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[SUPREME COURT.) 


_ADMINISTRATION OF EVACUEE PRO- 
PERTY ACT (XXXI OF 1950), S 46—Scope 
—Property which belonged to an evacuee declar- 
ed as evacuee property—Person claiming the 
same as belonging to him not availing of the 
remedies under the Act—Suit by him for decla- 
ration of his title—If barred by S 46 go 


ANDHRA PRADESH PANCHAYAT SAMI- 
THIS AND ZILLA PARISHADS ACT (XXXV 
* OF 1959), Ss 62 and 72—Powers of Government 
under—Orders under not legally passed—Powers 
of High Court to issue writ quashing the latter 
illegal order 37 


‘CENTRAL SALES TAX ACT (LXXIV OF 
1956), S 5 (2)—Sales in course of smport—Not 
lable to tax— Test f 8: 


‘CIVIL PROCEDURE CODE (V OF 1908) 
S. 11—Res judwata—Deed of partition between 
adoptive father and adopted son—Allotment of 
properties to adopted son and retention of some 
lands by adoptive father and mother for life— 
Vested interest to adopted son—Death of adop- 
tive father—Suit agamst adoptive mother by 
adopted son claiming possession of entire pro- 
perties—Defence of right to possession of entire 
properties by mother—Decision that half the 
properties to go to adopted son and half to be 
ietained. by mother for life—Stray sentence in 
the judgment that half-share of mother on her 
death would go to her representatives—If would 
constitute res judwata—Suit for possession by 
purchaser of the vested interest of the adopted 
son for the half-share held by the adoptive mother 
— Decision on a point not necessary for the pur- 
pose of the prior suit—Not to constitute res Judt- 
cata 48 


S 96,0 6,R 7—Departure from specific 
case set up 1n plaint—Permissibility—New plea 
of fact not set up 1n plaint—1f can be raised for 
first time 1n appeal 92 


S. 115—Scope 78 


‘CONSTITUTION OF INDIA (1950), Art 
133 (1) (a) and (5)—Dispute as to whether suse 
property was private alienable property or a pub- 
hc temple—1f incapable of valuation for the pur- 
poses of Art 133 (1) (a) or (b) A 98 

‘Art 226—Duscretion of High Court to 

issue writs under 37 


HINDU LAW-—Brahmin woman whose hus- 
band was alive becoming concubine of sudra and 
having children by him—Avaruddha Stree en- 
titled to mamtenance out of paramours estate 
for herself and her children—Rught to manten- 
-ance if destroyed by Hindu Adoptions and Main- 
tenance Act (LXXVIII of 1956) coming into 
force during pendency of appeal against decree 
giving maintenance 17 











IMPORTS AND EX?ORTS CONTROL ACT 
(XVIII OF 1947) AND IMPORTS CONTROL 
ORDER (1955)—Red-book of Rules and Pro- 
cedure for Import trade control for period January 
to June, 1957—Instructions 71 and 72—Scope— 
Approval of Chief Controller to division of quota 
between partners on dissolution—Relates back 
to date of dissolution— Recognition. of quota 
certificates admussible to partners of dissolved 
firm after expiry of licensing period —1f ground 
for refusing hcence s; 67 
INDUSTRIAL DISPUTE—Employer, a bank 
—Order of transfer of an employee—Act 1n the 
sole discretion of the Bank—No interference by 
Industrial Tribunal unless act done mala fides 
—Finding of mala fide—To be based on sufficient 
and proper evidence z 57 
LIMITATION ACT (IX OF 1908), S 2 (4), 
Arts 142 and 144—Art 142 when attracted 
—Suit general by Art. 144— Computation. of 
period of limitation—Tacking of adverse posses- 
sion of independent trespassers—Permissibility 

8 


MADRAS GULTIVATING TENANTS PRO- 
TECTION ACT (XXV OF 1955), S 6-B— 
Revisional jurisdiction of High Court—Power to 
interfere with finding of collateral fact-—Finding 
(that a person applying 1s not a cultivating tenant) 
and refusing application—If liable to interference 
1n revision š 78 


MADRAS ESTATES (ABOLITION AND 
CONVERSION INTO RYOTWARI) ACT 
(XXVI OF 1948), Ss 2 (15), (16) and 3— 
Madras Estates Land Act (I of 1908), S 3 (2) (e) 
—Mothirambedu village in Madras State—If 
zamın estate or undertenure estate—Notification 
under S 3 of Act (XXVI of 1948) taking over 
the said estate of zamin estate—V alidity 29 


MADRAS HINDU RELIGIOUS AND CHA- 
RITABLE ENDOWMENTS ACT (XIX OF 
1951), Ss 62, 93, 103 (1)—Institution held to be 
not a Math under the Madras Act II of 1927— 
Finality of the deciston—Clam for contribution 
and audit fees on the basis that ıt was a Math— 
Not sustainable under Madras Act II of 1927— 
Injunction to restrain levy of contribution 
under Act XIX of 1951—Question cannot be 
entertained ın a suit not instituted under S 62 
of the Act of 1951—8 103 (1) of Act of 1951— 
No continuance of levy was alleged under the 
Act of 1937—Estoppel—Institution 1s one outside 
the Act of 1927— Act of Head of institution —Not 
to affect the position of the Institution Ig 


S 62 (3-2)—Application by Commissioner 
for modifying Scheme under which the Trustee 
was administering tbe Temple—No proof of any 
of the charges levelled against trustee—Appoint- 
ment of an Executive Officer to be ın charge of 
admunistration—Not warranted—Madras Act 





2 GENERAL INDEX. 


MADRAS HINDU RELI & CHARIT. ENDTS. 
ACT (1951)—(Contd.) 


XXII OF 1959 enacted after the suit—Plenary 
powers of Commissioner I 


MATH —Expenses of suit by the rightful claimant 
to Gaddi—Binding of the Math and its propertie? 
—bMortgage by the Mathadhipat: to secure pay- 
ment of such debts—Alienation of properties to 
salvage a part of the property sold under the sale 
in execution of the mortgage decree—Legal 
necessity—Test of n 30 


PROVINCIAL INSOLVENCY ACT (V OF 
1920), Ss 6, 7 and 25 Debtor’s property sold 
ın execution of money decree—Sale set aside 
under O. 21, R 89, Civil P C —Act of insol- 
vency if wiped out—If sufficient cause for 
refusal to adjudicate under 8 25 e 53 


REGISTRATION ACT (XV OF 1908), 8 17 
(1)-—Applicabihity—Karar executed by a partner 
—EHhs share 1n the ‘machine ete and business’ 
given up and * made over'to theother partner 
—Recital certam immovable property ‘had 
been given? to executant—Partnership Act 
(IX of 1932), S. 48 ` 60 





REPRESENTATION OF THE PEOPLE 
ACT (XLIII OF 1951), S. 39 (4) AND CON- 
DUCT OF ELECTION RULES, R 4—Nomi- 
nation paper filed for election to an Assembly 
seat—‘ Star’ symbol reserved for Swatantra 
Party entered in the first space—The other two 
spaces left blank—Candidates not of Swatantra 
Party—If defect of substantial character—Rejec- 
tion of nomination not proper 88 


SALE OF LAND—Vendor’s hability—Warranty 
of title—Sale of family properties by Hindu father 
—Indemnity bond indemnifying against loss— 
* In case the share of the minor son is set aside 
and you are made to sustain any loss "—Suit by 
son to set aside the sale of his half share, decreed 
—Purchase ın Court sale 1n execution of money 
decree against son by vendee’s moninee of pro- 
perty so decreed—Vendee's possession not dis- 
turbed—Measure of damages 85 


SPECIFIC PERFORMANCE—Agreement to 
sell—Sint for specific performance—Plaintiff- 
purchaser’s readiness and willingness to perform 
hus part—Necessity—Mode of proof of such readi- 


ness and willingness š 92 
TRANSFER OF PROPERTY ACT (IV OF 
1882), S 53-A—Apphcability i go 
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ADVERSE POSSESSION—Usufructuary mort- 
gage redeemed by stranger— Possession of pro- 
perty by such stranger—If adverse to the mort- 
gagor 308 


ADVOCATES ACT (XXV OF 1961), S. 7 (b) 
—Elections Rules framed by the Madras Bar 
Council (1963), R 7 (2), Explanatwn—Election 
of members to Bar Council—R. 7 (2) read with 
the Explanation prohibitng announcement or 
canvassing by an Advocate—Vahdity 35 


— —$S 59 (1)—Powers under-—AdvocateS 
(Removal of Difficulties) Order, 1966 (SO No 
162, dated ioth January, 1966)— Ultra vues 
the Government under the section 249 


APPROPRIATION-—Recemt by assessee of 
sums 1n addition to sums already received under 
the compromise decree—Not entered in the 
accounts—Open payment—Question between 
assessee and the Revenue—Principal and interest 
—Appropriation between—Presumption of ap- 
propriation in a manner least disadvantageous 
to assessee—Receipt not assessable 452 


CENTRAL SALES TAX ACT (LXXIV OF 
1956), Ss 9 (3) and 13 and Central Sales 
Tax (Madras) Rules, 1957, R 5 (7)—Notice 
of assessment of escaped turnover of inter- 
State sales—Action under R 5 un- 
authorised and ultra ures—Sustainable under 
S 9 (3)—Levy on collection—State Sales Tax 
Authority empowered to levy and collect. 396 


CIVIL PROGEDURE CODE (V OF 1908), 
Ss x1 and 47—Application for execution o 
something not directed by decree—Order made 
thereon without specific notice to judgment. 
debtor of the clarm—lIf can operate as res Juduatg 
against judgment-debtor 448 


——S 39 and O 21, R 4—Relative scope— 
Transfer of decree to Court of Small Causes for 
execution—Cannot be ordered where pecuniary 
value of decree exceeds that specified in O 21, 
R.4 5 
S 44-A and Limitation Act (IX of 1908), 
Arts 181, 182 and 18g—Execution of foreign 
decree of recyprocating territory, ın India— 
Aamitation— Three years under Art 181 applic- 
able—Raght to apply for execution accrues from 
the date of filing of the certified copy of the foreign 
decree in the District Gourt— '* As if it had been 
passed by the District Gourt"—Fiction enacted 
in S 44-A (1) of the Gode—Nothing to do with 
Ihmitation—Jurisdiction. of the District Court— 
Arises on the filing of the certified copy of the 
foreign decree—Filing of the certificate of non- 
satisfachon—Requirement not a condition for 
assumption of jurisdiction, but merely procedural 
—Filng ofa certified copy of foreign judgment— 
No period of limitation. prescribed—Art. 183 of 





C P CODE (1908)—(Contd ) 


the Limitation Act—Applies only to execution of 
decrees of Court established by Royal Charter 
in India—Art 182 confined to decrees passed by 
Courts in India (FB) 346 


S 48—Limitation under—If could be 
extended by Ss 14 and 15 of the Limitation Act 
(IX. of 1908) 235 
S 1i00—Finding of fact—Interference in 
Second Appeal 571 


S 10o0—Swut for judicial separation— 
Second appeal in—Interference with findings of 
fact 263 
S 115—Revison under—Admuission of 
additional evidence—Scope 389 


S 151—Inherent powers of Court under 
—lIf could order refund of Court-fee 159 
— ——S  151—Scope— Compulsory medical 
examination of a party against his wish—Power 
of Civil Courts to order under 383 
—— ——O 1,R. 10 (2)—-Scope—Words ‘ all ques” 
tions involved m the suit*-Meanmg of—Suit 
for partition of jomt family properties—Agree~ 
ment for sale of one of the properties involved in 
such suit, executed by a coparcenei in favour of 
a stranger—Part of purchase money recerved— 
Stranger if can be 1mpleaded as party to partition 
suitunderO 1,R 1o (2) 298 
O 21,R go—Setting aside Court auction 
sale on the ground of fraud or material irregula- 
rity—Scope of go 
————O 33, R g—Suit wm forma pauperts— 
Death of plaintiff pending disposal of—Sons of 
deceased added as legal representatives —Exis- 
tence of means of sons to pay Court-fee—If a 
ground for dispaupering them s I 
—— ——O 45, R 4—Applicabihty 20 
COMPANIES ACT (I OF 1956), Ss 455, 478 
—Public Examination—Duirectors of Company 
~—Official Liquidator—R eport— Prima face case 
of fraud jointly by directors—Individual acts of 
fraud, need not be specified—Order for public 
examination—Fraud by any officer in relation 
to the company—Act need not relate to promo- 
tion or formation of company—~In relation to 
company—Comprehends fraud in regard to 
strangers—Public examination—No bar of cons- 
ttutional protection to testimonial compulsion 

x 271 
CONSTITUTION OF INDIA (1:950), Art 14 
—Madras Urban Land Tax Act (XXXIV of 


1963) if liable to be struck down under Art 14 
as discriminatory 172 


Art 19 (1) (g)—Lacence to carry on busi- 
ness as a hotelier—If could be refused on the 
ground that the person has no right to occupy the 
premises which 1s sought to be licensed 428 
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CONSTITUTION OF INDIA (1950)—(Contd.) 


Arts 19 (1) (g) and 19 (6)—R. 44-A cf 
the Prevention of Food Adulteiation Rules, if 
void as offending Árt 19 (1) (g) è 42 


Art 133 (1)—Qompames Act (VII of 
1913), S 235—(Obiter) Question whether a 
Secretary or an Assistant Secretary or an Accoun- 
tant of a bank is an officer foi the purpose of 
S 235 of Companies Act—If, a substantial ques- 
tion. of law 20 


Art 133 (1)—Order of remand by High 
Court—Appeal to Supreme Court agaist under 
Art 133 (1)— Competency 494 


Art 133 (1) (a) and (c)—Misfeasance 
application under S 235 of the Companies Act, 
1913, against directors and officers of a company 
in hquidation—Decree passed against them by 
trial Court varied in respect of some and confirm- 
ed in respect of others by appellate Court— 
Appellate decree not one of affirmance—Leave 
under Art 133 (1) (a) against any part of appel- 
late decree—Must be granted on valuation test 
being satisfied—Proposed appeal by one of the 
officers not satisfying valuation test—Question 
involved 1n such appeal common to other appeals 
in which leave has been granted— 1f can be 
certified as fit for appeal under Art 133 (1) (e) 

20 

















Art 226—Elections to panchayat—Peti- 
tioner participating in elections without any 
objection to manner of division of panchayat 
mto wards—Cannot challenge elections later, 
on ground that such division wasimproper 290 


Art 226—Writ of cerhorari—Election. to 
Co-operat&e Society under the Co-operative 
Societies Act—Reyjection of nomination—Inter- 
ference by Court before election x 415 


Art 226—Wrıt of certiorarı—High Court 
—Scope of powers—Wide, yet discretionary— 
Existence of alternative statutory remedies— 
Bar to the issue of writ—Errors of jurisdiction 
capable of correction 124 


Art 226—Writ of mandamus—High Court 
—Powers—Only to direct the proper authority 
vested with the powers to exercise the power 

- 129 
Art 299—Agreement between a private 
party and the Government—Requirements to 
be fulfilled under Art 299 for validity of 251 


Art 309, Proviso—Rule-making power 
conferred under—Nature, scope and extent 


496 


Art 326—Non-attainment of 21 years of 
age—Inclusion of that person's name in the 
Assembly Electoral Rules—If non est—Municipal 
electoral roll following the same—If can be 
questioned in election petition 560 


Arts 352 and 359—~President’s procla- 
mation suspending enforcement of certain funda- 
mental rights under Arts 14, 21 and 22 of the 
Gonstitution—Scope and effect 53 


Arts 358 and 226—Pioclamation of 
emergency under Art 358—Applicabihty of 
Art 19 to Ácts enacted before and during the 
emergency respectively—Proceedings under Art 
226—No trial on issues of fact Y 68 


























CONSTITUTION OF INDIA (1950)—(Contd y 


Art 359 (1)—Piesidential Order, dated 
3rd November, 1962, made under—Ban ım- 
posed by—Scope and effect of—Pleas that can 
be urged by detenu under the Defence of India 
Act (LI of 1962) 283 
CONTEMPT OF COURTS ACT (XXXII OF 
1952), S. 3 (2)—Scope—Offence under S 228 
of Penal Code and offence of Contempt of Court 
—Dzistinction between—Bar of S 3 (2) —Apphi- 
cabihty .. 229 
CONTRACT ACT (IX OF 1872), S 7o— 
Agreement by plaintiff to render services at 
remuneration to be fixed by defendant—En- 
forceabihty—Power of Court to fix reasonable 
remuneration . 851 


CRIMINAL PG (V OF 1898), Ss 12 and 
488 (8)—Institution of proceedings under S 488 
—Forum of . 926 
Ss 94 and 516-A— Property alleged to be 
concerned ın a case of theft left in the custody of” 
accused by Court on executing of security bond. 
— Bond getting cancelled by failure to file a 
charge-sheet within the stipulated time— Court 
if could call upon the accused to produce the 
property left in his custody 241 
— ——S 145 (1)—Order under—Duty of Magis- 
trate to apply his mind before promulgation of 
the notification s 96 


———Ss 195, 407 and 476-B— Petition for mak- 
ing a complaint by Court against Village Mungif 
on the basis of a false complaint given by Village 
Munsif against the petitioner—Drsmissal by the 
Sub-Magistrate—Appeal to the District Magis. 
trate— Transfer of appeal to the Sub-Divisiona 

Magistrate for disposal—Appeal allowed and] 
complaint directed to be made—Order without 
jurisdiction 146 
Ss 202 and 203—Procedure under — 518 


Ss 337 (1) and 435 and 439—Tender of 
pard on under—Procedure—Interference in re- 
vision -« 445 
S. 403—Autre fos acquit.—Scope of—Tried 
and acquitted—Meaning of—Withdrawal of a 
case resulting ın statutory acquittal—If bar to a 
subsequent prosecution 518 


———-S 422 and Criminal Rules of Practice, rule 
208—Private complaint—Conviction with an 
ordei of compensation in favour of the complai- 
nant—Appeal against conviction—Notice to com- 
plamant desirable on principles of natural jus- 
tice—Practice . 149 
S 439—Power ofrevision—Scope of. 518 
S 488 (1)—' Child’—If means only a per- 
son of tende: years or any person irrespective of 
age .. 506 
S 488 (6)—Power of Gourt to exempt 
personal attendance of the husband in a mainte- 
nance case—Scope of .. 9827 


CUSTOMS ACT (LII OF 1962), Ss 12, 28 and 
147—Non-levy of duty—Recovery from the 
agent of importer—Procedure prescribed under 
S 28 to be followed—If the remedy 1s time-barred 
hability also extngurshed—Order adjusting 
time-barred levy against the monies of agent in 
their deposit account—Order illegal—Liable to 
be quashed by writ, notwithstanding existence of 
an alternative remedy: . 148 
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DEFENCE OF INDIA ACT (LI OF 1962),S 3 
(2) (15)—Defence of India Rules (1962), rule 
80 (1) (b)—Detennon under—Allegation of 
mala fides against detaining authority—Proof— 
Detention under Defence of India Act instead of 
under Preventive Detention Act—Mala fides i£ 
can be inferred —Activittes for which a person can 
properly be detained under the Defence of India 
Act—If should be correlated to external aggres- 
sion—Satisfaction as to necessity of detention— 
Ifand to what extent justiciable 289 


S. 3 (2) (15) and Defence of India Rules, 
1962—Rule go (4)—1f ulha yves and void on 
account of excessive delegation of legislative func- 
tion—Order of detention under—Validity— 
Mala fides of an order of detention—When could 
be inferred—Powei of review—If judicial or 
quasi-judicial 53 


EMPLOYEES' PROVIDENT FUND ACT 
(XIX OF1952), Ss 7-A and19-A and Employees’ 
Provident Fund Scheme, Clauses 26 (1) and 30 
—Scope of—Claim for Provident Fund Contri- 
butron—When could arise—Employee’s contri- 
bution—If could be clarmed 1etrospectively for 
a pre-discovery per1od—Difficulties and hardship 
in specific caes, how resolved—Cilaim for penalty 
and administrative charges if could be claimed for 
the pre-discovery period 403 
ESTATE DUTY ACT (XXXIV OF 1953), S 
1o—Gufts—Estate duty —Gifts where donor not 
entirely excluded—Fixed deposits in bank— 
Gift by father to son two years before death-— 
Interest on such deposits—Added to the account 
of father at the direction of son—Principal 
amount under the giit—If still the property of 
the deceased for levy of duty 110 


EVIDENCE ACT (I OF 1872), S 124—Com- 
munication in official confidence—Privilege as 
regards—Scope of—Exidence recorded by an 
officer holding an enquiry under Police Stand- 
ing Order 145—When privileged 529 
——S 126—Privilege in respect of professional 
communication—Scope of 





443 
FACTORIES ACT (LXIII OF 1948), S 21 Qa) 
(v) (c)—Employees State insurance Act 


(XXXIV of rg48), 8. 66 (1) 
ployer to fence dangerous p 
Injury to employee from a dangerous machinery 
not fenced—Neghegence of employee or absence 
of report of any defect in machmery by Factory 
Inspector—If absolves employer of his habihty 
to pay compensation 2 
GIFT-TAX ACT (XVIII OF 1958), Ss 2 (xiv), 
4 and 20—Hindu undivided family —Partition— 
Unequal allotment of shares—Excess allotment 
to one member—Not a gift exigible to tax—Parti- 
tion—No element of transfer involved—Not a 
transaction with another person 112 


HINDU ADOPTIONS AND MAINTENANCE 
ACT (LXXVII OF 1956), Ss 3 and 20— 
Decree for maintenance obtained by illegitimate 
minor son represented Court guardian appoint- 
ed under the Guardians and Wards Act, 1890— 
Thereafter Act LXX VIII of 1956 coming into 
force—Mimor if becomes major at 18 or 21 for 
the purpose ofenfo: cing the decree 546 


Ss 4 and 28—Scope of S 28—If overrides 
S 39 of the Transfer of Property Act (IV of 1882) 
in its apphcation to Hindu wife in respect of her 
mamtenance 572 


— Duty of factory em- 
arts of a machinery— 





3 


HINDU LAW—Adoption—Burden of pioof— 
When shifts 155 


HINDU MARRIAGE ACT (XXV OF 1955), S 

g—Claim under for restitution of conjugal rights 
—Marriage according to self-respector’s cult— 
Vahdity 40 


Ss 10 ( f) and 13—Applhication for judicial 
separation on the ground of adultery— Proof of 
factum of adultery—Principle of law applicable 
to—English decisions— Value of 265 


Ss ro (1) (f) and 13 (1) ()— Livmg in. 
adultery’—Meaning of—Standard of proof of 
adultery 1n matrimonial suits 425 


HINDU MINORITY AND GUARDIANSHIP 
ACT (XXXII OF 1956), Ss 4 (b), 5 and 6— 
Illegitimate Hindu mnor—Mother 1s natural 
guardian—Powers of de facto guardian—De facto 
guardian, who 1s—Stranger gifting property to 
minor—Natural guardian alve—Donor's power 
to appoint another guardian for gifted property 

» 422 
HIRE PURCHASE-—Hirer ın possession and use 
of the goods— Pledge of the goods by the hirer— 
Default in payment of instalments by hirer under 
the ag.eement—Option to terminate agreement 
not exercised by the owner—Right of parties— 
Owner not entitled to sue pledge for recovery of 
the goods - 394 
INCOME-TAX ACT (XI OF 1922), S. 10 (2) 
(xv)—Business expenditure—Deduction— Juris- 
diction of Revenue—Amount, if actually ex- 
pended or laid out—If wholly and exclusively 
fo: the purpose of the business—Findings to be- 
recorded by Revenue—Reasonableness of ex- 
penditure—Not a matter for the Revenue—Asses- 
see, a dealer—Payment of brokerage commis- 
sion to agents under an agreement—Claim for 
deduction as business expend iture—Finding to be 
given on mvestigation of materials 269 


—— —S$ 28 (1) (c) —Penalty—Proceeding penal! 
in character—Requisites for the levy—Strict 
construction and proof imphed—Burden of 
proof on the Revenue—Proof beyond reasonable 
doubt—Not to mean beyond shadow of doubt— 
Higher degree of probability than required in 
civil cases—Assessment and penalty Proceedings 
—Natue different—Penalty proceedings mde- 
pendent proceedings —Not concluded by the 
assessment or reassessment proceedings—Findings 
jn assessment or reassessment proceedings—If 
prima facie evidence in levy of penalty—Depends 
upon circumstances, findings based on materials 
and high degree of probabihty—Assessee, mem- 
ber of Mill Owners’ Association—Sale of yarn 
at higher market rates than fixed by the Associa- 
tion —Suppression from account books—Levy of” 
penalty 462 
S 34 (1) (a)—Back assessment—Condi- 
tions fo1 invoking jurisdiction—Reasonable belief 
of under-assessment and resulting from non-dis- 
closure on the part of assessee—Essential—Mate- 
11al facts as to the receipt of a sum—Duty on the 
part of assessee to disclose fully and truly— 
Assessee, money-lender—Prinopal and interest 
due from a debtor— Settlement of sum due under 
a compromise deciee—Discharge of amounts due 
under the deci ce— Original assessment of assessee 
—Information about a 1ecerpt of a further sum 
by assessee, furnished by another Officer—No fur- 
ther materials before the Officer—Completion 
of assessment without including the further 
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INCOME-IAX ACT (1922)—(Contd ) 


receipt—Subsequent reassessment proceeding— į 
Initiation on the bass of accounts and testi- 
mony of debtor—Validity of proceedings 452 
———Ss 34, 2 (6-A) (e)—Reassessment—In- 
come-tax Officer—Jurisdiction—Writ of certzorart 
—Interpretation of section—Question of law 
pure and simple— Question of law involving juris- 
diction—Distinction—Order of Officer reopen- 
ing assessment and making additions to charge- 
able income on an interpretation of section— 
Appeal against the order pending before the 
Appellate ‘Authority—No error of jurisdiction— 
Gertrorart will not issue 124 
INCOME-TAX ACT (XLIII OF 1961), 8 99 
(1) Qv), Fifth Schedule—Super-tax—New undus- 
try—Income not chargeable to super-tax—As- 
sessee-company engaged in an industry for 
manufacture of articles specified in the Fifth 
Schedule—Exemption to dividend income— 
Engaged ın specified industry—Satisfaction of the 
Central Government alone prescribed—Apphlica- 
tion to Central Board of Revenue for obtamung 
satisfaction and rejection by the Board—Wnit of 
mandamus directed against the Central Govern- 
ment—Not sustainable—Hherarchy of authori- 


ties under the Act -> 129 
INDUSTRIAL DISPUTES ACT (XIV OF 
1947), 58 33 and 33-A—Scope of - 167 
INSURANGE—Motor Accident Insurance-— 


Pohcy contamung indemmity clause against loss 
‘or damage to the vehicle by accidental external 
means—Exception regarding earthquake or 
other conclusion of nature—Scope of .. 239 
INTERPRETATION OF STATUTES—Cons- 
truction of fiscal statutes 551 

F:chon—Lmuted to purpose enacted— 
"Not to be extended (FB) 346 
Interpretation avoiding repugnancy and 
absurdity to be favoured 567 
Legislation by Parhament by reference 
and adoption of State Law-—Existence of the 
local law essential—Local law re-enacted m subs- 
tantral form—Validity of legislation by reference 
and adoption 396 
‘Mandatory and directory provisions — 290 
LAND ACQUISITION ACT (I OF 1894), Ss 
4 (1) and 5-A—Acquisition of land for public 
purpose—Scope of interference by Court 
438 
‘LIMITATION ACT (IX OF [1g08), S. 5— 
Excusng delay under—Princrples of—Finding 
of gross negligence—1f delay could still be ex- 
cused—Institutions and corporate bodies if 
should be shown any greater indulgence than an 
ordinary suitor - 323 
— ——$ 12 (2)—Computation of time under— 
Batch of appeals against common judgment— 
Certified copies of judgment filed 1n one appeal 
and dispensed with in other appeals—Later certi- 
ged copies out of time—If the other appeals could 
bein tıme on the basis of the judgment filed ori- 
ginally ın one of the appeals 380 


Ss 14 and 15 and Civil Procedure Gode 
(V of 1908), S 48—Applicability of Execution— 
‘Exclusion of time during which execution was 
stayed by order of Gourt—If would apply to the 
Jmmitation prescribed under section 48 of the Civil 
Procedure Gode—* Prescribed "—Scope of 235 
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LIMITATION ACT (1908) —(Contd ) 

Art gr—Dehvery of goods by carrier— 
Non-delıvery—Sut for compensation—When 
the goods ought to be delivered—Starting point 
for lmutation . 170 
Art 144—Apphcabihty—Suit for posses- 
sion against a stranger who get into possession 
by redeeming an usufructuary mortgage— 
Limitation for—Nature of prossession of the per- 
son redeeming the mortgage as a volunteer 308 
— ——Art 182 (2)—Execution of decree—Lrmi- 
tation—Six-year period when available—Lowe1 
Court’s decree registered but not appellate 
Court's decree—Execution of appellate decree— 
Limitation 575 
MADRAS BUILDINGS (LEASE AND 
RENT CONTROL) ACT (XVIII OF 1960), 
Ss 2 (6) and ro. (3) (a) (1)—House in. occupa 
non of tenant usufructuarily morigaged by 
owner—Tenant attormng to such mortgagee 
—Mortgagee if “ landlord " under S 2 (6)—If 
can evict tenant under S 10 (3) (a) (1) for his per- 
sonal occupation . 4 
—Ss 2 (8), 10 (1) and 3o—Tenant— Person 
1n possession under a compromise decree agreeing 
to hand over possession—If entitled to protection 
under Act—Amount pad—If rent—Amend- 
mentofS 30 ofAct by ActII of 1964-—Eiffect 

5 

Ss 3 (5) and 33—Landlord Heceers 
with the building afteran allotment order— 
Offence—Onus 97 
Ss 7 (2) (a) and 33 (1)—Far rent not 
fixed for the premuses—Landlord asking for higher 
rent—Not an offence punishable under the Act— 
Demanding payment of a Premium, or hke 
sum—Punisbable offence—Distinction between 
rent and premium 139 
S 10 (3) (a)—Bona fide requirement under 
— What 1s—Building residential or non-residen- 
tial—Test 412 
_--—-Ss 1o (3) (a) (1) and 19—Scope and 
applicabihty of S 1g9—Application by landlord 
for eviction under S 7 (3) (a) (w) of the old Act 
before its repeal, dismissed—Fresh application 
under S 10 (3) (a) (uz) of the new Act—If barred 
bysection 19 389 
Ss 1: (4), 18—Apphcation for eviction 
on the ground of wilful defaultin payment of rent 
— Order to pay arrears of rent—Non-compliance 
— Order terminating proceedings and directing 
tenants to put the landlord m possession—Execu- 
table under S 18 151 


as amended by Madras Act (XI of 1964)— 
Legislative competence, scope, intendment and 
apphcability—If interferes with contractual te- 
nancies governed by Transfer of Property Act— 
If applies to contractual tenancies during their 
subsistence—Application under the Act for fixa- 
tron of fair rent or for eviction during subsistence 
of a contractual tenancy between the parties— 
Maintamnability—V ahidity of Madras Acts XVIII 
of 1960 and XI of 1964—1f hable to be struck 
down as offendmg Art 14 or 19 (1) (f) of the 
Constitution of India (1959) 68 
and Amending Act XI of 1964, S 30— 
Suit for eviction in a Civil Court—Abatement of 
as a result of Amending Act XI of 1964—R efund 
of Court-fee paid on the smt—1f couldbe clarmed 
159 
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MADRAS CITY MUNICIPAL ACT (IV OF 
1918), Sch. IV, Part V-—Taxation Rules, Rr 15 
and 17—Scope of R 15—Property tax—Order 
of Taxation Appeals Commuittee—Appeal from 
to Small Causes Court under R. 15 at the ins- 
tance of Commissioner—Qompetency . 567 
S. 129-A (e)—Exemption from tax on 
advertisements on railway  station—Scope of 

^ 440 
MADRAS CITY TENANTS’ PROTECTION 
ACT (III OF 1022), AS AMENDED BY 
MADRAS ACT (X"X OF 1965), Ss 3 and 9— 
Lessee of vacant site erecting superstructure there- 
on-—Sale of superstructure by lessee without 
assignment of tenancy—Purchaser, however, at- 
torning to landlord prior to 1955—If entitled to 
claim benefit of S 9—‘ Predecessor-1n-interest ” 
in S. 5—M:aning of 340 
MADRAS CIVIL SERVICE (GLASSIFIGA- 
TION, CONTROL AND APPEAL) RULES, 
R. 17—Scope of—Failure to give an opportunity 
to the Government servant concerned to examine 
Ius witnesses after the examination of the prose- 
cution witnesses—Effect on enquiry—Faiure 
to give the names of witnesses in the questionnaire 
from initially submitted —If. a ground for reft- 
sing permission to examme them . 527 
MADRAS CO-OPERATIVE SOCIETIES ACT 
(LIII OF 1961), 8s 20, 26, 27, 28 and rule 30 
of the Co-operative Societies Rules, 1963— 
Scope of—By-laws of a registered society —Con- 
travention of—Effect on proceedings . 366 


Ss 73 (1) Proviso and 97 and Madras 
Co-operative Societies Rules, 1963, R 2 

Election—Nomination of a candidate—If could 
be rejected on the ground that the candidate has 
seconded the nomination of another candidate— 
Right of a person whose nomnnation has been 
rejected to seek redress by certtorart —l1f could be 
done only after the completion of the election— 
Candidate—If could seek only the remedy of 
arbitration—Election—If touches the business 
of a society 415 
and Madras Co-operative Societies Rules; 
1963, R 31 (2)—Election of President and Vice- 
President 1f could be done only after all the mem- 
bers of the Committee have been elected <* 370 


-———and the Madras Co-operative Societies 
Rules, 1963, R 56 (8)— Proceedings before Re- 
gistrar or Arbitrator—Representation of party 
by Pleader—Prohibition against—If could be re- 
laxed—Mistake in form ofnotice—Effect .. 153 


MADRAS COURT-FEES AND SUITS VALU- 
ATION ACT (XIV OF 1955), Ss 12, 28 read 
with Explanation and 30—Obyection as to ade- 
quacy of Court-fee paid—Defendant’s right to 
1aise—If can be raised after issue of a commis- 
sion under Order 26 of the Civil Procedure Code 
for examination of plaintiff—Scope and applica- 
bility of S. 28—Provision when attracted—Word 
“manager” in the Explanation to S 98—Scope 
and meaning of 551 


S 25—Suit for declaration of title under 
a settlement deed—Subsequent sale deed— 
When should be set aside 325 


S 42 (a)—Scope and intention—Suit foi 
Specific performance of unperformed portion of 
à contract for sale—Proper quantum of Court- 
fee 38 
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MADRAS C:F. & S. V AQT—(Conid.) 


S. 70—Refund of Court-fee—Power to 
order—If exhaustive—(ourt—If has inherent 
power to Order refund of Court-fee 159 
— — S  7o—Refund of Court-fee under— 
When could be done $ 238 
Art 11 (£), Proviso and Succession Act 
(XXX X of 1925), S 295—Application for pro- 
bate—Objection by respondents to the grant— 
Apphcation to be registered as a suit and half 
the Court-fee on the value of estate to be pard— 
Absence of a caveat or a caveat improperly stamp- 
ed—Requirement as to payment of half the 
Court-fee on value of estate, not affected— 
Caveat—Meaning 2 33 
Sch. II, Arts. 3 (1) and 11 (g)—Criminal 
appeal by accused—Court-fee payable on ap- 
peal memo. 375 
MADRAS CULTIVATING TENANTS PRO- 
TEGTION ACT (XXV OF 1955)—Tenant put 
1nto possession by the usufructuary mortgagee— 
Discharge of the mortgage—Such tenant, if en- 
titled to claim the benefits of Act 49 
——Ss. 3 and R 8 (1) of the Rules of 1955— 
Application for eviction on the ground of arrears 
of rent--Payment of arrears directed by order of 
Court to be made on or before a certain date— 
Whole of the day fixed for compliance available— 
Order of eviction on the same date—Not vahd— 
Hearmg and disposal of the application by 
successive ¢fficers—~Provision in the Rules... 141 
S. 3 (1), (2) (6) and (4) (¢)—Cult:vating 
tenant—When ceases ‘altogether to cultivate land’ 
withm the meaning of S 3 (2) (5) as to lose pro- 
tection under 8. 3 (1)-—Eviction of tenant falhng 
withm purview of S. 3 (2) (b)—Proper forum 


os 577 
MADRAS CULTIVATING TENANTS (PAY- 
MENT OF FAIR RENT) ACT |XXiV OF 
1956), 8 3 (6)—" Maintain the land and wells in 
astate of proper repair’—Meaning of.. 312 
MADRAS DISTRICT MUNICIPALITIES 
ACT (V OF 1920), 8s. 44 aud 47—Rules for 
decision of disputes as to validity of elections held 
under the Act, R. 10 (¢)—Election petition— 
Voter’s name appearing in the electoral roll— 
Election Court’s jurisdiction to investigate into 
disqualification of such voter by reason of his 
being below 21 years of age and set aside election 
as materially affected 560 


ees. 216, 317 and 347—Failure to remove 
unauthorised construction—Prosecution for— 
Limitation . 16, 

Ss 249, 250 and 321 (11)—Relative scope 
and applicability e 164. 
MADRAS GENERAL SALES TAX ACT (IX 
OF 1939), S 12 (3) (1)—Exercise of revisional 
power by Board of Revenue under—Limitation 
period of 4 years prescribed— Starting pomt— 
Merger of original order in the appellate order— 
Theory of—XRelevancy of limitations 829 
———S. 16—Assessment of escaped turnover 
under—1f can be made to the best of judgment— 
Power to assess by best judgment if amplicit in 
S 16 (F B. 502 
———55. 16 and 45 (2) (a) and Madras General 
Sales Tax Rules, R. 26 — (16)—Frosecuticn for 
wilful submission of false returns—If could be 
launched 1n respect of suppression after the lapse 
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MAD GENL SALES TAX ACT—(Contd) 
of five years after the relevant accounting yer 
44 


MADRAS HINDU RELIGIOUS AND CHA- 
RITABLE ENDOWMENTS ACT (XXII OF 
1959), Ss 7o (1) (1) and 6 (9) —Suit against order 
of Commussioner—Period of limitation —Com- 
putation of—Apphlication for copy of order wrong- 
ly made to Deputy Commissioner instead of to 
the Commissioner— Time lost thereby if can be 
excluded—Hereditary trustee—-Who 1s— Trustee 
elected by usage capable of holding office only 
for a term of years—Jfa hereditary trustee — 337 


— ——S 101—Appointment of five trustees by 
the Area Commuttee—Application for delivery 
of the temple and 11s accounts by four only of the 
trustees—Fifth trustee not impleaded at all— 
Fact of resignation of the fifth trustee but non- 
acceptance of the resignation by the Gommis- 
sioner on the date of the application for dehvery 
—Application not maintainable 152 


———$. 1o1—Order under—Requisites of— 
Persons claiming to be in possession of property 
1n their own right—If could be dispossessed under 
the summary provisions i 971 


MADRAS PANCHAYATS ACT (XXXV OF 
1958), Ss 3 (1) (a), 8 (1), 15 and 16—Scope and 
apphcabihty of S 3 (1) (a) read with S. 8 (1) 
—S, 15 if requires reservation of atleastone seat 
m every panchayat for members of Scheduled 
Castes—Power conferred by S 16 on Inspector 
to divide a village or town into wards—Scope 
of—Absence of rules regulating the manner of 
such division— jurisdiction of Inspector to effect 
division if affected 290 


——— P$ 25—Moral delnquency—Meaning— 
Agitation against rise in prices—If involves 
moral delnquency—Ofence under S 143, 
Penal Code and S. 7 (1) (a) of Crimmal Law 
Amendment Act committed while agitating 
against rise in prices—Person convicted for, if 
disqualified to bea member ofa panchayat — 431 


S 25 (1)—If offends Art 14 of the Consti- 
tution of India—Conviction under S 5 of Pre- 
vention of Insults to National Honour Act 
(Madras Act XIV of 1957)—If taints a person 
with moral delinquency—Convicted person if 
disqualified under S 25 (1) for election as a 
member of a Panchayat 194 


S 25 (2) (a)—Rules for decision of Elec- 
tion Disputes relating to Panchayats, R. 6—Elec- 
tion petition challenging election of respondent as 
a member of Panchayat on the ground that he 
was suffering from leprosy —Election Court if can 
order compulsory medical exammation of the 
respondent-—Refusal to submit to such examina- 
tion—Presumption 383 


———S§ 28—Rr. 11 and 12 of the Rules for the 
Decision of Election Disputes relating to Pan- 


chayats—If inconsistent with S 28 and void 
28 


MADRAS FOLICE SUBORDINATE SER- 
VICES DISCIPLINE AND APPEAL RULES 
(1955) (as amended by GO Ms No 3075, 
dated 26th September, 1963), R 3 (c)(4)—Vali- 
dity 496 








MADRAS PREVENTION OF INSULTS TO 
NATIONAL HONOUR ACT (XIV OF 1657), 
S 5—Competency of State Legislature to enact— 
If falls within Entry 1 of List ITI or Entry 97 read 
with Entry 93 of List I of Sch VII to the Consti- 
tution of India—Scope and interpretation of 
Entry 1, List III—S. 5 if offends Art. 19 (1) (a) 
Or 19 (1) (f) of the Constitution of India— 

ffence under S. 5—If involves moral delin- 
quency—Crimes involving moral dehnquency— 
Tests to determine 194 


MADRAS PROHIBITION ACT (X OF 1937), 
S 3 (20) and Madras Denatured Spirit Methyl 
Alcoholand Varnish (French Polish) Rules, 
1959, Rr 6 (n) and 11—French Polish—Trans- 
Porting from Karaikal (Union Territory) to 
Bangalore under a permit—Passmg through the 
intervening State of Madras—Cdnviction for 
transporting in Madras State—No sustainable 

e 401 


Ss. 7 (d) and 10 (@)—Offence under— 
Person present in a house during a search when 
prohibited liquor was found —If could be presum- 
ed to be 1n possession of the liquor 374 


MADRAS PUBLIC TRUSTS (REGULATION 
OF ADMINISTRATION OF AGRICULTU- 
RAL LANDS) ACT (LVII OF 1961), Ss 23, 
24 and 29—Application by tenant for fixation of 
fair rent—Duty of rent Court—Parties falling to 
place sufficient material—Rent Court 1f bound 
to collect necessary material and fix fair rent— 
Onus of proving fair rent 538 


Ss 29 (2), 32 and 58—Powers of Court of 
revision to interfere in finding of fact— Order in 
revision under 8. 32 —Revision Petition against 
under S 115 of Civil P G —Competency 538 


MADRAS URBAN LAND TAX ACT (XXXIV 
OF 1963)— Legislative competency and validity 
—1f falls within the purview of Entry 49 of List 
II or Entry 86 of List I of the Seventh Schedule 
to the Constitution of India (1950)—True scope 
and ambit of Entry 49 of List II and Entry 86 
of List I—Act 1s void as violating Art 14 of the 
Constitution 172 


MADRAS VILLAGE PANCHAYATS ACT 
(XXXV OF 1958), S 25 (2) (b) and Pro- 
vincial — Insolvency Act (V of 1920), 
S 75—Duisqualificaton under — Adjudication 
annulled under S 43 of the Provincial Insolvency 
Act—Effect of—If removes the disqualification 

815 
MAINTENANCE—Charge—Properties charg- 
ed under maintenance decree—Sale in execution 
to satisfy claims of arrears of mamtenance—No 
extinguishment of the charge—Laabihty for future 
maintenance attaches to property—Omussion to 
mention charge in sale proclamation 1n execution 
of charge decree—No waiver or estoppel of right 
to maintenance 245 


MORTGAGEE AND SUB-MORTGAGEE— 
Relative rights agaist mortgagor 308 


MOTOR VEHICLES ACT (IV OF 1939), Ss 
95 and g6—Insurance company-—Insurer of a 
van-—Accident causing injury to an employee of 
the owner insured—Liability of the insurer to the 
employee injured—A ward by the Motor Acci- 
dents Claims Tribunal—How far binding on the 
msurer—Higher sum based on the Workmen’s 
Compensation Act, not allowable 120 
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MOTOR VEHICLES ACT (1939)—(Contd ) 


———§, 110—Insured heavy motor vehicle left 
in workshop foi repairs—Accident during trial 
drive by mechanic carrying out repairs—Mecha- 
nic not possessing licence to drive heavy motor 
vehicles—Luability of msurance company 100 
Ss. 110 to 110-F—-If self-contained code— 
If controlled by the provisions of the Fatal 
Accidents Act (XIII of 1855) 378 
S 116 and Penal Code (XLV of 1860), 
S. 304-A—Rash and negligent driving—What 
constitutes—Duty of Court m appreciating the 
evidence 433 
MUNICIPALITIES AND PANCHAYATS— 
Application for grant of licence to run hotel— 
Licence: if could be refused on the ground that 
the applicant has no right to possession of property 
on which the trade is proposed to be carried 
on 428 
PARTITION ACT (IV OF 1893), S 4— 
Words “ undivided family ” and “‘ sues for parti- 
ton” in the sechon—Meahmg  of—Suit by 
member of family for partition—Stranger trans- 
feree of a part of a dwelling house added as defen- 
dant claiming his share—A member of family if 
can claim to purchase stranger-transferee’s share 
in such suit 192 
S 4 (1)—Coparcener’s right to buy out 
stranger transferee's share under—If can be 
defeated because transferred share admıts of 
separate and convenient enjoyment—Applica- 
tion to buy out strange: transferee—Delay in 
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THE NEW MEMBERS OF THE EDITORIAL COMMITTEE 


Prof. S. Venkataraman and Sri S. V Venugopalacharı have agreed to serve 
on our Editorial Committee. We welcome them with genume pleasure. Neither 
of them is a stranger to our readers Both have been law teachers and lawyers. 
Prof. Venkataraman has won distinction as a Professor of law. He was the 
Editor of this Journal from 1940 to 1945 He took charge ata crucial time im its 
history and imparted considerable vitality toit He served as Editor till his accep- 
tance of full-time appointment as Principal, Law College at the Andhra Univer- 
sity. He was also editing the Federal Law Journal which became subsequently the 
Supreme Court Journal He has been contributing regularly, over the years, to the 
columns of this Journal, scholarly and informative articles on a variety of sub- 
jects Sri Venugopalachariar’s association with our Journal has been Tong-standing 
and goes back to more than 30 years He has been a Reporter Calm and 
serene, he ıs capable of reaching balanced judgments, and he has gathered a large 
experience as Advocate Our grateful thanks are due to both Prof $8 Venkata- 
raman and Sr S V. Venugopalachari for accepting our invitation to serve on the 
Editorial Committee. 


JUSTICE SUBBA RAO'S APPOINTMENT AS CHIEF JUSTICE OF INDIA 


The appointment of Justice Subba Rao as Chief Justice of India with effect 
from 30th June 1s particularly welcome. For Justice Subba Rao has his roots in 
Madras and his judicial baptism was in the Madras High Court An 
Indian lawyer can look forward to no higher distinction than being invited to 
serve as the Chief Justice of India That great distinction has now come to 
Justice Subba Rao ın the order of things. He was in the front ranks of the Bar 
when he became a Judge of the Madras High Court in 1948 at a comparatively 
early age He had handled and argued a large number of cases and gathered 
experience in the different branches of the law. With the formation of the Andhra 
High Court, m 1954, he became its Chief Justice. On the integration of Andhra 
and Telengana areas and the constitution of the State of Andhra Pradesh he took 
over the administration of the Judiciary as its first Chief Justice Among the most 
important and pressing problems he had to tackle were the problem of bringing 
about a fusion and merger of the Andhra and Telengana sections of the Bench 
and the Bar irrespective of their historical background and the problem of accu- 
mulation of arrears in the High Court He succeeded remarkably well in both 
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tasks and impressed every one not merely with his merit and learning but also 
with his administrative efficiency in organismg with understanding and practical 
wisdom the Andhra Pradesh High Court within a short time and running it on 
sound lines When therefore at the end of January, 1958 he was made a Judge of 
the Supreme Court it was in the fitness of things and gave great satisfaction all 
round. 


Though his judicial work can be assessed with propriety only after his retire- 
ment this much may be said even at this stage. Justice Subba Rao has served the 
cause of justice untrammelled by any predilections following always the light of 
his own mund without any pre-conceived or a priori theory of justice He has held 
the scales even as between the State and the subject, the landlord and the tenant, 
the creditor and the debtor and brought to bear on the cases coming before him 
an objective outlook uninfluenced by extraneous considerations. 


In the Supreme Court he has never hesitated to express his own viewpoints 
though often opposed to those of his colleagues. In fact his dissenting judgments 
are many and imposing Hus expositions have been lucid and logical revealing 
his individuality and are free from unnecessary embellishments and not swayed by 
sentimentalism or popular prejudice He has delivered a number of important 
judgments on constitutional and other questions Gherulal Parekh’s case! on 
wagering contracts, M S. M Sharma’s case? on Freedom of the Press and Parha- 
mentary privilege, Nanavate’s case? on Procedure when the Sessions Judge 
disagrees with the verdict of the jury etc, Varadarajan's caset on kidnapping, 
Lachman's case* on desertion by a spouse are some of his noteworthy decisions. In 
his approach to constitutional questions, Justice Subba Rao has endeavoured to 
keep in view the fact that “a fundamental right 1s transcendental in nature and it 
controls both the legislative and executive acts" (Thomas Dana’s case, and that 
“fundamental rights cannot be made to depend solely upon the presumed fairness 
and ingruity of officers of State" (Kishen Chand Arora’s case’). 


Justice Subba Rao’s tenure of office as Chief Justice will be for abouta year 
anda half. Though itis a comparatively short period only, we are sure that the 
impact of his personality will be felt within that time in the sphere of administration 
of justice, We offer him our respectful and cordial felicitations. 





—— 
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RETIREMENT OF SRI P. CHANDRA REDDY, C J. 


In the retirement of 811 P. Chandra Reddy, Chief Justice, an experienced 
Judge and a gemal and affable personality will be lost to the Madras High Court. 
While at the Madras Bar, Sri Chandra Reddy had equipped himself with a sound 
knowledge of legal principles and a correct method of analysing facts and evidence 
and presenting them cogently and effectively He hada large volume of practice 
and had become familiar with the different branches of the law Though appointed 
at a fairly young age as a Judge of the Madras High Court he could fill the 
position with ease. With the formation of the Andhra State he became 
one of the Judges of that High Court, and when in January 1958 Subba 
Rao, CJ., became a Judge of the Supreme Court, Justice Chandra Reddy 
became Chief Justice of the Andhra Pradesh High Court in succession to 
him. Towards the latter part of 1964 he became the Chief Justice of the Madras 
High Court. But the very next day after taking the oath of office as Chief Justice 
he was called upon to act as Governor of the State and 1n fact he bas had to do so 
thrice, so much so, he has in effect functioned as Chief Justice of the Madras 
High Court for a short period only. His work as a Judge was characterised by 
thoroughness and methodicalapproach Though there were no intellectual flights 
or flashes his expositions were sound and devoid of puzzlement Justice Reddy 
has had a fairly long tenure as a Judge and he will always be remembered for his 
suave manners, equable temper and bon homie He carries with him in his 
retirement the good will of all the members of the Bar. 


OUR NEW CHIEF JUSTICE 


The appointment of Justice M Ananthanarayanan as Chief Justice in. succes- 
sion to Chandra Reddy, CJ,1s welcome and noteworthy This 1s perhaps the 
first time ın the annals of the Madras High Court that a member of the Indian 
Civil Service has been made the permanent Chief Justice of the High Court Time 
was when various special considerations operated in fillmg up the post An 
Englishman alone could be thought of; a practising Barrister alone should be 
appointed. The old order has changed and many of the old notions have been 
discarded. As a student, Justice Ananthanarayanan has had a brilliant and 
enviable record. He has had rich experience as a District and Sessions Judge. 
He has had associations with academic work as Director of Legal Studies at the 
Madras Law College. He knows a number of languages and takes great interest 
in music Since 19th August, 1959 he has been a Judge of the High Court It is 
therefore ın the fitness of things that he should become Chief Justice. We offer 
him our hearty felicitations. 
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BOOK REVIEW 


N 


LAW AND TE INSURANCE CONTRACT, by Sri. M N. Srimvasan, First Edition? 
a 213 pages, Price Rs. 7-50. Published by Eastern Law House (P) Ltd, 
alcutta 


The subject of hfe insurance covers the bulk of this books, but other types of 
insurance are also dealt with. There are 16 chapters in all. Special and separated 
chapters are devoted to topics like Insurance Policy as Trust Property (as for 
instance under the Married Women’s Property Act, 1874) ; Estate Duty and Life 
Insurance , Tax Laws and Life Insurance, Life Insurance and Stamp Duties; and 
General Insurance. The changing conditions of life ın this country and the trans- 
formation of its economy from one resting on Agriculture and rural life into one 
based on expanding industrialisation and commerce and urban hfe have lent 
great promunence to the subject of insurance. While on the one hand the self- 
compelled savings of the insuring public have to be safeguarded more important 
still is the need to find the necessary funds to finance the industries undertaken in 
the public sector. The nationalisation of life insurance was an early result of such 
realisation. Since 1956, life insurance business ın India has become a Government 
undertaking. 


It 1s really a pity that the law relating to insurance lies scattered and has to 
be gathered from a number of sources like the Insurance Act, 1938, the Life Insurance 
Corporation Act, 1956, the Marine Insurance Act, 1963, and desultory provisions 
in enactments like the Contract Act, Transfer of Property Act, etc as well as from 
the decisions of Courts 1n India supplemented by English and American decisions 
This 1s wholly unsatisfactory. The author’s plea for comprehensive legislation to 
guide the msurer and the insured deserves serious consideration. 


The author’s analysis of the insurance law 1s helpful and touches all its phases. 
His comments that the life insurance contract 1s really a contract of adhesion leaving 
practically no scope for any negotiation, and that the absence till now of any 
definition of znsurable interest 1s a matter for regret have much force. Hois poser in 
the Preface —‘ An American can insure the life of his child and an English parent 
cannot What about the Indian parent? Can he or can he not?"— stil awaits 
authoritative elucidation. His forthright remark on page 143 that the Married 
Women's Property Act, 1874, has no justification for 1ts existence today 15 not with- 
out point, 


The statement on page 32 that according to English law a minor’s contract 
is not void but voidable should be taken at least with the modification that a contract 
for money lent, goods supplied or account stated in respect of a minor are wholly 
void, There are some printing errors. On page 106, ‘section 91, Contract Act, 
should be ‘section 91, Evidence Act’. 


With more than a decade of the working of nationalised life insurance and a 
feeling in some quarters that the Life Insurance Corporation is only another illustra- 
tion of the operation of Parkinson’s laws and that it is tending to produce men who 
are but “ lilies of the field that toil not nor spin”, and the need increasingly felt 
for the codification of the insurance law an enquiry into the subject of insurance 
and insurance laws, and their working at a high level seems to be absolutely 
necessary. 

The author has done well in bringing out this book, The exposition of the 
law 1s clear and definite. The book will be useful not only to students but also 
to all who are concerned with Insurance. 
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JUSTICE N. KRISHNASWAMI REDDI, 


We welcome cordially the appointment of Sri N. Krishnaswami Reddi as a 
Judge of the High Court. He goes to the Bench from the Bar and his appointment 
has been acclaimed with satisfaction. An Advocate-General even like his counter« 
part the Attorney-General in England is always in the hne of succession to high 
judicial office If on occasions he declines the offer it is for valid reasons and 
altogether creditable to himself like relatively young age or temperamental disin- 
clination etc. Sri Krishnaswami Redd: was just at the right age for becoming a 
Judge of the High Court—he 1s only about 52—when the ebullience and impatience 
of youth give place to a proper sense of values, sober thinking and balanced judg- 
ments. His standing at the Bar has been rich and varied and given him familiarity 
with the different branches of the law. He has experience of the Bar at the mofussil 
as well as at the metropolitan levels His work as Public Prosecutor of the Madras 
State from November, 1960 till April, 1964 and thereafter as Advocate-General has 
won for him nothing but praise His coming from the ranks of the people, his early 
upbringing by and close contacts with a man of God, and his apprenticeship under 
the late Sri V. V Srinivasa Iyenger should provide him with that sense of sympathy, 
humanity and humour in the administration of justice which makes it valued and 
ensures for it respect and awe. We hope that Sri Krishnaswami Redd)’s presence 
On the Bench will add to its strength and enhance the prestige of the High Court. 


J—2 
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THE EMERGENCY PROVISIONS AND THE INDIAN FEDERATION 
By / 
S. R. KAREMUNGIKAR, B.SC., LL.M., 
Advocate, Hyderabad, Andhra Pradesh. 


Part XVIII of the Indian Constitution containing Articles 352 to 360 specifi- 
cally deal with the emergency situations or abnormal situations. This 1s an unique 
feature of the Indian Constitutional system which requires special attention of the 
constit tional lawyers for its correct interpretation. In the Constituent Assembly, 
these provisions were subjected to trenchant criticism by several members. Most 
of them professed that the provisions were incorporated and may be used to subvert 
the democracy in the country and destroy the balance of power between the fede- 
ration and units. K. 'T. Shah called Article 359, which gives the President blanket 
authority to suspend the fundamental rights of citizens while a proclamation of 
Emergency ıs in operation “the general finale and crowning glory of this chapter 
of reaction and retrogression "! According to H. V. Kamath this Article took the 
palm over other constitutions of the world as “‘ the autocratic negation of liberty.’’? 


If we take into account the relative effect of the emergency provisions on the 
constitutional working we have to agree with Kamath’s view that “ there 1s no 
parallel to this chapter of emergency 1n the constitutions of the democratic countries 
of the world.” Critics of emergency provisions were equally emphatic 1n stating 
their view that “ by these Articles we are reducing the autonomy of States to a 
farce." * 


Theother members of the Drafting Committee and supporters of these provisions 
were not happy with these provisions and were unaware of their drastic character. 
It was generally realized that they did not harmonize with the basic democratic 
pattern laid out in the Constitution. In other words the provisions were accepted 
as a necessary evil “ a sort of safety valve which 1s intended to save the Constitution, 9? 


The emergency provision under our Constitution 15 a unique and unprecedented 
experiment, as a result of which vast discretionary powers are vested 1n the hands. 
of the Executive. These powers may be used by the executive authority without 
the approval of the Legislature. No Executive in a democratic country exercises 
such power. Even if they have such powers it cannot be used without previous 
legislative sanction. For instance in America the President has no emergency 
powers. However he has been granted certain war powers which are subject to 
judicial review. The power to suspend the writ also belongs exclusively to Congress 
and not to the President. In one case of Scheter v. U.S, the Supreme Court 
of America observed that ‘ extraordinary conditions do not create or enlarge 
constitutional powers. $ 


In Great Britain also the Executive has no inherent emergency powers. The 
legislation passed by the Parlament provided for such an extraordinary power 
eg. the Defence of the Realm Act, 1914 and the Emergency Powers (Defence) 
Act, 1939. 


In India, however, the President exercises unlimited powers during emergency 
period. In fact a proclamation of emergency can be issued before the actual 
occurrence of the emergency, “‘if the President is satisfied that there ıs imminent 
danger thereof." In order to correctly assess and evaluate the true implications 
ae EEE inet ee 

1 Constituent Assembly Debates IX, p 196. 

2. Ibd, IX, p 541 

3 Ibd, IX, p. 103. 

4. Ibid, IX, p. 143 (Sibbanlal Sakesena). 

5 

6 














Ibid, IX, p 123 (T. T. Krishnamachari). 
. (1985) 295 US 495. 
7. Arücle 352 (3). 
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of the present enquiry, we have to peruse the relevant provisions of our Constitu- 
tion on the present subject. As earlier stated Articles 352 to 360 of our Constitution 
deal with the emergency situations ‘Three types of emergency situations are 
envisaged in these Articles 


1. Grave emergency endangering the security of India from war or external 
aggression or internal disturbance (Article 352). 


2. Emergency arising from the breakdown of the constitutional machinery 
in the States (Article 356). 


6o) 3. Emergency arising from financial bankruptcy in any State (Article 
360). 

Before I proceed to deal with the relevant merits of these provisions, I would 
like to distinguish the proclamation of emergency under Article 352 from a procla- 
mation of failure of constitutional machinery in a State under Article 356. These 
two types of proclamations differ not only as to the grounds leading to the procla- 
mation but also as to effects. The proclamation of emergency under Article 352 
can be made when — 


I. The President is satisfied that a grave emergency exists. 


2. The security of India or any part of the territory 1s threatened by war, 
or external aggression or mternal disturbance. 


However Article 356 empowers the Centre to takeover the administration of a 
State 1f “ the President ıs satisfied that the Government of the State cannot be 
carried on im accordance with the provisions of the Constitution.” The study of 
relevant effects of Article 352 and 356 would lead us to following conclusions : 


1. That the right to move the Courts for the enforcement of fundamantal 
rights would not be affected in cases of a proclamation of failure of constitutional 
machinery of a State, but lable to be suspended in a case of proclamation of 
Emergency ! 


2. That the object of proclamation of emergency under Article 352 is to 
confer greater power on Union authorities but the State authorities would not 
cease to function. In case of proclamation of failure of constitutional machinery 
on the other hand, the Government of the State concerned, or some part of 1t would 
be superseded by the Umon. In other words the provisions of the Constitution as 
regards to Government of the State would be suspended by a proclamation of second 
type, to the extent declared by it. 


Thus Article 352 merely gives the Union concurrent powers of legislation and 
administration as regards State affairs, while the State authorities continue to func- 
tion. Article 356 enables the Union to suspend the State Legislature altogether and 
the State Executive whole or in part. A critical and analytical study of the emer- 
gency provisions can be made under the following heads -— 


: 1. ‘The impact of Emergency provisions on the principle of State autonomy 
in a federal set up. 


2. The Emergency provisions v. democratic principle. 
The Emergency Provisions and the Federation 


A distribution of Legislative and Executive powers between the Federation and 
units and a proper and legal exercise of their powers within their respective spheres 
constitutes the cornerstone of Federal Government, In this sense India is a Federa- 
tion having secured the autonomy of the Federation and Constituent States within 
their own spheres. Now the question to be considered 1s whether the three types 
of emergencies envisaged respectively under Articles 352, 356 and 360 authorise 
serious in roads in the autonomy of the Constituent States or not. 











1. Article 359. 
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A proclamation of emergency under Article 352, can cause a virtual 
abrogation of the federal division of powers, since 1t extends the Union Government's 
control over the States in all matters and empowers Parliament to make laws on 
matters normally under the exclusive jurisdiction of the. States. Acting under 
Article 354, the President can also abridge the financial powers of the States by 
suspending or modifying the operation of Articles 286 and 279 during the currency 
of proclamation of Emergency. Evidently the net effect of these provisions will 
be to so limit the autonomy ofthe States. In fact they cease to be the component 
units of a Federal Union and ‘ become parts ofa decentralised unitary State.” 1 


The exercise of extraordinary powers by the Centre under Article 360 in the 
event of a financial emergency can also pose a serious threat to the autonomy of 
States. These powers may be used in order to extract the financial capacity of 
States H. V. Kamath pleaded 1n the Constituent Assembly that ** danger to the 
financial stability or credit of India or any part thereof, ought not be regarded as 
an adequate ground for the proclamation of emergency." ? According to Hriday 
Nath Kunzru, the wide powers made available to the Centre under Article 366 
signified ‘ complete distrust of the Provinces." However the provision regarding 
financial emergency has not yet come in operation, therefore it is not proper to 
discuss here the impact of this provision on the Union-State relations, 


The main target of criticism from the pomt of view of State autonomy, however, 
has been Article 356 under which the Centre can take over the administration ofa 
State on the ground that a situation has arisen m which the Government of the State 
cannot be carried on 1n accordance with the provisions of the Constitution. This is 
a unique provision which has no parallel in the other Federations. There is no 
special provision 1n the American Constitution to empower the Federation to assume 
control over the States in order to control internal disorder. The only power 
given by the Constitution 1s the power of Congress to provide for calling of * Militia? 
to execute the laws of the Union and to suppress insurrections.? In the Constituent 
Assembly Debates Dr. Ambedkar stressed the importance of this provision and 
equated Article 356 of the Indian Constitution with the Article IV,section 4 of 
the American Constitution claiming that * so far as that point is concerned, we do 
not think that the Drafting Committee has made any departure from the 
established principle * In the United States and Australia, the Federal Govern- 
ment is also authorized to protect the State against domestic violence, but 
federal intervention for this purpose can take place only on the request of the 
State concerned. In India, on the contrary, Central intervention in a State for 
purpose of protecting it against ‘internal disturbance’ under Article 355 of the 
Constitution is not contingent on a request from the State Government concerned. 

Further the control of Central over State 1s exhibited in the President's power 
to issue directions to the State Government under numerous provisions of the 
Constitution.’ Article 365 also arms the President with an all pervasive power 
to suppress the Government of a State on the ground that its failure to carry out 
any or some of his directions has created a situation contemplated in Article 356. 


Thus by virtue of various provisions the Central Government exercises utmost 
control over the States Further it has power not only to intervene in the sphere of 
State autonomy but also to overthrow the Governments of constituent umts In 
this regard Article 356 of our Constitution seems to be incompatible with the federal 
principle. Therefore the statement made,by Alladi Krishnaswami Aiyar appears 
to; be out of place when he declared ın the Constituent Assembly that “ The pro- 


— o> 





Sen, D K ' A Comparative Study of the Indian Constitution (1960), p. 233, 

Constituent Assembly Debates, p 363 

Article IV, section (4) 

Constituent Assembly Debates IX, p 176 

Article 256, the President may issue direction to the State ; Article 257 (1) to ensure that the 


executive power of évery State shall be so exercised as not to umpede or prejudice the exercise” of 
the executive power of the Union. 1 
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tagonusts of Provincial or State autonomy will realise that apart from being an 
impediment to the growth of healthy Provincial or State autonomy, this provision 
is a balance of Provincial or State autonomy, because the primary responsibility 
is cast upon the Union, to see that the Constitution ıs maintained ”1 


Such a view would give rise to certain doubts about the intention of the framers 
of the Constitution in framing this Article The various disturbances and separatist 
tendencies working at the time of making of the Constitution, provided a background 
over which this Article has been framed That is the reason why the framers have 
taken due care to ensure orderly constitutional Government in the States and to 
erect a strong defence agamst forces of disruption. According to Dr Ambedkar, 
the over-riding powers of the Centre under this provision were justified on the ground 
that “ the residual loyalty of the citizen in any emergency must lie to the Centre and 
not to the Constituent States "^? 


Emergency Provisions v Democratic Principles 


Emergency provisions of the Indian Constitution have been criticised even 
more vehemently on the ground that they place in the hands of the Union Executive 
the dangerous power of curbing civil liberties By virtue of these provisions the 
freedoms guaranteed to citizens under Article 19 are suspended and further the 
President 1s authorized to suspend such other rights detailed in Chapter III of the 
Constitution as he may by order specify According to H V. Kamath “the 
Chapter XVIII as ıt proceeds towards its grand finale, annuls to a large extent the 
fundamental rights conferred by Part III of the Constitution ”3 The emergency 
provisions in his view, lay out the blue print of a totalitarian Police State 4 


The democratic principles are often diluted during the course of emergency or 
war. 'War as one of the members of Constituent Assembly reminded cannot 
be fought on the principles of Magna Carta 5 - A choice has to be made between 
the principles of individual liberty and national security and the former usually 
gives way to the latter. However this does not mean that the Executive has every 
power to curb the freedoms of the people during emergencies as in India. 


In the United States of America, the Constitution lays down that the privilege 
of the writ of habeas corpus shall not be suspended unless when, in cases of rebellion 
or invasion, the public safety may require it”® However as we have already 
pointed, the right to suspend the writ belongs to Congress and not to the President. 
The Courts also retam the power to examine the validity of these extraordinary 
powers exercised by the Government. In Great Britain also, the Parliament confers 
extraordinary powers on the Executive But during emergency also the *Rule of Law' 
1s not abrogated and the Courts continue to work as a protector of civil liberties. 


Thus the powers given to the Indian President during emergency are extensive 
and may be misused to curb the cherished fundamental nghts of the people. The 
President’s power of proclaiming emeigency seems to lay too great a burden on an 
individual. Further the Constitution does not give a precise definition of ‘ emergency ' 
and leaves things to the President's ‘ satisfaction °’. In order to remove this lacuna 
some of the members of the Constituent Assembly suggested certain amendments by 
which the power of suspending fundamental rights would be vested either in Parha- 
ment or in the President subject to ratification by the Parliament. However these 
suggestions were not accepted and the said power was ultimately left to the 
discretion of the Executive in the hope that he will actin a reasonable and proper 
manner. 

However during the last fifteen years, the Union Executive has shown no 
eagerness to use its powers under Articles 352 and 359 in order to curtail the funda- 








Constituent Assembly Debates IX, p 150. 
Ibid, VU, p 42 

Ibd, IX, p 103 

Kamath’s view, Ibid IX, p 545 
Constituent Assembly Debates IX, p 552, 
Article I, section 93(2) 
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mental rights of the citizens Since the proclamation of Emergency was issue d on 
26th October, 1962, the freedom declared under Article 19 of the Constitution stands 
legally, Suspended. In exercise of his powers under Article 359, the President of 
India has also suspended, by order, fundamental rights guaranteed under Articles 
14, 21 and 22 But so far there seems to be no unnecessary restrictions on the civil 
liberties The power has been 1n fact used against a small number of individuals 
only whose activities were prejudicial to the national security The opposition 
parties often criticise that this power has been used arbitrarily and this amounts to 
abuse of authority on the part of the Government. But this criticism is far from 
true. In spite of proclamation of emergency the citizens are left free to exercise their 
natural rights. The freedom of speech and expression has been used to criticise 
the policies of the Government The Defence of India Rules have also been criti- 
cised on the ground that they give wide powers to the Government and this will lead 
to a totalitarian State If we look into the various criticism of Government, one 
feels justified in saying that, ‘ No critic has had reason to complain that the Defence 
‘of India Rules has cramped his style’ 


Finally critics of the emergency provisions 1n the Constitution of India express 
the fear that they will enable an ambitious and unscrupulous President to establish 
Dictatorship over the country. It would, therefore, appear, writes DK Sen “ that 
unlike other federal Constitutions, the Constitution of India contains provisions which 
not only enable the Union authorities to abrogate the federal character of the Consti- 
tution itself, but also to establish a virtual Dictatorship of the President of the 
Union."? According to another writer, “his emergency powers coupled with 
certain other powers may well pave the way for ambitious unscrupulous President 
personal dictatorship ”.3 


This criticism is not justified when we realise that the President of India is 
a constitutional head of the State who must always act on the advice of Ius Council 
of Ministers. He 1s not a real Executive who may exercise his powers in his discre- 
tion. “ The whole scheme of the (Indian) Constitution " declared T T Krishnama- 
chari ** has been envisaged on the basis that the President is a constitutional head 
even though we have not put ıt in so many words ın the Constitution 4, Tt would 
therefore, seem that the President cannot become a despot unless the Council of 
Munsters become a tool in his hand, an extremely improbable development. 





1 The Hindustan Times (Delhi), Editorial March 24, 1963 

2. Sen, D K, Op Git, p 232. : 

3. Choudhary, L P * Emergency Government provisions in the Indian Constitution”. The 
Indian Journal of Political Science, Vol XXI, No 4, p 359. 


4. Constituent Assembly Debates IX, p. 124. 
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WRITS AGAINST EXECUTIVE ORDERS BASED PARTLY ON 
INVALID GROUNDS 


By 
©. S. VENKATASUBRAMANIAN, Advocate, Coimbatore. 


The decision of the Supreme Court in Ram Manohar Lohia v. District Magistrate, 
- Patna}, 1s a welcome departure from the line of reasoning adopted by that Court in 
State of Orissa v. Bidyabhushan Mohapatra?. The question involved in both cases 
was whether an 1mpugned executive order based on two or more grounds one or 
some which are held to be invalid under law would be sustained by the Court on the 
basis of the valid ground or would be struck down leaving 1t to the authority con- 
cerned to consider whether ıt would still pass the order on the available ground 
or grounds alone. 


Lohia’s caset, it may be remembered, was concerned with an order of detention 
passed on him purporting to be made under the Defence of India Rules with a view 
to preventing him from acting 1n a manner prejudicial to public safety and the main- 
tenance of law and order. An order under the Defence of India Act and Rules if 
made on the ground of “ public safety ” or “ public order " would be immune from 
attack based on Articles 21 and 22 of the Constitution 1n view of the Presidential 
Order under Article 359 during the continuance of the proclamation of emergency 
made under Article 352. It was contended on behalf of the State that the expression 
** maintenance of law and order " was not different from “ public order ” but this 
contention was rejected by the Court with the result that out of the two grounds on 
which the order of detention was expressed to be made one fell to the ground and the 
question was whether the order of detention was to be sustained on the basis of the 
other ground of ‘‘ public safety " on which an order of the kind could undoubtedly 
have been made. While Raghubar Dayal, J , dissented the majority (Sarkar, Hidaya- 
tullah, Mudholkar and Bachawat, JJ.) held that the order could not be thussustained. 
Hidayatullah, J., observed that there was nothing to show that the valid purpose 
was considered to be more essential then the other and since an enquiry into the reasons 
was not open to the Court, the order must be declared to be outside the Defence 
of India Rules. Mudholkar, J., observed that since 1t was impossible to say which 
reason ‘‘ weighed with" the concerned authority, the valid one or the other, tts 
order could not be sustained, Sarkar, J., referred to Shibbanlal Saxena v. State of U.P.3 
and held the order of detention as illegal though 1t mentioned a ground on which a 
legal order could have been based since ıt could not be said “ in what manner and 
to what extent the valid and invalid grounds operated on the mind of the authority 
concerned and contributed to the creation of the subjective satisfaction which formed 
the basis of the order", 


The above, it is submitted with respect, is a proper approach to the problem 
posed before the Court in cases of a similar nature. However, ıt has to be noted 
that in the earlier decision of the Court ın Bedyabhushan’s case?, a contrary view has 
been taken. 


Bidyabhushan’s case?,related to disciplinary proceedings against a public servant 
on several charges under the Conduct Rules, which specified several acts of 
misconduct and also provided for a gradation of punishments. The Disciplinary 
Tribunal held the charges as proved and passed an order of dismissal. On a 
petition for a writ of certrorart by the officer, the High Court (whose decision is 
reported in A I R. 1960 Orissa 68, held that the findings on two of the five charges 
were vitiated as the Tribunal failed to observe the principles of natural Justice 
and quashing the order of dismissal, remitted the matter to the Disciplinary 
Tribunal to consider whether on the findings in respect of the other charges (which 
Se eR ATES Oti IE de quur i Wa Iu SIR CDS LO MEME NE uM QC PAD dto 
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were accepted) it would still impose the’ punishment of dismissal or a lesser one. 
The matter was taken up 1n appeal by the State. The Supreme Court allowed the 
appeal and set aside the order of the High Court and the direction to the Government 
to reconsider the question of punishment. The Court came to the conclusion on 
the reasoning that if the order of the disciplinary authority may be supported on any 
finding as to substantial misdemeanour for which the punishment can be lawfully 
imposed ıt was not for the Court to consider “ whether that ground alone would 
have weighed with the authority " 1n dismissing the public servant. 

It is true that the above decision which 1s a unanimous judgment of five learned 
Judges has not been referred to in Lohia’s case! cited earlier and therefore cannot in a 
proper sense, be said to have been overruled by the latter. Butit would appear that 
there has been some rethinking on a similar question as hoped for by Chief Justice 
Narasimhan of the Patna High Court (see A.I.R. 1966 Journal p. 1) and it may 
be hoped that when the occasion arises the Supreme Court would specifically recon- 
sider the question decided in Bidayabhushan’s case*. 


A PLEA TO AMEND THE RULE OF THE DESTRUCTION OF RECORDS. 
By 
T. S. SuBRAMANIA Iver, Advocate, Trruchirappath-8. 


A decree under the present Limitation Act is alive and enures for a period of 12 
years—as against what was obtaining previously only for 3 years with a necessity 
to file a step-in-aid of execution every 3 years if you want to make it alive for 12 
years. In other words, a decree-holder can obtain a decree against a defendant 
ex parte, or contested and may keep quiet without executing the same until 10 or 11 
years even, and then spring the execution proceeding on the defendant. In this 
there is an unintentioned snag which may work a great injustice on an unsophisti- 
cated defendant. I shall explain this. A Provincial Small Cause Suit records are 
to be destroyed after 4 years—And we can well conceive of an unscrupulous plaintiff 
having obtained an ex parte decree against a simpleton defendant on palpably false 
allegations. He can surprise the defendant with an execution process—a notice 
or a warrant—say 10 years after, when the suit records would have been destroyed 
6 years back and the defendant would have no record to apply for a copy and prove 
his non-liability. And the plaintiff ıs placed in an advantageous position. There- 
fore the rule as to the destruction of records should be so amended that the time for 
the destruction is co-terminous or co-existent with that of the time for limitation 
of the decree. Otherwise there is likelihood of injustice being done, be it even in 
a small number of cases. 
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THE LATE SIR C. V. ANANTHAERISHNA AIYAR. 


To most of the junior members of the Bar Sır C. V. Ananthakrishna Atyar 
would be only a name. He had retired as a Judge of the High Court in 1934, 
more than thirty years ago But to the senior members he was a type of person 
not to be easily forgotten Sr Ananthakrishna Aiyar has passed away full of 
years and honours He was 93 at the time of his death Itis seldom that a 
Judge lives to be a nonagenarian Even Dr Subramanya Ayar died ın his 
eighties. 


As a lawyer Sri Ananthakrishna Aiyar had enjoyed a considerable practice 
and was in the first flight among the members of the Bar He commanded great 
respect from the Judges. He was always ready to argue his cases and rarely 
sought an adjournment. His advocacy was devoid of embellishments and 
flourishes but was marked by thoroughness, careful preparation, and calm un- 
ruffled presentation. ‘There was no subtlety about his arguments and he had no 
surprises to spring He was rooted too firmly to the terra firma and facts. He 
might be persistent but was never combative. To him, law was not a jealous 
mistress merely. His entire time he gave to her His early association with 
Justice Sundara Aiyar till the latter became a Judge of the High Court and his 
up-to-date knowledge of case-law were great assets to him in the practice of the 
profession In due course official recognition came to him. He became succes- 
sively Government Pleader, Advocate-General and Judge of the High Court 
If genius 1s nothing but an infinite capacity to take pains Sri Ananthakrishna 
Ayar could be said to be one. He shunned publicity and had no adventitious 
aids. 


As a Judge for about six years he was absolutely conscientious and he always 
heard Counsel with great patience He was not too much talkative nor did he 
indulge in any brow-beating His judgments though not brilliant or characteris- 
ed by literary flavour were sound 


Sn Ananthakrishna Aiyar was known for his austere life, unostentatious 
manners, habits of regularity, punctuality and punctiliousness. He would not 
like to waste time. Even ın going from his Chambers to the Court Hall where 
he was to sit he would set a cracking pace which his mace-bearer would find ıt 
very difficult to keep He had few interests outside the law. After retirement 
from the Madras High Court he served for a spell as Chief Justice of the Cochin 
High Court 


Like Sn P. Venkataramana Rao still happily with us, Sri Ananthakrishna 
Auyar had the pleasure of seeing his son also becoming a Judge of the High Court 
Sn Ananthakrishna Asyar’s passing away removes from our midst an interesting 
type of person worthy of emulation 1n several respects. 


J—3 


14 THE MADRAS LAW JOURNAL. [1966 


TRIBUNALS AND THE CONSTITUTION. 
by A. S. KUPPUswAMI, Advocate, Tirunelveli 


A substantial part of the large volume of judicial work 1n our Welfare State 
with its ever increasing powers over the citizen ıs done by judicial and quasi- 
judicial tribunals as distinguised from Courts of Law As the actual realisation 
of justice 1s a classical test for civilisation our Constitution has provided four 
valuable safeguards for justice by these tribunals The working of the safe- 
guards and the resulting quality of justice call for examination 

The first safeguard ıs the separation of the Judiciary from the Executive 
Article 50 of the Constitution directs that “the State shall take steps to separate 
the Judiciary from the Executive in the public services of the State” Article 37 
states that the above principle ıs “fundamental in the governance of the country 
and it shall be the duty of the State to apply the principle 1n making laws” The 
political wisdom of this constitutional mandate 1s beyond controversy The 
separation of the Judiciary from the Executive is necessary under all forms of 
Government Under democracy, ıt ıs imperative The Executive in our demo- 
cratic State 1s the elected Minister with his subordinates Power-politicians be- 
lund the ballot-box under adult franchise ın our 1mmature democracy are yet to 
learn the elements of fairplay in politics Their pulls and pressures are very like- 
ly to umpinge on the Executive The Judiciary has to be protected from this 
onslaught The separation of the Judiciary fiom the Executive can alone in such 
a context secure the necessary 1ndependence of the Judiciary Thus constitutional 
mandate 1s unfortunately a dead-letter, so far though 16 years have elapsed since 
the commencement of the Constitution in. 1950 

The second safeguard ıs Article 227 of the Constitution It enacts that 
“every High Court shall have superintendence over all tribunals” ın the State. 
This includes administrative superintendence This mandate also ıs yet to be 
unplemented The State Government has apparently not furnished the requisite 
finance to the High Court 

The third safeguard is a judicial discretionary power granted to the Supreme 
Court under Article 136 to give Special Leave to Appeal to that Court from any 
decision of a tribunal This is no doubt of very great value for justice. But it 
is open only to the rich There ıs also the question of judicial delay 

The fourth safeguard 1s the right to move the High Court for a Writ under 
Article 226 or judicially under Article 227 This 1s also a valuable right But 
the issues that are open for examination under these Articles are of a limited 
character Here also there is the question of judicial delay 

The above in outline 1s the record of performance with its light and shades in 
this important sector in the judicial administration of our Welfare State Such 
a record challenges examination The two administrative safeguards for justice, 
, Viz., the separation of the Judiciary from the Executive under Article 50 and the 
High Court’s power of administrative superintendence under Article 227 of the 
Constitution, have to be implemented without further delay In addition to 
tnese, the need for the following well established requisites of the judicial process 
should also be examined, viz., (a) a First Appeal from a tribunal to a Court of law 
both on the facts and the law (b) a Second Appeal on issues of Jaw only to the 
High Court (c) judicial training for the Officers that function as tribunals (d) 
justice as defined by the law should alone be the criterion for decision, and (e) 
periodical revision and codification of the law 

This is a big problem for judicial reform Our huge electorate under adult 
franchise has, in the final analysis, to give its verdict on this big issue The 
necessary public opinion has to be created and duly cultivated for this task. The 
promotion and support of legal reform are among the statutory functions of the 
Union and State-Bar Councils under sections 6 and 7 of the Advocates’ Act XXV 
of 1961. The members of the legal profession are the juristic leaders of the com- 
munity This is non-political constructive public work of high value for justice 
Justice is a precondition for democracy as well as material and spiritual welfare. 
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A CRITICAL STUDY OF THE DOCTRINE OF FRAUDULENT 
TRANSFERS. 


By i | 


P. SHESHADRI, B A., LL. M., Junior Lecturer, Law College, 
Osmama University. 


In English Law, the rules relating to fraudulent transfers were dealt by the 
Statute 13 Elizabeth. This provided that a transfer of land or goods made with 
intent to defraud or delay creditors became voidable at the instance of the creditors 
so defrauded or delayed. The only exception that was recognised to the above rule 
was that if such transfer of property was made to a bona fide purchaser for considera- 
ton who took the property without notice or knowledge of the fraudulent intent 
of the transferor, the transfer was held good. It could therefore, be clear that the 
object of the Statute 13 Ehzabeth was to protect the interests of the creditors and 
the statutory rule applied equally to lands as well as goods. I i 


The application of the Statute 13 Elizabeth can be well illustrated by the 
Twyne's caset, In this case a debtor made a secret alienation of the whole of his 
property at the time when a suit instituted against him by the creditor was pend- 
ing. An interesting point significant in this case was that the debtor continued 
to retain the possession of the property, though he appeared to have transferred his 
whole interest 1n the property to the transferee. "There was sufficient evidence in 
this case that the transferee took the property by paying a valuable consideration, 
The point for determination in this case, therefore, was whether the interests of the 
transferee could be protected on the mere ground that he paid a valuable consi- 
deration for obtaining the property under the transfer. It was decided by the Court 
that a transferee could be protected only when he not only pays the consideration 
but also acts with bona fide. In other words, the transferee should not: only pay 
consideration but he should also act with bona fide and should not participate in 
the fraudulent design of the transferor. On a careful consideration of the element 
of secrecy attending the transaction the Court had no difficulty in coming to the 
conclusion that there was no real transfer at all and the presumption was that the 
transaction was collusive and it could not be ascribed as a sale transaction but 
could be considered only as the creation of a trust for the benefit of the transferor, 
The Court speaking through Lord Coke observed thus: “A good considera- 
tion does not suffice if 1t be not also bona fide’. . 


Again the non-delivery of possession by the transferor also raised presump- 
tion that the alleged transfer of sale was fictitious, 


According to the provisions of the Statute 13 Elizabeth a fraudulent conve- 
yance of property could not only be questioned by existing creditors at the 
time of transfer but can also by 1mpeached by subsequent creditors. In other 
words, if a person makes a settlement thinking of his future indebtedness at a 
future date the transaction 1s equally fraudulent and liable to be challenged. In 
a leading case a person embarked upon a dangerous trade which was likely to put 
him to considerable loss, having ın mind the future indebtedness. He made £ 
voluntary settlement of his property. The question was whether this settlement can 
be challenged in view of the fact that at the time of making 1t, the debtor was fully 
solvent. The Court held that since the transferor at the time of the settlement 
contemplated a state of things which were likely to put him into a state of solvency 
and the effect of the transfer was to avoid or defeat the interests of the creditors, 
the transaction was liable to be set aside as fraudulent. 
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Another interesting point worth notice about the Statute 13 Elizabeth 
was that, though the language of the Statute suggested that the transfer would be 
void only when tainted with fraud, yet the judicial interpretation on the Statutes 
was something very curious inasmuch as the Judicial trend appeared to treat every 
voluntary disposition as void whether made with or without fraudulent intention. 
There can be no doubt that such a strained interpretation by the Judiciary led to 
considerable hardships. With a view to overcome such difficulties the Voluntary 
Conveyancing Act, 1893, was passed in England. This provided that a mere volun- 
tary transfer of property will not be void-if such transfer took place bona fide, and 
without any fraudulent intention on the part of transferor. The English Transfer 
of Property Act was so amended as to deal with only disposition of land and not 
with goods and also to decide 1n each case as to whether the fraudulent intention 
existed ın the mind of the transferor at the time of the transfer. In other words, 
the existence of fraudulent intention was treated as a question of fact to be deter- 
mined ın each case on the basis of evidence adduced by the parties. 


The Indian Law dealing with the doctrine of fraudulent transfers passed 
through two important stages z.¢., section 53 prior to and after the Amending Act of 
1929. Prior to the Amending Act of 1929, there was considerable confusion as to 
the application of this doctrine. Section 53 before the Amending Act of 1929 read 
as follows :— 

** Every transfer of immovable property made with intent to defraud prior 
or subsequent transferees thereof for consideration or co-owners or other persons 
having an interest 1n such property or to defeat or delay the creditors of the transferor 
is voidable at the option. of any person so defrauded or delayed. 


Where the effect of any transfer of 1mmovable property is to defraud, defeat 
or delay any such person, and such transfer is made gratuitously for a grossly 
inadequate consideration, the transfer may be presumed to have been made with 
such intent as aforesaid. 


Nothing contained in this section shall impair the rights of any transferee in 
good faith and for consideration.” 


A clear analysis of the above provision reveals that the section dealt with pro- 
tection to prior purchasers, co-owners, etc, It also contained the English rule of 
evidence which was existing prior to Voluntary Conveyancing Act, 1893 which pro- 
vided that a voluntary transfer or a transfer with msufficient consideration can be 
equated to fraudulent intention. It can be seen without any difficulty that no 
protection is required to prior purchasers and co-owners, as 1t was unnecessary. 
Further the rule of evidence provided 1n the section to a great extent restricted the 
power of the Court to objectively determine the existence or otherwise 
of fraud in the transaction, according to ordinary rules and accepted principles 
of evidence. 


Section 53 was recast in the year 1929 and it reads as follows :— 


***58 Fraudulent transfer.—(1) Every transfer of immovable property made 
with intent to defeat or delay the creditors of the transferor shall be voidable at the 
option of the creditor so defeated or delayed. 

Nothing ın this sub-section shall impair the rights of a transferee in good faith 
and for consideration. 


Nothing in this sub-section shall affect any law for the time being in force 
relating to insolvency. 


A suit instituted by a creditor (which term includes a decree-holder whether 
he has or has not applied for execution of his decree) to avoid a transfer on the 
ground that it has been made with intent to defeat or delay the creditors of the 
transferor, shall be instituted on behalf of, or for the benefit of all the creditors. 


3 





* Substituted for the original section by section 15, Act XX of 1929, 
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(2) Every transfer of immovable property made without consideration with 
intent to defraud a subsequent transferee shall be voidable at the option of such 
transferee. 


For the purposes of this sub-section no transfer made without consideration 
shall be deemed to have been made with 1ntent to defraud by reason only that a 
subsequent transfer for consideration was made." 


A transfer would be considered as fraudulent if the creditor goes 
beyond what 1s necessary for protecting his interests and thereby becomes a party 
to the fraudulent design of the debtor. The mere existence of a valuable considera- 
tion 1s not fer se sufficient to protect the interests of the transferee. What is 
required ıs that the transferees should act in good faith i.e., to say they should not 
become a party to the fraudulent design of the transferor. 


The Indian Law expressly and in unequivocable language recognise the 
rights of a debtor to prefer one creditor over another. A mere preference of 
one creditor over another cannot be an instance of fraud on the part of the debtor. 
It 15 open to the debtor to pay any creditor he likes and the transfer made by such 
preference will not be questionable. This proposition of law can be amply illus- 
trated by the decision of the Privy Council in the case of Musahar Sahu v. Hakim 
Lal!. The facts of this case are very interesting. A creditor brought a suit against 
his debtor and prayed for attachment of the property before judgment. The debtor 
filed an affidavit ın the Court to the effect that he had absolutely no intention what- 
soever to alienate the property. In view of such an affidavit filed by the debtor 
the Court dismissed the application of the creditor for attachment of the property. 
Subsequently, the debtor sold away the property to another creditor in discharge 
of a genume debt. The creditor challenged this alienation on the ground that it 
was void being contrary to the declaration made by the debtor 1n the Court. The 
Court, however, observed that the transfer 1s perfectly valid and not liable to be 
questioned as there ıs a statutory right in the debtor to prefer one creditor over 
another. From the views expressed by the Court the following points emerge :— 


(1) A mere preference of one creditor over another cannot be considered as 
an instance of either defeating or delaying the creditors. 


(un) In order that a transfer be challenged, it should be such a transaction 
which müst remove the property from the creditors to the benefit of the debtor. 
In other words, the debtor should retain for himself a benefit under the transfer. 


(ur) The debtor may pay one creditor without paying the others. Such a 
transfer will be perfectly valid, if 1t is made for adequate consideration in discharge 
of or 1n satisfaction of genuine debts. 


4. Section 53 provides that it will not affect any law for the time being in 
force relating to insolvency. In other words, the remedies available to the creditors 
under the provisions of the Insolvency Act have been statutorily protected and safe- 
guarded by the Transfer of Property Act. Therefore, in cases where a debtor trans- 
fers his entire property 1n discharge of a particular debt to a particular creditor and 
leaves other creditors unpaid such creditors must resort to the provisions of the 
Insolvency Act to enforce their rights against the debtor. The insolvency legisla- 
tion provides as follows :— 


(1) A petition must be filed by the creditors within three months from the 
date of transfer, seeking a direction from the Court that the debtor be declared 
insolvent. 


(ii The creditors must file a petition in the Court to declare the transfer 
made by the debtor as void on grounds of fraudulent preference after the debtor 
has been adjudicated or declared as an insolvent by the Court. 'This petition 
should be filed within a period of one month from the date of declaration of the 
debtor as insolvent by the Court. 
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After the transaction 1s set aside on grounds of fraudulent preference, the other 
creditors can enforce their rights against the property so transfered by the debtor. 


In order that the rights of a transferee should be protected it is necessary that 
he should pay the full consideration. The payment of a part of the consideration 
will not by itself protect the interests of the transferee, masmuch as, a transaction: 
which 1s intended to defeat or delay the creditors cannot be considered 1n part 
good and in part bad. Further, the provisions of section 53 will be inapplicable 
to the case of benam1 or nominal transfers because a benamuitransferis no transfer 
in the eye of the law as much asin such transfers the title remains in the trans- 
feror even after the transfer 


. In order to maintain a suit to set aside a fraudulent transfer it should be 
instituted by a creditor on behalf of and for the benefit of all the creditors. The 
underlying principle appears to be that the transferee should not be exposed to 
multiplicity of proceedings which may be likely to be instituted by all the creditors. 


Another interesting pomt worth remembering would be the rights of a 
transferee to recover what he paid to the transferor 1n purchasing the property 
while participating in the fraudulent design of the transferor, before the fraudulent 
purpose 1s carried out. The answer to such a question can be to the effect that 
if the contemplated fraud 1s not carried out, he may be entitled to recover but not 
so, after ıt was carried out. Such a thing would obviously be governed by the prin- 
ciple “in pari deleto potor est condino possidentis” (where both the parties 
are equally guilty, the conditions of the defendant 1s better). 


A clear study of section 53 under the amended Act of 1929 shows a remarkable 
improvement over the old section 53. : The improvement proceeds on the following 
lines :— i 


1. A transfcree is protected from the multiplicity of suits at the instance of 
various creditors. 


-- 2. A mere voluntary transfer or a transfer based on inadequate consideration 
cannot be a ground to treat the transfer as fraudulent. In other words, fraudulent 
intention on the part of the transferor must be independently established by evı- 
dence. 


3. The protection to prior purchasers and co-owners 1s abolished remedying 
thereby the confusion which prevailed 1n the application of the old section 53. 


. 4. Thecardinal principle thata mere preference of one creditor over another 
cannot be treated as a fraudulent intent 1s fully affirmed 


5. The provisions of Insolvency Act are in no way affected by the operation 
ofsection 53. Creditors who are deprived of their rights under section 53 can never- 
theless resort to the provisions of the Insolvency Act to enforce their clams against 
the debtor. 


- therefore, subscribe to the view that the present provisions of section 53 affords 
sufficient and adequate protection in the matter of safeguarding the rights of the 
creditors from the fraudulent transfers that may be made by the debtor with a view 
to defeat or delay the creditors. There 1s also sufficient safeguards in protecting the 
interests of bona fide transferees for consideration who acquire their interests with- 
out participating in the fraudulent design of the transferor. Further the confficting 
rights and interests of the bona fide transferees and the creditors have been harmoni- 
ously reconciled. ' 
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SPECIAL TRIBUNALS FOR CLAIMS TO RYOTWARE PATTAS UNDER 
ACT XXVI OF 1963 (MADRAS) AND IIS JURISDICTION 


By 


SRI A. S. Kuppuswamt, Advocate, Tuunelvelt-1. 


The Madras Inam Estates (Abolition and Conversion into Ryotwari) Act 
XXVI of 1963 has created a hierarchy of Special Tribunals, to decide claims for 
ryotwari pattas under the Act. Two questions arise ın relation to ıt. (1) What 
exactly 1s the nature of its special jurisdiction with reference to the vital issue of 
title to the lands ? (2) How far does this special jurisdiction bar the general jurisdic- 
tion of the civil Courts under section 9, Civil Procedure Code, to decide the 
above issue of title ? 


The hierarchy of Special Tribunals comprises three functionaries. The original 
trial Judge 1s the Settlement Officer, who functions under section 12 (1) of the Act. 
Two Appeals are provided from his decision. The first Appellate ‘Authority 1s a 
single Judicial Officer not below the rank of a Subordinate Judge, constituted by the 
State Government. This authority 1s termed a “Tribunal” 1n the Act. This Tribunal 
functions under section 12 (2) of the Act A Second Appeal hes to a Special 
Appellate Tribunal consisting of two Judges of the High Court nominated from 
time to time by the Chief Justice 1n that behalf. This second appellate authority 
functions under section 46 of the Act. 


What is the jurisdiction conferred on this hierarchy of Special Tribunals ? 
Section 12 (1) describes the jurisdiction of the Settlement Officer, in the following 
terms : 


“ The Settlement Officer shall examine the claims of any person for a ryot- 
wari patta under section 9, or section 10, or section 11, as the case may be, and decide 
in respect of which lands, the claim should be allowed.” 


An examination of the three sections 9, 10 and 111s necessary, at the outset, for 
a proper understanding of the specific issues which are to be decided by the Settle- 
ment Officer. Section 9 enacts that the Jandholder shall with effect on and from 
the notified date, be entitled to a ryotwari patta in respect of the lands specified 
in that section. Section 10 enacts 1n similar terms that every ryot shall be entitled 
to a ryotwari patta for the lands described 1n that section with effect from the noti- 
fied date. Section 11 enacts that where no person 1s entitled to a ryotwari patta 
under section 9 or 10, the land vests in the Government, and that the cultivators of 
the lands shall be entitled to ryotwari pattas for the concerned lands im. the order of 
preference as stated in the section, with effect from the date of the Grant. The 
notified date is the date on which the Act comes into force 1n the estate as notified 
in section 1 (4) of the Act by the Government. If a ryotwari patta is clammed 
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under any one of the/sections 9, 10 or 11, the Settlement Officer has to decide in 
respect of which lands the claim fo1 ryotwai: patta should be allowed. What ıs the 
specific legal right that 1s conferred by the Settlement Officer's decision of title to a 
ryotwari patta granted to a claimant under sections 9, l0 or 11? This ıs the crux 
of the issue before the Settlement Officer in reference to the vital question of title 
to the land E 

This vital issue of title to the land for which a ryotwari patta 1s granted under 
sections 9 to 12 of the Act has to be considered in the light of the object as well as 
the scheme of the Act The object of the Act as stated in the Long Title 1s to 
provide for the acquisition of the rights of landholders in Inam Estates and the 
introduction of Ryotwari Settlement in such estates The scheme of the Act in 
reference to the grant of ryotwari patta appears from sections 3, 9 to 12, 71 and 46. 
Section 3 enacts (1) that the entire Inam Estate shall stand transferred to the Govern- 
ment free of encumbrances with effect on and from the notified date and save as 
otherwise expressly provided in the Act, and (2) that the landholder and every other 
person concerned shall be entitled only to such rights as are recognised. or conferred 
on them by or under the Act. Section 9 enacts that the landholder shall be entitled 
to a ryotwari patta for the lands which 1mmediately before the notified date belonged. 
to him as privateland Section 10 enacts in the main, that a ryot shall be entitled to 
a ryotwari patta for the ryotilands 1n his holding, immediately before the notified date. 
Section 11 enacts that if no person is entitled to a ryotwari patta under sections 9 or 10 
and the land vests 1n the Government and that the cultivators of the lands are to be 
granted ryotwar: patta ın the order of preference stated in the section as from the 
date of the Grant. Section 71 enacts that the Settlement Officer's Order in respect 
of matters to be decided for the purposes of the Act 1s final subject to two appeals as 
mentioned above and that it shall not be liable to be questioned in the civil Court 
Section 46 enacts that the Appellate decisions are binding on all persons. This, 
broadly speaking, 1s the scheme of the Act. 


What 1s the legal right, title and interest of the landholde: 1n the lands which 
are described 1n section 9, and for which he gets a ryotwari patta according to the 
decision of the Settlement Officer under section 12 (1), subject to the appeals fiom 
the same ? The lands covered by section 9 are the landholder’s private lands undey 
the Inam tenure Whats the object of the Act in respect of these lands ? There 1s 
no question of the acquisition of the landholder's rights 1n these lands for the purpose 
of the Inam Abolition, as the ryots 1n the estate have, ex hypothesi, no manner of 
right 1n the private lands oftbelandholder The only statutory process in respect of 
these lands 1s the issue of ryotwari patta to the landholder The landholder's pre- 
existing title under the Inam tenure is thus recognised by the Act On this view, it 1s 
clear that the landholder 1n whose favour the Settlement Officer gives a decision for 
ryotwari patta under section 12 (1) 1s 1ecognised as the lawful owner of the lands 
with full title to the same Section 9 has, no doubt, imposed a condition of 3 years’ 
farm-cultivation during 1948-60 for the grant ofthe patta There are also some other 
conditions But they do not affect the fundamental character of the lands as the 
landholder’s private lands. 


The language of section 11 coiroborates the above view. The section runs 
thus :* 
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** Where no person 1s entitled to a ryotwari patta 1n 1espect of a land ın an 
Inam estate under section 9 or 10, and the land vests 1n the Government, the persons 
specified in the section shall be entitled to a ryotwari patta”. 


This indicates that if a person ıs entitled to a ryotwari patta in respect of a 
land under section 9 or 10, that land vests in the concerned pattadar. 


But if there are rival claims to the landholder's interest in the lands under 
section 9, those rival claims are beyond the scope of the Settlement Officer’s decision. 
This 1s clear from the definition of the word *' landholder" in that Act Section 2 
(8) contains the definition 1n reference to an existing inam estate The word “ Jand- 
holder has the same meaning as 1n section 3 (5) of the Estates Land Act Section 3 
(5) Estates Land Act enacts that a landholder 1s a person whom the Collector re- 
cognises or nominates as a landholder for the purposes of the Act, subject to any 
decree or order of a competent civil Couit, in the event of a dispute. In respect 
ofa new Inam estate, Explanation II of section 2 (8) (u) of the Act XXVI of 1963 
contains a similar provision Neither the Act XXVI of 1963 nor the Rules contain 
any provision for the decision of the rival claims to the landholder’s interest. There 
ıs no provision for any pleading 1n respect of these rival claims or for any regular 
trial of the same as unde: the Civil Procedure Code. 


Thus, the landholder as defined in the Act gets full title to the lands fo. which 
he gets a patta under sections 9 and 12 (1) This title 1s conclusive, as against the 
ryots as well as the Government But it will be subject to the decision of the Civil 
Court on the rival claims of other persons to the landholder’s interest. 


Let us take the case of a ryot who gets a ryotwari patta for the lands desciibed 
in Section 10 These lands are described as the petitioning ryot's lands which were 
finally held to be ryoti lands under section 3-A of the Act XXX of 1947, or ryoti 
lands which were properly included o1 ought to have been included ın the ryot's hold- 
ing immediately before the notified date This shows that under the Inam tenure 
the conceined lands were the property of the ryots as against he Inamdar It is 
not the object of the Act to disturb the title of the 1yots. Further a reading of sec- 
tion 11 as described above indicates that the ryot's patta lands under section 10 are 
vested ın the ryot It 1s thus clear that a ryot's who 1s entitled to a ryotwari patta 
under section 10 gets, prima facie, full title to his patta lands. 


But this statement of the ryot’s title has to be taken 1n the light of the definition 
of the word * ryot' 1n the Act A ryot 1s defined in section 2 (15) of the Act. In 
reference to an existing inam estate, the word ‘ryot’ has the same meaning as in 
section 3 (15) of the Estates Land Act A person who holds a land is a ryot under 
section 3 (15) of the Estates Land Act The Estates Land Act, however, provides in 
section 145 (6) (c) for a right of suit in the civil Court ın the event of a dispute as to 
the truth or validity of a transfer of a ryot’sholding or its devolution by operation of 
law There may also be rival disputants of title to the ryot’s interest 1n the holding 
They may take a variety of forms as illustrated by a number of decisions under the 
Estates Land Act and the Estates Abolition Act XXVI of 1948 such as (a) Swami- 
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natha Odayar v. Asan Muhammad Rawther* (b) K. S. Soosai Udayar v S. Andiyappan 
Ambalam? (c) Adakalathammal v. Chinnayyan Panipundar? (d) Krishnaswami Thevar 
v Perumal Konar*, (e) A.R Sanjeem Naicker v P M. Shanmuga Udayar? In reference 
to a new 1nam estate also the position is practically simular. There is no provision 
a new 1nam estate also the position 1s practically similar. There 1s no provision 
in the Act XXVI of 1963 or the Rules for the decision of rival claims to the ryot’s 
interest. There 1s no provision for the requisite pleadings or for a regular trial of 
the same It follows from the above, that the decision of the Settlement Officer 
under sections 10 and 12 (1) ın favour of a ryot for a ryotwari patta for the lands 
described in section 10 is subject to the right of a Cıvıl suit by his rival claimants for 
the ryot’s interest. 


Let us take the case of a claimant under section 11. Section 11 makes it clear 
that the land 1s vested 1n the Government and that the Act creates new rights 1n three 
classes of cultivators enumerated 1n the section. They are grantees from the Govern- 
ment. They get the full title of the grantor-Government The Settlement Officer 
has jurisdiction to decide this new statutory right as between the different claimants. 
This new right is a legislative boon conferred by the Act XXVI of 1963 on the culti- 
vator. 


Thus, the following 1s the scheme of the Act in reference to the three categories 
of agricultural land ın the Inam estate, viz., (1) the landholder's piivate lands under 
the Inam tenure, (2) the occupancy ryot’s occupied ryoti land, (3) unoccupied ryoti 
lands, which are vested 1n the Government unconditionally under section 3 of the 
Act XXVI of 1963. 


I. The landholder’s pre-existing title to the private lands under Inam tenure as 
immediately before the notified date, as described in section 9 1s recognised by the 
Act subject to the decision of the civil Court, in. regard to internal disputes arising 
out of rival claims to the landholder's interest A three-tier hierarchy of Tribunals, 
viz., the Settlement Officer, and the two Appellate Tribunals decide the issue of title 
to the lands under the statutory garb of title to ryotwari patta The decision 1s final 
and binding on the civil Courts The Appellate Judgments are also in the nature 
of judgments in rem Thus, the Settlement Officer's decision under section 12 (1) 
subject to the Appeals under the Act 1s conclusive evidence of landholder’s title to 
the land subject to the decision of the civil Court on rival claims to the landholder’s 
interest. 


IL The occupancy ryot’s pre-existing title to his holding under the Inam tenure 
as immediately before the notified date as described 1n section 10 1s recognised by the 
Act subject to the decisions of the civil Courts, in reference to internal disputes aris- 
ing out of rival claims to the ryot’s interest in the holdmg The Settlement Officer 
and the two Appellate Tribunals decide the issue of title to the land under the garb 
of title to ryotwari patta. The decision 1s final and binding on the civil Court. 





1. (1947) 1 MLJ 83 IL.R. 1947 Mad. 505. 

2 (1959) 1 ML J 195 

3. (1959) 1 M.LJ 314, 

4p (196) 1MLJ 168 

5. (1965) 2 M L.J. 204, LL.R. (1966) 1 Mad. 109. 


IT] THE MADRAS LAW JOURNAL. 23 


The appellate judgments are also judgments im rem. The Settlement Officer's deci- 
sion subject to appeals under the Act 1s conclusive as to the ryot’s title as against 
the landholder as well as the Government. But it 1s subject to the decision of the 
cıvıl Court 1n reference to rival claims of the ryot’s interest 1n the holding. 

III The Act confers a legislative boon on three classes of cultivators of the 
unoccupied ryoti land in the estate as described 1n section 11. This 1s a new statutory 
right The Settlement Officer and the two Appellate Tribunals decide the issue of 
title of the respective grantees under the garb of title to ryotwari patta. The decision 
is final and binding on the civil Courts. The Appellate judgments are also judg- 
ments ın rem 


IV The remaining unoccupied agricultural lands vest in the Government. 
Jurisdiction of the civil Court. 


What 1s the extent of jurisdiction of the civil Court after the creation of the 
above hierarchy of Special Tribunals. The relevant Rule of Law 1s as follows ; 

I “tis now well recognised that where a right or liability 1s created by a 
Statute which gives a special 1emedy for enforcing it, the remedy provided by the 
Statute only must be availed of Ponnuswami v Returning Officer, Namakkal}.” 


II. When there 1s a liability existing at common law and that liability 1s en- 
forced by a Statute which gives a special and peculiar form of remedy, different 
from the remedy which existed a common law, then, unless the Statute contains words, 
which expressly or by necessary implication exclude the common law remedy the 
party suing has his election, to pursue either that or “ the statutory remedy "' 
—Wiles,J in Wolwerhampton New Water Works Company v. Hawkesford?. 
Applying this Rule of Law to the statutory rights described in sections 9, 10 
and 11, of the Act, the position 1s as follows : 


(a) Section 9.—The landholder’s right described ın the section 1s a night 
created by the Act XXVI of 1963. The Act provides m sections 12 and 46 a hierarchy 
of Special Tribunals to decide ın respect of which lands the claim of a landholder for 
a ryotwari patta under section 9 shall be allowed Section 71 enacts that the deci- 
sion of the Tribunal shall not be liable to be questioned ın a Court of Law. The right 
to ryotwari patta under this section 1s only another name or grab for title to the land. 
The hierarchy of Special Tribunals has thus exclusive jurisdiction to decide this 
issue of title to the lands. But the right which 1s thus decided 1s subject to the de- 
cision of the civil Court 1n reference to internal disputes as between rival clarmants 
to the landholder’s interest. 


(b) Section 10 —The ryot’s right described ın section 10 ıs a common law 
right modified by the Statute. The Act provides a remedy for this right through the 





1, (1952)1 MLJ 775 at:796 (SC) (1952) SCJ. 100. 
2. (1859)6G.B (NS ) 336 (356). 
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decision of the above Tribunal The Tribunal decides the issue of the ryot's title 
to his holding under the garb of title to ryotwari patta. The jurisdiction of the 
Tribunal 1s an exclusive one under section 71. But this 1s subject to the jurisdiction 
of the civil Court 1n. respect of internal disputes arising out of rival claims of title 
to the ryot's occupancy right 1n the holding. 


(c) Section 11.—The cultivator’s legislative boon described ın the section is a 
statutory right newly created by the Act The Act also provides a remedy for this 
new right through the above hierarchy of Special Tribunals. The jurisdiction of 
the Tribunal 1s exclusive. 


The Act 1s an important pieceof Land Reform legislation The question of title 
to the land under the new ryotwari tenure created by the Actis acrucialissue. The 
common law, both subjective and adjective, should be crystal clear. Unfortunately, 
itis not so. The legislative draftsman has left some loopholes 1n the relevant law. 
They are bound to promote litigation Such litigation will be seriously prejudicial 
to the Nation’s Food Industry. An Amending Bill to rectify the defect 1s, there- 
foie, necessary The requisite public opinion has to be created for the purpose. 
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SIXTEEN YEARS OF EXPERIENCE WITH THE LAW OF PREVENTIVE 
DETENTION IN INDIA—A RETROSPECT. 


By 
V. MAYA KRISHNAN, B.A, B L., Advocate, Madras. 


Juiroduction 


The law of preventive detention m India 1s curiously enunciated m the Chapter 
on “ Fundamental Rights ", Constitution of India, 1950 By its very nature, pre- 
ventive detention 1s directed at the prevention of the commission of an offence or 
the achievement of a certam end by the detained. person, the basis being "reasonable 
probability", not criminal conviction, which can only be justified by legal evidence" 1, 
Article 21 of the Constitution lays down that a person shall not be deprived of his life 
or personal liberty, except according to the procedure established bylaw This article 
18 a guarantee against the deprivation of life or personal liberty of a person by the 
Executive and not by the Legislature The Executive should always justify its action 
on the basis of procedure established by law Even the Legislature has to conform 
to the limitations provided in Article 22 when ıt chooses to make law as to depiivation 
of life or personal liberty of a person ‘To the extent the procedure 1s prescribed by 
Article 22 the same 1s to be observed, otherwise Article 21 will apply? 


I Legislative approach to the personal liberty of an udividual 


By virtue of the legislative power conferred on the Parliament under Entry No 9, 
List 1 and Entry No 3 of List HI, Sch VII, Preventive Detention Act was passed 
on 25th February, 1950 This was to run for one year But the life of the Act has 
been extended from time to time and 1t looks as 1f the Act has become a permanent 
part of the legal aisenal of the Indian Government for contiolling incrpent threats 
to law and order ‘‘ India’s political leaders have gradually come to the realization 
that for them emergency 1s a way of life "3 

The object of the Preventive Detention Act, 1950 spelt out in section 3 (1) (a) 
1s to prevent any peison from:— “acting 1n any manner prejudicial to 

(1) the defence of India, the relations of India with foreign powers, or with 

the security of India, or , 


(2) the security of the State or the maintenance of public order, or 
(3) the maintenance of supplies and services to the community ” 


These terms and phrases are not only wide im scope, but also vague 1n their 
content They have been left undefined ın the Act. It has been the task of the 
judiciary to expound their content as and when they decide the legality of the 
detentions arisingunderthe Act The scheme of the Act which has been enacted 
within the bounds ofthe limitations contained 1n clauses (4) to (6) of Article 22 of 
the Constitution 1s as follows '— 


The Central or the State Governments or the Subordinate authority * of a State 
could detain any person, provided that 1t “‘ 1s satisfied’’ that the person to be detained 
18 likely to engage himself ın a manner—“‘ prejudicial’’ to the interests contemplated. 
He should be informed of the grounds of his detention within five days from the date 


/ 





1 Lord Macmillan in Liversidge v Anderson, LR (1942) AC 206 
2 Gopalany State of Madras, (1950) S CR. 88 (1950)2MLJ 42 (1950 SCJ 174 AIR 
1950 8 G 27 

3 David H Bayley “The Indian Experience with Preventive Detention” Pacific Affairs, 
Vol 35, No 2, Summer 1962 P 99 (114) 

4 District Magistrates, Additional District Magistrates specially empowered 1n this behalf 
by the State Government, the Comnussioner of Police for Bombay, Madras, Calcutta or Hyderabad 
and the Collector of Hyderabad State could exercise such powers with respect to items (11) and (111) 
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of detention. When the detention order is issued by the State Government, the 
Central Government must be notified of ıt, as soon as may be" The detention 
order made by the subordinate authority of a State will remain im force only for a 
period of twelve days In o1der to continue the order of detention beyond the period 
of twelve days, there should bean approval by the State Government within 
the said period If the State chose to approve the said order of detention, then it 
has to place the matter before an Advisory Board within 30 days from the date of 
detention Advisory Boaids constituted by the Cential as well as the State Govern- 
ment must consist of three members who are, or have been, or are qualified to be 
appointed as Judges of a High Court. The Chairman of the Advisory Board must 
either be or have been a High Court Judge The Board ıs empowered to collect 
any information relevant to determining the necessity for an order, subject to the 
restriction that 1nformation may be withheld which the Government considers not 
in the public interest to disclose. The detamed person has not been given the right 
to be assisted by a legal practitioner. He can, however, make personal representa- 
tions to the Board After considermg the materials placed before it and the 
representations made to 1t by the detenue, the Boaid has to submutits reports to the 
appropriate Government within ten weeks from the date of detention Upto this 
point, the order of detention which has been approved by the Government will con- 
tinue in force The periods dung which the ordei of detention will continue by 
virtue of the earlier section would all come to an end after the Advisory Board sent its 
report to the Government The Government has then to decide finally, if the report 
states that there 1s sufficient cause for detention, whethe: 1t would continue the deten- 
tion or release the person Ifthe Government wants to continue the detention then it 
has to confirm the detention order and 1n that case, the Government can keep the 
person in detention foi a maximum period of one year from the date of detention. 
When the Board has reported that there 1s 1n 1ts opinion, no sufficient cause fo1 the 
detention of the peison concerned, the appropriate Government should revoke the 
detention order and cause the person to be 1eleased forthwith.” From the tact 
that the interests contemplated in section 3 (1) (a) of the Act has been left undefined 
and also from the fact that the subordinate authority has been empowered to make an 
order of detention of any peison, one will naturally draw the conclusion that the 
legislature 1s over zealous of protecting objects contemplated m the Act at the 
expense of the personal liberty of the individual even during the times of normaley. 


H Judicial Appioach to the Personal Liberty of the Individual 


The fist test case on personal liberty and preventive detention came up for 
consideration befor: the Supreme Court in A. K Gopalan v. State of Madras? The 
petitioner a promment Communist leader, relied stiongly upon Article 21 n support 
of hus contention that the Preventive Detention Act was ultra vues the powers of the 
Parliament as 1t abridged the right given by Article 21 to every person.? It was con- 
tended that the expression “ procedure established by law" meant the same thing as 
due process as interpreted by the American Supreme Court and the woid * Law’ 
meant ‘jus’ 1 e , law in the abstract sense of the principles of natural justice and 
not ‘lex’ the enacted law Rejecting all these contentions, the Court said 


“ The omission of the word ‘due’, the lumtation imposed by the word * proce- 
dure ' and the insertion of the word * established ’ thus bring out more clearly the idea 
of legislative prescription by the expression in Article 21 By adopting the phrase 
* procedure established by-law ' the Constitution gave the legislature the final word to 
determme the law. ..... .. .. ."1 


The Court further said that Article 197 of the Constitution read as a whole has no 
application to a legislation having preventive or punitive detention as its duect object 





ee 


1 (1950)2MLJ 42 . (1950) SCJ, 174. (1950)SCR 88 ALR 1950SC. 27 


2 By virtue of clauses (2) to (6), the Court could decide the reasonableness of t 
by the legislature restricting the exercise of the rights conferred by clause (1) eS en ade 
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The Court also interpieted the term ‘law’ im Article 21 as meaning only statute law 
The above term also used rn Article 31 (1)! in similar setting was mterpieted to bear 
the same meamng Subsequently m the Kochunnis case? the Supreme Court modi- 
fied 1ts view and held that the word ‘law’ in clause (1) of Article 31 meant not just any 
statutoiy law but a vahd law which should not violate other provisions of the Funda- 
mental Rights Chapter In Hamdard Dawakhana v Union of India, the constitu- 
tionality of section 8* of the Act was challenged on the ground that it violated 
the petitioner’s right. under Aiticles 21 and 315 Upholding the contention, the 
Court said that the first portion of the rmpugned section which lacked the necessary 
safeguards, was an unreasonable restriction on the fundamental rights of the peti- 
tioners It 15 probable that the Court relied cn the principles of natural justice in 
order to test the reasonableness of the impugned section It1s true that thus decisien 
of the Supreme Court did not duectly deal with preventive detention — Yet itinvolved 
interpretation of Article 21 and the implications of this decision has greate: and 
immediate, significance on the meaning given to the term ‘law’ occurringin Article 21 
of the Constitution by the Supreme Court in Gopalan’s case? Itis unfoitunate 
that the Supreme Court has not taken cue from this decision in determining the 
content of personal liberty guaranteed 1n Article 21 whenever the matter subsequently 
arose for consideration It1s submitted here that the term ‘law’ in Article 21 has 
to be interpreted as the principles of natural justice and not as the statute law. 


Be it as 1t may, the Supreme Court in Gopalan’s case* held that Article 21 has to 
be read as supplemented by Article 22 and reading ıt that way,it 1s saidthe pioper 
mode of constructio n will be that to the extent the procedure 1s prescribed by Article 
22, the same 1s to be observed, otherwise Article 21 will apply The Court struck 
down section 14 of the Act as ultra vires Article 22 (5)? of the Constitution 
This section prevented the detenue from disclosing the grounds of his detention even 
to the Court Not only that even the Court was prevented from calling upon any 
public officer to disclose the substance of the grounds of detention The “ satisfac- 
tion ” clause of section 3 was interpreted to mean the subjective satisfaction of the 
detaining authority and ıt was held that the reasonableness of the satisfaction cannot 
be enquired into by the Court The Supreme Court ın this case purported to follow 
the majority decision in Liversidge v Artdei son?, but 1t can be said to have done only 
to the extent that its decision involved the interpretation of a written statute The 
Court may be said to have differed from the English rule to the extent that it applied 
the emergency rule of the preventive detention to a non-emergency case 1n India? 





1 Article 31 (1) “ No person shall be deprived of his property save by authority of law " 
2 AIR 1960SC 1080 


3 (1960S8CJ 611 (1960)2SCR 671 (196001 MLJ (SC)! (1960) 1 An WR (SC) © 
1 (19600MLJ (Crl) 358 AIR 19608 C 554 


4. S 8 Any person authorized by the State Government ın this behalf may, at any time, 
seize and detain any document, article or thing which such person has reason to believe 
contains any advertisement which contravenes any of the provisions of this Act and the Court 
trying such contravention may direct that such document (including all copies thereof) article or 
thing shall be forfeited to the Court 


5 It was contended that there was no limitation placed, no rules and regulations made for 
and no safeguard provided in regard to the powers of a person authorised 1n that behalf by the 
Government to seizeand detain any document, article or anything which 1n the opinion of such 
authority contains such advertisement contravening any of the provisions of the Act 

6 (1950)SCR 88 (1950)2MLJ 42 (1950)SCJ 174 ATR. 1950 SC. 27. 


7 ‘Article 22 (5) when any person 1s detained ın pursuance of an order made under any 
law providing for preventive detention, the authority making the order shall, as soon as may be, com- 
municate to such person the grounds on which the order has been made and shall afford him the 
earliest opportunity of making a representation against the order ” 

8 LR (1942) AC 206 

9 See Prof Alexandrowiz, Constitutional Developments in India, Oxford University Press, 

ps 28 
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P 
IH The Subordinate authority and Ins duties 


Before the Government can pass an order of preventive detention, 1t must be 
satisfied with respect to any person that with a view to prevent him from acting n any 
manner prejudicial to (1) the defence of India, the relations of India with foreign 
powers, or the security of India, or (11) the security of the State or the maintenance 
of public order, or (111) the maintenance of supplies and services essential to the com- 
munity, ıt ıs necessary to detain him. It should be noted here that while 1n the worst 
days of war when England was fighting with her back to the wall, the emergency 
legislation 1n the United Kingdom enabled the Home Secretary to detain persons 
without trial after applying his. mind to each case and being satisfied that the person 
whom he intended to detain was guilty of a prejudicial act, the Indian law has 
delegated to the subordinate officers of the State to exercise such a power! and that 
too during normaltmmes — Yet, the legislature 1n 1ts wisdom has provided for certam 
safeguards by requiring the subordinate authority to 1mmediately report to the State 
Government, the grounds and the particulars on which the order was passed It 
has been held that non-service of detention order simultaneously with the arrest 
does not necessarily render the arrest illegal?. When the detenue ıs not given the 
copy of the order of detention, detention becomes 1llegal?. An order would not 
bea good orderif made by some officer not contemplated under section 2^ An 
order made by a Deputy Commissioner as such and not as a Distiict Magistrate 1s 
without jurisdiction, even 1f the order states that 1t was being made under section 3 
(D (2) (1) of the Act, and the doctrine of presumption of regularity cannot be invoked 
for presuming that the Deputy Commissioner acted in his capacity as a District 
Magistrate 5 


IV Definition of the interests contemplated in the Act. 


In the absence of any definition of the interests referred to 1n section 3 (1) (a), 
the Court has the power to decide what those 1nterests meant — It has been held that 
carrying on propaganda against the Government of India and the Government of the 
State in such a manner as to bring these two Governments into hatred and contempt 
would involve the security of India? Sending for publicaton 1n a foreign news- 
paper despatches of news and views relating to the State containing false, incomplete 
one-sided and misleading 1nformation'about the policy of the Government of India 
ın relation to any State and about the conditions in India in general and keeping touch 
with several persons who are hostile to the cause of India would all cumulatively 
affect the relations of India with foreign powers and also the maintenance of public 
order € Possessing officialsecrets connected with the security of India and havinga 
bearmg on relations of India with foreign powers and maintaming unauthorised and 
clandestine communication with an agent of foreign power for the purpose of dis- 
closing the official secrets willalso preyudicially affect the. above interests? Getting 
financial help from a hostile power 1n order to carry on espionage-activities on behalf 
of that power, with the help of underground workers, collection of intelligence about 
the security arrangements on the border area and making available to the hostile 


— MM M M —— — MÀ À——— M —  À——Án]9 it 





1. Except the interest mentioned in item (1) 


2 Per Raghava Rao, J., Inre A K Gopalan, (1952) 2 ML J 690 + 54 Cr LJ 224 (Mad) 
at p 232 AIR 1953 Mad 41 


m po Drm v District Magistrate, (1951) 52 CrLJ 845 (Tra-Cochin) AIR 1951 
C. 


4 Dhanpatrary State of W B, (1954) 55 CIL J 1496 (Cal) AIR 1954 Cal 518 


5 When an order 1s made by the State Government, ıt 1s appropriate that an order of deten- 
tion should set out that the ‘“‘ Government of the State was satisfied " and that “ the Government 
directed the detention It 1s also proper that the order should have been executed under the orders 
of the Governor authenticated by the signature of the Secretary " State of Bombay v P J Nack, 
(1952 2 MLJ 338 (1952) SCJ 503 AIR 1952SQ 317. 


6 Jagan Nath Sathu v Union of India, (1960) SCJ 975 (1960) (ML J Cri) 671 AIR; 
1960 SC 625. 


7 Prakash Chandra v Union of India, (1965) 2 Cri LJ. 119 (Punjab) AIR. 1965 Puny 1270. 
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made! By their very nature the grounds are conclusions of facts and not a com- 
plete detailed recital of all the facts The conclusions diawn from the available facts 
will show in which of the three categories of the preyudicial acts the suspected acti- 
vity of the particular person ıs considered to fall These conclusions are * grounds’ 
and they must be supplied No part of such ground can be held back? nor can 
any more ‘ grounds’ be added thereto What must be supplied are the * grounds on 
which the order has been made’ and nothing less. The second right of being afforded 
the * earliest oppoitunity of making a representation against the order 1s not confined 
to only a physical opportunity by supplying paper and pen In order that a represen- 
tation can be made the person detained must first have knowledge of the grounds? 
on which the authorities conveyed that they were satisfied about the necessity of mak- 
ing the detention order. It is therefore clear that if the representation has to be intel- 
ligible to meet the charges contained in the grounds, the information conveyed to the 
detained peison must be sufficient to attam that object It thus appears 
clear that although both these rights are sepa1ate and are to be exercised at different 
times, they are still connected with each other Without getting mformation suff- 
cient to make a representation against the ordei of detentionitis not possible for the 
man to make the representation Indeed, the right will be only illusory but not a 
realightatall If the later communication contains facts leading to a conclusion 
which 1s outside the ground first supplied, the same cannot be looked into as support- 
ing the order of detention and therefore those grounds are ‘new’ grounds* The 
question whether the vagueness or indefinite nature of the statement furnished to the 
detained person 1s such as to give him the earliest opportunity to make a representa- 
tion to the authority is a matter within the jurisdiction of the Court’s enquiry and 
subject to the Court's decision.5 The conferment of the right to make a representa- 
tion necessarily carries with 1t the obligation on the pait of the detaining authority to 
furnish the grounds : e , materials on which the detention order was made? In 
our opinion, it 1s therefore clear that while there 1s a connection between the obliga- 
tion on the pait of the detaming authority to furnish grounds and the right given to 
the detained person to have an earliest opportunity to make the representation, 
the test to be applied 1n respect of the contents of the grounds for the two purposes 


— 





1 In Bal Keshav v Commissioner of Police, (1956) 57 CrlL J 875 (Bom), AIR 1956 Bom 490 
the important ground supplied to the detenue was that he made an inflammatory speech on 16th 
November, 1955 and that the effect of the speech was that serious trouble had broken out in Bombay 
on 21st November, 1965 But this important ground turned out to be a false ground, because on 
16th November, the detenue, an old man of 72, was latd up in his bed due to serious eye trouble 
He was so incapacitated that he would not possibly have attended the meeting This ground was 
not in existence when the order of detention was made Detention was held illegal 


2 (1959) 60 CrlL J 63 (Mysore) See foot-note 7 at page 30 


3 When the grounds supplied to the detenu are not 1n the language known to the detenue 
and particularly when no attempt has been made to explain to the detenue the content of the grounds 
a ihe language known to him, 1t cannot be said that he had the knowledge of the grounds furnished 

o him. 


4 A description of the content of the second communication as “supplementary grounds ” 
does not necessarily make them additional or new grounds — Tarapade Dev The State of West 
Bengal, (1951) SCJ 233 (1951)1MLJ 431. 


5 Tne Supreme Court has engaged (here ) in a strictly literal interpretation of Article 22 (5) 
1n order to get a grip on habeas corpus cases which 1t had lost by a literalinterpretation of Article 21 
The insistence on the sanctity of the representation and the defence of the detenus was in fact the 
only constitutional safeguard which enabled the judges to oppose detention orders with insufficient 
grounds and details” C H Alexandrowicz ‘ Constitutional Developments in India’ (Oxford 
University Press) 1957, p 33 


6 On the other hand, the obligation and the necessity fo. the second communication would 
arise only 1f the detenue, feeling the grounds to be vague, asks for more particulars — Lawrence 
Joachim Joseph D’ Souza v. The State of Bombay, (1956) S C R 382 at p. 392 (1956) S.C J 559, 
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1s quite different} As already pointed out for the first, the test 1s whether 1t 1s 
sufficient to satisfy the authority?, For the second, the test 1s, whether it 1s suffi- 
cient to enable the detained person to make the representation at the earliest oppor- 
tunity The contention that the grounds are vague requires some clarifi- 
cation. If the ground which 1s supplied 1s incapable of being understood or defined 
with sufficient certainty, it can be called vague. The only argument which could be 
urged 1s that the language used in specifying the ground 1s so geneialthat ıt does 
not permit the detained person to legitimately meet the charge against him because 
the only answer he can make 1s to say that he did notact. In certain cases that 
argument may support the contention that having regard to the generallanguage 
usedinthe ground he has not been given the earliest opportunity to make a 
representation against the order of detention Jt cannot be disputed that repre- 
sentation mentioned in the second part of Article 22 (5) must be one which on 
being considered may gwe relief to the detained person ” 3. 


Whether a ground 1s vague or not would, however, depend on the circumstances 
of each case When the ground alleged was that the detenue attended the secret 
meetings of the Communist Party 1n order to give effect to the programme of preparing 
the people for violent revolutionery campaign, 1t cannot be said that the ground 1s 
capable of being understood with sufficient certainty The following grounds, viz. 
that the detenue tried to create public disorder amongst tenants by circulating and 
distributing objectionable literature issued by underground Communists,® that the 
detenue a member of the Communist party was likely to go underground in order to 
further the plans of the Communist party, viz ,commission of sabotage and violence, 9 
that the detenue was ‘‘ of a desperate character" whose political creed was Commu- 
nism’, that the local reputation of the detenue, a smuggler and profiteer was bad? and 
that the detenue, along with her associates had been collecting and was likely to 
collect arms and ammunitions illegally for illegal purposes and illegal activsties,® 
have all been held to be vague In Ram Krishna's case19, 1t was held that the constitu- 
tional requirement that the grounds must not be vague must be satisfied with respect 
to each of the grounds communicated to the person detained subject to the claim of 
privilege under clause (6) of Article 22 of the Constitution The ground which recited 
that the detenue had been organising the movement (Praja Parished Movement) by 
enrolling volunteers among the refugees 1n his capacity as President of the Refugee 
Association of Bara Hindus Rao was held to be vague andthe Supreme Court said 
that even though the other grounds were not vague the detention was not 1n accord- 


(to be continued ) 





1 The Supreme Court 1n Tarapada Dev Stateof W B,(1951)8CJ 233 (1951) SCR 
212 (1951)1MLJ 431 AIR 19518 C 174at p 177, refused to accept the contention that the 
quality and characteristic of the grounds should be the same for both tests 


2 “The sufficiency of the grounds, which gives rise to the satisfaction of the Provincial 
Government is not a matter for examination by the Court, (1951) SCJ 233 (1951) SCR 212 
(1951) 1 MLJ 431. AIR 1951 SC 174 at p 176 


3 Italics mine. " 
Ujagar Singh v State of Punjab, (1950-51) CC 154 p 156 
Ibid. 

Kulomont v The State, AIR 1950 Orissa 20 

Ananta v State, AIR 1951 Orissa 27. 

Ramanlal v Commissioner of Police, AIR 1952 Cal 26 


Sushila v Commissioner of Police, Greater Bomnay, (1951) 52 CriLJ 437 (Bom) AIR. 
1951 Bom 252° The grounds were held to be vague because, there was no mention of either time 
when or the place where or the purpose or activities for which the arms were collected 


10 Dr Rama Krishnan Bhardwaj v State of Delhi, (1953) SCJ 444 (1953)SCR 708 
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AIR 1953 SC 318. 
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ance with the procedure established by law, From the catena of cases? decided by 
the Courts, it 1s clear that vagueness of even one of the grounds can be the cause of 
invalidation of detention orders. Itıs, therefore, not permissible to a detammg autho- 
rity to issue an order of detention mechanically incorporating the words of section 
33 [tis the duty of the detaming authority to formulate the statement of grounds 
against the detention 1n a precise manner and the authority should avoid undue pro- 
lixity ın the drawing up of the ground so that unnecessary complications are avoided, 


In D'Souza's case*®, the Supreme Court held that the necessity ofa second com- 
munication would arise only if the detenue, feeling the grounds to be vague asks for 
particulars It further held that in the absence of any such request by the detenue 
the non-communication of the decision cannot be held to have hampered his constitu- 
tional right of representation and that an obligation to communicate cannot be 
implied ın these circumstances On the other hand in Atma Rams case?, the 
Supreme Court held that by virtue of clause (5) of Article 22, the detenue 1s entitled’ 
in addition to the right to have the ground of his detention communicated to him’ 
to a further right to have paiticulars as full and adequate as the circumstances permit; 
furnished to him to enable him to make a representation against the order of deten“ 
tion and that the sufficiency of particulars conveyed in the second communication 
1s a justiciable issue. Could these decisions of the Supreme Court be reconciled ? 
The answer is ın the affimative The explanation lies ın the fact that while in Atma 
Ram's case® the Court laid down the objective test for determining the justiciability 
of the particulars supplied to the detenue, in the former case the Court laid down how 
the objective test has to be applied to the facts of the case before it, despite the non- 
communication of particulars to the detenue. In D'Souza's case? the detenue was 
alleged to have indulged ın espionage activities having direct bearing on the security 
of India. The detenue was a practising lawyer who might have been aware of the 
nature and consequence of the activities he was engagingin The grounds supplied 
to him did not mechanically recite that he indulged ın activities prejudicial to one or 
other interests mentioned in section 3. The allegations contained 1n the grounds were 
definite and not vague As a lawyer, he ought to have foreseen that the particulars 


1 Following this case, ıt was held in Bakhtawar Simgh v State of Pepsu, (1953) 54’Cr LJ. 
1838 (Pepsu) AIR 1953 Pepsu 207 that all the grounds supplied to the detenue must be clear 
and specific and that even 1f one of them does not satisfy that condition, the right of representation 
guaranteed under Article 22 (5) was affected and consequently the order of detention became illegal. 
ais 2 (1) Prem Dutta v Supdt , Central Prison, (1954) 55 Cri LJ 685 (All) ALR. 1954 All 

(2) Durg Singh v State, (1953) 54 Cri LJ 1422 (Raj) AIR 1953 Raj 177 

(3) Jangir Singh v State of Pepsu, (1953) 54 Cri LJ 1710 (Pepsu) - AIR 1953 Pepsu 190. 
It was held in this case that where the ground of detention supplied to the detenue merely stated that 
the detenue was constantly engaged in doing something 1n a manner prejudicial to public peace, 
without telling him anything further, 1t fell short of the requirements of law and that the ground was 
vague 

(4) Prakash v State of M B ,(1953) 54 C1 LJ 9822(M B) AIR 1953M B. 153 

(5) Devt Singh v State of Rajasthan, (1953) 54 CH LJ. 34 (Raj) AIR. 1952 Raj 171. 

(6) Panna Ram v State, (1954) 55 Cri LJ 940 (Punjab) AIR 1954 Punj 133 The ground 
that all murderers and all * badmashes ' not only of Punjab but from Pepsu and Rajasthan meet 
at the places of detenue and that he and members of his party are ‘ schemers’ and do no cultivation 
themselves, 1s much too a ground and does not comply with the fundamental right of the detenue 
under clause (5) of Article 22 of the Constitution . 

(7) Wahid Ah v State of Bhopal, (1952) 53 Cri LJ 683 (Bhopal). AIR 1952 Bhopal 6 
Merely stating 1n the grounds for detention that the detenue was responsible for strikes amongst 
labourers without mentioning whether they were legal or illegal is not a ground of such precision 
or adequacy as to enable the detenue to make a representation against the order of detention ° 

(8) Jusab Alarkha v State, ATR 1951 Sau 13 A ground of detention stating that the 
detenue used to meet certain decoit whenever he came to the detenue's village 1s absolutely vague 
and indefinite 

3 Devi Singhy State of Rajasthan, (1953) 54 Cr1L J. 34 (Raj)at p 41 AIR 1952 Raj 
171 

4  Mool Singh v State, (1958) 59 Cri L J 962 (Raj) atp 965 AIR 1958 Raj 158 

5 (19569 SCJ 559 - (1956 SCR 382 AIR 1956 SÇ 531 

6. (195)1M LJ 389 : (1951) SCJ 208 (195D SCR. 167 , AIR 1951 S.C. 157. 
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regarding his activities had direct bearing on the public interest and would, therefore, 
be withheld The Supreme Court, therefore, rightly observed that 1f the appellant 
had exercised his right to ask for particulars from the detaining authouity, there can 
be no doubt that he would have been furnished then the very information 
claiming privilege of non-disclosuie contained in the affidavit of the Under Secretary 
of the State In fact, the Supreme Court has gone a step further in Ram Kiishan's 
case, 1n upholding the right of 1epresentation constitutionally vested 1n the detenue 
To the argument of the Advocate-General to the effect that the ground which had 
been seriously contended to be vague, must be read with other grounds and if so 
read, that ground could 1easonably be taken to mean, that the petitione: was organising 
the movement by enrolling volunteers 1n the area known as Bara Hindu Rao, the 

: Court said that such interpretation 1s plausible. But it said “ The petitioner 1s a 
layman not experienced in the interpietation of documents, can hardly be expected 
without legal aid, which 1s denied to him to interpret the ground ın the sense explained 
by the Advocate-General Surely, ıt ıs upto the detaining authority to make his 
meaning clear beyond doubt, without leaving the person detained to his own 
resources for interpreting the ground "? Therefore, 1t 1s not correct to say that the 
Supreme Court 1n later decisions restricted the right of representation enjoyed by 
virtue of the earlier decision of the same Court 3 


By clause (6) of Article 22, the authority making an oider of preventive detention 
has a discretion not to disclose facts at the time when he informs the grounds which 
he considers to be against the public interest to disclose This system has been 
criticised on the ground that the “sole hold permitted the Courts by the constitution 
over the operation of the Preventive Detention Act is, ultimately, subject to the dis- 
cretion of the Executive "4 This criticism obviously ignores the observation made 
by the Chief Justice in Atma Rams case? ** While the Constitution gives the Govern- 
ment the privilege of not disclosing ın public interest facts which ıt considers unde- 
sirable to disclose, by the words in Article 22 (5), there is a clear obligation to con- 
vey to the detained person materials (and the disclosure of which 1s not necessary 
to be withheld) which will enable him to make a representation "9, From this 
itis clear that the Court can interfere on the ground that what has been stated 1s in- 
sufficient for making a repiesentation The discretion does not extend to those facts 
which are considered not desirable to be disclosed in the public interest The pro- 
tection under clause (6), however, 1s not available unless it 1s stated in the communica- 
tion that ıt 1s not in the public interest to give the particulas which are withheld? 
Sushila v Commissioner of Police, Greater Bombay, exemplifies the observations 
made by the Supieme Court in Atma Ram’s case® In this case, the grounds furni- 
shed to the detenu were “That you along with your associates have been collecting 
and are likely to collect arms and ammunitions illegally for illegal purposes and 





~ 1 (1953 $CJ 444 (1953)SCR 708 AIR 1953 8C 318 
2. lIbidatp 712 


3 In this respect the present writer choose to differ from the view taken by the learned consti- 
tutional author Basu He wrote “It 1s whittling down the constitutional guarantee if the Court now 
holds 1e,1n (1956)SCR 382 (390) (1956)SCJ 559 AIR 1956SC 531 that whatever the 
fault of the detaining authority 1n complying with the requirement of clause (5) the detenue would 
be precluded from relying upon his constitutional right 1f he does not ask for further particulars when 
the grounds were communicated to him” See Basu's commentary on the Constitution of India, 
IV Edn, Vol 2 at p 126 

4 David M Batly, op cit at p 102 

5 (1951)i M LJ 389:(1951) SCJ 208 (195DSCR 167 AIR 1951 SC 157 

6 (1951)SCJ 208 (1951)SCR 167 (1951)1MLJ 389*AIR 1951 SC 157 atp 164 

* 7 Niuyananda v. Chief Secreta y, (SC Petns 206 and 238 etc. of 1951), Iswar Das v The 
State (S C Petn 34 of 1950) quoted by Durga Das Basu, Commentary on the Constitution. of 
India, III Edn Vo! 1, p 309 When an order ıs made by the State Government, it 1s appro- 
piiate that an order of detention should set out that the “Government of the State was satis- 
fied " and that “ the Government directed the detention It1s also proper that the order should 
have been executed under the orders of the Governor authenticated by the signature of the Secre- 
ae State of Bombay v P J Naik, (1952)2MLJ 338 (1952) SCJ 503 AIR 1952 SC. 


8. (1951) 52 Cri.L.J. 437 (Bom) . ALR. 1951 Bom. 252. 
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illegal activities." The Court held that the grounds given were not such as to enable 
the detenue to make a prope: representation ‘As the facts were not withheld on the 
ground of public interest, the detention was ilicgal The Court also said that the 
exercise of the discretion vested in the detaining authority by sub-clause may be 
challenged on the ground that the discretion has been exercised eibitrarily, capri- 
ciously or mala fide! 


VI Statutory nights of the detenue 


Apart from the constitutional rights, what ate all the statutory rights which 
the detenu enjoys by virtue of the Preventive Detention Act ? Section 7 of the 
Act, as such, incorporates all the constitutional rights vested in the detenu under 
clauses (5) and (6) of A1ticle 22 of the Constitution ? The legislation being preven- 
tive and not punitive, the question that naturally arises 1s to what extent the authority 
making the order of preventive detention can have resort to ıt Before proceeding 
for consideration of this aspect of the question, it 1s necessary to bear in mund 
the observation of Patanjali Sastri, J, (ashe then was) made with respect to 
Article 22 (3) to (7) of the Constitution — '* This sinister looking feature, so strangely 
out of place in democratic constitution which invests personal liberty with sacro- 
sanctity of a fundamental rights and so incompatible with the promise of its pre- 
amble 1s doubtless designed to prevent an abuse of freedom by anti-social and 
subversive elements which might imperil the national welfare of the infant 
Republic "3 Chapter VIII of the Code of Ciiminal Procedure, Act V of 1898 
which also provides for preventive detention 1s part of the law of the land and it has 
fora longtime been part of the general law of Criminal Procedure in this country. 
The primary purpose of the proceedings under Chapter VIII 1s to take security from 
potential criminals for keeping the peace or for good behaviour after a judicial 
inquiry, while the primary object of the preventive detention made under section 3 
of the Preventive Detention Act, 1950, 1s to imprison a person by the executive action 
without judicial enquiry Thus it 1s evident that these two acts do not overlap and 
in fact, supplement eachother^ From the decisions? of the various High Courts 
it 1s well-established that the authorities cannot have resort to the drastic action of 
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preventive detention where prosecution under the provisions of the ordinary criminal 
law was open to them One exemption 1s well-recognised 1n cases where the person 
sought to be detained preventively acts prejudicially to the “ maintenance of supplies 
and services essential to the community”? If the grounds, of detention were not 
wholly the same as the factsain respect of which a-prosecution was launched, the fact 
that there are parallel proceedings in existence one in Court and the other by way 
of detention, does not by itself vitiate the order of detention 2 Ifa person who 1s 
already 1n detention 1n pursuance of his being accused of a non-bailable offence, 1s 
not in a position to act im a manner prejudicial to the maintenance of public order 
and therefore, no order of detention under section 3 could be passed against him ? 
Similarly, where a person is detained 1n prison upon criminal chaiges as an under- 
trial prisoner, no order of detention under that section can be passed agaist him 4 
Thus, the double detention falls outside the purview of section 3 (1) (a) of the Act5 
However, once an order for his release was passed by way ofa discharge or by 
granting bail, the very circumstance that he 1s free to act would justify the making 
of the order of preventive detention, provided the necessary elements for satisfaction 
1s present € A State cannot, for the purpose of the Preventive Detention Act, 1950 
pass orders for detaining a person found within its territory for his activities outside 
the State or direct that such a person be detained outside that State " An order of 
detention 1ssued for the purpose of flouting the decision of Court1s void 8 When the 
legality of the detention 1s under the scrutiny of the Court, the action of the Govern- 
ment ın revoking the previous order of detention 1n order to make a fresh order of 
detention 1n a valid form based on pre-existing grounds themselves, 1s 1n accordance 
-with law ® Where however, the Government passes an order before the judgment 1s 
delivered and alleges that they passed the order because they anticipated the judg- 
ment to declare the prior order invalid on the technical ground that it did not men- 
tion the period of detention when they had no justification for such belief and even 
fresh order omits to rectify the defect, the circumstances leave no doubt that the in- 
tention of the Government was to flout the decision of the Court. 19 
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For the exercise of power under section 3, 1t 1s not necessary that the person 
concerned should be on his way to commit act or acts prejudicial to any of the ın- 
terests Thus instances of past activities are relevant to be considered im giving rise 
to the subjective mental conviction of the authority that the person to be detained 
was likely to indulge 1n objectionable activities + The past conduct or antecedent 
history of a person can be taken into account when making a detention order, and, 
as a matter of fact, 1t ıs largely from prior events showing the tendencies or inclina- 
tions of the man that an inference could be drawn whether he is likely in the 
future to act in a manner prejudicial to the interests specified 1n section 3 of the Act.? 
The distance of time ıs immaterial unless there 1s practically no connection between 
the past and the present activities. 3 


An order of detention cannot be made on the basis of irrelevant grounds which 
are not at all relevant to the object of the legislation *Blackmarketing! has no proxi- 
mate connection with the maintenance of public order^ and so also the act of 
smuggling > Contempt of Court, despite its serious nature, cannot have any 
rational connection with the security of the State or maintenance of public order. 9 
The fact that the detenu was once detained asa security prisoner has no rational 
probative value and 1s wholly irrelevant to the maintenance of public order or 
security of the State." Even 1f one of the several grounds supplied to the detenu be 
irrelevant, the detention becomes illegal. Itis open to the detenuto urge the 
ground of irrelevance before the Supreme Court, even 1f he had failed to do so before 
the High Court,? 


An order of detention could only be made when the authority or theGovern- 
ment exercises the power under section 3 of the Act bona fide for the purpose of 
securing the object of legislation. The misuse of statutory power either bona fide or 
mala fide would result ın the invalidation of the order of detention?®, On the ques- 
tion of mala fides 1t 1s not a relevant consideration whether the activities of the detenu 
were liked or disliked by the authorities concerned. The only relevant consideration 
is if the order of detention was made for ulterior purpose or purposes other than 
those mentioned in the detention order !! When the grounds justified the deten- 
tion of the petitioner, 1t cannot be said that it was a case of satisfaction on the part 
of the detaining authority “ patently simulated "1? mala fides must be made out 
against the detainmg authority and not agamst the police?’ A detention order 
issued for the purpose of flouting the decision of the Court, holding the previous order 
of detention invalid on merits, would be a mala fide order!4. An order of detention 
made with the object of making a secret investigation into a crime, 1n contravention 
of the provisions of the Criminal Procedure Code ın an instance of mala fide exercise 
of power.!5 Where an order of preventive detention was made for a collateral pur- 
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pose z e., either to punish the detenu for his past acts or to prejudice his defence in 
the pending case,the order becomes illegal by virtue. of the mala fide exercise of 
power 1 


The Pieventive Detention Act, 1950, being the existing procedure established 
by law, it must be followed strictly By virtue of the rules framed under Article 166 
(3) of the Constitution, with respect to the allocation of business of the Government, 
the satisfaction required under section 3 as regards detention cases 1s the satisfaction 
of the Minister-in-charge of Home Department and not that of the Home Secretary 
and subsequent approval of the Minister concerned will not make the order of deten- 
tion legal? A verbal communication ofthe grounds of detention 1$. not according 
to the procedure established by law ?* Detention of a peison becomes illegal, if 
he ıs not furnished with the grounds of his detention ‘as soonas may be’ or within 5 
days from the date of detention 4 The illegality of the arrest will not per se 
make the order of detention invalid 5 The provision requiring the suboidinate 
officer to report to the Government the grounds on which the o1der has been made 
and other particulars is to enable the Government itself and presumablythe Minister 
in charge of the portfolios to apply his mind to the action taken by a subordinate 
authority and a non-compliance with this provision would 1esult 1n the detention being 
held invalid € An order passed by the Magistrate under section 3 of the Act 
should not specify the period foi which the person isto be detamed ? The satis- 
faction required under section 3 of the Act being, real satisfaction, it 18 necessary 
that the mind of the authoiity should run with the pen at the time when he makes an 
order of detention on the basis of the materials supplied to him — His approech to 
the matter should not be a casual one He should be reasonably satisfied It 1s 
therefore, not permissible to him to issue an order of detention mechnically incorpora- 
ting the words of section 3 In grave cases of detention without tual, it would not 
do to pass routine orders,without airiving at the mental satisfaction ‘‘ When the 
orders of detention are made for several reasons withofit distinguishing between 
them, there 1s a reasonable doubt as to whether the detaining authority was 
resonably satisfied that the materials placed before 1f were sufficient for making a 
detention order, because, ıt canot be said which of the reasons principally influenced 
the detaming authority 1n making the detention ordei. It 1s not permissible to 
recite all, or more than one object given ın section 3 in the order of detention and 
when it was shown by the grounds that they have no bearing upon some of those 
objects ıt 1s not peimussible to-fall back upon the argument that they have at 
least bearing upon one or more of those objects "8 


By section3 (3) of the Act, no order made by the subordinate authority can re- 
main in force for more than 12 days after the making thereof, unless 1n the meantime 
1t has been approved by the State Government What are the requirements of approval 
under section 3 (3)? Here it 18 necessary to note the difference in the language used 
1n section 3 (1) and section 3 (3) of the Act Whereas at the time of detention the 
detaining authority has to be satisfied about the prejudicial activities of the person 
soughtto be detained, but when the matte: comesbeforethe State Government under 
section 3 (3), 1t ıs not mere satisfaction, ıt ıs approval thatis iequired ° A mere 
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certificate giving appioval s not sufficient compliance with section 3 (3) The State 
Government should have before 1t all the relevant and material circumstances The 
approval required 1s not a mechanical app1oval, ıt ıs an approval which~ requires 
a certain mental process and that mental process can only be possible provided not 
only relevant and proper materials a1e placed before the Government, but also correct 
facts are placed before the Government 1 When the Goveinment of the State 
approves the order made by its subordinate authority, ıt could not modify the 
grounds on which the District Magistrate, based his satisfaction, because that would 
amount to the substitution of its own satisfaction to that of the Magistrate. ? 


The detenue has a 11ght to make representation against the order of detention 
on the basis of the grounds and particulars supplied to him — It 1s obligatory on the 
part of the Government to place before the Advisory Board the grounds on which 
the ordei has been made, the representation made by the detenue and report of tHe 
subordinate officer, 1f any, within 30 days from the date of the detention order On 
the failuie of the Government to do this in time, the detenu 1s entitled to be released 
by the Couit forthwith 3. Similarly, the duty cast on the Advisory Board to submit 
their report to the Government within 10 weeks from the date of detention must be 
strictly obeyed.* If there 1s a failure on the part of the Advisory Board, further 
detention becomes illegal ?-? The delay in the submission of the report deprives 
the detenu of the advantage of a fresh decision by the State Government 
about the continuation of his detention. The failure to make the report within the 
time prescribed by law may quite conceivably have the effect of unlawfully prolonging 
the detention and, therefore, after the expiry of the ten weeks he may complain that 
he has been deprived of his personal liberty otherwise than in accordance with the 
proceduie established by law5-7, The Board contemplated under the Constitution 
and under the Act 1s a body consisting of three membeis Theiefqie, where a detenu's 
case 1s considered by only two members of the Advisory Board, it follows that 
the fundamental 11ght of the detenu as guaranteed by Article 21 has been infringed 
and that he 1s entitled to be released immediately § At the tıme of reference by 
the State Government to the Advisory Boaid, the Board should have been consti- 
tuted properly and therefore, 1f the Chairman of the Advisory Board had not been 
appointed, then, the Board 1s not properly constituted, and the reference becomes 
bad in law ? 


The Advisory Board procedure brings to bear-upon the operations of the Act 
the acumen and concern of tiamed legal minds, while retaining the mformality 
and speed of an administrative titbunal 1° The Advisory Boaid ıs not a quasi 
judicial body It 1s neither a tribunal noi an advisory body In fact, it 1s an ad hoc 
body which has-the poweis of 1evision and recommendation in detention cases. 
Section 10 of the Act makes a procedural provision for the Advisory Board to call 
for such information as 1t may deem necessary from the appropriate Government 
or from any person called for that purpose through the Government or from the 
detenu concerned. It 1s the Board's duty to consider the materials which are required 
under the law to be placed before ıt and it 1s for the Board's discretion to call for such 
further particulars as it may deem necessary 1n a given case The detenue has a right 
to be heard personally Quite obviously, when a representation 1s made before the 
Board by the detenu that he should be heard with reference to the records of the cases 

1 See foot note 9 at page 38 
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which he wanted to be called for, the Board must be deemed to have considered that 
prayer and held that ıt 1s not essential or even necessary to call for those records. 
The detenue could challenge the correctness of the allegation in the proceedings be- 
fore the Advisory Board ! The real statutory obligation laid on the Advisory- 
Board ıs to report its opinion to the Government. There ıs no further statutory 
obligation to report to the Government the reason for that opinion The Court 1s 
not entitled to examine the contents of the report for any purpose All that the 
legislature provided for was that there should be no ambiguity about the opinion of 
the Advisory Board reported to the Government If the report 1s against detention, 
the Government has no option but to release the detenue forthwith On the other- 
hand, if the report approves of the detention, the Government, may but is not bound 
to continue the detention If 1t does decide to continue the detention, it has to fix 
the period of such detention.?-? When the Government decides to continue 
detention on the basis of the report, such confirmation has to be made within 3 
months from the date of detention * From the decision of the Supreme Court 
in Shibban Lal v State of U P.5 1t follows that when the Advisory Board finds that 
any of the several grounds upon which the detention order 1s based 1s irrelevant , 
vague or non-existent, the Board must hold that there 1s no sufficient cause for deten- 
tion, for if, ın such a case the Board recommends for confirmation of the order on 
the grounds which are valid or existent, the Court would quash the order on a motion 
for hebeas corpus € There is nothing in the section to require the Government to 
communicate the order of confirmation to the detenu 7” Home Secretarys com- 
munication to the Superintendent of Jail saying that the representation of the detenu 
to the Advisory Board has been rejected will not constitute an order of confirmation. 8 


VII. Law of Preventive Detention in the State of Jammu and Kashmir. 


Article 22 of the Constitution of India and the Preventive Detention Act, 1950, 
do not apply to the State of Jammu and Kashmir Only the State Preventive Deten- 
tion Act applies to that State In the exercise of bis power under Article 370, the 
President has promulgated the Constitution (Application to Jammu and Kashmir) 
Order 1954, whereunder the State Legislature has bcen given the power to make a 
law relating to preventive detention , and a new clause (c) 1s added to Article 35 
laying down that the application of Part III be excluded 1n territories of that State. 
The result ıs that so long as the order of the President remains ın force, the provisions 
of Articles 21 and 22 of the Constitution will not apply to a detention order made 
by the executive of the State in. the light of the State Act relating to the preventive 
detention The Jammu and Kashmir Preventive Act 2011, ıs therefore a valid 
piece of legislation, even though it may violate the provisions of Article-22 of the 
Constitution ® Thus, if a declaration 15 made under proviso to section 8 (1), the 
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Government's duty under section 8 (1) to communicate the grounds of detention to 
the detenu will not arise and consequently, no right to make any representation con- 
templated by section 8 (1) can arise.! The provisions of Article 35 (c) which aim 
at saving the Preventive Detention Act of the Jammu and Kashmur State is not uitia 
vires the powers of the President 2 The procedure laid down by law has to 
be strictly observed and where deviation from legal procedure ıs established the 
detenu 1s entitled to be set free.? Thus, where the detention orders are not served 
on the detenus ın accordance with the procedure established by section 4 of the State 
Act, the arrest and detention ofthe detenus are both improper and invalid. When 
direction as to the execution of an order of detention are given 1n the order. of deten- 
tion itself, those directions have to be meticulously followed and hence, where the 
order of detention has provided that notice of the said order shall be given to the 
detenu by delivering a copy of the order to him, and no such copy 1s delivered to 
him, then the order of detention is bad 5 When the declaration under section 8 
(1) 1s not made by the Government within the time stipulated, the detenu must be 
held to have been depitved of his liberty otherwise than ın accordance with the 
procedure established by the Act. If the grounds supplied to the detenu are 
vague, indefinite and not. sufficient to enable him to make an effective representation, 
detention becomes bad inlaw? The extraordinary situation which continues to 
exist in the State of Jammu and Kashmir has necessitated the passage of such a law 
of preventive detention, depriving the detenu of the meagre safeguaid provided for 
in the Constitution of India 


Concluston 


An appraisal of the law of preventive detention made above will bear 
witness to the fact that the efforts of the Courts have been to jealously safeguard 
the personal liberty of the individual, without at the same time allowing the Preven- 
tive Detention Act to remain an ineffective instrument in the hands of the State. 
** Preventive detention is valuable, after all, exactly because ıt sets aside many ele- 
ments, 1n ordinary judicial procedure It becomes clear therefore, that no set of 
procedures designed to protect the detenu can quite substitute for the guarantees of 
judicial procedure "? This is the place to answer the question whether an indivi- 
dual who legitimately exercises his fundamental rights conferred on him under 
Part III of the Constitution can be deprived of his personal liberty during times of 
normalcy The answer to the question 1s in the affirmative, provided the individual 
has placed himself in the cncumstances, not of his own making Of course, the 
authority always acts on suspicion and in fact the informationit possesses may fall 
short of legal proof of any specific offence It may be said that a person, thus pre- 
ventively detained, could controvert the allegations levelled against him and dispel 
the suspicions of the authorities It may be also said that the individual could secure 
his release 1n three months by establishing the falsity and incorrectness of the state- 
ments contained in the allegations by exercising his right of representation before the 
Advisory Board or even in a month's time? from the Court by showing that the 





1 (1963)1 Cr LJ 765 (J &K )at 768,76 AIR. 1963 J. & K. 23. 

2. Mohd Subban v State, (1956) 57 Crl LJ 48(J &K) AIR 1956] &K 1 
3 Ibid per Killam and Shahimiri, JJ at p 57: AIR 19553 & K 17. 

4 Ibid at p 57 


5  Hussan-ud-Din. Banday v The State, (1955) 56 Crl LJ 1071 (Jj &K)atp 1072: AIR. 
19953] & K 7 


6 Abdul Jaba Butt v State of] S K (1957) SCR 51. (1957) MLJ (Cri) 83 : (1957 
SCJ 184 AIR 1957 SC 281 ‘ 


7 AIR 1955 J & K 38 
8 David H Bayley, op cit at p 102 


9 Dr Ram Manohar Lohia was able to secure his release 1n 14 days on a hebeas corpus 
petition, when he showed to the Court how h e was re-arrested on that very day of his release on the 
basis of the grounds which had been held to be illegal on the very same day (1956) 57 Crl LJ. 
1411 (Manipur) AIR 1956 Mampur 44. 
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grounds supplied to him are non-existent! or are of an inconsequential nature.! 
Js ıt necessary that in order to dispel the suspicions, he should be in detention ? 
The raison d'etre of this unpalatable procedure 1s unappealing even to a layman, 
leave alone for the jurist. “In the balance between private rights and Governmental 
power, with respect to preventive detention the preponderance 1s clearly on the side 
ofthe Government  Thisis not to say that asa matter of factual record ın the past 
11 years private rights have been wantonly trampled underfoot. But ıt is to say 
that a legal instrument exists for the ready accomplishment of this end.? Dr. 
Ambedkar, the spokesman of the Drafting Committee expressed general anxiety with 
respect to the growth of undisciplined movements and parties 1n India by saying in 
the Constituent Assembly that it seemed uncertain whether people and parties would 
behave 1n a constitutional manner 1n the matter of getting hold of power or whether 
they would resort to unconstitutional methods for carrying out their purposes He 
also predicted that if all the people followed purely constitutional methods to achieve 
their objective, the necessity of having preventive detention might not have been there 
at all. A free nation cannot go along without free people. A people without due 
process of law cannot become a free people. If, in fact the Act was piomulgated to 
contribute to the establishment of the pre-conditions of democratic tutelage, the 
remedy lies not in resisting the tendency to become sterile and insensitive to the demo- 
cractic principles, but 1n trusting the peopleto be behavein a constitutional manner, 
for which it is 1mperative to scrap this law of preventive detention at the earliest 
possible time 








1. “The Court must be satisfied that vague or irrelevant grounds are such as, 1f excluded, 
mught reasonably have affected the subjective satisfaction of the appropriate authority. It 1s not 
merely because some grounds or reason of a comparatively unessential nature 1s defective that such 
an order based on subjective satisfaction can be held to be 1nvalid ", Dwarak Doss Bhatia V State 
of yos ELE (1956) SCR 948 at p. 955 . (1957) ML J (Cr1) 58 (1957) SCJ 133: 


2. David H Bayley, op at p 104. 
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BOOK REVIEWS. 


Mutts: Priores oF Hinpu Law, 13th Edition, with a general, Intro- 
duction to Hindu Law and with Commentaries on the Hindu Mariage Act, 
1955, the Hindu Succession Act, 1956, the Hindu Minority and Guardianship 
Act, 1956, and the Hindu Adoptions and Maintenance Act, 1956. Edited by 
Sn S. T. Desai, Senior Advocate, Supreme Court. Published by N. M. Tripathi 
Private Ltd., Bombay 1966. Pages 1055 Price Rs. 22. 


Two books on Hindu Law have, for decades, been outstanding and stood foie- 
most in the field, the one characterised by lustorical perspective and scholarly 
exposition and the other by ciisp statement of principles without embellishment. 
Mayne and Mulla were names to conjure with. The advent of codification of large 
chunks of Hindu Law in the years 1955 and 1956 have, in a large measure, thrown 
into the shade these valuable treatises. Tull the eleventh edition of Mulla's book 
the interval between two editions was about 4 years. Since then it has risen to 7 
years. 


Post-Constitution legislation relating to Hindu Law has cut deep into that time- 
honoured and ancientlaw with the oldest pedigree of any known system of jurispru- 
dence and cut hard It was a sequal to the pledges written into the Constitution 
relating to abolition of discrimination based on birth, 1ace, caste, creed and.sex: 
And it was inevitable. The ‘ undetermined residue” of that law to which Sri 
Desai refers centres round the joint family institution. Even in regard to ıt statute 
law has nibbled at it through indirect rather than frontal attacks leaving 1t altogether 
bruised and battered. The provision 1n the Proviso to section 6 of the Hindu Succes- 
ston Act for a person's undivided interest 1n joint family property passing not along 
the traditional lnes of survivorship but ın accordance with the provisions of the Act 
where the deceased had left a female heir of Class I or her male representative and the 
provision in the Explanation to section 30 conferring testamentary power in relation 
to the undivided interest in Mitakshara Joint family property etc., form powerful 
portents of the destruction of that institution, 1n the not remote future. 


The task of editing a book like Mulla's Hindu Law is not easy. On the one 
hand to incorporate into the old framework the very considerable and fundamental 
changes in law made by the statutes retaining 1ts integrity 1s not possible. To keep 
the old law and the codified part in different compartments on the other hand cannot 
be attended by happy results. A third alternative would be to represent the codi- 
fied part of the law under each section indicating in the comments thereon the nature 
of the changes effected and the uncodified part as it 1s indicating the inroads into 1t 
made by statute and their repercussions. In editing this work the second mode of 
approach seems to have been adopted with the addition of a really brilliant and 
helpful Introduction. 


One or two points in relation to the law as stated may be mentioned. On page 
696 it 1s said that remarriage contracted by a divorced spouse within one year of the 
divorce will be null and void under section 15 of the Hindu Marriage Act. It 
would have been helpful if the parallel provisions ın section 30 of the Special Marriage 
Act, 1954 and section 57 of the Indian Divorce Act wherein the words ** but not 
sooner " occur had been adverted to and the significance of the non-occurrence of 
such language in the Hindu Marriage Act explained. On page 921 dealing with 
the effect of an adoption by a widow under the Hindu Adoptions and Maintenance 
Act, 1956, 1t is stated that for all purposes the adoptee becomes the son or daughter 
not only of the widow but of her deceased husband as well. This conclusion is 
highly debatable and seems to be opposed to,the policy contained in sections 12 and 
13 of the Act, Under section 12 the status arises vzs-a-v:s the adopter from the date 
of the adoption implying thereby that 1t cannot fasten with reference to an earlier 
state of affairs when the widow's husband was alive. In other words there can be 
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no relation back in any sense Again under section 13 a husband subsequently mai- 
ued does not become the father of the boy Tf the future cannot affect, neither can 
the past. 


It is tue that im many modern English publications typogiaphical mistakes 
have tended to become a regular feature But in such a high class work as Mulla's 
Hindu Law to find such errors ıs rather surprising. Attention may be invited 
to afewsuch On page 628 it is printed “ overrinding effect”, ón page 642 
“ peition ", on page 662 “ mentral cruelty " , on page 762 “‘allenuated form ” 
and on page 1028 “‘ divoice horny question". On page 528 ın the body of the 
work a footnote (d1) 1s indicated, but none is to be actually found. 


On the whole the book is a standard work edited most competently. 


Tue SUPREME Court on IxpusrRIAL Law, by J.A. Soonawala. Published 
by N. M Tripathi Private Ltd., Bombay. 1966. Pages 1295: Price Rs 50. 


The transfor mation of an agricultural economy into one based on industuialisa- 
tion of the country ıs bound to have repercussions on Organisation of Industries 
Managerial Problems, Employer and Employee ielations etc., and when. this is 
coupled with the attempt to create a welfare State the problem of socia! justice 1s 
bound to leave 1ts impact on those matters at every tuin. Quite a spate of Indus- 
trial and Labour Jaws have been enacted and these have resulted in a large number 
of decisions not always easy to 1econcile. Fortunately out of the decisions of the 
Supreme Court of India in 1elauon to industiial and labour disputes a new Juris- 
prudence is gradually emerging. 


Article 141 of the Constitution provides that the law declared by the Supreme 
Court shall be binding on all the Courts within the territory of India. Part IV of the 
Constitution enunciates a set of directive principles of State policy indicative of the 
ideology behind the Constitution in the matter of achieving a welfaie State to which 
legislation 1s expected to measure up. These principles serve to influence inter- 
pietation of the newly enacted laws by the Court E 


The book under review 1s designed to be a comprehensive reference book con- 
taining an analysis of the decisions of the Supreme Court on all the Industrial and 
Labour Laws of the land on all Industrial matters rendered during the period 1950- 
1964. 

The book contains 8 parts, each part being divided into appropriate heads 
Pait I contains 14 chapters and each chapter deals with a different aspect of 1ndus- 
trial adjudication. The fist chapte: gives the text of the provisions of the Industrial 
Disputes Act, 1947, and in the succeeding chapter all the relevant case-law bearing 
on matters lke the object of the Act, what is an industrial dispute, who 1s a work- 
man, 1eferences to decide industrial disputes, conciliation proceedings and settle- 
ments, adjudication, award, and the machinery of enforcement of awaids are dealt 
with succinctly, Part II gives the case law suitably arranged under different heads 
like wages, dearness allowance, gratuity, provident fund, production bonus, other 
bonuses, and facilities such as leave, holiday, housing, medical and recreational 
facilities etc., Part III deals with case law 1elating to profit bonus under different 
heads. Part IV contains the law relating to strikes and lock-outs which have be- 
come almost a feature of om every-day life. Part V deals with the law relating to 
terms of service. Part VI sets out the decisions relating to the general labour laws 
and Part VII the case law relating to appeals and writ petitions. Part VIII deals 
with the case law covering service under Government, 


The subject has been dealt with systematically and the whole gamut of in- 
dustrial and labour law has been analysed. The book ıs well got up and would 
form a good addition to the literature on Industrial and Labour Law. 
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Tue CENTRAL SALES Tax Act (LXXIV or 1956), by Sri R. V. Patel. Publi- 
shed by N. M. Tripath: Piivate Ltd, Bombay. Second Edition, 1966. 
Price Rs. 35. 


Sales tax has become a bountiful source of income to Government. From the 
time ıt first appeared ın India under the guise or disguise of ** petrol tax? in Madhy. 
Pradesh in 1938 its tentacles had spread far and wide by 1948. It has now become 
so all-embracing that even birds and animals have not escaped the clutches of 
sales tax Originally intended to be a relatively light levy 1ts incidence has also 
increased with the passage of ycais. ‘The umplications of the sales tax and the com- 
plications resulting from the scramble by the States each to get as much out of it 
as possible, the successive steps taken to tackle the problems and the passing of the 
Central Sales Tax Act of 1956 are set out in the Introduction to the Book. 


The book unde: review consists of thiee parts. The first gives the bare text of 
the Act and the Commentary. The second part contains the full texts of the Act as 
1t stood in 1957 togethe: with all the amending Acts with the relevant Statements 
of Objects and Reasons. It also gives the full text of the Sixth Amendment to the 
Constitution of India and the Report of the Select Committee thereon The full 
text of the Second Report of the Law Commission of India, the Additional Duties 
Act, 1957, the Provisional Collection of Taxes Act, 1931 and the Notifications publi- 
shed by the State Governments under the powers vested in them by section 8 (5) 
of the Act are also set out The Third Part gives the Rules published by the Centre 
and the States. Since the Finance Act, 1966, has made certain amendments to the 
structuie in the rates of tax, comments on the same are also included. 


It falls to be noted that the Central Sales Tax Act though a Central enactments 
is administered by the States. The power conferred on the States to frame Rules has 
resulted ın diverse approaches and the Rules have not minimised the assessee’s trou- 
bles. The law on the subject is growing up fast. In such a set up a systematic 
study of the Act in the light of the leading decisions 15 a desideratum. The author 
has given a lucid and vivid presentation which 1s bound to be useful to assessees, 
admunistratois of sales tax and lawyers alike. 


- Law RELATING . TO Conrrots IN INDIA by Sri M. L. Chandak in 
2 volumes. Published by Wadhawa & Co., Indore-2. Volume I, 336 pages. 
Priced Rs. 16. 1966. 


In a welfare state controls have tended to become inevitable and are apt to 
affect many aspects of the citizens’ lıfe. Opinion is critical as to how far controls 
have worked effectively or beneficially to the people in this country. That they 
are irksome and have cut into the fundamental rights of the citizens and have led 
to corruption on a large scale have not been seriously challenged. Since however 
they seem to be necessary 1n the present economic conditions and facts of life the 
need to be conversant with the law relating to controls also arises. The present 
volume ıs designed to be a compilation and commentary on the Essential Commoda- 
ties Act, 1955, Industries (Development and Regulation) Act, 1951, the Defence 
of India Rules, 19€2 and the Control Oi:ders made by the Central and State Govern- 
ments fiom time to time. The Control Oiders listed numbeiing about 168 are 
to be published 1n the second volume. 


The Ordeis and Notifications published fiom time to time in respect of the 
contiols are so many and are so often modified that they are apt to prove baffling, 
and have tended to create uncertainty. A book collecting all the relevant Orders 
and Notifications and presenting them with method and system with useful com- 
mentaries attached 1s bound to be very helpful. 


In the Pieface the author states that he has tried to “explain the law with 
the help of copious sanguine decisions ", What the italicised word 1s intended to 
convey is not clear. Under the caption “ By the same author” a list of books 1s 
given and each 1s stated to be “ forewarded" by a prominent person. Presumably 
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it 1s a misprint for “‘ foreworded " which itself should appropriately be ‘‘ with a 
Foreword ?. There are also a number of typographical mistakes. But such mis- 
take seem to have become a normal feature of many of our modern English publi- 


cations. ` ) 


SECULARISM Irs IMPLICATIONS FOR LAw AND Lire IN INDiA. Edited 
by Shri G.S Sarma. Published by N. M. Tripathi Private Ltd., Bombay 1966. 
Price Rs. 15 


This volume contains the papers presented at a Semmar organised at the Indian 
Law Institute, New Delhi, under the Joint sponsorship of the Institute and the Educa- 
tion Commission, Government of India. Summaries of the discussions at the pro- 
ceedings are also included. 


Secularism 1s the belief that the State, Morals, and Education should be inde- 
pendent of religion, In effect ıt ıs a system of sozial ethics. In the west no doubt 
secularism has been marked by a break away from religion. It took on a materialistic 
anti-religious tinge and developed into a dogma — Liberalists in the west have how 
ever realised that secularism cannot altogether be divorced from ethics or be equated 
with mere materialism. The ethics of secularism 1s social justice and social welfare: 
It is non-religious possibly but not anti-ieligious. The purpose of secularism 1s 
social justice and harmonious social life. It 1s intended to promote what is socially 
good and useful and to weed out what 1s socially bad and harmful. In that sense 
pristine Hinduism was certainly secular. Sarve Janah Sukhmo Bhavantu (may all 
people prosper), dharma 1s that which supports the world and social order, these 
and other norms are altogether independent of religion and indicate an essentially 
secular approach. 


India has claimed to be a secular State. This 1s understood to mean that the 
State does not sponsor any particular rehgion and is concerned with remaining 
neutral in the matter. All that the State ıs anxious about 1s to ensure social justice 
and equality between man and man eliminating privileges claimed on account of 
birth, race, religion, caste. The Constitution itself has not used the term “ secular". 
In view of Pakistan Leing a theocratic State the implications of India being a secular 
State are sought to be fully understood. The Seminar in question was a step in 
this direction, 


Reading through the papers and the report of the discussions there is a feeling 
that the discussions have posed more problems than solved and that there is a diversity 
of approach and not much agreement on any important matter. This ıs perhaps 
inevitable ın a gathering of intellectuals. The Seminar has however done well 
in focussing attention on the practical as well as metaphysical aspects of secularisms. 
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THE DEFINITION OF A HINDU. 
By 
DR. J. DUNCAN M DERRETT, 


Professor of Oriental Laws in the University of London 


The task of defimng for purposes of law who is and who 1s not a Hindu is pro- 
verbailly difficult} The statutes which go to make up our so-called “Hindu 
Code ” take a despairing stand A person may be a Hindu for this purpose though 
he 1s not a Hindu by religion, z e , even if he fails to fulfil a religious test, such as the 
one we are going to discuss below—and if he 1s an infant he may be a Hindu if he is 
brought up as a member of a tribe, community, group or family to which his Hindu 
parent belongs or belonged (see Hindu Marriage Act, 1955, S 2) * The real test, for 
purposes of the codified law, 1s whether the individual 1n question 1s a Muslim, Chris- 
tian, Parsi or Jew, and if we assume for purposes of discussion that there 1s no 
problem about these definitions we can determine that the individual 1s a Hindu 
by learning that he ıs not one of the others (see Hindu Marriage Act, 1955, s 2 (1) 
(c). 

The uncodified law 1s sufficiently vast in extent There the old problems about 
the definition of a Hindu remain. An intringuing question ıs raised in the Satsang 
case, namely Shastri Yagnapuishdasj: v. Muldas Bhundardas Vaishya? The judg- 
ment, which 1s that of Gajendragadkar, C. J , delivered shortly before he gave up 
his seat as Chief Justice, 1s remarkable ın many ways The present writer is not used 
to praising (a man’s deeds aré usually sufficient praise for him, and if they fail he 
himself seldom needs others to help him out), and there is seldom any point in 
writing an article to praise a judgment which 1s its own best advertisement ; but this 
case 1s remarkable even 1n this, that 1t deserves to be brought to the attention of 
people who do not read the law reports for pleasure, who have use for law reports 
only as tools of a tiade, and even those who have given up using law reports for any 
purpose. 

The facts of the Satsang case? can be abbreviated for our present purpose Under 
a succession of Bombay statutes Haryans were authorised to enter into Hindu public 
temples and worship there as other Hindus already were. The members of the 
Swaminarayan sect claimed that their temples did not come within the scope of the 
Bombay statutes, as the Satsangis, z.e , the initiated members of the Swaminarayan 
sect, were not Hindus, and their temples were not Hindu temples It would have been 
possible to decide the issue by merely showing from evidence of the history and 
doctrines of the Swaminarayan sect (as was actually done) that the sect was a reforming 
Hindu sect. The founder was a sanyasi who believed, no doubt rightly, that the 
Vaishnava teachers of the Vallabhacharya sampradaya had become corrupt, and that 
worship df the God Vishnu should be taught to his disciplesin association with certain 
undertakings on their part to live in holiness, avoiding lying, theft, adultery, 1ntoxica- 
tion and animal food. The devotees of the sect wordship the Lord Krishna, their 
prayer being Sr; Krishnah saranam mama (‘Great Krishna 1s my regfuge’). The sect 
believes ın the sanctity of the Vedas, and have an organisation for the purpose of 
initiating disciples and maintaining a continuity of faith and worship ‘The sect 1s 
important 1n the limits of the former Bombay Presidency It was well known in the 
time of that indefatigable enquirer into Indian religion, Sir M. Momer Williams who 
personally conducted investigations into its history and beliefs, and the Bombay 
Gazetteer gives substantial information about them. It was obvious that the 
Satsangis were Hindus, especially inan age like the present when Sikhs, Jainas, 
E a a ee EE 


1 OnHinduism, conversion etc. see Derrett, Introduction to Modern Hindu L 
University Press, 1963) § 17. i a ME Sones 


* See also Hindu Succession Act, 1956, S 2, Hindu Minority and G e 
S. 3 and Hindu Adoption and Maintenance Act, 1956, S 2. 7 uardianishig p^ odd 
2. (1966) 2S C.J 502 : ALR. 1966 S.C. 1119. 
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Buddhists and Lingayats, are treated for legal purposes (with some exceptions)!, 
as* Hindus’ True the Jainas of Bombay had for a time claimed exemption from the 
Haryan Temple-entry legislation, because the word ‘ Hindu’ could not then be held 
to include Jaina for this purpose an error which was later rectified. But Satsangis, 
as the members of our sect are called, were as evidently Hindus as Sikhs and Lin- 
gayats, or Arya Samyists or Brahmo Samayists 
The case could have been disposed of on this footing, without reference to the 
definition of Hindu, but the manner in which the case had been argued left it open 
to go further It was alleged that the Satsangis were not Hindus and their temples 
were not Hindu temples because the founder himself was worshipped, Swaminarayan 
being a deity for the sect, and because Muslims and Parsis were admitted to the sect 
and obtained diksha (initiation) within it The Supreme Court judgment does not 
mention that these were the non-Hindus who became members but the fact is men- 
tioned in the judgment ın the Court below (State of Bombay v. Shastri Yagna 
Purushadasi?, The further point that women also 1eceived. diksha 1s not worth 
pursuing, and was more or less neglected. It 1s common ground that the sect 
embraces many castes, Brahmin and non-Brahmin alike, but this ıs a common 
characteristic of Vaishnava sects The presence of Muslims and Parsis within the 
sect however raises curious andimportant problems The Supreme Court has 
now held that the temples are Hindu temples, though they may be used by Muslim 
and Parsi worshippers. 
The special features of the judgment in the Supreme Court are these — 

(1) It relies on no judicial authority , 

(2) It relies on a legislative precedent (the Hindu Code) but only in a glancing 
or indirect manner. 

(3) It relies on established authorities who discuss the Hindu religion, but 
discuss 1t in a particular modern and enlightened manner , 

(4) It relies also on the text of the Bhagavadgita, thus for the first time (7) 
making this a judicially recognised authority , 

(5) and it relies on a view of the purpose and spirit of the Constitution with 
reference to religion which is not by any means original, but which deserved to be 
‘stated in this connection. 


The judgment can serve as the adieu of the learned Chief Justice to his profes- 
sion , to a career in which a desire for social justice and an interest 1n the peisonal 
law of the Hindus have manifested themselves markedly and for long. Chief Justice 
Gajendragadkar was born 1n a family 1n which sastric learning was traditional, and 
the develop ment from the old fashioned dyed 1n the wool Sanskritic culture in which 
people of fus generation and caste were born, through the depressing experience of 
admunistering the Anglo-Hindu law withits bogus Hinduism and distorted and anti- 
quated rules, up to the heavy responsible task of administering Indian law to an Indian 
people m contexts in which they insist upon being seen as Indians and not as the 
artificial creature which is the Anglo-Indian legal Indian this development 1s one 
which the observer who has eyes to see can mark with admiration For thus fife 
story and this intellectual pilgrimage 1s not merely that of the present Vice-Chan- 
cellor of Bombay University, but of his generation, whether they are conscious of 
itornot. The beautiful style and the lofty sentiments of this particular judgment, 
the calm and peaceful mannei m which the distasteful litigationis laid to rest are a 
quietus for a long dying stage in the history of Hindu m itself, Readers will 
agree that the fcllowing passage makes delightful and thought provoking reading : 

“It may be conceded, that the genesis of the suit ıs the genuine apprehension 
entertained by the appellants but as often happens in these matters, the said 
apprehensions-feunded-on-superstition, ignorance and complete misunderstanding 
t oo 


I. Fora purely social purpose “Buddhist” may not be included in “ Hindu’; Narayan 
ord Karwade v. Punjabrao Hukam, (1958) 60 Bom L R. 776 (representation of Scheduled 
astes). z 

2. (1959) 61 Bom. L.R. 700, 707 : I.L.R. (1960) Bom. 467. 
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of the true teachings of Hindu religion and of the real significance of the tenets and 
philosophy taught by Swaminarayan himself 


* While this litigation was slowly moving from Court to Court, mighty events 
of a revolutionary character took place on the national scene The Constitution 
cameintoforceonthe26th January, 1950, and since then, the whole social and 
religious outlook of the Hindu community has undergone a fundamental change 
as a result of the message of social equality and justice proclaimed by the Indian 
Constitution The solemn promise enshrined ın Article 17 has been gradually, but 
irresistibly, enforced by the process of law assisted by enlightened public conscience 
As a consequence, the controversy raised before us 1n the present appeal has today 
become a matter of mere academic interest We feel confident that the view which 
we are taking on the merits of the dispute between the parties in the present appeal 
not only accords with the true legal position in the matter, but it will receive the spon- 
taneous approval and response even from the traditionally conservative elements of 
the Satsang community whom the appellants represent in the present litigation. In 
conclusion, we would like to emphasise that the right to enter temples which has been 
vouchsafed to the Harijans by the impugned Act in substance symbolises the right 
of Harijans to enjoy all social amenities and rights, for let it always be remembered 
that social justice 1s the main foundation of the democratic way of life enshrined in 
the provisions of the Indian Constitution ” 


The Harijans wanted to enter the temples not because they could not worship 
Lord Krishna outside them, but because their exclusion was a social distinction which 
the present age can no longer justify — His Lordships words are therefore, apt In 
so far as there was a social discrimination against them this is removed The result 
1s not that the Harijans can approach nearer to the image than other Hindus His 
Lordship points out that the Harijans are entitled only to such rights of 
darsana as were possessed by non-Haryans and interference with the routine of the 
temple and the worship of the image by the pujaris 1s not contemplated. 


In order to determine how a sect which worshipped the historical individual 
Bwaminarayan, and which admitted Muslims and Parsis to diksha could be a Hindu 
sect, it was desirable to cover the broad history of Hinduism, and this 1s elaborately 
done with ample citations from the works of Dr S Radhakrishnan, from Max Muel- 
ler and from B G Tilak The account starts with the significant fact that ‘Hindu’ 
1S essentially a geographical and political term, indicating a nationality, not a re- 
ligious denomination The absence of creed and dogma 1s emphasised. No Hindu 
can cease to be a Hindu for unorthodoxy, a fact to which we shall return. As a 
matter of history * the Hindu thinkers reckoned with the striking fact that the men 
and women dwelling in India belonged to different communities, worshipped 
different gods, and practised different rites ’’ The process of assimilation and adap- 
tation which the thought and beliefs of the Hindus have undergone are noted. The 
development of the Hindu religion “ has always been inspired by an endless quest 
of the mind for truth based on the consciousness that truth has many facets " There 
follows a reference to monist idealism and the different categories of this all based 
theoretically on the same scriptures The six darsanas accept the doctrine of world 
rhythm Most accept the authority of the Vedas All systems of philosophy 
accept the doctrine of rebirth and pre-existence Many gods are worshipped. Saints 
arose from time to time to remove from Hindu thought and practice elements of 
Corruption and superstition As a result of the teachings of Ramakrishna and 
Vivekananda Hindu religion flowered into its most attractive, progressive and 
dynamic form. The ultimate goal of humanity ıs moksha, absorption, assimila- 
tion with the infinite. How ıs this to be attained? Some emphasise znana, others 
bhakti, others again karma (performance of duties) ** It woud be inappropriate 
to apply the traditional tests in determining the extent of the jurisdiction of Hindu 
religion It can be safely described as a way of life based on certain basic concepts 
to which we have already referred ” Arnold Toynbee did well to recognise the essen- 
tial fact that Hinduism as a religion recognises that there 1s more than one valid 
approach to truth and salvation, 
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Worship of Swaminarayan, the founder, is therefore nothing other than a re- 
cognition that the Lord reincarnates himself when adharma 1s 1n the ascendant, 
For what does the Gita say (IV.7) ? 


aqi warp È ater creda, area | 
AAAA TA BAFAT I d 


Whenever there 1s decay of righteousness,O Bharata, and exaltation of unnghteous- 
ness, then I create Myself.. ....... bs 
(and one must continue) 


qama agai fara p OESESU | 
aaa GAT BT BT US odi 


For protection of the good, and destruction of evildoers, for the sake of firmly 
establishing righteousness, I am born from age to age 


As the author of the Gita knew perfectly well, the duties of protecting the good 
and destroying the evil were the characteristic duties of the king, and so also was the 
duty of establishing dharma Lord Krishna 1s therefore declaring that his incar- 
nations have the royal stamp and purpose The State ıs bound we shall add, ın 
Hindu eyes, to perform these functions, and it 1s inconceivable that the State should 
fail to recognise the propriety of belief and worship directed to this end Swami- 
narayan was unquestionably a purifier of dharma and an establisher of dharma and 
that is why his sect has flourished Naturally his followers, being Hindus are entitled 
to erect a temple to house his image and to accord then founder divine honours, 
and, whatever rival sects may think, the State 1s bound to accept this so long as 
Hindu principles must be the test—and 1n determining whether a temple 1s a Hindu 
temple no other principles can be refeired to The State 1s (we may comment) 
not a seculai state 1n that it ignores or 1s indifferent to religion but a state like that of 
ancient India 1n which the balance between all religions 1s faithfully kept and righte- 
ousness 1s soughtto be enforced consistently with the welfare of all. Thisisa very 
special (and Hindu) view of secularism . 


The admission of Muslims and Parsis was certainly a problem at first sight. It 
was not contended that the Muslims and Parsis were converted Had that conten- 
tion been made we should have been back on familar ground. No formal conver- 
sion 1s necessary (Ramayya v Josephine)! If an individual professes the Hindu 
religion; arming to be identified with Hindus a presumption that he 1s governed by 
Hindu law arises Mokka v Ammakutti? But here the Satsangis of Muslim and 
Parsi origin remained Muslims* and Parsis and presumably must be governed by 
their respective personal laws and not by Hindu law. Hinduism admitted them to 
be members of the sect,'but their conversion to Hinduism generally or for purposes 
of application of Hindu law was not contemplated. This 1s how the learned Chief 
Justice puts 1t (page 1184): 


** It ıs true that the Swaminarayan sect gives Diksha to the followers of other 
religions and as a result of such initiation they become Satsangis without losing 
their character as the followers of their own individual religions. This fact, however, 
merely shows that the Satsang philosophy preached by Swaminarayan allows follow- 
wers of othər religions to receive the blessings of his teachings without insisting 
upon their forsaking their ownreligions. The fact that outsiders are willing to accept 
Diksha or initiation, 1s taken as an 1ndication of their sincere desire to absorb and 
practise the philospophy of Swaminarayan and that alone 1s held to be enough to 
confer on them the benefit of Swaminarayana’s teachings. The fact that the sect 

I ay 





1, AIR. 1937 Mad 172 

2. (1927) 54 M.L J 174: IL.R. 51 Mad. 1 22-3, 39 (E.B) 

* While it may be possible to regard a Muslim Satsangh from the Hindu viewpoint as a 
Hindu for purposes of entry into Hindu Public Temples and worship, under the Bombay Statutus, 
itis doubtful whether he can still be a Muslim for purposes of Muslim law in view of Islam not 
permitting image worship (in the instant case of Swaminarayan)—Editor, 
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does not insist upon the actual process of proselytising on such occasions, has really 
no relevance in deciding the question as to whether the sect itself 1s a Hindu sect 
or not." 


Thus Hinduism beleves 1n various paths leading to one goal. This was true of 
Indians now called Hindus. The coming of other faiths, including those who adopt 
an exclusive attitude to salvation, did not alter the position so far as Hinduism 
was concerned. The special adjusting and assimilating quality of Hinduism, which 
turns out on reflection to be nothing other than a function of those unique adaptive 
and assimilative qualities of Indians which no other nation can rival, has now been 
given voice 1n appropriate litigation before the Supreme Court. The learned Chief 
Justice again quotes the Gita (IX. 23)! 


Asmat! BA gasa: | 
asf ata, ada, arafa gta 0 $3 N 


“ Even the devotees of other Deities, who worship full of faith, they also worship 
Me, O son of Kunti, though them method 1s irregular.” 


One ıs reminded of a judgment in Madras by Chandrasekhara Iyer, J, which 
has always been a favourite with this writer, but which has been somewhat disliked 
by those, who, apparently, had an inadequate view of what Hinduism 1n the broad 
really means. Thisis Kolandaiv Gnanavaram?.  Hereit was held that a Hindu might 
validly alienate family property for the purposes of a Church, for a broad tolerance 
was consistent with traditional Hinduism It ıs a comfort to see that the Islamic 
rule whereby gifts and bequests in wakf cannot be made by non-Muslims has been 
abolished ın India (see Syed Edulla v. Madras State Wakf Board)? t 1s now possible 
for Hindus to dedicate property to a Muslim religious charity, and for this to be valid 
both at Hindu law and at Islamic law, at least as the latter 1s administered ın India. 
This of course violates the karma-kanda aspect of Hinduism 


But have not many such violations occurred ? Temple-entry, prohibition. of 
devadasis, prohibition of animal-slaughter for sacrifices, prohibition of sati, and 
many such inroads upon religious practices at once come to mind. One could write a 
long list, not least prominent in which would be inroads upon Hindu-law made by 
the ‘Hindu Code’ The Constitution itself requires that untouchability shall be 


eliminated, and this was, whatever else 1t was, unquestionably founded on religious 
premises. 


The answer to all this 1s given, by the way, 1n this judgment itself Hinduism 
regards the various paths to salvation as “ not only compatible with each other, but.. . 
complementary” This age sees, as 1s only natural when agricultural religion and 
ethics are losing their hold, a decline 1n the karma-kanda The paths of jnana and 
pre-eminently of bhakt: are much more frequented. From ancient, indeed very 
ancient, times 1t has been acknowledged that the merit earned by sacrifices, or by 
good works, by performing and abstaining, by purifications and asceticism, cannot 
be greater than that earned by devotion, mental concentration, sincerity It1s curious 
that exactly the same contrast in paths, and the same prophetic preference for the 
ethical, the reflective, and the spiritualis to be seen 1n the religious development of 
the Jews—and 1t remains in the balance which survives in Christianity between 
salvation by faith alone, and salvation by faith demonstrated notably in works 


We can turn to the Gita again Faith in. Lord Krishna, who, by his own defi- 
nition, 1s the goal of all sincere worshippers of deities by whatever name known and 
worshipped, 1s sufficient for the attainment of moksha, the goal of Hinduism as 
correctly noted ın our judgment pp 1130-1 Hinduism accepts all religions which have 


nn neni nents ee — 


1 The translation given by the learned Judge (p 1135, col 1) takes a different sense from the 
text and ıs somewhat free See P V Kane, Hist. of Dharmasastra, III, p. 881, 

2. (1943)2 MLJ, 664. AIR 1944 Mad 156, 

3, (1966 1 MLJ 17. 
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the bhakti element as consistent with itself, and the bhakti emotion 1s recognised as 
Hindu, ın whatever breastit may be identified Incomparison with this path the paths 
of yoga, jnana and karma, are neither higher nor lower, but merely alternatives. 
Legislation 1n keeping with social movements reflects the public's choice, conscious 
or unconscious of the bkakt: alternative, and so far as public life ın the twentieth 
century 1s concerned it 1s that alternative which obtains recognition and protection. 


In a sense the State has put its weight behind the Gita itself. Numerous verses 
could be quoted to expound the point of view, but a few will suffice. 


sepu aaa asgelfe cafe ud | 
wwe, ada, dps] ATT 1 $, 39 N 
Whatsoever thou doest, whatsoever thou eatest, whatsoever thou offerest, whatso- 


ever thou givest, whatsoever thou doest of austerity, O Kaunteya ! , do thou that as 
an offering to Me 


ggr Mes aped: : 
; aaa faa mga d c | 


Thus shalt thou be liberated from the bounds of action, yielding good and evil 
fruits ; thyself harmonised by the yoga of renunciation, thou shalt come unto Me 
when set free 


aasi Wayag, q X geste a Ra: | 
X aaa g ai wae af d ag aaga 1 Rg II 


The same am I to all beings , there 1s none hateful to Me nor dear They verily 
who worship Me with devotion, they are in Me, and I also in them. 


aÑ agua, wal maang | 
aga a oueqen, aena R a: il 3o N 


Even 1f the most sinful worship Me with undivided heart, he too must be ac- 
counted righteous, for he hath rightly resolved. 


fas wala ane, seawerfer fasts d 


aida, sfr (fe) a A we: ga d 3f oi 


Speedily he becometh dutiful and goeth to eternal peace, O Kaunteya ! know 
thou (or ‘I promise’) that My devotee perisheth never. 


at R aa sania Asie wp qme | 


faa Wurm wa, ash ara qai nR i $3 I 


They who take refuge with Me, O Partha ! though of the womb of sin, women, 
vaisyas, even sudras, they also tread the highest Path 


Waa UT WER ATA Wi WHUpW | 
wear grata MATAN: ae oi 
On Me fik mind , be devoted to Me , sacrifice to Me , prostrate thyself before Me; 
harmonised thus 1n self, thou shalt come unto Me having Me as thy supreme goal 
Krishna 1s ‘transfigured’ and manifests a ‘form’ which reveals his nature 
PCO COC «nb EE - 
a aii autres: | 
HET SU as JAF l 
RES AVA, gef Ue, C N 
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Nor sacrifice, nor Vedas, alms, nor works, 
Nor sharp austerity, nor study deep, 

Can win the vision of this awful Form, 
Foremost of Kurus! thou alone hast seen. 


qg XA aI a Waa a Xam | 
aaa aAA gcd, egre at aa d 43 di 


Nor can I be seen as thou hast seen Me by Vedas nor by austerities, nor by 
alms nor by sacrifices. 


wea aT SURI end diquissn | 
sud FE A aaa Wass q wig di MY II 


But by devotion to Me alone I may thus be perceived, Arjuna ! and known 
and seen in essence, and entered, O Parantapa ? 


Ld 


And again, 
S g allt ior ale aeaer R: | 
eaa ata at saaa wrud Ul 22, & di 


Those verily who, renouncing all actions in Me and intent on Me, worship, 
meditating on Me, with whole-hearted yoga, 


Amak agad Spur | 
vale a Ror at aR gp S di 


These I speedily lift up from the ocean of death and existence, O Partha then minds 
being fixed on Me. 


Hereupon ıt may be argued by a reader, that if an Indian is a Hindu when he 
accepts these doctrines, how far can this definition be used, for the application of the 
non-codified law, about which doubts remain ? A man who believes in what 
Dr $ Radhakrishnan and Max Mueller and Monier Wilhams and B.G. Tilak would 
recognise as components of Hinduism may well be a Hindu and any temple he and 
his companions build and use may be a Hindu temple within the meaning of a statute 
concerning temples. But what of an Indian who does not believe, in rebirth ? Mr. 
Nirad C Chaudhuri, whose somewhat unpleasant book, The Continent of Circe 
occasionally contains shrewd observations candidly expressed (and never more co- 
gently than when the author himself exemplifies the qualities against which he rails) 
contends that no Hindu 1s ever quite devoid of religious belief In his view even 
the most westernised Hindu believes ın the sanctity of the cow and the great rivers, 
believes in the authority of the Vedas (as public ceremonies seem to show), 1n predesti- 
nation andın the continuity of the nationalethos But what of aman who renounces 
all gods, ignores taboos against meat-eating, and generally behaves as 1f there were 
neither religious nor social restraints ? One must remember that a personal law 1s a 
chapter of law and ıs not a creed which one is at liberty to renounce as such One 
cannot leave the fold of those to whom it applies unless one joins another fold 
recognised by law 1n a manner of which the law will approve and upon which it can 
act Thus to believe that one has renounced Hinduism 1s almost as inefficacious as 
to believe that one has left society. The law will take no notice of ıt. This is not 
due to the flexibility of Hinduism but to the nature of the legal system of a country 
which applies personal laws In order to be a Hindu for purposes of application 
of the personal law 1t 1s not necessary to have any particular beliefs provided one 1s a 
member of a socially recognised community, which in fact 1s a historical concept. 
In V.T S. Chandrasekhara Mudaliar v Kulandawelu. Mudaliar!, t was held that, 








1. (1963) 2 S.C.R. 440 : ALR, 1963 S.G. 185. 
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although the subject-matter to which the man 1s obliged to turn his mind is in large 
part religious, a valid consent for purposes of adoption can be given by a sapinda 
who has ceased to believe in the Hindu religion, at any rate to the extent of renoun- 
cing rituals and dogmas generally considered to be Hindu. One 15 a Hindu for this 
purpose though he certainly does not accept the bhakti path or indeed any other path. 


Moreover, though it 1s not a lapse from Hinduism to be charitable and sociably 
inclined towards members of all faiths which share the bhakti emotion and worship a 
divine being, 1t does not follow that because an individual accepts a Hindu sage as a 
teacher or saint he 1s automatically subject to Hindu Jaw. Conversion or re-con- 
version will also be necessary. The social acceptance will be required as well as the 
religious fellowship, and upon the former Hinduism does not insist as a matter of 
course. 


The Satsang case throws light upon the situation of Hinduism today. It does 
not embrace those who do not choose to join the community, but it shows every 
favour to good and bad alike ın the spirit of its greatest teacher, treating as fellows 
for the purposes of worship all those who approach with like intent. The so-called 
probtem of the secular state ın India would seem to melt away in the face of :this 
demonstration. When bhakti-marga is the predominating path the scene must be 
set for the attainment of the ends of that path by every citizen , and no elements 
from the karma-marga may be allowed to hinder this , for if 1t were otherwise the 
State would not perform its function of protecting the good and putting down the 
bad. 
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EXTRANEOUS REMEDIES FOR THE ENFORCEMENT OF RULES 
UNDER THE HINDU MARRIAGE ACT, 1955. 


By ` 
TAHIR MAHMOOD*. 


Marriages among Hindus solemnised after 17th May, 1955 are, as is well- 
known, governed by the provisions of the Hindu Marriage Act, 
unless these are contracted or registered after solemnisation, under the Special 
Marriage Act of 1954. Under section 5 of the former Act several conditions have 
been laid down which must be fulfilled by the two Hindus who want to marry each 
other All these conditions are imperative rules of law which must not be contra- 
vened or violated by the intending parties to a Hindu marriage What shall happen 
if these rules are disregarded and a mairiage solemnized in their disregard? This 
question 1s answered in the provisions of the Hindu Marriage Act itself Various 
remedies, differing from each other in nature, have been provided under the said 
Act All such remedies of the Act are post-marriage remedies, as these can bo 
availed of only if a marriage in violation of the rules under section 5 has already 
taken place But are there any pre-marriage remedies which can be had recourse 
to for preventing an intended violation of any of the said rules? What has the 
Hindu Marriage Act itself to say about ıt? Whether a civil suit will be mamtam- 
able or an injunction can be sought for this purpose? The present study 1s address- 
ed to these and the like questions. 


The Rules.—The rules of Hindu Law, pre-marriage remedies for the intend- 
ed violation of which are under review, may be briefly set, first, as follows. 


Rule I. At the time of mairiage neither party should have a spouse living. 
Rule H. Neither of them should be an idiot or a lunatic. 


Rule III The bride must have completed 15th and the bridegroom the 
18th year of age. 


Rule IV They should have neither sapinda relationship with each other 
nor should be within prohibited degrees. 


Rule V: If the bride has not completed 18th year of her age, the consent 
of he: guardian-in-marriage, 1f any, must be obtained .? 


The Post-Marriage Remedies: As has been said above, the Act of 1955 itself 
has provided certain remedies for the completed violation of all these Rules Some 
of these are civil remedies while others are of a penal nature. Before we discuss 
the availability of pre-marriage remedies, if any, a brief tabulation of the statutory 
post-marriage remedies cannot be considered unimportant : 


(a) If Rule I ıs violated (1) the second bigamous marriage can be declared 
null and void by a decree of nullity on a petition filed under section 11, and (u) the 
guilty paity can be prosecuted for the offence of bigamy under section 494 or 495 
of the Indian Penal Code ? 


(b) If Rule II 1s violated, the marriage can be avoided by the aggrieved 
party by a decree of annulment on a petition under section 12. 


—À =. 














* LL M , Lecturer in Law Muslim University, Aligarh. 

1 Section 5, Hindu Marriage Act, 1955 

2 These conditions will be referred to as ‘ Rules’ all through this paper. 
3. Section 17. 
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(c) If Rule III 1s violated, the party to the marriage guilty of such violatioa 
can be prosecuted under section 18 of the Act.* 


(d) If Rule IV or V is violated, (1) the marriage can be declared null and void 
by a decree of nullity on a petition under section 11, and (u) the guilty parties can 
be prosecuted under section 18 of the Act. 


(e) If Rule V 1s violated, the guilty party can be prosecuted for fine under 
section 18 of the Act 


All these remedies are available only to the husband and wife in the marriage 
concerned. No person other than themselves can intervene. And some of them 
are even independent of the validity and do not affect the existence of the marriage. 
Moreover, foi availing these, the parties have to wait till the actual solemnisation of 
the marriage is over 


Pre-Marriage Remedies.—But the Hindu Marriage Act has not provided any 
procedure to prevent an intended or threatened violation of any of the Rules laid 
down under section 5 The only pre-marriage remedy found ın the Act relates to 
the prejudiced performance of the guardian under Rule V But it does not deal 
with an intended violation of that Rule * So, if a husband 1s going to take another 
wife, his living first wife has no means to prevent it, made available to her by the 
Hindu Marriage Act And if a gul between fifteen and eighteen years of age 1s 
intending to marry without obtaining or against the consent of her guardian-in- 
marriage, the latter cannot enforce his right under the said Act Similarly viola- 
tions of other Rules too cannot be prevented in advance by recourse to any provision 
of the 'Hindu Marnage Act — Thus, if that Act were the only statute to be had 
recourse to in this matter, nothing could be done unless the marrage in disregard 
of law 1s actually solemnized If a party to such intended marriage wants to 
prevent its solemnisation, he or she ıs helpless and has to wait until actually entang- 
led in that unwanted marriage And if a person other than a party to the intended 
marriage, having a genuine interest in its prevention, wants to do so, he too 1s and 
always remains helpless so far as the Hindu Marriage Act 1s concerned. Under 
that Act such a person has no ways open either before or after the solemnisation 
of marriage. For these purposes extraneous remedies will have to be sought for 
beyond the frontiers of the Hindu Marriage Act. 


Special Remedies.—A search should be made, first, for special remedies, if 
any, available in laws other than the Hindu Marriage Act. For the prevention of 
an intended violation of Rule III, a specific remedy 1s found under the provisions 
of the Child Marriage Restraint Act, 1929 According to that Rule no male who 
has not completed the 18th year and no female who 1s below 15 years of age, 
should marry This Rule and the penal provision relating thereto contained in 
section 18 of the Act are to be construed in the light of the rules laid down ın the 
Act of 1929 Under section 12 of that Act, a Court may, if satisfied through 
information laid before it, that a child-marriage has been arranged or is about to 
be solemnised, issue an injunction to prevent the same. So, the remedy for the 
prevention of a thréatened violation of Rule II will be to lay an information before 
the Court under section 12 of the Child Marriage Restraint Act, 1929. This can 
be done by the minor parties to the marriage themselves or by any other interested 
person They can ask the Court to issue an injunction restraining such marriage. 
The injunction can be issued against any of the following persons — 





, (1) Males above eighteen years intending to marry a female below fifteen years 
of age. 





4 ~Thosé whó directed, performed or conducted and those parents, guardians or others,in 
charge of the parties to such a marriage who permitted, promoted or negligently failed to prevent it, 
can be prosecuted under the various sections of the Child Marriage Restraint Act, 1929 


* 5. Section 6 (5)—Under this rule a Court can issue an injunction to prevent an intended 
Marriage to which a guardian has consented to against the interest of the bride. 


- 
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(ii) Persons performing, conducting or directing that intended marriage. 


(i) Parents, guardians or other persons having charge of the underage parties 
concerned 


Such 1njunctions are to be issued after offering an opportunity to show cause 
against their issue Disobeying these ıs an offence punishable with imprisonment 
of either description upto three months or with fine upto one thousand rupees or 
with both.® 


For prevention of the intended violation of other Rules no specific remedy 
seems to be available under any particular law An excursion should, therefore, 
be made for this purpose in the ordinary civil law of the land. 


Maintainability of Civil Suits.—Then the important question arises whether an 
ordinary civil suit filed for the prevention of their violation can be maintained 
under section 9 of the Code of Civil Procedure The said section 9 lays down 
that the civil Courts shall have jurisdiction to try all suits of a civil nature except- 
ing suits of which their cognizance is expressly or impliedly barred. ‘Civil nature’ 
bas nowhere been defined. But apparently suits in which the principal question 
is as to a civil or legal right will be suits of a civil nature * The general rule of law 
seems to be that when a legal right and an infringement of that 1s alleged, the civil 
Courts should entertain suit unless the entertamment 1s expressly or mmpliedly bar- 
red So, the maintainability of a civil suit for the prevention of violations of .he 
Rules under section 5 of the Hindu Marriage Act will depend, first, on the question 
whether the said violations result ın the infringement of any civil or legal rights 
of any persons The answer seems to be ın the affirmative All those Rules do 


create civil and legal rights in favour of certain persons Some of these may be 
described as rollows — 


(1) Rule I vests a right in one spouse that the party to the marriage should 
not marry agam during the hfe of the former 


(u) Rule II vests a right in all persons that they should not be married to 
idiots or lunatics 


2 (u) Rule III vests a right in the minors that they should not be contracted 
DS UNE before attaining majority, and with it the resulting understandmg 
of things. 


(iv) Rule V vests a right ın the guardians of marrageable brides under 
eighteen years of age, that they must be consulted, and so on. 


Thus if the Rules are violated, the corresponding civil and legal rights will be neces- 
sarily infringed And such an infringement will give rise to a cause of action for 
which a civil suit should be maintained Thus, wherever any Rule under section 5 1s 


about to be violated, a civil suit for the purpose of preventing the same must be 
entertained 


^ 


The other condition to be fulfilled for the maintainability of civil suits is that 
>the cognisance must be neither expressly nor impliedly barred 


There seems to be nothing in any section of the Hindu Marriage Act that can 
be deemed to have “expressly” barred the maintainability of a civil suit to prevent 
the violation of a Rule under section 5 There are no express provisions ın this 
regard, no doubt But there is no express prohibition too. The question there- 
fore, remains only of an “implied” bar, if any The relevant provisions of the 
Act 1n this respect are contained in sections 4, 9 and 19 








6 Section 12, Child Marriage Restraint Act, 1929, 
7 Mulla, Code of Civil Procedue, 33, 
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Section 19, saying that all petitions under the Act shall be presented to the 
District Court, clearly refers to the petitions for which provisions have been made 
in the Act itself Remedies by way of petition provided in the Act are 


(1) A decree of restitution of conjugal rights under section 9, 
(11) A decree of judicial separation under section 10, 
(iii) A decree of nullity under section 11, when the marriage 1s void, 


(iv) A decree of annulment under section 12, when the marriage is void- 
able at the option of the aggrieved party, 


(v) A decree of divorce under section 13, 


(v1) Applications for expenses of proceedings, maintenance pendente lite 
or permanent alimony, under section 24 or 25, 


(vii) Application regarding custody of children, under section 26. 
The above list shows that no provision for a ‘petition’ for prevention of an 
intended marriage in disregard of law, has been made anywhere in the Act Sec- 
tion 19, which has expressly been made applicable to ‘petitions under the Act’ can- 
not, therefore, bar the entertamment of a civil suit for a purpose other than those 
included ın the above list 


Section 9, dealing with the restitution of conjugal right, has ousted the juris- 
diction of the ordinary civil Courts to entertain a suit for that purpose, wherefor only 
a petition can be presented to the Distiict Court now So, the Madhya Pradesh High 
Court in 19595, and the Punjab High Court recently 1n 1963°, held that a civil suit for 
1estitution of conjugal rights, filed by a Hindu, cannot be maintained now A new 
remedy has been provided specifically and so the maintaimnabihty of a civil suit 1s 
barred So will be barred a suit for judicial separation, divorce or any other 
matter listed above But where lies 1n it an implied bar regarding the maintain- 


ability of a civil suit for prevention of a threatened violation of a Rule under sec- 
tion 5? 


. Section 4 (b) lays down that any other law in force immediately before the 
commencement of this Act shall cease to have effect in so far as it is inconsistent 
with any of the provisions contained in it. But can this section be construed to 
the effect that section 9 of the Civil Procedure Code cannot have any application 
to any matter relating to Hindu marnages? It ıs véry clear that only those laws 
have been superseded as are inconsistent with the provisions of the Act An 
attempt to prevent an intended oi threatened violation of a Rule under section 
6 of the Act cannot be considered inconsistent with any provision of the Act It 


will be only logically sound and legally valid to encourage and entertain such 
an attempt 


Thus, a civil suit should be perfectly maintainable for the prevention of a 
marriage which ıs about to be solemnised in disregard of a Rule under section 5 


of the Hindu Marriage Act, unless of course, a special remedy 1s available under 
any other special law 


The Issue of Injunctions.—Another important question is whether a perpetual | 
injunction can issue under section 54 of the Specific Relief Act, for the prevention of 
a Hindu marriage in disregard of a Rule? The said section 54 says that an uyuni- 
tion may be granted to the plaintiff to prevent the breach of an obligation existing 
in his favour whether expressly or impliedly. ‘Obligation’ stands for every duty 
enforceable by law! Is ıt not a civil and legal duty of every Hindu who wants 
to marry to fulfil the demands of section 5? When a legal duty 1s imposed on one 
person in respect to another, that other 1s invested with the corresponding legal 
right So, that duty of Hindus impliedly creates various important rights in 


8 Bootan Bav v Durga Prasad, ATR 1959 M P 410 
9  Bharwan Bat v Lila Ram, AIR 1963 Pun.118. 
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favour of different persons, e.g, a wife, a minor, a guardian-in-marniage, etc. 
‘Obligation’ was defined ın Hyderabad Stock Exchange Ltd. v Mis. Ranganath 
Rath Co.?°, as “a tie or bond which constrams a person to do or suffer something 
It implies a 11ght ın another person and restricts the obligee with respect to 
definite acts” Obligation in this sense does exist in favour of the first spouse 
under Rule I, of the person to be marued under Rule II, of the minors under Rule 
III, of the guardian-in-marriage under Rule V, and so on And disregard of 
any of these Rules will necessarily result 1n a bieach of the corresponding obliga- 
tion There should be no objection, therefore, to the issue of an injunction under 
section 54 of the Specific Relief Act, for the prevention of a marriage in disregard 
of any Rule under section 5 of the Hindu Marriage Act, 1955 


Civil Suits and Injunctions for Prevention of Bigamy.—In some cases, various 
Courts have expressly upheld the maintainability of a civil suit and also the vali- 
dity of an injunction for the prevention of bigamy (Rule I) So, when a Hindu 
wife intended to remarry during the life of her husband, a civil suit filed by him 
was held maitamable and an injunction issued to prevent her from doing so, in 
Venkatacharyulu v Rangacharyulu.'* 


In Sitabai v Ramchandra”, a Full Bench of the Bombay High Court held 
that where a Hindu husband contracted a second bigamous marriage, the cogni- 
sance of a civil suit brought by his first wife for getting the second marriage declared 
void, was not barred by the provisions of the Hindu Marriage Act 


An important decision to be considered on the subject was of the Madras High 
Court in Lakshmi Amma! v Ramaswami Naicker? It was an appeal from 
the District Court of Madurai Appellant, the first wife of the respondent, had 
filed a petition under section 11 of the Hindu Mairiage Act seeking a decree of 
nullity 1n regard to her husband's second bigamous marriage The District Court 
had rejected the petition on the ground that section 11 could be availed of only by 
the ‘parties to the second marriage! and not by the first wife In the appeal, tbe 
Counsel for the appellant argued inter alia that the Hindu Marriage Act was pass- 
ed for the benefit of women and saved them from their husbands from indulging 
in polygamy And as the first wife thus got valuable rights under the Act, she 
Should be given the right to apply under section 11, as she will otherwise be left, 
remediless. 


The Madras High Court rejected the above argument. It was held that the 
first wife was not at all remediless She could file a suit under the ordinary law 
for a declaration that the second marriage of her husband was illegal and void 
under the Hindu Marriage Act It was held that “the mere fact that she (first 
wife) will not be entitled to apply under section 11 does not show that she 1s left 
remediless. She must only pursue the costlier remedy of filing a suit under the 
ordinary law There ıs nothing extraordinary or illegal in it ” 





The Counsel for the respondent had argued that in cases of bigamous marriage 
by a Hindu husband, the only remedy that the first wife had, was to file a petition for 
divorce under section 13 (2) of the Act It 1s respectfully submitted that the Court, 
while answering this argument, did not point out important things Petitions foi 
divorce under that section can be filed only if both the first as well as the second 
bigamous marilage were contracted before 17th May, 1955 — In cases of bigamy 
committed after that date, the said provision cannot be availed The High Court, 
however, finally held that the first wife would certainly/have the ordinary right to file 
a civil suit to have the second marriage declared void and illegal 
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In both the Bombay and Madras cases reviewed above, the maintainability of 
a civil suit for prevention of bigamy among Hindus was upheld. But 1n both the 
cases the civil suit ın discord was filed after the solemnisation of the second biga- 
mous marrage Validity of a civil suit for that purpose, along with other post- 
marriage remedies under the Act itself, was accepted But, it 1s submitted, such 
a civil suit should be entertained even if filed before the actual solemnisation of the 
second illegal marriage, when the other spouse has intended to marry agam A 
recent important decision, supporting this submission, 1s of the Mysore High 
Court in Shankarappa v Basamma."* 


It was a Civil Revision Petition from the Court of the Munsif of Gulberga. 
The plaintiff, a Hindu wife, had filed a civil suit asking for a perpetual injunction 
restraining her husband from marrying agam The defendant had argued that a 
civil suit and an application for injunction was not maintainable, as these were bair- 
red by the provisions of the Hindu Marriage Act It was also pleaded that she 
should have waited till the actual solemnisation of the second intended marriage, 
after which she could have sought a remedy under the Act It ıs respectfully 
submitted that the Mysore High Court too did not point out an important point 
No remedy except a criminal prosecution of the husband, which does not affect 
the existense of the marriage, ıs made available to her by the Hindu Marriage 
Act.** It was, however, held that a civil suit by the first wife clearly fell within 
section 9 of the Code of Civil Procedure and that neither any provision in the 
Hindu Marriage Act, nor any other law, barred expressly or 1mpliedly such a suit. 


As regards the maintainability of an application for injunction under section 
54 of the Specific Relief Act, the Mysore High Court held that it could certainly 
issue. It was laid down that the purpose of section 5 (1) was to create an obliga" 
fion between the two spouses each of whom was prohibited from marrying again 
m the other's life-time Thus, one could seek the prevention of the breach of the 
said obligation, and 1s entitled to a perpetual injunction under section 54 of the 
Specific Relief Act 


Injunctions Restraining "Violation of Other Rules.—Like the prevention of 
bigamy, violation of a guardian's right to be consulted for the marriage of a gil 
between fifteen and eighteen years of age has also been specifically accepted as a 
purpose for which an myunction could issue So, the Bombay High Court had 
issued an injunction in Nanabhai Ganpatrava v JYanardhan*, to restore the right 
of a father to give his daughter 1n marnage, m preference to other relations. 
Similarly if the right conferred on a guardian-in-marriage under Rule V 1s denied 
or transgressed, an application for injunction agamst those who are violating 1t, 
should be maintained by the Courts. 


No judicial decisions dealing with the intended violation of other Rules are 
found But the discussion ın this study leads to the conclusion that an intended 
or threatened violation of any of the five Rules under section 5 of the Hindu. 
Marriage Act, should be deemed to be a cause of action falling within the pur- 
view of section 9 of the Civil Procedure Code as well as section 54 of the Specific 
Relef Act And a civil suit or an application for injunction filed to prevent any 
such violation should be held maintainable beyond all doubts, for all these Rules 
create legal and civif rights, and wherever there are 11ghts, there must be remedies 
to work them out. 


- 
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A CRITICAL NOTE ON 


MOHAMMED HABIBULLAH & ANOTHER v K. SEETHAMMAL, 
REPORTED IN (1966) II M.L.J. 378. 


By 
N. BALASUBRAHMANIA IYER, MA ,ML., ADVOCATE, COIMBATORE. 


It 1s very difficult to understand the above quoted decision wherein a Division 
Bench of the Madras High Court has held that the provisions in sections 110 to 
110-F of the Motor Vehicles Act, 1939 (IV of 1939) form a self contained code and 
have no connection with the (Indian) Fatal Accidents Act, 1855 (XIII of 1855). 


An examination of the said provisions of the Motor Vehicles Act shoys that 
they provide a machmery for quick adjudication of clams for compensation in 
respect of motor accidents and the procedure to be adopted by the Tribunals con- 
stituted The jurisdiction of the civil. Courts to entertain such a claim had been 
taken away Nowhere do we find 1n the said provisions, the basis of the liability, 
the persons entitled to compensation, the defences open to the persons sought to he 
made liable, the basis for the measure of compensation to be awarded, etc All 
these pertain to the substantive law of Torts and cannot appropriately find a place 
in a procedural enactment If the said provisions are construed as a self-contained 
code, what 1s the law to be applied by the Tribunal ın the adjudication of claims” 
The Punjab High Court has rightly (f I may say so, with respect) held in the case of 
Sri Ram Piatap v. Punjab Roadways, Ambala‘ that the Tribunal has necessarily 
to turn to the law of Torts for fixing the hability If the law of Torts 1s to be 
applied, (The Indian) Fatal Accidents Act, 1855 which is a part of the substantive 
law of Torts ts necessarily attracted 


At common law, there was no right to claim compensation in respect of fatal 
accidents, as the maxim "actio personalis moritur cum-persona” strictly applied 
To remedy this defect, and to provide for compensation for the benefit of the depen- 
dants of the victim, Lord Campbell's Act was enacted in England and this was 
followed 1n India by the passing of the Indian Fatal Accidents Act, 1855 (XIII of 
1855) on the same lines as Lord Campbell’s Act The Act for the first time gave 
a right of action for compensation 1n favour of the wife, husband, parent or child 
of the deceased, as they are presumably dependant on the deceased The Courts 
would consider the degree of dependance on the deceased 1n assessing the quantum 
of compensation Apart from the said Act there 1s no other person who would be 
entitled to compensation 1n respect. of a fatal accident, and the Act 1s the founda- 
tion fo1 the claim for compensation ın case of death 


When the Legislature introduced the relevant provisions in the Motor Vehi- 
cles Act, the use of the word “compensation” imported the whole doctrine of the 
law of Torts and the claim 1n case of death can only refer to the claim under the 
Fatal Accidents Act. The Legislature knew of the provisions of the Fatal Acci- 
dents Act and any claim before the Tribunal in case of death can arise only on the 
basis of that Act. 


The learned Judges constituting the Bench which decided the case under 
notice, held that because the provisions in the Motor Vehicles Act ‘make no men- 
tion of any kind concerning any of the provisions of the Fatal Accidents Act and 
do not incorporate any such provision even by the most oblique reference’ the 
application of the Fatal Accidents Act 1s excluded With great respect it 1s sub- 
mitted, no reference to the Act 1s either necessary or possible Where under law 
(including the Fatal Accidents Act) a person ıs entitled to compensation, an appli- 
cation can be made to the Tribunal, which has necessarily to apply the law and grant 
or refuse compensation prayed for. 
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The learned Judges have decided that any legal representative of the victim 
of the accident 1s entitled to compensation, even though under ordinary law, there 
1s no right to recover such compensation If the decision 1s allowed to stand, even 
a remote heir who had nothing to do with the deceased during his hfetime, can 
claim compensation before the Tribunal The Legislature never contemplated 
any change 1n the law of Torts while introducing the sections 110 to 110-F in the 


Act. 





BATHON BAI v. A. S. VAIDYANATHAN, (1966) H M.L.J. 412)— 
A CRITICAL NOTE. 
By 
V. NARAYANASWAMI, B A., B L., ADVOCATE, HIGH COURT, MADRAS. 

It 1s laid down in the above decision that the fact that the landlord is living 
in a rented house would be enough to saüsfy the Court about the bona fides of the 
requirement under section 10 (3) (a) () of the Madras Buildings (Lease and Rent 
Control) Act, 1960, that the requirement of the landlord must be adjudged as at 
the date of hearing and that the lack of bona fides ought not to be inferred from 
factors such as the landloid's having other houses or that he or she 1s not 
permanently living in the City or Town concerned. 

This decision which enlarges the rights of a landlord requiring his building 
for his own occupation 1s likely to lead to certaia iesulis enabling unsciupulous 
landlords to victimise their tenants © While section 10 (3) (a) G) of the Act recog- 
nises the right of a landlord to claim a building ın the occupation of a tenant, it 
makes the same subject to the claim being bona fide which meidentally is m keeping 
with the main object of the statute, namely, prevention of unreasonable eviction of 
tenants by landlords The bona fides of a landlord has to be tested with reference to 
the facts of each case and to define the same on set notions and principles divorced 
from other attendant circumstances of each particular case 1s likely to result in 
practical difficulties in the administration of justice. Rulings of the High Court 
on such matters would tie the hands of the lower Courts 1n assessing the bona fides 
of the requirements of a landlord by taking into consideration all the facts and 
circumstances of each case Itis not infrequent that a disgruntled landlord 
attempts to evict the tenant by alleging a bona fide requirement to achieve his ends 
In such proceedings the tenant has to expose the lack of bona fides only with refer- 
ence to the previous course of conduct of the landlord from which alone hus motive 
in seeking evigtion can be inferred If a landlord owning a number of buildings 
1n the City, himself being ın occupation of one of them chooses to remove himself to 
a rented building just to be able to evict lus unwanted tenant, the tenant will be 
powerless to resist the eviction proceedings effectively as he cannot plead facts leading 
to the landlord moving into a rented building, and no reference could be made to his 
ownership of other buildings in the City and his previous course of conduct in not 
occupying 1n the recent past buildings which became available for his occupation 

A landlord’s permanent residence outside the city or town concerned will throw 
some light in testing his bona fides while calling in aid the provisions of section 10 
(3) (a) (1) of the Act and to shut out the consideration of this aspect by the Courts 
while assessing bona fides of the landlord’s requirement will enable a landlord to 
have an easy walk over. Section 10 (3) (a) (1) of the Act which enables a land- 
lord to apply for eviction of a tenant provides for the essential conditions to main- 
tain such a petition and the landlord to be successful theiein should satisfy the 
Court about his bona fides failing which the petition should be dismissed as per 
the provisions of section 10 (3) (e) of the Act. If living 1n a rented premises by 
the landlord by itself be deemed to establish his bona fides, the provisions of sec- 
tion 10 (3) (e) of the Act are rendered unnecessary and ineffective. It may there- 
fore appear that the above decision requires to be reconsidered on an appropriate 


occasion. 
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EXECUTION OF AWARDS, DECREES, ORDERS AND DECISIONS 
IN THE CO-OPERATIVE SOCIETIES LAW. 


By 
S R BHANSALI 


The policy of the Co-operative Societies Acts of all States in India, is to save 
the members from protracted, expensive and sometunes rumous htigation of the 
civil Courts One of the ordinary presumptions always 1s that the legislation does 
not intend to make any substantial alteration ın the ordinary rules of law beyond 
what 1t explicitly declares ether ın express terms or by implication In all general 
matters outside those linuts the law remains undisturbed. It 1s in the last degree 
amprobable that the legislature would overthrow the fundamental principles, ın- 
fringe rights, or depart from the general system of law, without expressing its inten- 
tion with irresistible clearness. The Co-operative Law has deprived the subject 
of his common law right of action and provides a special and prompt procedure for 
‘cases concerning arbitration, liquidation, etc , ın which, having regard to the class 
of people affected, a speedy decision as to their disputes 1s essential After obtain- 
ing such decision, award, etc , speedily, the judgment-creditor has to pass through 
another ordeal, e.g., execution proceedings where the judgment-debtor or the default- 
er failed to carry out the decision, award, etc Execution 1s thus the second stage 
m all litigations, the first being upto the award, decree, order or decision Execu- 
tion is the enforcement of the orders with the aid of the Court so that the judgment 
creditor can reap the benefit of the decree, award order, etc The mode of execution 
naturally depends upon the nature of the decree and the assistance sought at the 
hands of the executing Court.* Such awards, etc., may be classified ın the follow- 
ing categories: 


(1) An order of recovery made by the Registrar 1n | 3e course of audit, inquiry, 
inspection or the winding up of a co-operative society against a person who has 
taken part in the organisation or management of such society or who 1s or has at any 
time been an officer or an employee of the society, for repayment or restoration of 
money or property with interest or payment of contribution and costs or compen- 
sation, 


(u) An order directing the payment of any debt or outstanding demand due 
to the society by any member or past member or deceased member, by sale of pro- 
perty or any interest therein, which 1s subject to a charge, made by the Registrar 
or any person authorised by him; 


_ (i) Any decision or award passed by the Registrar, or any person who has 
‘been invested by the Government with power 1n this behalf or an arbitrator, 


(av) An order passed by the Liquidator in the liquidation proceedings, 


(v) An order passed in appeal, revision or review by the State Co-operative 
Tribunal, 


(vi) Any interlocutory order pending the decision of the appeal or revision 
passed by the State Co-operative Tribunal, or 


(vu) An order passed in appeal by the Registrar, or the State Government 
Such awards, decrees, orders or decisions are binding on the parties to the pro 
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ceedings and they should carry out the order. On the faure of the judgment- 
debtor or the defaulter the execution proceedings have to be ordered A party 
should first of all obtain a certificate from the Registrar that the order, decision or 
award 1s not yet satisfied and with the aid of that certificate?, put the award, order, 
etc 1n execution, through any of the following ways 


() In a competent civil Court treating the same as a decree of a civil Court; 
or 


(1) In the Court of the Collector for recovery treating the decretal arrears 
as arrears of land revenue, or 

Gu) In the Registrars Court, requiring hum to execute by the attachment 
and sale or sale without attachment of any property of the person or a co-operative 
society against whom the order, decision, or award has been obtained. 

These are three alternative remedies to a person to pursue in one or more 
forms A question may arise whether a person could follow only one or all the 
remedies In Muppanna v Shree Gajanan Co-operative Bank,’ the respondent 

Bank obtained an award against one ‘S’ and others. After obtaining the certifi- 
cate from the Registrar, to execute the award, the Bank filed four applications one 
after another 1n the civil Court, all of which were unsuccessful In the last applica- 
tion the executing civil Court held that the application was barred by limitation. 
The Bank filed an appeal which was dismissed. Thereafter the Bank obtamed 
another certificate from the Registrar and applied to the Collector for recovery of 
the dues as arrears of land revenue. The plaintiffs judgment-debtors thereafter 
field a civil suit for an injunction against the respondent bank restraming it from 
executing the award through Revenue Authorities. Gajendragadkar, J , held that 
merely because civil Court held that a remedy of a party was barred, 1t does not 
necessarily follow that the claim ipso facto lapses. He further observed that an 
enforcement of the award in civil Court may be barred by limitation. It does not 
follow that the award becomes infructuous and 1t was open to the party under the 
alternative remedy given to ıt, to apply to the Collector to recover the amount as 
arrears of land revenue, and 1t does not appear that that remedy would not be avail- 
able to a party concerned.* A further contention was that if one of the two alter- 
native remedies has been resorted to, the second remedy cannot be availed of by the 
party — Repelling that contention the Court observed 


“Section 51, Civil Procedure Code, enumerates the various ways in which a 
decree of the civil Court can be executed and it ıs well recognised that it is open to 
a decree-holder to pursue all or any of his remedies at the same time or even the 
same remedy at different places It could not be contended with reference to 
section 51, that a resort to one remedy by implication precludes the decree-holder 
from resorting to other remedies.” 


In the case of an application before the Collector the State Acts have laid 
down twelve years as a period of limitation, from the date fixed in the order, deci- 
sion or award and 1f no such date if fixed, from the date of the order, decision or 
award, as the case may be It would thus follow that 1f the civil Court has refused 
to execute or dismissed an application for execution, it ıs open to the judgment- 
creditor to apply to the revenue Court for the recovery as arrears of land revenue, 


provided that the revenue Court is approached within the twelve years’ period as 
stated above 











— 


2. An order granting the certificate is not subject to an appeal and is final In Bhimsen v. 
Urban Bank, A I.R. 1947 Bom 370 the Court observed that the certificate which the Registrar has 
to grant ıs not subject to any hmitation. 

Tbe certificate itself shall not become a decree of a civil Court, but must be deemed assuch It 
as only for the purpose of the civil Court to execute the award etc that ıt has got to be given the force. 
ofa decree See Muppannay Shree Gajanan Co-op Bank, A YR. 1947 Bom 375 

ge AIR. 1947 Bom 375. 


4. See also Shimoga Co-op. Bank v. Veena Putta Jors, (1943) 21 Mys L.J 38. 
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Y, Execution by civil Court.—The judgment-creditor, 1f he prefers to follow 
the course prescribed by the Code of Civil Procedure, has to step into the arena of 
the Court and follow a rigid and complicated procedure The provisions of O. 21 of 
the Civil Procedure Code deal with the subject and a reference may be made to the 
said Order for a relevant question The primary requirement 1s the petition to- 
be filed under rule 11 of the said Order A question may arise whether such 
petition should be accompanied with a certified copy of the Award, order or deci- 
sion In Pahar U. Co-operative Bank v. Adu Bhuia*-5, ıt was held that along 
with the application for execution of the award, the award or its copy need not 
be filed in the Court The only necessity 1s that the certificate issued by the Regis- 
Ene must be enclosed with the apphcation for execution In this case the Court. 
observed. 


“In joining the society its members agree to abide by its rules, thus they con- 
tract that their disputes shall be decided as directed by the Act, and under these pro- 
visions of the Act the Arbitrators’ awards are enforced by the civil Court Such 
awards are quite different from ordinary arbitration awards and there is no reason to 
suppose that ıt was 1ntended that Schedule II, Civil Procedure Code should apply to 
them .. . An award given by the Inspector of Co-operative Societies 
appointed as Arbitrator by the Registrar 1s not an award by arbitrators appointed. 
by the parties It has the force of decree and before 1t can be enforced as a decree 
it is not necessary to file it in Court as in case of awards by arbitrators appointed. 
by the contract of parties." 


If there are more decree-holders than one and the application for execution 
has been made by some only, security has to be furnished for safeguarding the in- 
terest of the rest. An award may be executed on the application of an assignee.7 
A notice to the judgment-debtor under rule 22, 1s a mandatory provision, if the 
execution is taken out more than two years after the decree without which the 
decree cannot be executed When a decision or award or order passed by the 
Registrar 1s transmitted to a civil Court for execution, the executing civil Court 
assumes the position of the Court which passed a decree or award by virtue of 
Order 21, rule 16, Civil Procedure Code In such a case the Registrar, has, 
however, power to recognise the assignment only when he is himself enforcing the 
award or decree because the power of recognising assignment 1s only incidental to 
his power of executing the decree * 


Award, decision or order cannot be cballenged in the civil Court.—In pur- 
suance to the notice or on the appearance of the judgment-debtor suo motu, if an 
objection is put forth regarding execution, the same shall be heard by the civil 
Court and a judicial order has to be passed The Court may overrule the objec- 
tion, and direct the execution and pass a suitable order. If the order 1s one relating 
to discharge or satisfaction of a decree, it falls within the provisions of section 4? 
of Civil Procedure Code as an appealable order, as otherwise, every order jeter- 
mining the nghts of the parties becomes and operates as res judicata, at a subse- 
quent stage of the proceedings.? 


Where an award made under the Co-operative Societies Act is alleged to have 
been made without jurisdiction and not according to the terms of the Act, it is 
open to the aggrieved party to bring a suit to that effect, but such objection cannot 


—— 


5-6 AIR 1933 Cal 695 (2) See also Crty Co-op Bank Lid, Mysore v K P. Swamy, (1939) 44 Mys. 
HOR 528 (1939) 17 MysLJ 342 
T 7 Mumsam Chetti v. Chenchu Natdu, (1940) M WN 721. (1940 2M L Jf. 216 AIR. 1940 
ad 849 
8. Padmanabha Bhatta v Pakiru Rai, (1960) Ker.L.T 918 (1960) 2 Ker.L.R. 444 : (1960) Kera 
LJ. 987 
9. See supra note at I. 
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be taken in the execution proceedings started ın pursuance of the award, the objec- 
tors remedy being an appeal to the appellate authority +° 


A contributory order passed by a liquidator being enforceable as a decree, an 
‘objection that the order was invalid because of the omission to give notice to a mem- 
iber before determining his liability cannot be entertained in proceedings for exe- 
cution of the order.“ 


When a liquidator acts without statutory sanction his acts can be challenged 
in the civil Court Therefore, i£ a contribufory order passed by the liquidator 
against a member of the society 1s without jurisdiction it can be challenged by 
means of a suit in a civil Court But it cannot be questioned 1n the execution 
proceedings, unless the order was without jurisdiction 1s apparent on the face 
of the order or capable of being gathered without the necessity of an enquiry into 
facts In Prabhakar v Balmakridhed Co-operative Society, Ltd.,° the liquida- 
tor of the society passed contributory orders against the appellants. In execution 
proceedings they objected that they were not members of the society and had paid 
a outstanding debts to the society Puramik, J , rejected this contention and 
observed 


“The forum for raising such objection is not the executing Court unless there 
are exceptional circumstances patent on the face of the decree or closely allied to it, 
circumstances which do not necessitate an enquiry into facts. In the case before 
us there 1s nothing whatever from which it might be assumed that the action of the 
Jiquidator was without jurisdiction.” 


In Laxman v Dhamori Co-operative Credit Society,“ the Deputy Registrar 
passed an award against a member and his two minor sons on the basis of a mort- 
gage deed executed by them ın favour of the defendant society In the execution 
proceedings the minor sons resisted the award on the ground that the Deputy 
Registrar had no jurisdiction to pass an award against them who were minors and 
not members of the society and that under Order 34, rule 14, the mortgaged pro- 
perty cannot be sold without fing a regular suit. The Court rejected this con- 
tention and held that the mere fact that the appellants were minors would not be 
a circumstance which would deprive the Registrar of his jurisdiction to pass an 
award Further to insist on the necessity for a civil suit on the strength of Order 
34, rule 14 1s tantamount to saying that the Co-operative Societies Act should be 
regarded as nugatory It must be noticed that Order 34, rule 14 contemplates 
decrees for the payment of money only, and as the decision given by the Registiar 
‘directs the sale of hte property comprised in the mortgage ıt does not militate against 
Order 34, rule 14 While an executing Court 1s entitled to refuse to execute a 
‘decree in particular cases 1f the Court which passed the decree had no jurisdiction 
to pass it, nevertheless the fact that the Court had no such jurisdiction must be 
apparent on the face of the decree or must be capable of being gathered without 
the necessity of an enquiry into facts. 


A civil Court cannot entertain a suit for a declaration that an order of the 
liquidator ıs ultra vires and cannot be executed.** But the Bombay and Calcutta 
High Courts'* had, however, taken a different view that,if the order is clearly ultra 
vires the powers conferred on the liquidator or the arbitrator, then obviously the 
civil Court can intervene and the order or the award may not be executed. In 





10  Balwant Singh v Anjuman Amadad Bahami Qarza, AIR 1939 Lah 40 


Hir —Rajdarkhan v. Rambhau, A YR. 1955 Nag 262, AIR r3 Nag 161 and Gumari Thorap 
Marwadı v Vishvanath Parbhu Hingmire, ATR 1922 Bom 195, Ref 


12  Parvathamma v Pura Co-op Society, (1945) 50 Mys HGR 8 (1945) 23 Mys.L J 81 
13 AIR 1946 Nag 161 
14 AIR 1933 Nag art 

; s: (1918) 44 IC 353 


Ganpat Rama Rao v Krishnan Das, ILR. (1920) 44 Bom. 482 , Somkant Makant v. Sarveshwa 
Das, AIR 1927 Cal 578. 
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other words the executing Court can 1nquire into the competence of the award or 
the order. 


Mortgage in favour of society—A ward made by the Registrar is not a mort- 
gage decree,—The State Co-operative Societies Act provides that the order, deci- 
sion or award on a certificate signed by the Registrar shall be deemed to be a 
decree of a civil Court. In other words the order, decision or award itself shall 
not be a decree of the civil Court, but if that ıs put 1n execution, it shall be exe- 
cuted by the civil Court as a decree. If a member has mortgaged his property ux 
favour of the society, any award made 1n relation to that mortgaged property shall 
not ipso facto become a mortgage decree 7” 


When the award, decision or order is against the society, execution cannot be 
levied against the member.—Co-operative society, being a statutory corporation, 
is a legal person and its debts are distinct from the liability of its members which 
members can only be reached by creditors of the Corporation ın winding up pro- 
ceedings ?? Hence it ıs legally not possible for the Registrar to make an award 
agamst the members personally for a debt of the society Member’s hability to 
make good the debts of a society does not arise till the liquidation and no award 
in favour of a creditor for a debt of the society can either be made or enforced 
against the membe: personally. Where an award executable as a decree 1s being 
enforced against the society and the member, and the membét raised no objection, 
his son can challenge 1t at the execution stage of the proceedings but only to the 
extent necessary to protect his interests He cannot be allowed to fight his father's 
battles though he may use the same weapons which his father used or might have 
used The test ıs “whether the decree was obtained against the father personally 
Or ın a iepresentative capacity’. 


In Co-operative Central Bank v Narayan Ramjee”, when a co-operative 
society, became heavily indebted to the appellant Bank, the Bank obtained an 
award from the Registrar against the society. In execution proceedings the fields 
of a member were sold and were purchased by the Bank The respondents were 
executing their two decrees against the member of the society They applied for 
rateable distribution which was allowed The Bank in the present suit clamm- 
ed that the respondents had wrongly withdrawn an amount ın excess of what they 
were entitled to get and that they were liable to refund the excess amount received 
by them The defence by the respondents was that the Bank had obtained the 
award against the society which was a body corporate, and 1t could not be executed 
individually against the members thereof The sale of that member’s property 
was 1llegal and ultra vires. The Court rejected this contention and held that the 
validity of the award could be challenged by the member alone and no one else. 
Niyogi, J , observed 

“In these circumstances 1t appears to me impossible to hold that the award is 
void and ineffective so as to invalidate the sale which followed ıt Even on the 
assumption that the sale was void, I fail to see how the respondents can rely on it 
for repudiating their hability to refund the excess amount which they received out 
of the purchase-money But for the sale they would not have got the money which 
they did Having received benefit from the sale can they repudiate the sale 
A party cannot approbate and reprobate, blow hot and cold ın the same breath "?* 








17  Satsh Chandra Nag v Silchar Co-op Town Bank Ltd, AIR 1942 Cal 291 

18 Shreelaly Central Co-op Bank of Piparia, (1936) NLJ 6,2oNLJ 136, AIR 1931 Pat 321; 
AIR 1934 Mad 181, and AIR 1925 Cal 203 Rel on 

19 Naran Sakharam v Co-op Geniral Bank, AIR 1938 Nag 434 , Ref Lingengowda v — Basan- 
gowda, ILR (1927) 51 Bom 450 
2 20 AIR 1943 Nag 7 ,See also Shr: Jang Bahadur Chaube v Collector, Jaunpur, (1957) AN L J- 
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Execution of an award held time-barred—Second award on the same matter— 
Whether valid.—As has been stated in the beginning, the policy of the Co-operative 
law 1s to save the members from protracted, expensive and sometimes ruinous litiga- 
tion of the civil Courts , At the same time these special enactments should be 
strictly construed Where the executing Court, which had full jurisdiction to decide 
the matter, formally held that the amount under the award had been fully satisfied 
and no appeal was filed and the order was allowed to become final, the party cannot 
obtain a second award on the ground that the amount which the parties agreed to 
forego has not been realised.?? Once the dispute has been settled ıt 1s not open to 
a society to take further action in the matter by having recourse to the Registrar 
and the subsequent arbitration proceedings. In Anjuman Dehi v Kehar Singh”, 
the execution of an award settling the dispute between the society and its members 
was held by the executing Court as time-barred and the society again referred the 
same dispute to arbitration and obtained an award It was held that the dispute 
between the society and 1ts member was determined by the first award and the subse- 
quent dispute referred by the society to arbitration was one which could only be 
decided by the executing Court for 1t related wholly to the discharge of the award. 
It was further held that the second award was one which could not be passed and 
a suit could lie to have it declared void. 


Death before award—Execution cannot take place.—Where the co-operative 
society obtained an award against a person, who had already died, the legal repre- 
sentative against whom the society wanted to execute the award, raised an objection 
that the award was a nullity 1n as thuch as the defendant had died before the award 
was made  Bhide, J , accepted this contention and held that an award granted 
under the Co-operative Societies Act 1s to be executed in the same manner as a 
decree of the civil Court and consequently on the death of a person, an award 
granted after such death must be treated as nullity.** 


Award against insolvent cannot be enforced by executing Court.—A member 
of the society can claim before the executing Court that the award, decision or 
order passed agamst him cannot be executed, in view of the fact that he has been 
finally discharged by the competent Court. In Molar v Co-operative Society, 
Sambhalka?^, the petitioner was adjudged insolvent and was finally discharged by 
the insolvency Court About two years later the liquidator made an order direct- 
ing the petitioner to contribute to the assets of the society. In the execution pro- 
ceedings, the petitioner pleaded that he has been finally discharged by the msol- 
vency Court It was held that any liability arising from a provable debt dis- 
appeared when the order of discharge was made Even if the liquidator was com- 
petent to make an order against the petitioner and the liability could not be chal- 
lenged by the executing Court on the ground that 1t was an order not made by a 


competent Court, 1t could not be executed, as by the force of the statute the habihty 
has disappeared 


Execution and res judicata —Once a decision has been taken by the executing 
Court, and no appeal has been taken and if any appeal has been taken it has 


* Tt 1s a well acceptable principle that a party cannot both approbate and reprobate He cannot 
to use the words of Honeyman, J, (1873) LR 8 CP 350, Smith v Baker at the same time blow hot 
and cold He cannot say at one time that the transaction 1s valid and thereby obtain some advantage 
to which he could only be entitlted on the footing that ıt 1s valid and at another say ıt 1s void for the 
purpose of securing some further advantage " 

22 Hira Nand v Anjuman Bank, AIR 1935 Lah 631 

23 AIR 1936 Lah 9gor,Rel on AIR 1932 Lah 53 

24 +Mt Gulab Bano v Anjuman Imad Baham: Qarza, AIR 1937 Lah 63, Rel on Anwarul 
Haqv Nazar Abbas, AIR 1925 Lah 494 and Radhakrishan Sokanlal v | Biharilal Asanand, AIR 1995 
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finally decided, it shall operate as res judicata 1n a similar subsequent proceedings. 
In Jagadeo v. Co-operative Society, Mahalungi', the application for execution was 
dismissed on account of the failure of the applicant to pay process-fee. On the 
second occasion the application for execution was time-barred, but no reason was 
assigned by the executing Court for its statement On the third occasion the 
opposite party raised a question of res judicata. The Court rejected thus conten- 
tion Sen, J., observed 


“There has been no decision by the executing Court on the merits of the con- 
troversy raised by the judgment-debtor. Section 11 of Civil Procedure Code 
has no application nor can the rule of res judicata be called 1n aid.” 


Where ‘A’ was a member of a co-operative society and in respect of a debt due 
from the society to the Central Co-operative Bank an award was passed in favour of 
the Bank for recovering the debt from ‘A’ as member of the society, ıt was held by 
the Revenue Court that the claim of the Bank was barred by limitation. Subse- 
quently the society obtained a mortgage award in respect of mortgage executed by 
‘A’ in its favour ‘A’ contended that the previous award would operate as res 
judicata. It was held that as the previous award was with reference to a totally 
different debt and the liability of ‘A’ was a different kind of liability the decision ia 
the previous award could not operate as ‘res judicata’ in the proceedings m respect 
of the subsequent award .? 


Where a previous award has been given, if there remained a dispute as to the 
judgmenf-debtor’s ability to pay, or the manner of enforcement of payment, the 
Registrar would be competent to deal with the matter and to make a second or a 
subsequent award 1n respect of the same dispute Section 11 of Civil Procedure 
Code has no application to such dispute The second award can, however, be 
obtained and executed only if there ıs an outstanding claim or debt due There- 
fore, where the debt has been completely extinguished the Registrar will have no 
power to make a second award.? 


Executing Court cannot refuse to execute the award, decision or order— 
Appeal lies against such refusal.—A Court executing an award, decision or order 
under the Co-operative Societies Act, has no power to do anything except to exe- 
cute the award, etc , as if ıt were a decree of the executing Court + In Ahmad] 
Yar v Co-operative Credit Society®, an award was filed in the civil Court, which 
refused to execute ıt on the ground that ıt was a nullity On appeal the District 
Judge held that the executing Court had no power except to execute the award 
as if 1t were a decree of the Court The High Court upheld the decision and helá 
that an order refusing to execute an award under the Co-operative Societies Act 
holding that 1t was a nulhty 1s appealable. 


Where a liquidator passed an order directing the members to pay the debts of 
the society and the executing Court refused to execute the same, it was held that 
the civil Court had no option but to enforce the order passed by the liquidator.® 


Court which can execute the award, decision or order, can transfer it for execu- 
tion.—The executing Court can transfer the award, decision or order for execution 
to another Court and the transferee Court can execute the award, etc In Kxishnaji 
Shridhar v Mahadeo Sakbaram', an award was made by an arbitrator appointed by 
the Registrar. As one of the opponents had gone to Bombay from Poona and 
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resided there, the petitioner applied before the Poona Court for certificate of trans- 
ferrmg the decree for execution to the Bombay Court. Macleod, C.J , held, “As 
the petitioner could apply to the Poona Court to execute the decree as 1f the Poona 
Court had passed ıt, and the next step would be that if the Poona Court could execute 
the decree, as 1f 1t had passed that decree, then it could transfer that decree under 
section 39, Civil Procedure Code ” 


Executing Court should appoint guardian of the minor before execution.—It 
would be unsafe to rely on the appointment of a guardian by the Registrar 1n the 
summary proceedings and to extend ıt to the execution proceedings ın a civil Court 
which should by its,very nature be governed by the Civil Procedure Code As a 
matter of fact 1t would be just that whenever an executing Court 1s approached to 
carry out the order, award or decision and there 1s manor in the case, the execution 
judge should act under Order 32, Civil Procedure Code and appoint a proper per- 
son to protect the interests of the minor concerned .. 


Where a member of a co-operative society obtained Joan from the society and 
died before repayment, tbe society referred the matter to the Registrar 
who referred that to the Arbitrator The Registrar passed an order 
of payment of due debt In the order the minor daughter of 
deceased member was shown to be represented by her mother as guardian. — The 
society presented the order before the civil Court for execution One house belong- 
ing to the deceased member and eleven houses in which she had one-third share 
were brought to sale The sale was objected on the ground that no guardian was 
appointed to protect her interests ın the Court, although she had a share ın the pro- 
perty which had been auctioned Jt was held that the sale which was the result 
of the proceedings would obviously be invalid and liable to be set aside € In this 
case, Mir Ahmad, J , observed. 


“We are of the opinion that the appomtment of a guardian by the Registrar 
in a summary proceeding 1s not covered by sub-rule (5) of Order 32, rule 3, Civil 
Procedure Code and that Order 32, Civil Procedure Code read with section 141 of 
the Code makes it compulsory that guardians of the minors should be appointed by 
the execution judge before he starts executing a payment order of the Registrar ” 


Sale of movables or immovable property by the executing Court.—The execut- 
ing Court may ultimately order sale of the movables of the judgment-debtor for 
recovering the due amount. If the executing Court has to take recourse to the 
sale of immovable property, the procedure of determining the status of the judgment- 
debtor, the proper conduct of the sale by taking out proper publications by sale 
proclamations, etc , 1s a mandatory provision An auction sale itself requires a 
long procedure, and any illegality in publishing or conducting the sale may vitiate 
it. At an auction sale the purchaser, be ıt a decree-holder or a stranger 
purchases the right, title and interest of the judgment-debtors. The rule of caveat 
emptor, buyer be careful should be borne in mind by the purchaser. 


The three important rules relating to the setting aside of sale are rules 89, 90 
and 91 under Order 21, Civil Procedure Code. The first deals with setting aside 
sales at the instance of the judgment-debtor, if he pays up all the decretal dues with 
a poundage of 5% to the auction-purchaser The second deals with the petition 
that could be filed by the judgment-debtor to set aside the sale on the ground of 
material irregularity or fraud in the conduct of the sale. The third deals with the 
petition that can be filed by the auction-purchaser for setting aside the sale 1f he 
discovers that the judgment-debtor has no interest in the property sold The lmi- 
tation for filing of an application 1s 30 days from the date of sale ın all. the three 
cases The orders passed by the executing Court are subject to an appeal by virtue 
RE AR eA iP ADEN PE EDI I A A AE AS RS DE TE DER RS abr 
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of the provisions under Order 43 of Civil Procedure Code. Only one appeal is pro- 
vided °.1° 


If there be no application under any of the said rules, or if the Court does not 
grant the application 1n case it 1s made, the sale ıs confirmed from the date of sale. 
The purchaser can then take steps for a sale certificate by production of a proper 
stamp The next step that the auction-purchaser or the judgment-creditor if he 
happens to be one, has to take 1s to obtain the possession of the property purchased ., 
The Court will render the necessary assistance to him for putting him ın possession 
of the same If he gets possession there 1s an end of the matter and the decree 
stands satisfied But cases arise where the auction-purchaser may not have a 
smooth sailing, but may face an objection or obstruction The Court enquires 
into the same and if it overrules it, ıt ıs well and good for the auction-purchaser. 
If the same is upheld, the only course open for the auction-purchaser 1s to file a 


suit 9-19 


Sale pending preceedings—Rule of lis pendens —Where the award 1s «passed 
and such award 1s put before the civil Court for execution and the Court directs 
sale of the mortgaged property, any purchase during such proceedings falls under 
the rule of lis pendens. In Velayada v Co-operative Rural Credit Society", a 
member mortgaged his properties to the society and subsequently defaulted 1n pay- 
ing the money The society obtained an award from the Registrar In the execu- 
tion proceedings the properties were sold and the society purchased the hypotheca 
Plaintiff, who purchased the properties subsequent to the filing of the execution peti- 
tion wanted to redeem the properties The main question at issue was whether 
his purchase was pendente lite or not It was held that the Registrar of Co-opera- 
tive Societies acting under the Act was a Court Hence a transfer of property 
pending such proceedings was made pendente lite. 


Execution of award, decision or order before the civil Court and period of 
limitation.—A question may arise whether the executing Court while executing 
the award, decision or order under the Co-operative Societies Act shall be govern- 
ed by the Code of Civil Procedure and the Limitation Act The words ‘in the same 
manner as a decree of such Court’ make all the provisions of the Civil Procedure 
Code and the Limitation Act, applicable to the execution by a civil Court on -the 
certificate of the Registrar under the Co-operative Societies Act The application 
to enforce or execute the certificate 1s necessarily an application under the Civil Pro- 
cedure Code and must, therefore, be governed by the Limitation Act An appli- 
cation of a purchaser at a sale in execution of the certificate for delivery of posses- 
sion is consequently governed by Article 129 of the Limitation Act, 1963 (Article 
167 of the Limitation Act, 1908) and the right to apply accrues from the date of 
confirmation of the sale It cannot be held that there is no time-limit for an 
application for delivery of possession.” 


There has been an attempt to canvass that an award not bemg a decree of the 
civil Court, the enforcement of the same would be governed by Article 181 of the 
old Limitation Act, 1908 and not by Article 182 or 183 which specifically provide 
tor executions In Belvedere Jute Mills Lid. v Hardwari Mull & Co., an award 
under the Arbitration Act was sought-to be enforced. Section 15 of that Act pro- 
vided that the award when filed 1n a Court becomes enforceable ‘as if 1t were a 


—— 
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decree of the Court’. Dealing with the question as to which of the two Articles 
applies, Article 181 or the specific Article 182 or 183 dealing with the execution 
petitions, Rankin, C J , observed 


“Tf one looks at the question of lumitation from the point of view of differ- 
ent alternatives, there could be one inference only and that is that the words 
employed by the legislature ın sub-section (1) of section 15, Arbitration Act, were 
intended to go mto the question of limitation as well as the question of procedure ” 


The above Calcutta case was followed by both the Madras and Bombay High 
Courts. In a Madras case“, Leach, C.J , observed 


“Tf 1t attracts the provision of the Code with regard to execution, 1t must, in 
our opinion of necessity attract the provisions of the Limitation Act which apply to 
the execution of decrees.” 


In a Bombay case”, Rajadhyakashya and Gajendragadkar, JJ., observed: 


: It seems to us that the legislature clearly intended that an award made under 
section 54 of the Act should be executed 1n the same manner as a decree passed by 
the civil Court The manner of execution to which reference 1s made in section 59 
(1) (a) would, we think, attract the application of the relevant provisions of the Code 
of Civil Procedure as much as those of the Limitation Act.” 


By the new Limitation Act, 1963, the procedure for execution of the decree of 
civil Courts has been made simpler by bringing all decrees on a par with decrees of 
the Chartered High Courts, by providing that the period of limitation for execution 
of a decree or order shall be 12 years from the date of decree or order The origmal 
requirement under Article 182 of the old Act in respect of decrees other than those 
of the Chartered High Courts, being kept alive by taking steps in aid, has been 
given a goby ın the new Limitation Act, 1963 with the result that the only period 
prescribed for execution under Art 136 1s 12 years 


Article 136 of the Limitation Act, 1963 contemplates only a decree or order made 
in such form so as to render 1t capable of being enforced in execution, 1f a further 
application 1s necessary to make the decree executable or enforceable, then Article 
137 (old Article 181) applies to such a further apphication'?, which has laid down 
three years as period of limitation. In order to determine the applicability of the 
relevant Article it 1s necessary to ascertain whether the legal requirements of a 
given Article are applicable to a given case or not *7 An application for the amend- 
ment of a decree will now be governed by Article 137 and not by Article 136. Whee 
the execution application was not 1n accordance with law and the Court required the 
decree-holder to amend it and returned the same for amendment but the decree- 
holder presented the amended petition after the time prescribed by the 
Court, it was rejected as it was presented beyond time and it was held that the order 
of rejection was.a final order ?? The execution application may be filed thus within 
twelve or three years as the case may be, from the date of the order, decision or 
award The date of award should be regarded as date on which it is officially com- 
municated to the persons affected thereby In Lakshmi Narayan Kolley v. Lalit 
Mohan”, the award given by the Registrar was communicated to the persons affect- 
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ed after three years The society should have applied for execution within three 
years of the date of the award Actually they instituted execution proceedings 
within three years from the date the award was communicated to them. A ques- 
tion arose whether the date of the award should be deemed to be the date of the 
decision of the arbitrator or the date on which such decision was communicated 
to the party concerned. It was held, “In such a case the date of the award does 
not mean the date written therem, but the time when ıt is handed over to the 
parties, so that they may be able to give effect to it In this view of the case 
the date of award should be regarded as the date on which such award is officially 
communicated to the person or persons affected thereby." 


Where the application for execution of the award was pending before the 
Collector and that was returned after some period to the judgment-creditor, ano- 
ther application to execute the award was made to a civil Court after the expiry 
of the limitation period prescribed for civil Court A question arose whether the 
period during which the application was pending before the Collector would be 
excluded for limitation purposes or not It was held that there was nothing 1n the 
Co-operative Societies Act to indicate that the Collector was deemed to be a Court, 
and since 1t was not a Court the application presented to the civil Court was barred 
by time as ıt was not made within time as required.?° Cornish, J., observed: 


“Reference may be made to the analogous provisions of sections 68 and 71 
Civil Procedure Code which enable a decree to be transmitted to a Collector for 
execution Section 71 says that ın such matter the Collector shall be deemed to act 
judicially. But it has been held in Bhagwandas v Suraj Pd.", that this does not 
mean that the Collector is a Court. I follow this authority ” 


A petition to the Collector for the enforcement of the award 1s not a step-in-aid . 
for saving limitation for a subsequent execution petition in the civil Court.?* 


IH. Execution by the Revenue Court.—The judgment-creditor if he prefers to 
follow the course prescribed by the State Land Revenue Act, has to step into the 
arena of the Revenue Court. The procedure prescribed under the above Act for 
recovery of the land revenue 1s compartively simpler than that of the Code of Civil 
Procedure The amount due under any award, decision or order under the Co- 
operative Societies Act, could be recovered as arrears of land revenue and be exe- 
cuted according to-the provisions of the Land Revenue Act 


Any application for the recovery of the amount shall be made to the Collector 
of the district and shall be accompanied by a certificate signed by the Registrar oi 
by any person authorised by him ın this behalf. Such application must be made 
within twelve years from the date fixed ın the order, decision or award and if no 
Such date is fixed, from the date of the order, decision or award, as the case may be. 


The procedure prescribed under the Rajasthan Land Revenue Act, 1956, for 
recovery of land revenue under section 228 of that Act, 1s by one or more of the 
followmg processes : 


(a) by serving a writ of demand or a citation to appear on any of the default- 
ers, 


(b) by attachment and sale of his movable property, 


(c) by attachment of the specific area, share, patti, or estate, ın respect of 
whuch the arrear 1s due; 


(d) by transfer of such share or patti to a solvent co-sharer; 
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(e) by sale of such specific area or patti or of the whole estate; 
(f) by sale of other immovable property ‘of the defaulter. 


Sale without attachment of property—Prior sale protected.—Every award. 
decision or order has the force and effect of a decree and they are enforced in the 
same manner as a decree on an application being made to a civil Court having 
jurisdiction If no application 1s made to the civil Court, then the Collector caw 
only proceed on such application as he would 1n the case of an arrear of land 
revenue In such event he cannot sell without previous attachment unless there 
is a first charge on the estate. In Nirandgarh Simaria Co-operative Society v. 
Binaivati?, a member of the society mortgaged his one-third share in the village 
to the society and obtained a loan That was a simple mortgage with a provision 
for sale and for personal lability if the sale clause proved infructuous wholly or 
partly The money was not paid and so the society obtained an award from the 
Registrar The Society then put an application before fhe Deputy Commussioner 
for recovery as arrears of land revenue Before any action was taken by the 
Revenue Authorities, the member sold some part of the mortgaged property to 
the plaintiff. The property was subsequently attached and sold by the Revenue 
Authorities. The plaintiff-purchaser claimed that the action of the society and 
the Revenue Authority in selling the property was wrongful. It was held that 
any one who purchases before such attachment is protected. If there was no 
charge, the property could not be sold if ıt had already been attached In the 
absence of such attachment, the prior purchaser has a prior claim. 


Sale subject ío encumbrances.—In a sale held by the Revenue Authorities in 
execution of an award made by the Registrar, the property is not sold free of 
encumbrances. The fact that there 1s no mention 1n the sale proclamation of any 
encumbrance on the property sold is no ground for holding that the property must 
be deemed to be sold free from encumbrances. A Co-operative Society 1s under 
m legal obligation to notify a mortgage, and the purchaser 1s subject to prior encum- 

rances ?4 


Sale of land not specified im the award.—An award made by the Arbitrator 
provided that the defaulter shall pay to the society a certain sum by a fixed date 
and in default, the society was to recover the money by execution of the mortgaged 
lands mentioned in the list enclosed therein In execution the Collector sold not 
only the mortgaged property but also another property not included in the mort- 
gage security, though belonging to the defaulter The sale of the latter item was 
challenged on the ground that not having been included in the mortgage or the 
award, the Collector had no jurisdiction to sell the same It was held that the 
Collector who had power to execute the award according to law ın force for the 
recovery of arrears of land revenue, was at perfect liberty, after exhausting the 
mortgaged properties, to proceed to recover the balance due from the defendant 
as though he was recovering arrears of land revenue and could under section 155 
of the Bombay Land Revenue Code, cause the right, title and interest of the debtor 
1n any:ximmovable property other than the mortgaged property to be sold for the 
debt, and therefore, the sale of the non-mortgaged property was not ultra vires or 
void on that account ?5 

Creditor camnot realise amount directly from member.—'A' who was a mem- 
ber of a co-operative society, approached the society for a loan The society 
requested another ‘Mandal’ (Society) which advanced money to ‘A’ through the 
society When the amount was not paid by ‘A’, the Mandal referred the matter 
to the Registrar, who appointed an arbitrator to decide the dispute The arbi- 
trator held that the dispute between Mandal and non-member could not be decided 











23 AIR 1945Nag 281 , Ghas Ram v Mst Kundanba, AIR 1940Nag 163 Ref 

24 Kastredd: Sıdareddı v Mandapalle Co-op Society, (1940) 1 M.L J 121 A.IR. 1940 Mad 452 * 
(1940 MWN 487 

25 Ramakrishna Vaman v Narayan Vaman, AIR 195: Bom 267: 52 Bom LR 834. 
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by him. The Mandal then claimed the amount from the society and this dispute 
was referred to arbitrator, who held that the Mandal could realise the amount from 
the society and passed an award 1n favour of the Mandal The appellant was not 
a party to this award After obtauung the award the Mandal moved the Collector 
to realise as land revenue The Collector ordered the attachment of the property 
of the appellant In a writ petition the appellant prayed for a writ of mandamus 
and prohibition requiring the Collector not to take any action under the award. 
It was held that no liability could be created by an award against a person who 
was not a party to 1t, nor could a creditor of the society proceed directly against 
the member for the realisation of his debts due from the society.+ If any member 
really owes money to the society, the amount so owed can certainly be considered 
to be included in the assets of the society The creditor of the society can, there- 
fore, proceed agaist this asset also for the realisation of his money. The amount 
so owed by the members of the society to 1t will stand on the footing of an nction- 
able clam An actionable claim can be attached and sold The amount which 
it fetches at the sale can be taken by the creditor The purchaser at the sale will 
then have to enforce the liability of the member 1n any proper proceedings and the 
member in that proceedings will be entitled to challenge the claim against him and 
to show that no amount is really due from hım Without affording this opportu- 
nity to the member, the creditor of the society cannot obviously be allowed to realise 
any amount from the member by means of coercive processes simply because the 
society alleges that the member owes the amount to ıt. 


Arrest of person for recovery is illegal and ultra vires the Constitution.—It 
may be seen that 1n the different kinds of processes prescribed under the Land 
Revenue Act, the Collector has not been authorised to recover the arrear by arrest 
and imprisonment of the defaulter Any such action shall be illegal and ultra 
vires the Constitution In Mohammad Hussaim Ansari v Banaras State Carpet 
Weavers’ Co-operative Union’, the petitioner was a shareholder of a co-operative 
society He acted as Managing Director for a short interval of about eight months. 
On his resignation he was succeeded by another person who had certain contro- 
versy with the petitioner. The society demanded a certain sum which was due 
from the petitioner. The matter was referred to arbitration by the Registrar. 
While the reference was pending the society went mto liquidation The liquida- 
tor sent a requisition to the Registrar, who ın turn sent to the Collector for reco- 
very as arrears of land revenue The Tahsildar after issuing a notice, issued a 
warrant of arrest The petitioner was arrested and after one day he was released 
after furnishing security In a writ petition the petitioner prayed for quashing of 
the entire proceedings including the warrant of arrest on the simple ground that 


they were unauthorised by law. While delivering the judgment, Dhavan, J., 
observed: 


“Article 21 of the Constitution provides that no person shall be deprived of 
his life or personal liberty except according to the procedure established by law. 
The sole question before this Court ıs whether, on the material placed before ıt in 
the form of affidavits and the depositions of the two liquidators, the respondents 
have established their case that the arrest of the petitioner was lawful and accord- 
ing to procedure established by law I have come to the conclusion that the 
arrest of the petitioner was illegal and not authorised by the Co-operative Societies 
Act or any other law ” 


Reference to arbitration not valid—Money cannot be recovered by the Collec- 
tor.—The Registrar has power to refer the dispute touching the constitution, 
management or business of a co-operative society arising between society and its 
member, past member, etc , to the arbitration If such reference was illegal and 
—— M M M aH ——— — M rent HA t€ 


1. Shri Jang Bahadur Chaube v. Collector, Janpur, (1957) All L J 849- 
2. ALR. 1959 All. 733 "The prmople laid down in A.I.R. 1928 All. 128 has now no vahdity, 
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thereafter the Collector has started to recover money under that award, a question 
may arise whether the Collector could recover such money as arrears of land 
revenue In Sriram Aufar v District Co-operative Sugarcane Supply Society, 
Ltd.?, the appellant was the independent payment contractor, and according to the 
contract he worked as payment contractor for about four months and during that 
period a huge sum became due by the appellant. The dispute between the appel- 
lant and the society, was referred to arbitration The society tried to realise the 
amount of the award through the Collector as arrears of land revenue In a civil 
suit the appellant contended that he was neither a member nor an Officer of the 
society and that no consent was taken before referring the matter to arbitration. 
The reference being ab initio invalid, further proceedings before the Collector were 
invalid. The Court accepted this contention and held that even though the appellant 
went to arbitration under a mistaken belief that he was an Officer, the arbitration 
proceedings did not bind him at all, because he was not in law an officer as defined 
by the Act and was not subject to compulsory statutory arbitration In such a case 
it will obviously not be a statutory arbitration and so the provisions of the Co- 
operative Societies Act and the rules shutting out an approach to the civil Cout 
under the Arbitration Act would not apply, nor would any decision given on 
appeal, which was purported to have beén made under the provisions of the Act 
be binding or conclusive.. 


Where the award given by the Registrar was not objected by the judgment- 
debtor, and was sent to the Collector for execution, who sold the fields of the 
judgment-debtor, such sale could not be challenged later on as being void.* The 
principle of section 73 of Civil Procedure Code is not applicable to a sale by the 
Collector and the sale proceeds in the hands of the Collector are not hable to 
attachment at the mstance of other creditors of the person whose land ıs sold." 


If. Execution by the Registrar.—The judgment-creditor, if he chooses to 
follow the course laid down in clause (c) of sub-section (1) of section 118 of the 
Rajasthan Co-operative Societies Act, 1965 or in similar provisions of other States’ 
Acts, he must apply to the Registrar or any other person subordinate to and 
empowered by the Registrar in this behalf, to execute the order, decision or award 
obtained by him The Registrar has power to execute the order by either of the 
following processes. 


] (1) By the attachment and sale of movable or immovable property of the 
judgment-debtor, or 


(2) By the sale without attachment of movable or immovable property of 
the judgment-debtor. 


The Registrar shall have a power to work as a civil Court for purposes of 
Article 136 of the Limitation Act, 1963. For purposes of the attachment of pro- 
perty the Registrar shall follow more or less similar procedure as laid down for 
the civil. Court. 


The Registrar acting under this clause cannot be treated as a Court within the 
meaning of section 39 of the Civil Procedure Code and a decree-holder applying to 
the Registrar to recover money payable under a decree of a civil Court need not get 
a transfer of the decree to the Registrar. The proceedings taken by the Registrar 
under this clause may be of the same nature and may have the same result but they 


ace execution proceedings in a civil Court governed by the Civil Procedure 
ode. 








3. AIR 1960 All. 500 
4+ Co-op. Central Bank v Narayan Ramjee, AIR 1943 Nag 7. 
5- Khudabad: Amil Co-op. Credit Bank Lid v. Hyderabad Amil Co-op. Bank, AIR 1938 Sind 157. 


6. Mahomed Amin Sahth v. Tiruvannamalat Co-op. Society, (1949) M.W N. 727 (1949) 2 MLJ. 
682 : LL.R. (1950) Mad 692 : A.I R. 1950 Mad. E iU i CD J 
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It 1s not open to a person to challenge such sale in the civil Court. Therefore, 
a suit for declaration that the sale 1s void and not binding on the plaintiff and 
other creditors 1s barred by the provisions of the Co-operative Societies Act.7 


Where 1n execution of a decree obtained by a Co-operative Society, the pro- 
perties of the judgment-debtor were sold and there was a re-sale consequent upon 
the default of the first purchaser resulting in deficiency of price, 1t was held that 
the Deputy Registrar could direct that the sum deposited by the first purchaser 
be treated as money realised at the sale of the judgment-debtor's property and be 
set-off against the sum due from the judgment-debtor to the society.? 


In case there 1s a total violation of the provisions of this Act and the Rules 
made thereunder, the civil Court has jurisdiction to entertain a suit. Thus where 
in a purported act of attachment of movable property by the Officers of a Co- 
operative Society from a pawn-broker 1n execution of an award, there had been 
flagrant breach of rules, m that no order of the Deputy Registrar was obtained nor 
was it produced or shown to the person 1n possession of the movable property and 
instead of directing him not to deliver the property to the defaulter, the property 
was actually seized from his custody and handed over to the Secretary, it was 
held that there was total violation of the procedure laid down by the rules and 
that not merely that the act was done without obtamung any authonty from a 
competent person but also the property was 1n fact seized by acts, akin to those of 
trespassers, verging on the brink of criminality ® In this case the Court observed: 


“It ıs clear from the above observations that the ouster of the jurisdiction of 
the civil Court cannot be readily assumed and even if the jurisdiction is excluded in 
cases where there 1s non-compliance with the fundamental principles of the statute or 
a failure to observe the fundamental principles 1n relation to the procedure that 
may tend to make the proceedings illegal and void, the person aggrieved can seek 
remedy m civil Courts ” 


Private transfer, etc., against the society shall be void.—lIt 1s the duty of the 
judgment-creditor to apply for the certificate of the Registrar. After such certifi- 
cate 1s issued, it is the duty of the judgment-debtor not to transfer privately by way 
of lease, gift, mortgage sale, charge or any other encumbrance any property under 
dispute If any party has transferred such property, 1t shall be null and void as 
against the society on whose application the said certificate was issued. 


Concluding remarks.—The civil and revenue Courts were alhes of the Co- 
operative Department 1n the matter of execution of awards, decrees, orders or deci- 
sions. But recovery of co-operative dues through them was not very encouraging. 
In the Madras Co-operative Societies Act, 1932, section 57-B authorised the 
Registrar or person empowered by him fo be a civil Court for the recovery of any 
amount by the attachment and sale or by the sale without attachment of any pro- 
perty The Registrar was thus entitled under that section to execute the decree 
without the aid of the civil Court. But w other State Acts there was no such 
provision. The Commuttee on Co-operative Law appointed by the Government 
of India, framed clause 96 of the Model Bill on the lines of the provisions of the 
Madras Act. It enables such moneys to be recovered departmentally. For 
recovery of sums due under a charge like a Co-operative loan, clause 95 of the 
Bill empowered the Registrar to make an order on the application of a Co-operative 
Society straightaway after due inquiry which can be executed like any other order 





7. K Satyanarayana v Motu Industries, (1963) 1 An WR 323 


8 Chandragir: Loan & Sale Co-op Society v Nall: Changa Reddi, (1958) Andh L'T. 1147: ATR. 
(1959) Andh Pra 288 

9. Kakinada Co-op Urban Bank v Chunnilal Firm, (1965) 1 An W.R. 233° AIR 1966 Andh. 
Pra 240, Rel on Secretary of State v Make & Co, LR 67 IA, 222 (1939-40) FLJ (PG) 15: 
ILR. (1940) Mad. 599 (1940) 2 ML] 140 AIR 1940 P C. 105 and Firm Illusie Subbayya Chetty 
€ Sons v State of Andhra Pradesh, (1963) 50 ITR 93 * (1963) 2 S.C J 725: (1964) 1 MLJ. (S.C) 
5: (1964) 1 An. WR. (SC) 5: AIR. 1964 S C. 322. 
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or decree. This remedy is 1n addition to remedies already available through the 
Civil o: Revenue Courts. In order to prevent the ends of justice being defeated 
by disposal or removal of property before judgment 1s pronounced, clause 98 
makes provision for its attachment before judgment These important recom- 
mendations of the Co-operative Law Comnuttee were accepted by most of the 
State Governments. Section 118 (1) (c) of the Rajasthan Co-operative Societies 
Act, 1965 provides that the order shall be executed by the Registrar by attachment 
and sale or sale without attachment Section 120 of this Act declared the Registrar 
to be a civil Court for such purposes. Some of the States have still not 1ncorporat- 
ed such provisions and there execution 1s only through civil and revenue Courts. 
As I have noted above execution through civil Courts had delayed the matter and 
the recovery of the co-operative dues was very much affected. Co-operative is 
not a panacea, yet the element of mutual aid which it supplies 1s really mdispen- 
sable But 1ts progress would be married if effective executino machinery ıs not 
provided The execution of orders, etc , through Registrar would help in speedy 
disposal of cases In conclusion, 1t 1s submitted that there 1s a need to utilise this 
departmental procedure, in as large number as possible, by the judgment-creditor 
societies Secondly, where the State Governments have not incorporated such pro- 
visions, there 1s a need for such incorporation 
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Madras Hindu Religwus and Charitable Endowmenis Act (XIX of 1951), section 62 (3-a) —Application 
by Commisswners for modifying Scheme under which the Trustee was admmstering the Temple~-No proof of 
any of the charges levelled against trustee—Appointment of an Executive Officer to be 1n charge of administration — 
Not warranted——Madras Act XXII of 1959 enacted after the sust—Plenany powers of Comm tsstoner - 


` 


The provisions of the scheme framed by the High Court ın respect of the temple, introduced 
an Executive Officerto be appointed by the Commussioner and removable by him, ın substance under 
his control, to bein. charge of the entire administration. of the temple Such a drastic provision 
may be necessary in a case where the temple is mismanaged or if there are other circumstances 
which compel such an appointment  Butin the face of the concurrent finding of fact that the 
Commussioner has failed to establish anyof the charges levelled by him against the Trustee function- 
ing under the orginal scheme, no case has been made out for the appointment of an Executive 
Officer who practically displaces the Trustee 


The power to appoint additional trustees in present or tn future can be affirmed. 


This judgment will not preclude the Commussioner to take any action under the new Act of 1959 
as the circumstances demand 


Appeal from the Judgment and Decree, dated 7th February, 1958, of the 
Madras High Court in Appeal Suit No. 318 of 1954. 

A V. Viswanatha Sastri, Senior Advocate, (Naumt Lal, Advocate, with him), 
for Appellant 


A. Ranganadham Chetty, Senior Advocate, (Miss A Vedavall and A. V. Rangam, 
Advocates with him), for Respondent. 
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tHe MADRAS LAW JOURNAL REFORTS—(SUPREME CÓURT) (1966 
The Judgment of the Court was delivered by 


Subba Rao, T. —Sri Vaidyanathaswami Temple at Vaitheeswarankoil, Sirkali 
Taluk, Thanjavur District, Madras State, 1s an ancient and famous Siva temple. 
It owns a large extent of movable property and ıt 1s said that its annual income 
ıs more than Rs ‘2 lakhs In 1842 the British Government, which was then administer- 
ing the temple, handed over 1ts management to the Pandarasannadhi of Dharma- 
puram Adhinam Since then the said Pandarasannadhi has been managing the 
same thiough one of his selected disciples, a Kattala1 Thambiran In the year 1919, 
the High Court of Madras framed a scheme for the admunistration of the said 
templein AS No 1810f1917 The said scheme provided, among others, that the 
admunistration of the temple should be in the hands of the Kattalai Thambiran 
appointed by the Pandatasannadhi, and that he should be assisted by a treasurer 
ashrof and an auctioneer who was to be appointed oncein 3 years by the Court 
The Madras Legislature passed Act II of 1927 providing for the good administration 
of temples and their endowments The Religious Endowments Board functioning 
under the said Act, presumably because the administration of the temple 1n question 
was satisfactory, did not take any steps to have the scheme framed by the 
High Court m 1919 modified under the said Act That Act was substituted by 
the Madras Hindu Religious and Charitable Endowments Act, 1951 (XIX of 
1951), hereinafter called 'the Act On 16th June, 1951, the Commissioner, Hindu 
Religious and Charitable Endowments, Madras, filed a petition in the Court of the 
Subordinate Judge, Mayuram, unde section 62 (3-a) of the Act for modifying the 
scheme framed by the High Court In the petition the Commissioner, after alleging 
various acts of commission and omission by the Trustee and his subordinates 1: the 
management of the temple and pointing out the defects 1n the earlier scheme, averred 
that the full income of the Devasthanam had not been secured and safeguarded and 
that that was attributable mainly to the defective machinery set up under the scheme 
for the administration of the temple The most important of the modifications 
suggested to the scheme was that an Executive Officer should be appointed ın the 
place of the Kattala1 Thambiran and the Treasurer, conferring large powers on 
him for the day-to-day administration of the temple The Pandarasannadhi 
filed a counter-affidavit denymg all the allegations made against the management. 
of the temple and asserting that he bad functioned 1n terms of the scheme and had 
piloted the temple through difficult times successfully The learned Subordinate 
Judge, after considermg the entire material placed before him, came to the con- 
clusion that the petitioner had not substantiated any of the allegations made against 
the Trustee, and that no case had been made out for amending the scheme and for 
the appointment of an Executive Officer In the result he dismissed the petition 
The State of Madras, represented by the Commussioner of Hindu Religious and 
Charitable Endowments, Madras, preferred an appeal against the said order to 
the High Court of Madras The said appeal came up before a Division Bench of 
the High Court In the High Court the learned Government Pleader appearing 
for the State did not question the correctness of the finding given by the learned 
Subordinate Judge that there was no proof of mismanagement of any kind by the 
Pandarasannadhi or the Kattalai Thambirdn The learned Counsel for the 
Pandarasannadhi had no objection for making formal amendments to the scheme, 
which became necessary due to lapse of time and due to the passing of the Act 
After hearing the parties, the High Court modified the scheme introducing the 
controversial provision, vz, the appointment of an Executive Officer In the 
result, the order of the Subordinate Judge was set aside and the scheme made by 
the High Court in 1919 was modified "This appeal has been filed, on a certificate 
issued by the High Court, against the said decree of the High Court. ` i 


-Mr. A V Viswanatha Sastry, learned Counsel for the appellant, contends that 
the High Court, having agreed with the Subordinate Judge that the Commissioner 
had failed to establish any of the charges levelled by him against the Trustee, erred 
in modifying the scheme framed by the High Court in the year 1919 introducing 
drastic changes therein, such as puttmg the management of the temple under an 
Executive Officer who could be appointed and removed only by the Hindu Religious 
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and Charitable Endowments Board and also making a provision for the appoint- 
ment of additional Trustees in future He has no objection to that part of the 
scheme introducing formal changes in the earlier scheme so as to bring 
it in conformity with the provisions of the Act 


The arguments of Mr A. Ranganadham Chetty, learned Counsel for the 
State, may be stated thus . Under the Act a scheme for administration of a temple 
may be framed or an earher scheme may be amended not only when there is mis- 
management by the Trustee but also for providing for a better administration of 
the temple In the present case, though there 1s no mismanagement by the Trustee, 
the extensive immovable properties the temple owns, the existence of large arrears 
of rents, settlement of disputes that may arise between the tenants and the Trustee 
under the new tenancy laws and such otheis call for the appomtment of a trained 
Executive Officer by the Commissioner in the best interests of the Temple That 
apart, as under the Act the Commissioner 1s empowered to frame a scheme if he 
has reason to believe that in the interests of the proper administration of a religious 
institution a scheme should be settled for the same, his opinion must be given 
almost a decisive weight by a Court in the matter of amending a scheme 


To appreciate the contentions of the parties 1t will be convement at the outset 
to notice briefly the scheme of the Act. The Act was passed to provide for the proper 
administration and governance of Hindu Religious and Charitable Endowments 
and institutions 1n the State of Madras It provides for the appointment of 4 classes 
of authorities, namely, Commissioner, Deputy Commissioners, Assistant Com- 
missioners and Area Committees The Commissioner is the highest authority in 
the hierarchy Subject to the provisions of the Act, the administration of all 
religious endowments shall be subject to the general superintendence and control 
of the Commussioner and for the purpose of such control he can pass any orders 
which he may deem necessary to ensure that such endowments are properly adminis- 
tered and that their incomes are duly appropriated for the purposes for which they 
were founded or exist Specific duties have been allotted to the other authorities 
subject to the overall control of the Commissioner There are many effective 
provisions in the Act to ensure proper administration of temples Trustees have 
to keep registers for all institutions for the scrutiny of the appropriate authority. 
They have to furnish accounts and the accounts have to be audited in the manner 
prescribed ın the Act The Tiustees cannot alienate immovable properties or lease 
the same beyond 5 years without the sanction of the appropriate authority. They 
have to obey all lawful orders of the appropriate authorities The service conditions 
of the office-holders are duly protected The scales of expenditure have been 
standardized and a provision 1s made fixing the fees for archana and the apportion- 
ment of the same. The Trustees have to prepare budgets and get their accounts 
audited. There are provisions even for ordering sur-charge against Trustees. 
All the temples, whether governed by schemes or not, are subject to the said provisions 
of the Act Thus, there 1s a fair amount of financial and administrative. control 
over the Trustees S 


The general provisions of the Act may be sufficient in the case of the temples 
which are properly administered ; but there may be temple without any scheme of 
admunistration or even if ıt has one, ıt may require to be improved to achieve better 
results Section 58 enables a Deputy Commissioner to settle 2 scheme for an 1nsti- 
tution 1f he has reason to believe that m the interests of better administration thereof 
a scheme should be settled for ıt Hus order framing a scheme 1s subject to appeal 
to the Commissioner Under section 62 of the Act a party aggrieved by the order 
can file a suit in a Court questionirg in the correctness of the same and against the 
order of that Court an appeal hes to the High Court Under section 103 (d) of 
the Act, 


“all scheme, settled or modified by a Court of law under the said Act (The Madras 
Hindu Religious Endowments Act, 1926) or under section 92 of the Code of Civil. Procedure, 
1908, shall be deemed to have been settled or mod fied by the Court under this Acta, d shall 
have effect accordingly,” 
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Under section 62 (3) of the Act, any scheme modified by a Court under 
section 62 (2) of the Act or any scheme framed or any scheme deemed 
under section 103 (d) to have been settled or modified by a Court can 
at any time be modified or cancelled by a Court onan application made to 
it by the Commissioner or a Trustee-or any person having interest. Any party 
aggrieved by any order of the Court under clause (a) of section 62 (3) 
may within 90 days of the order appeal to the High Court. The effect of 
these provisions ıs that though the Deputy Commissioner settles a scheme at the 
first instance, an aggrieved party can finally go to a civil Court to have the scheme 
modified So too, a scheme framed by a Court under section 92 of the Code of 
Civil Procedure can be modified on an application made toa Court by the Com- 
missioner, Trustee or any person having interest. Before the Act, there was a 
conflict whether the scheme framed by a Court under section 92 of the Code of Civil 
Procedure could be modified on an application made by an aggrieved party and 
that conflict is resolved under the Act by an express provision that 1t can be so done. 
Where a temple 1s so badly mismanaged that the administration cannot be improved 
by the exercise of ordinary powers under the Act or by framing a scheme, the Com- 
missioner is given the power to notify such a temple and put it under the direct 
control of an Executive Officer directly responsibleto him. This is in the nature 
of supersession of the ordinary administration of a temple. It 1s, therefore, clear 
that under the Act the administration of all temples is subject to the exercise of the 
powers conferred upon the authorities thereunder. The Deputy Commissioner 
can settle a scheme for the proper administration of a temple. If the administra- 
tion of a temple is very bad, it can be superseded and the temple notified for a 
prescribed period. From the scheme of the said provisions we do not see any 
justification for the argument of the Jearned Counsel for the State that the Court 
shall accept without scrutiny the view of the Deputy Commissioner that the scheme 
requires modification in the manner suggested by him and that the formal approval 
by the Court 1s all that 1s contemplated thereunder. While we appreciate the argu- 
ment that a Court shall have due regard to the views of the Commissioner or the 
Deputy Commissioner, as the case may be, who is in close touch with the adminis- 
tration of temples, we cannot persuade ourselves to hold that the Court is relieved 
of its duty of ascertaining the necessity for framing a scheme or to find out the 
propriety or advisability of the various clauses of a scheme. In framing a scheme, 
the Deputy Commissioner and, m a suit or application for amendment of a 
scheme, the Court will mould the relief undersection 58 (2) of the Act 
having regard to the circumstances ofeach case. Section 58 (2) of the Act reads : 

** A scheme settled under sub-section (1) for a temple of for a specific endowment other than one 
attached to a math may contain provision for— 

(a) removing any existing trustee, whether hereditary or non-hereditary , 
s s * * * * * 


(b) appointing a new trustee or trustees in the place of or in addition to any existing trustee 
Or trustees , 
(c) defining the powers and duties of the trustee or trustees , 


(d) appointing, or directing the appomtment of, a paid executive officer who shall be a person 
professing the Hindu religion, on such salary and allowances as may be fixed, to be paid out of the funds 
of the institution. , and defining the powers and duties of such officer . ` 


*» s * * * * P 


The Deputy Commissioner, the Commissioner or the Court, as the case may be, 
is not bound, in framing a scheme, to appoint an Executive Officer in every case ; 
but a case will have to be made out for appointing him : that depends upon the facts 
established in each case. 

With this background let us Jook at the scheme fiamed by the High Court 
The scheme is made a part of the judgment of the High Court. The clauses of the 
scheme read thus : 


* (1) The temple of Sr: Vaitthianathaswami at Vaitheeswarankoi, Shiyali Taluk, and the 
shrines and minor temples attached thereto, and charities and endowments thereof, together com- 
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prise the ** Velur Devasthanam ”, and ıt shall be governed by the provisions of Act XIX. of 1951 and 
the Rules made thereunder. 


(2) The properties, movables and immovables, belonging to the Devasthanam and that may 
hereafter be acquired by the Devasthanam shall vest in the deity of Sri Vaithianathaswami 


(3) The "administration of the Devasthanam and its properties, shall vest in the 
Pandarasannadhi at the Dharmapuram Adhmam for the time beng, who shall be the “ trustee ” 
of the Devasthanam. 


(4) On the appheation of the Commissioner, the Court shall have the power to add two addi» 
tional trustees if at some future time it 15 found. that ıt 15 necessary to do so in the interest of the Deva- 
thanam on account of the mismanagement by the Pandarasannadhi, the Trustee. 


(5) All the affairs of the Devasthanam, such as the receipt of income, incurring of expendi» 
ture, management of the property, the performance of the worship and the festivals of the temple, 
bringing and defending suits on behalf of the Devasthanam, shall be conducted by the Executive 
Officer under the supervision of the trustee, the mamool religious functions of the Kattalai 
Thambiran beng reserved. 


(6) The Trustee shall in April every year prepare a budget of the income and expenditure and 
such budget will be governed by the provisions of Madras Act XIX of 1951. The Trustee shall be 
given a discretion to spend any amount not exceeding Rs 2,000 (Rupees two thousand) every year in 
addition to the budgeted expenditure. 


(7) (a ) The Trustee shall from out of the five names sent to him by the Commussioner choose 
one of them for appomtment as the Executive Officer of the Devasthanam and such person shall be 
appointed by the Commissioner as Executive Officer and shall bein management of the Devasthanam 
and its properties in the day-to-day admmustration including the maintenance of accounts, keeping 
of records, making collections and disbursements, and shall have the control of the temple servants, 


(b) The Executive Officer shall be a First Class Executive Officer, and shall be paid such 
salary and employed on such terms as the Commussioner may from time to time prescribe and his 
powers and duties shall be regulated by Madras Act XIX. of 1951 and the Rules framed hereunder. 


(8) The Pandarasannadhi shall select from among the Thambirans of the Dharmapuram 
Adhinam a Kattala1 Thambiran competent to do the religious functions of the Trustee The Pan- 
darasannadhi will be responsible for all acts of the Kattalai 'Thambiranas a master for the acts of the 
servant. 


(9) The Kattalai Thambiran shall attend to the performance 1n proper manner and in proper 
times of the daily pujas and worship and of the monthly and yearly festivals of the Devasthanam under 
the supervision and direction of the Executive Officer. 


(10) (a) The matam building belonging to the Devasthanam 1n Vaitheeswarankoil shall be 
set apart for the residence of the Kattalai Thambiran and a sum of Rs 50a month shall be paid to 
him for his maintenance and personal expenses. He will also be entitled to the enjoyment of one velt 
of mamam land as in the pre-scheme days 


(b) The present treasurer and shroff will continue in office on the presént scale of pay and 
they shall work under the directions of the Executive Officer and shall, do such work as 1s assigned to 
them ‘The future treasurer and shroff will be appointed byt he Commissioner. The old scale of 
salary of the treasurer 1s reduced to the present scale of Rs 100—5—125. 


(11) The Executive Officer shall, with the permission of the Commissioner, sellin public auction 
the jewels and ornaments gold and silver coms not 1n circulation and other metallic objects in the 
hundials except current coms and any other offerings. 


(12) The Trustee shall place one or more hundials, as occasions might require, for the deposit 
of voluntary and compulsory offerings by the worshippers Each hundial shall be of copper brass 
or any other materials and shall have metallic covering with an aperture Each ofsuch hundials shall 
be under double lock and sealed by the Trustee and the Executive Officer One set of keys shall be 
with the Executive Officer and other set with the Trustee The hundials shall be opened every day 
or at such intervals as the Trustee may direct in the presence of the Executive Officer and the 
Kattalaj Thambiran and the worshippers of the temple and the collections shall be kept by the 
Executive Officer. 


(13) In the matter of accounts, preparing abstracts, and receipts and disbursement of the 
Devasthanam as also of preparation publication and audit of accounts, the Executive Officer and 
the Trustee shall observe the procedure prescribed 1n Madras Act XIX of 1951 and the Rules made 
thereunder. e 


(14) The accounts of the Devasthanam shall be open to inspection by any person having interest 
on his giving one day’s previous notice to the Executive Officer and paying a fee of Rs 5 for each day 
or part ofa day ın advance ofsuch inspection. The person so inspecting may bring to the notice 
of the Commissioner any irregularity and the Commissioner may pass such orders as he may think 
necessary 


(15) All the records of the Devasthanam shall be kept ın proper order in the premises of the 
Devasthanam provided for the purpose 1n Vaitheeswarankoil, and an accurate list of all records should 
be maintained There shall be a record-keeper whoshall be in charge of all the records and he shal] 
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not allow any record to be taken out without the written authority of the Executive Officer and with- 
out getting proper vouchers 


' (16) Power 1s reserved to the Trustee to apply to the Commussioner for permission to use the 
surplus funds on such religious and charitable and other purposes as may end to promote the cause 
of the institution such as an Agama Patasala or Thevara Patasala or Adhyayana Patasala or such other 
purposes as are prescribed by the Act 


(17) The Trustee shall have the discretion to make jewels, vahanams, etc or to do thiruppant 
work for the Devasthanam out of the surplus income of each year after obtaming the sanction of the 
Commissioner and 1n accordance with the provisions of Act XIX of 1951 and the Rules made there- 
under The Trustee shall have a discretion to spend Rs 2,000 annually over and above the sanctioned 
amount if necessary and if funds are available 


(18) The Trustee may with the sanction of the Commissioner invest the surplus funds of the 
real on in such manner asis prescribed under Madras Act XIX of 1951 andthe Rules made 
thereunder, 


(19) There shall be no money dealings or transactions between the Devasthanam Trustee and 
the Adhinam or any of the Kattala: charities or trusts managed by the Pandarasannadhi of Dharma- 
puram or any person under his orders. 2 


(20) Save as expressly provided herem the administration of the temple shall be governed 
by the provisions of the Madras Act XIX of 1951 and the Rules made thereunder ” 
It will be seen from the aforesaid provisions of the scheme that it introduces an 
Executive Officer to be appointed by the Commissioner and removable by him ; 
his salary is fixed by the Commussioner and his powers and duties are regulated 
by the Act and the Rules framed thereunder. In substance, he 1s a servant of the 
Commissioner and is under his control. He is to be in charge of the entire adminis- 
tration of the temple. Nothing can be done 1n the temple without his permission. 
Tt is true that he functions under the supervision of the Trustee ; but there is an 
essential distinction between supervision and management. If the Executive 
Officer disobeys him, the Pandarasannadhi cannot do anything, except perhaps 
to complain to the Commissioner. Such a drastic provision may be necessary 
in a case where the temple is mismanaged or if there are other circumstances which 
compel such an appointment. But there is concurrent finding of fact 1n this case 
that the Commissioner has failed to establish any of the charges levelled by him 
against the Trustee. It is not, therefore, possible to hold that any case has been 
made out for the appointment of an Executive Officer who practically displaces 
the Trustee; 


Mr. A. Ranganadham Chetty says that the appointment of the Executive 
Officer 1s necessary in view of the great things which have to be done in the temple, 
like sale of 3,000 acres of land to the tenants under the new legislation at agreed prices, 
checking cash collections, including the hundial collections, domg away with the 
ad hoc auctioneers appointed by the Commissioner from time to time, and for auction- 
ing leases, and all kinds of properties like jewellery, lands, etc. We have no 
material before us to find out what is the complicated and difficult action the Trustee 
has to take in the matter of selling 3,000 acres of land to the tenants, under the 
new legislation at agreed prices. If there 1s any such difficulty, the Commissioner 
has ample powers under the Act to issue orders or at any rate advise the Trustee 
in the matter of disposal of such lands. Other difficulties are not such as to 
necessitate the appointment of an Executive Officer practically displacing the 
Trustee. Further it appears from the record that the present Kattala1 Thambiran 
is a legally qualified person and he can ordinarily be expected to look after these 
things with appropriate expert advice We do not think any case had been made 
out for the appointment of the Executive Officer. 


The next objection raised by Mr. Viswanatha Sastry relates to clause (4) of 
the scheme, which reads : 

* On the application of the Commissioner, the Court shall have the power to add two additional 
trustees if at some future time ıt ıs found that 1t ıs necessary to do so ın the interest ofthe Devasthanam 
on account of the mismanagement by the Pandarasanaadhi, the Trustee ” 

Clause (4) of the scheme only confers a power and it does not direct the appoint, 
ment of additional trustees mm presents or even in futuro Indeed, section 39 of the 
Act was amended in 1954 whereunder such a power 1s conferred even on the 
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Commissioner We do not think the appellant is in any way prejudiced by the 
said clause. Therefore, 1t may stand. As we are deleting the clause appointing 
the Executive Officer, there will be consequential amendments in the various clauses 
of the scheme framed by the High Court. 


It ıs brought to our notice that in 1959 the Madras Hindu Religious 
and Charitable Endowments Act (XXII of 1959) was passed by the Madras 
Legislature. Under section 45 thereof, the Commissioner 1s given a plenary power 
to appoint an Executive Officer to any temple and, therefore, tt 1s argued, this 
Court shall not interfere with the clause of the scheme providing for the appoint- 
ment of an Executive Officer to the temple in question. The said Act was passed 
subsequent to the filing of the suit. We are deciding this appeal on the basis of the 
circumstances obtaining in the year 1951 when the suit was filed. It may be that 
under the new Act the Commissioner has higher powers than he had under the 1951 
Act and subsequent events may call for the exercise of those powers. Our judgment 
will not preclude the Commissioner to take any action under the new Act as the 
circumstances demand With these observations we shall proceed to modify the 
scheme framed by the High Court. 


In the scheme framed by the High Court, clauses, (1), (2), (3), 4, (6), 10 (a), 


(16), (17), (18), (19) and (20) will be retained , clause (7) will be deleted , and the 
other clauses will be amended as under : 


“ Clause (5) —The words “ the Executive Officer under the supervision of " will be omitted, 
Clause (8) —The word “rehgious " will be omitted 


Pad (9) —The words “ under the supervision and direction of the Executive Officer ” will be 
omutte 


Clause (10) (5) shall read 


The Treasurer and shroff will continue in office on the present scale of pay, and they shall 
work under the directions of the Trustees 


~ — Glause (11) —The words “ Executive Offices ” shall be replaced by the word “ Trustee ” 
Glause (12) shall read 


The Trustee shall place one or more hundials, as occasions might require, for the deposit of 
voluntary and compulsory offerings by the worshippers Each hundial shall be of copper brass or 
any other materials, and shall have metallic covering with an aperture Each of such hundials shall 
be under double lock and sealed by the Trustee or his nominee and the Kattalaı Thambıran One 
set of keys shall be with the Kattalai Thambiran and the otherset with the Trustee or lis nominee 
The hundials shall be opened every day or at such intervals as the Trustee may direct ın the pre- 
sence of the Kattalai Thambiran and the worshippers of the temple and the collections shall be kept 
by the Trustee 


Clause (13) —The words “ Executive Officer" will be substituted by the words“ Kattalar 
Thambiran ” 


Glause (14) —The words “ Executive Officer" will be substituted. by the words “ Kattalai 
'Thambiran ” 


Glause (15) —The words * Executive Officer”? will be substituted by the words “ Kattalaf 
Thambrran ” 


In the result, the decree of the High Gourt is modified as aforesaid. The parties 
will bear their respective costs throughout. 


V.S. Modified accordingly, 
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Cc 


Gurbinder Singh and another 2 Appellants* 
v. 
Lal Singh and another .. Respondents. 


Limitation Act (LX of 1908), section 2 (4), Articles 142 and 144—Ariule 142 when a'tracted—Sut governed 
by Article 144—Computation of period of limitation—Tacking of adverse possession. of independent trespassers— 
Permissibihty. - 


In order that Article 142 of the Limitation Actis attracted the plaintiff must initially have been in 
possession of the property and should have been dispossessed by the defendant or someone through 
whom the defendant claims or alternatively the plaintiff should have discontinued possession When a 
suit 15 brought by the plaintiff for the recovery of certain property claiming that he 1s entitled to ıt as 
heir of its previous owner, the fact that the plaintiff was ın possession of the property initially for 
some time will not attract Article 142 i£ the 1nibial possession was under a different title altogether. 

In a suit to which Article 144 of the Limitation Act 1s attracted the burden 1s on the defendant to 
establish that he was m adverse possession for 12 years before the date of suit and for computation of this 
period he can avail of the adverse possession of any person or persons through whom he claims but not 
the adverse possession of independent trespassers The starting point of limitation under Article 144 
is the date when the possession of the defendant becomes adverse to the plaintiff Under section 2 (4) 
of the Limitation Act ‘defendant’ includes any person from or through whom a defendant derives his 
habihty to be sued No doubt, this 1s an inclusive definition but the gist of 1t 1s the existence of jural rela- 
tionship between different persons There can be no jural relationship between two independent tres- 
passers, 


Where, therefore properties 1n the possession of one trespasser are trespassed into by another tres- 
passer, a person who obtains title to the properties through the second trespasser will, for the purposes 
of Article 144, be entitled to the benefit of the adverse possession of the second trespasser 1n addition 
to his own, but 1s not entitled to tack on the adverse possession of the first trespasser. 


Appeal from the Judgment and Decree dated 21st May, 1958, of the Punjab 
High Court in Civil Regular Second Appeal No 263-P of 1952. 


Tarachand Brymohanlal, Advocate, for Appellants. 
B. R. L. Iyenger, S. K. Mehta and K L Mehta, Advocates, for Respondents. 
The Judgment of the Court was delivered by 


Mudholkar, T.—Yhe only question for consideration in this appeal by certificate 
from the High Court of Punjab 1s whether the suit for possession instituted by the 
respondents Lal Singh and Pratap Singh ıs within time, According to the appel- 
lants the suit 1s governed not by Article 141 of the Limitation Act, 1908 (IX of 1908) 
as held by the High Court but either by Article 142 or by Article 144 and 1s on that 
basis barred by time. While it 1s conceded on behalf of the respondents that the 
suit 1s not governed by Article 141 ıt ıs contended that itis governed by Article 144 
and not by Article 142 and 1s within time. In order to appreciate the contentions 
it is necessary to set out the revelant facts which are no longer in dispute. 


Mst. Raj Kaur was in possession of 851 kanals 18 marlas of land situate in 
village Dhaipai in the former State of Faridkot. Out of this land 481 kanals 7 
marlas was 1n her possession as occupancy tenant, the landlord being the Raja of 
Faridkot while the remaining land was held by Mst. Ray Kaur as Adna Malik, 
the Aala malik again being the said Raja of Faridkot. In Samvat 1953 (A.D. 
1896) Mst Raj Kaur who had two daughters Prem Kaur and Mahan Kaur, adopted 
the former’s son Bakshi Singh and put him 1n possession of the whole of the land. 
Bakshi Singh transferred part of the land ta Pratap Singh, second son of Mahan 





*Q,A, No. 431 of 1963. 12th February, 1965. 
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Kaur, who is respondent No 2 in the appeal. Mahan Kaur had one more son Lal 
Singh and he is respondent No. 1 1n this appeal. 


In the year 1915 the Raja of Faridkot filed a suit against Bakshi Singh and 
Raj Kaur in the Court of Sub-Judge, Faridkot for a declaration that the adoption 
of Bakshi Singh was invalid. This suit was decreed on gth February, 1916. Ray 
Kaur died on 14th August, 1930 On 19th February, 1934, the Raja filed two suits 
against Bakshi Singh and Pratap Singh for possession of the afore-mentioned lands 
one pertaining to the land of which Raj Kaur was occupancy tenant and the other 
for that of the land of which she was Adna malik. These suits were decreed on 12th 
March, 1938, and ın execution of the decrees obtained ın these suits the Raja took 
possession of the entire land ın October, 1938. On 7th Apiil, 1948, he sold the entire 
land along with some other land to one Kehar Singh for Rs. 84,357-5-0. Thereupon 
Gurbinder Singh and Balbinder Singh, who are the appellants before us, filed a 
suit for pre-emption of the land against Kehar Singh and obtained a decree 1n their 
favour. In execution of that decree they got possession of the land on 22nd June, 


1950. 


On 20th October, 1948, Mst Prem Kaur instituted a suit for possession of the 
entire land on the ground that she was the legal hear of Raj Kaur against Kehar 
Singh and the Raja of Faridkot. Later she impleaded the appellants as defendants 
to that suit and discharged the Raja of Faridkot. On 17th February, 1950, Lal 
Singh, respondent No. 1 filed a suit for possession of the entire land against the Raja 
of Faridkot and Kehar Singh. To that suit he Joined Prem Kaur and Pratap Singh 
as defendants. Later, however, Pratap Singh was transposed as a plaintiff. Both 
the suits were consolidated and were tried together. The suit of Prem Kaur was dis- 
missed by the trial Court but that of the respondents was decreed to the extent of 
half share in the property. Prem Kaur and the appellants preferred appeals before 
the District Court but that Court dismissed both the appeals. A Second Appeal 
was taken by the appellants as well as by Prem Kaur to the High Court and cross- 
objections were preferred by the respondents. The High Court dismissed these 
appeals as well as the cross-objections. 


In the absence of any appeal by Prem Kaur against the decision of the High 
Court confirming the dismissal of her suit we have only to consider the claim of the 
respondents to half the property left by Raj Kaur. "Their claim was resisted by the 
appellants on several grounds 1n the Courts below. Before us, however, only one 
ground ıs pressed and that ıs the suit 1s barred by limitation. As already stated, 
according to the appellants, the suit 1s governed either by Article 142 or by Article 
144 of the Limitation Act and not by Article 141. Mr. Iyengar for the respondents 
does not rely upon Article 141 at all. He also contends that Article 142 has no 
application and that the suitis governed by Article 144 only. Mr. Tarachand 
Briymohanlal for the appellants also relied on Article 144 1n the alternative. 


In order that Article 142 1s attracted the plaintiff must initially have been in 
possession of the property and should have been dispossessed by the defendant or 
someone through whom the defendants claim or alternatively the plaintiff should 
have discontinued possession. It 1s no one's case that Lal Singh ever was 1n posses- 
sion of the property. Itis true that Pratap Singh was 1n posession of part of the pro- 
perty—which particular part we do not know—by reason of a transfer thereof 1n his 
favour by Bakshi Singh. In the present suit both Lal Singh and Pratap Singh assert 
their claim to property by succession 1n accordance with the rules contained 1n the 
dastur-ul-amal whereas the possession of Pratap Singh for some time was under a diffe- 
rent title altogether. So far as the present suit 1s concerned 1t must, therefore, be 
said that the plaintiffs-respondents were never 1n possession as heirs of Raj Kaur 
and consequently Article 142 would not be attracted to their suit. 


It is in these circumstances that we have to consider whether under Article 144 
the suit 1s barred by time. The starting point of limitation set out in col. 3 of 
Article 144 1s as follows . 


** When the possession of the defendant becomes adverse to the plaintiff.” 
$—2 
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To recapitulate the events, Raj Kaur died on 14th August, 1930, whereupon under 
dastur-ul-amal her daughters Prem Kaur and Mahan Kaur became entitled to the 
possession of the land According to the appellants the daughters succeeding their 
mother took an absolute estate Assuming that that 1s so, what would be the posi- 
ton? As already stated, Bakshi Singh and Pratap Singh were 1n possession of the 
entire land belonging to Raj Kaur Ignoring for the time being their relationship 
with Raj Kaur, what can be said 1s that they were adversely 1n possession to the true 
owners, that 1s, Prem Kaur and Mahan Kaur, daughters of Ray Kaur as from 14th 
August, 1930 Before, however, they could perfect their title against Prem Kaur 
and Mahan Kaur the Raja instituted a suit for possession, obtained a decree there- 
under and actually entered mto possession of the entire land in October, 1938. 
Though the Raja obtained possession under a decree of the Court he was in the eye 
of law nothing but a trespasser ın so far as the heirs of Ray Kaur, her daughters 
Prem Kaur and Mahan Kaur were concerned Mahan Kaur had in fact died on 
13th July, 1938, ze, before the Raya obtained possession Therefore, ıt 1s more 
accurate to say that the possession of the Raja became adverse to Prem Kaur and 
to the respondents Lal Singh and Pratap Singh as from October, 1938 Kehar 
Singh who was a transferee from the Raja stood 1n the Raja's position and got the 
benefit of the Raja's adverse possession Similarly the appellants who had pre- 
empted these lands under the deciee obtained against Kehar Singh got advantage 
not only of the Raja's adverse possession but also of Kehar Singh’s The sum total 
of the adverse possession of these three persons at the date of the respondents! suit 
would, however, be less than 12 years and so the respondents’ suit could not be said 
ta be barred by Article 144 if the starting point of limitation is taken to be some day 
in October, 1938. 


Mr. Tarachand Brymohanlal, however, advanced an interesting argument to 
the effect that if persons entitled to immediate possession of land are somehow kept 
out of possession—may be by different trespassers—for a period of 12 years or over, 
their suit will be barred by tıme. He points out that as from the death of Ray Kaur 
her daughters, through one of whom the respondents claim, were kept out of posses- 
sion by trespassers and that from the date of Raj Kaur's death right up to the date of 
the respondents' suit, that 1s, for a period of nearly 20 years trespassers were in 
possession of Mahan Kaur's and after her death, the respondents’ share in the land 
their suit must, therefore, be regarded as barred by time In other words, the 
learned Counsel wants to tack on the adverse possession of Bakshi Singh and Pratap 
Singh to the adverse possession of the Raja and those who claim through hum In 
support of the contention reliance 1s placed by learned Counsel on the decision in 
Ramayya v. Kotamma! In order to appreciate what was decided in that case a 
brief resume of the facts of that case 1s necessary  Mallabattudu, the last male 
holder of the properties to which the suit related, died in the year 1889 leaving two 
daughters Ramamma and Govindamma The former died in 1914 The latter 
surrendered her estate to her two sons The plaintiff who was a transferee from the 
sons of Govindamma instituted a suit for recovery of possession of Mallabattudu's 
property against Punnayya, the son of Ramamma to whom Mallabattudu had made 
an oral gift of his properties two years before his death Punnayya was minor at the 
date of gift and his elder brother Subbarayudu was managing the property on his 
behalf Punnayya, however, died in 1894 while still a minor and thereafter his 
brothers Subbarayudu and two others were 1n possession of the property. It would 
seem that the other brothers died and Subbarayudu was the last surviving member 
of Punnayya’s family. Upon Subbarayudu’s death the properties were sold by his 
daughters to the third defendant The plamtiffs-appellants’ suit failed on the ground 
of lmutation It was argued on his behalf in the Second Appeal before the High 
Court that as the gift to Punnayya was oral ıt was invalid, that consequently Punnayya 
was In possession as trespasser, that on Punnayya’s death his heir would be his mother, 
that as Subbarayudu continued 1n possession Subbarayudu’s possession was also 
that of a trespasser, that as neither Subbarayudu nor Punnayya completed possession 








` 
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for 12 years they could not tack on one to the other and that the plaintiff claiming 
through the nearest reversioner is not barred The contention for the respondents 
was that there was no break ın possession so as to revest the properties in the original 
owners, that Punnayya and Subbarayudu cannot be treated as successive trespassers 
and that 1n any event the real owner having been out of possession for over 12 years 
the suit was barred by limitation The High Court following the decision of Mooker- 
jee, J., 1n Mohendra Nath v Shamsunnessa *, held that time begins to run against the 
last full owner 1f he himself was dispossessed and the operation of the law of lmuta- 
tion would notbearrested by the fact that on his death he was succeeded by hus widow, 
daugher or mother, as the cause of action cannot be prolonged by the mere transfer 
of title It may be mentioned that as Mallabattudu had given up possession to 
Punnayya under an invalid gift Article 142 of the Limitation Act was clearly attrac- 
ted. The sons of Govindamma from whom the appellant had purchased the suit 
properties claimed through Mallabattudu and since time began tà run against him 
from 1887 when he discontinued possession it did not cease to run by the mere fact 
of his death In a suit to which that article applies the plaintiff has to prove his 
possession within 12 years of his suit Therefore, so long as the total period of the 
plaintiff's exclusion from possession 1s, at the date of the plaintiff’s suit, for a period 
of 12 years or over, the fact that this exclusion was by different trespassers will not 
help the plaintiff provided there was a continuity in the period of exclusion. That 
decision 1s not applicable to the facts of the case before us This 1s a suit to which 
Article 144 1s attracted and the burden is on the defendant to establish that he was 
in adverse possession for 12 years before the date of suit and for computation of this 
period he can avail of the adverse possession of any person or persons through whom 
he clauns—but not the adverse possession of independent trespassers. 


In so far as the adverse possession of Bakshi Singh and Pratap Singh 1s concerned 
it began upon the death of Raj Kaur and not during her lifetime That being 
so, Article 142 cannot possibly be attracted whereas the Madras decision turns upon 
a case to which Article 142 apphed No doubt, there, on behalf of the plaintiff- 
appellant ıt was argued on the authority of Agency Co v Short”, thatin cases of succes- 
sive trespassers limitation ceases to run against the lawful owner of the land after 
an intruder has relinquished his possession , that on the death of Punnayya it must 
be taken that there was an interruption 1n the possession and that there was an inter- 
val between Punnayya’s death and Subbarayudu’s taking possession ın his own 
right however minute the interval may be and that except in the case of succession 
or devolution all other cases would fall within the principle enunciated ın Agency 
Co.’s case? The learned Judges did not accept the contention but relying upon the 
decision in Willis v Earl Howel?, and a passage 1n Dart on Vendors and Purchasers, 
Volume I, 7th Edition, page 474, held that the suit was barred by time It may be 
pointed out that on Punnayya’s death his mother would be the heir and that it was 
established in that case that she was living with his brother Subbarayudu and his 
other brothers Subbarayudu would, therefore, be a presumptive reversioner on 
the death of his mother and there was evidence to show that she was a consenting 
party to Subbarayudu's enjoying the properties after Punnayya’s death It 1s under 
these circumstances that the High Court found it difficult to hold that there was a 
fresh trespass by Subbarayudu after the death of Punnayya On the other hand, 
according to them, there was a continuity of possession because the person who con- 
tinued to hold possession was the presumptive heir of the deceased From the facts 
of the case 1t will be clear that what was tacked on was not the possession of 1ndepen- 
dent trespassers at all In the case before us what is bemg sought to be tacked 
on to the possession of the Raja and those who claim through him 1s the possession 
of Bakshi Singh and Pratap Singh The Raja in his suit. against Bakshi Singh 
challenged the right of Bakshi Singh and Pratap Singh to possession on the ground 
that they were trespassers As it has turned out, the possession of the Raja, though 
obtained under the decree of a civil Court, was 1n itself a trespass on the rights of 
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2 (1888) LR. 13 AG 793. 
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the persons who were 1n law entitled to possession of property "Thus this 15 a case 
of one trespasser trespassing against another trespasser There 1s no connection 
between the two and, therefore, ın law their possession cannot be tacked on to one 
another. As pointed out by Varadachariar J , ın Rajagopala Naidu v Ramasubramama 
Ayyar! * 

* Further the doctrine of independent trespassers will come in only when the second man trespasses 
upon the possession of the first or the first man abandons possession " 


where it applies the principle laid down 1n Agency Co.’s case? would apply and pre- 
clude the tacking of possession of successive trespassers The following observation 
of Lord Macnaghten in that case are pertinent and run thus 


“They are of opinion that ifa person enters upon the land of another and holds possession for a time, 
and then, without having acquired title under the statute, abandons possession, the rightful owner, on 
the abandonment, 1s in the same position 1n all respects as he was before the intrustion took place There 
1s no one against whom he can bring an action He cannot make any entry upon himself There 1s 
no positive enactment, nor is there any principle oflaw which requires him todo any act, to issue any 
notice or to perform any ceremony 1n order to rehabilitate himself No new departure is necessary. The 
possession of the intruder, ineffectual for the purpose of transferring title, ceases upon its abandonment 
to be effectual for any purpose It does not leave behind it any cloud on the title of the rightful owner, 
or any secret process at work for the possible benefit ın time to come of some casual interloper or lucky 
vagrant There 1s not, ın their Lordships’ opimon, any analogy between the case supposed and the 
case of successive disabilities mentioned m the statute There the statute ‘continues to run’ because 
there 1s a person 1n possession in whose favour 1t 1s running ” 


This view has not been departed from in any case At any rate none was 
brought to our notice where ıt has not been followed Apart from that what we 
are concerned with is the language used by the Legislature in the third column 
of Article 144 The starting point of limitation there stated 1s the date when the 
possession of the defendant becomes adverse to the plaintiff The word “ defen- 
dant ” 1s defined thus in section 2 (4) of the Limitation Act thus . i 


ae ‘defendant’ includes any person from or through whom a defendant derives his habihty to be 
sued " 

No doubt, this ıs an inlcusive definition but the gist of ıt 1s the existence of a jural 
relationship between different persons There can be no jural relationship between 
two independent trespassers Therefore, where a defendant 1n possession of pre- 
perty 1s sued by a person who has title to 1t butis out of possession what he has to 
show in defence 1s that he or anyone through whom he claims has been 1n possession 
for more than the statutory period An independent trespasser not bemg such a 
person the defendant 1s not entitled to tack on the previous possession of that person 
to his own possession Inour opinion, therefore, the respondent’s suit 15 within 
time and has been rightly decreed by the Courts below. We dismiss this appeal 
with costs. 


VK Appeal dismissed. 


NU a aa ig tern  S ia 
l. A.IR. 1935 Mad. 449. 2. (1888 LR. 13A C 793. 
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THE SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction ) 
Present —K Sussa Rao, J. C Sgan Amp R S Bacnawar, JJ 


State of Madras .. Appellant* 
v. 3 
Kunnakudi Melamatam alias Annathana Matam 
and another .. Respondents. 


Madras Hindu Religious and Charitable Endowments Act (XIX of 1951), sections 62, 93, 103 (1) —Instiu- 
tion held to be not a Math under the Madras Act I of 1927—Finaltly of the deciswon —Claim for contributzon and 
audit fees on the basis that st was a Math—Not sustainable under Madras Act II of 1927—Injunction to restram 
levy of contribution under Act XIX of 1951—Questron cannot be entertained in a sut not mstituted under section 
62 of the Act of 1951—Section 103 (1) of Act of 1951—No continuance of levy was alleged under the Act of 1927 
—Estoppel—Institution ıs one outside the Act of 1927—Act of Head of istitution—Not to affect the position of 
the Institution. = 


The institution 1n question had been held to be not a Math as defined under the Madras Act II 
of 1927 and thus was outside the purview ofthe Act The present sunt filed by the Head of the institu- 
tion, 1n 1951, was a composite suit, claiming two different reliefs, namely (1) an injunction restrain- 
mg the levy of contribution and audit fees under Act II of 1927 and (2) an injunction restraining the 
levy of contributions and audit fees under Act XIX of 1951 The High Court held that the institu- 
tion was not a Math within the meaning of the Act XIX of 1951 The State appealed, 

Held, 

One of the disputes in the suit, whether the institution is a religious mstitution within the mean- 
ing of Act XIX of 1951 specific provision 1s made an sections 57, 61 and 62 for determination by the 
specified authorities and eventually by a suit under section 62 The present suit 1$ not brought under 
or ın conformity with section 62 and consequently, 1n so far as the suit claimed the rehef of injunction 
restraining the levy of contribution and audit fees under the Act XIX of 1951, 1t 1s barred by section 
93 of the Act. The decision of the Board m 1932 under Act of 1927 was final for the purpose of that 
Act, but 1t 1s not final for purposes of the Act XIX of 1951 

The decision of the Board under section 84 (1) of the Act of 1927 holding that the institution was 
outside the purview of the Act, had become final in the absence of any application made to the Court 
to set aside that decision under section 84 (2) The claim for injunction restraming the levy of con- 
tribution and audit fees under the Act of 1927 has to be upheld Under section 103 (1) of the Act of 
1951, contribution not legally payable under the Act of 1927 cannot be made enforceable under the 
Act of 1951 

The Board could not levy contribution from an mstitubon which was not a Math under the Act 
9f 1927 having regard to the finality of the decision under section 84 Estoppel could not confer on 
the Board a power which it did not otherwise possess under the Act The Institution 1s not 
estopped by any act or conduct of the Head from contending that 1t 15 not a Math within the mean- 
ing of the Act of 1927. 


Appeal by Special Leave from the Judgment and Order dated 7th January, 
1960, of the Madras High Court 1n Second Appeal No. 1165 of 1955. 


A Ranganadham Chetty, Senior Advocate (A. V. Rangam, Advocate, with him), 
for Appellant 


A. V. Viswanathan Sasiri, Senior Advocate (T. K Sundararaman, Advocate, with 
him), for Respondent No. 1. 


The Judgment of the Court was delivered by 


Bachawat, J —lhe institution popularly known as Kunnakudi Melamatam 
altas Annathana Matam was founded more than 80 years ago by Sri La Sri Maunan- 
andaswami, with the object of feeding and rendering relief to poor pilgrims visiting 
Kunnakudi. The institution was managed by Maunanandaswami during his hfe- 
time and thereafter by his successors, Annamalai, Nityanandaswami, Pooranananda 
and Ganapathiswamigal By his will dated 12th December, 1935, Ganapathi- 





* (A No. 445 of 1963. 17th February, 1965. 
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swamigal named Muthuramalingam and Nityanandaswami (IT) as his successors 
Muthuramalingam now claims to be the sole de facto and de jure trustee of the insti- 
tution There are four Samadh:s side the Matam premises. A Longam is said 
to be over the Samadht of the founder, and there are idols of Vinayagar on either side 
of the Samadh;, There ıs an idol of a Nand: over another Samadhi. 


The Madras Hindu Religious Endowments Act, 1926 (Madras Act II of 
1927) came into force on 8th February, 1927. Section 9 (7) of the Act defines ‘ Math’ 
as follows 

* * Math ' means an institution for the promotion of the Hindu religion presided over by a person 
whose duty 1s to engage himself in spiritual service or who exercises or claims to exercise spiritual head- 
ship over a body of disciples and succession to whose office devolves 1n accordance with the directions 


of the founder of thexnstitution or 1s regulated by usage , and includes places of religious worship other 
than a temple or places of religious instruction which are appurtenant to such institution. ” 


Section 84 of the Act read thus: 


“8t (1) Ifany dispute arises as to whether an institution is a math or templ as defined in this 
Act or whether a temple 1s an excepted temple, such dispute shall be decided by the Board. 


(2) Any person affected by a decision under sub-section (1) may, within one year, apply to the 
Court to modify or set aside such decision , but subject to the result of such application, the order of 
the Board shall be final.” 
A question having arisen whether the institution is a Math or a temple as defined 
in the Act, Sri Ganapathiswamigal, the then head of the institution, preferred a 
petition dated 6th October, 1931, to the Board of Commissioner for Hindu Religious 
Endowments praying for a declaration that the institution was not a Math as defined 
in the Act, and was outside the purview of the Act. After enquiry, the Board by its 
order dated 12th February, 1932, held that the institution was outside the purview 
of the Act _The Board held that Samadhis of this type could not come under the 
operation of the Act, and the feeding of the pilgrims was not connected with service 
in any religious institution. Shortly thereafter, Sri Ganapathiswamigal executed 
a will dated 12th December, 1935, whereby he appomted his successors. Under 
this will, he charged his successors to manage and look after the properties of the 
institution and directed that they shall “ carry on, as 1s done at present, the Vedanta 
Adwaita Gnana Vicharana, shall read the gnana Sastras and shall also teach the dis- 
ciples’? He also directed his successors to perform certam Abzhekams and 
Gurupoojas, to maintain the disciples and to offer food profusely by way of alms to the 
good and respectable people and the Sadhus. 


On 13th November, 1949, Muthuramalingam filed a petition before the Board 
asking the Board to take steps for safeguarding the properties of the institution. 
Subsequently, he filed other petitions requesting the Board to protect the properties 
of the institution and to remove Nityanandaswami (II) from its trusteeship There- 
after, the Board appears to have proceeded on ihe footing that the institution is a 
Matam within the purview of the Act. The Board fixed the annual income of the 
institution at Rs 11,800, and served the institution notices of assessment for faslis 
1356, 1357, 1358 and 1359 levying contributions at Rs 354 per faslı and audit fees 
at Rs 177 per fasl. Muthuramalingam filed petitions before the Board challeng- 
ing the assessment and also praying for time to make the payments 

On 17th March, 1951, the institution represented by Muthuramalingam filed a 
suit impleading the Madras Hindu Religious Endowments Board and Nityananda- 
swam (II) as defendants and praying for an order of injunction, restraining the Board 
from levying any contribution under sections 69 and 70 of the Act, on the allegation 
that the institution was outside the purview of the Act and the levy was otherwise 
illegal. During the pendency of the suit, on 28th August, 1951, the Madras Hindu 
Religious and Charitable Endowments Act, 1951 (Madras Act XIX of 1951) came 
into force. Section 103 (2) of Act XIX of 1951 provided that all suits pending against 
the Board under the provisions of Act II of 1927 might be continued against the 
Commissioner of the Hindu Religious Endowments appointed under Act II of 1927. 
Accordingly, on or about 30th November, 1951, the plaint was amended by implead- 
ing the Commissioner as the third defendant. The prayer portion of the plaint was 
also amended by inserting a claim of injunction restraining the third defendant from 


II] STATE OF MADRAS Y KUNNAKUDI MELAMATAM (Bachawat, ».;. 15 


levying any contribution under Act XIX of 1951. On goth January, 1954, the 
District Munsif, Manamadurai dismissed the suit mainly on the ground -that the 
plaintiff by his own conduct having invited the third defendant to mterfere with the 
administration of the institution was disentitled to the discretionary relief of injunction 
The Subordinate Judge, Sivaganga reversed the judgment of the trial Court, and 
decreed the suit, holding that, as the order of the Board dated 12th February, 1932, 
had become final, the Board under Act Il of 1927 and the Commissioner under 
Act XIX of 1951 could not proceed against the institution under those Acts at all, 
and could not levy the contributions and the audit fees from the plaintiff. On further 
appeal, the Madras High Court by its order dated 11th August, 1958, held that 
in view of changed circumstances the Board could go behind its previous decision 
dated 12th February, 1932, and called for a finding from the Subordinate Judge of 
Sivaganga on the question whether the institution was Math. By his order dated 
29th November, 1958, the Subordinate Judge, Sivaganga recorded the finding that 
the institution 1s not a Math as defined 1n Act II of 1927 or 1n section 6 (10) of Act 
XIX of 1951. On further hearing of the appeal on 7th January, 1960, the High 
Court accepted the findings of fact recorded by the Subordinate Judge, and held that 
the institution was not a Math within the meaning of section 6 (10) of Act XIX of 
1951, and on this finding, dismissed the appeal but at the same time, directed that a 
scheme should be framed under section 92 of the Code of Civil Procedure for the 
proper administration of the trust, and a copy of the judgment be forwarded to the 
Advocate-General for necessary action. The State of Madras represented by the 
Commissioner now appeals to this Court by Special Leave. 


In this appeal, it is conceded on behalf of all the appearing parties that the 
directions of the High Court with regard to the framing of a scheme are misconceived, 
and must be set aside. In the Courts below a contention that sections 76 (1) and 
76 (2) CR Act XIX of 1951 were ultra vires was raised, but that contention is no longer 
pressed. 


In the judgment of the High Court dated 7th January, 1960, the reasons for 
holding that the institution 1s not a Math within the meaning of section 6 (10) of 
the Act are given thus: 


* First of all, there are no properties attached to this institution as such , secondly there 1s no 
college for propaganda of Hindu Religion But sadhus meet there and are given facilities for the calm 
and peaceful pertormance of their religious practices and acts Thirdly, the head of the institution 1s 
not engaging himself ın umparting any religious instructions or rendering spiritual services Fourthly, 
there 1s no initiation of sishyas as monks and no upadesam 1s given to lay disciples initiating them into 
the mysteries of the particular cult. Fifthly, there ıs no continuity in the spiritual head in the sense 
that there ıs no automatic self-regulating mechanism for the devolution of the office Therefore these 
five clinching circumstances show that it 1s not a mutt within the meaning of section 6 (10) of the Act ” 


Curiously, in recording this finding the High Court did not take into account the 
relevant recitals and statement in the will of Ganapathiswamigal dated 
12th December, 1935, which have a material bearing on the question whether the 
institution 1s a Math. Elaborate arguments were advanced before us on the ques- 
tion whether the institution 1s a Math within the meaning of Act II of 1927 and 
Act XIX of 1951. In view of our conclusions on other points, we think that it 1s not 
open to us to decide 1n this appeal whether the institution is a Math within the 
meaning of those Acts, and the point must be left open. 


The suit, as it stands now, is a composite suit, claiming two different reliefs, 
namely, (1) an injunction restraining the levy of contributions and audit fees under 
Act II of 1927, and (2) an injunction restraining the levy of contributions and audit 
fees under Act XIX of 1951. The two reliefs must be considered separately. 


We shall consider firstly the claim of injunction restraining the levy of contri- 
butions and audit fees under Act XIX of 1951. Section 6 (10) of this Act defined 
Math thus : 


** * math ' means a Hindu religious institution with properties attached thereto and presided over 
by a person whose duty 1t 15 to engage himself in imparting religious instruction or rendering spiritual 
service to a body of disciples or who exercises or claims to exercise spiritual headship over such a body, 
and includes places of religious worship or instruction which are appurtenant to theinstitution ” 
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Section 6 (15) of the Act defined “religious institution ” as meaning a math, temple 
or specific endowments. Section 57 of the Act provided : 


** Subject to the rights of suit or appeal hereinafter provided, the Deputy Commissioner shall 
have power to inquire into and decide the following disputes and matters 


Under section 61 of the Act, an appeal lay to the Commissioner from the order of 
the Deputy Commissioner, and under section 62 of the Act, any party aggreived by 
the order of the Comnussioner might within nmety days of the order institute a 
suit in the Court against the order. Section 93 of the Act read : 

“No suit or other legal proceeding ın respect of the admunistration or management of a 
religious institution or any other matter or dispute for determining or deciding which provision 18 
made in this Act shall be instituted ın any Court of law, except under, and in. conformity with, the 
provisions of this Act ” 

Now, one of the disputes in this suit is whether the institution is a religious insti- 
tution within the meaning of Act XIX of 1951. Specific provision is made in sections 
57, 61 and 62 of the Act for determination of that dispute by the Deputy Commis- 
sioner, the Commissioner and eventually by a suit instituted in a Court under section 
62. The present suit 15 not brought under or 1n conformity with section 62 and 
consequently, 1n so far as the suit claims the relief of 1njunction restraining the levy 
of contribution and audit fees under Act XIX of 1951, ıt ıs barred by section 93 
of the Act. The decision of the Board dated 12th February, 1932, was given under 
Act II of 1927 and was final for purposes of that Act butit is not final for 
purposes of Act XIX of 1951. 


We shall next consider the claim of injunction restraining the levy of contri- 
bution and audit fees under Act IT of 1927. By its order dated 12th February, 
1932, the Board had decided that the institution was outside the purview of Act II 
of 1927. That decision was given under section 84 (1) of the Act No application 
was madc to the Court to modify or set aside the decision 1n accordance with section 
84 (2). Consequently by the express words of section 84 (2), the decision of the 
Board became final, and for purposes of Act IT of 1927, the correctness of the decision 
is not now open to challenge on the ground that 1t 1s erroneous. But Mr. Chetty 
argued that the decision, though binding on the institution, is not binding on the 
Board. We cannot accept this contention The decision 1s final and binding on 
the Board also for purposes of Act II of 1927. Mr Chetty argued secondly that in view 
of sections 13 and 15 of the Madras General Clauses Act (Madras Act I of 1891) 
the Board could decide the question whether the plaintiff ıs a religious institution 
as often as occasions arose, and 1ts power was not exhausted by the decision given on 
12th February, 1932. ‘This argument is misconceived. The sections relied upon do 
not authorise revocation or annulment of a decision, which has become final. 
Mr Chetty next contended that the character of the institution was changed by the will 
of Ganapathiswamigal, dated 12th December, 1935, and consequently, the decision 
dated 12th February, 1932, ceased to be binding under Act II of 1927. This con- 
tention must also be rejected. Ganapathiswamigal had no power to change the 
character of the institution, and, as a matter of fact, he did not purport to do so by 
his will. Mr. Chetty next contended that by making the assessment of the contri- 
butions under section 70 of the Act, the Board gave a decision under section 84 (1) 
that the institution was a Math as defined in the Act, and that decision has become 
final under section 84 (2). There is no substance in this contention. The order of 
assessment is not produced. It is not shown that any dispute then arose whether the 
institution was a Math as defined 1n the Act, or that the Board decided that dispute 
by its order of assessment. 


Mr. Chetty argued that by reason of section 103 (2) of Act XIX of 1951, all 
contributions under Act II of 1927 are payable under Act XIX of 1951 and the assess- 
ment and demand 1n respect of those contributions are enforceable under the latter 
Act and consequently the suit challenging such assessment and demand is barred 
by section’ 93 of Act XIX of 1951. There ıs no substance in this contention. As 
the institution was not a Math within the meaning of Act II of 1927 in view of the 
final decision of the Board dated 12th February, 1932, the contributions demanded 
under Act II of 1927 were not legally payable to the Board under that Act. Conse- 
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quently, those contributions were not payable under Act XIX of 1951, and the assess- 
ment and demand 1n respect thereof weie not enforceable under the latter Act by 
reason of section 103 (1) thereof. Section 93 of Act XIA of 1951 did not bar a suit 
pending on the date of commencement of the Act claiming an injunction restramung 
the levy of contributions and audit fees under Act II of 1927 on the ground that the 
institution was outside the purview of Act II of 1927. 


Mr Chetty lastly contended that in view of the conduct of Muthuramalingam 
asking the Board to interfere with the management of the institution on the ground 
that it is a Math, the plaintiffis estopped fiom asserting that ıt is not a Math within 
the purview of Act II of 1927. This contention must be rejected. The Board 
could not levy contribution from an institution which was not a Math under Act 
1I of 1927 having regard to-the final decision of the Board dated 12th February, 1932. 
Estoppel could not confer on the Boaid a power which it did not otherwise possess 
under the Act Morevoer, it ıs not shown that by reson of the acts of Muthurama- 
lingam, the Board came to believe that the institution was a Math and to act upon 
such belief. The plaintiff 1s not estopped by any act or conduct of Muthurama- 
lingam from contending that 1s 1t not a Math within the meaning of Act IT of 1927. 


The result 1s that the appeal 1s partly allowed, the suit 1s decreed 1n so far it 
claims injunction restraining the levy of contributions from the plaintiff under sec- 
tions 69 and 70 of Madras Act II of 1927 and from taking any coercive steps in pursu- 
ance\of any demands against the plaintififf under Act II of 1927, and the suit is 
dismissed, 1n so far as ıt claims injunction restraining the Jevy of contributions and 
taking any coercive steps 1n respect of demands against the plaintiff under Madras 
Act XIX of 1951 The success being divided, we direct that the parties will pay 
and bear their own costs throughout, in this Court-and in the Courts below 


V.S. Appeal allowed 1n part. 


^ 


THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction, ) 


PrEsenT —K Sussa Rao, RAGHUBAR DAYAL, J.R MUDHOLKAR, R S BACHA- 
WAT AND V. RAMaswAMI, JJ. 


Amireddi Raja Gopala Rao and others . Appellants* 
v. 
Amireddi Sitharamamma and others Respondents 


Hindu Law—Brahmin woman whose husband was alwe becoming concubine of sudra and having children by 
jum—Avarvddha Stree entitled to maintenance out of paramours estate for herself and her children, —Right to 
maintenance uf destroyed by Hindu Adoptions and Maintenance Act (LXXVII of 1956) coming into force during 
pendency of appeal against decree gwing maintenance 

Under the Hindu Law as 1t stood 1n 1948 (when the paramour died in the instant case) a married 
woman who left her husband and hved with her paramour as his permanently kept mistress could 
claim the status of an Avaruddha Stree by remarning faithful to her paramour though the connection 
‘was adulterous and was entitled to maintenance from the estate of the paramour so long as she preserv 
ed her sexual fidelity to him Akku Prahlhad v Ganesh Pralhad, ILR (1945) Bom 604, 614 approved 
A Swain: and other adultress kept in concubmage could claim the status of an Avaruddha Stree The 
connection was no doubt immoral, but concubinageitselfisimmoral yet ıt was recognised by law 
for the purpose of founding a claim for maintenance by he1 and her illegitimate sons The paramour 
may be punishable for the offence of adultery, but the concubine 1s not punishable as abettor of the 
Offence. Whether or not a Pratiloma marriage was valid under the old Hindu law a claim for main- 
tenance by an Avaruddha Shee cannot be defeated on the ground that she was a Biahmin and her 
paramour was a Sudra 
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In the instant case the paramour diedin 1948 Swit was instituted by the concubinein December, 
1949 and decreedin 1954 The Hindu Adoption and Maintenance Act (1956) came into force during 
the pendency of the appeal against the decree On the question whether the right to maintenance 
decreed ın favour of the cOncubine was taken away by the Act 


Held « Sections 21 and 22 read with section 4 of the Act do not destroy or affect any right of 
maintenance out of the estate of a deceased Hindu vested on his death before the, commencement of 
the Act under the Hindu Law ın force at the time of his death 


Decision of the High Court in (1960) 2 An WR 352 (F.B ) affirmed 


Appeal from the Judgment and Decree dated 22nd July, 1960, of the Andhra 
Pradesh High Court in Appeal Suit No 709 of 1954.* 


A Ranganadham Chetty, Senior Advocate (Miss. A Vedavali and A. V. Rangam 
Advocates, with him), for Appellants. i 


M.S K. Sasin and M S. Narasimhan, Advocates, for Respondent. 
The Judgment of the Court was delivered by 


Bachawat, F "—The first respondent, Seetharamamma, is a Brahmin woman. 
She was married to one Ramakrishnaya During the lifetime of her husband she 
became the concubine of one Lingayya, a Sudra by caste From 1938 until the death. 
of Lingayya in February, 1948, she was the permanently kept concubine of Lingayya 
and lived with him. During this period and thereafter, she preserved sexual fidelity 
to Lingayya The second, third and fourth respondents are the sons of the first 
respondent by Lingayya. The husband of the first respondent ıs still alive, The ' 
appellants are the brothers and brotbers' sons of Lingayya. Lingayya was separate 
in estate from his brother and brothers’ sons. The parties are residents of Choragudi. 
Baptala now in Andhra Pradeshand governed by the Mitakshara school of Hindu law 
In the plaint, as originally filed, the respondents claimed that they were exclusively 
entitled to the estate left by Lingayya. The Subordinate Judge and the High Court 
found that as the first respondent was and continued to be a married woman while 
she lived with Lingayya and bore him children. she was not the lawfully wedded 
wife of Lingayya and the children born of the union were not his legitimate sons, 
nor were they Dasiputras and as such entitled to his properties. The suit was originally 
dismissed by the Subordinate Judge, but on appeal, the High Court gave the res- 
pondents leave to amend the plamt by making suitable averments for the award of 
maintenance, and remanded the suit for trial on the question of maintenance. At 
the subsequent trial on the amended plaint, the Subordinate Judge decreed the res- 
pondents’ claim for maintenance and consequential reliefs and awarded to them 
maintenance during their lifetime out of the estate of Lingayya. The Subordinate 
Judge passed his decree on 20th September, 1954. During the pendency of 
the appeal preferred by the appellants before the High Court the Hindu Adoptions 
and Maintenance Act of 1956 (hereinafter referred to as the Act) came into force. 
The main controversies 1n the appeal before the High Court were (1) whether the 
provisions of the Act are retrospective , and (2) whether a married woman who left 
her husband and lived with another as his permanently kept mistress could be 
regarded as an Avaruddha Stree. In view of the importance of these questions, the 
appeal was referred to a Full Bench of the High Court. On the first question, the 
High Court held that the relevant provisions of the Act applied only to the estates 
of Hindus dying after the commencement of the Act, and that the right of the res- 
pondents to maintenance during their lifetime under the ¥ indu law in force at the 
time of the death of Lingayya was not affected by the Act. On the second question, 
the High Court held that the first respondent was an Avaruddha Stree of Lingayya 
and was entitled to maintenance from his estate, though her husband was alive 
and the connection with Lingayya was adulterous. The High Court agreed with. 
the Subordinate Judge with regard to quantum of maintenance. 
—————————————— HAUPT ts 


*(1960) 2 An W R. 352 (FB). 
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On behalf of the appellants, ıt 1s contended that the respondents are not entitled. 
to claam any maintenance fiom the estate of Lingayya under the Hindu law as it 
stood prior to the commencement of the Act, because (a) the first respondent is not a 
Dast and the second, third and fourth respondents are not Dasifutras of Lingayya, 
and this point 1s concluded by the previous judgment of the High Court, which has 
now become final between the parties , (6) the husband of the first respondent was 
and 1s still alive, and the connection of the first respondent with Lingayya was adul- 
terous during the period of her intimacy with Lingayya and while she bore hum. 
children , (c) the first respondent being a brahmin adulteress and Lingayya being 
a Suda, the connection was Pratiloma and illegal. 


Now under the Hindu law as 1t stood before the commencement of the Act, the 
claim of a Dasiputra or the son of a Dasz, that 1s, a Hindu concubine in th continuous 
and exclusive keeping of the father rested on the express texts of the Mitakshara, 
Ch. 1,S. 12, V 1, 2 and 3. In the case of Sudras, the Dasiputra was entitled to a share 
of the inheritance, and this share was given to him not merely in lieu of maintenance 
but in recognition of his status as a son, see Gur Narain Das and another v Gur Tahal 
Das and others! But the illegitimate son of a Sudra by his concubine was not entitled 
to a share of the inheritance if he were the offspring of an incestuous connection, 
see Datt: Parii Nayudu v. Dati: Bangaru Nayudu?, or if. at the time of his conception, 
the connection was adulterous, see Rahi and others v Govind Valad Teja®, Narayan 
Bharthi v. Laving Bharthi and others*, Tukaram v. Dinkar*. Such an legitimate son. 
could not claim the status of a member of his father's family and could not get a 
share of the inheritance as a Dasipuira under the express texts of the Mitakshara. 
For this reason, the prcvious judgment of the High Court rightly held that the second, 
third and fourth respondents were not Dasiputra of Lingayya, and could not claim 
the inheritance. But the point whether they are entitled to maintenance out of the 

- estate of Lingayya is not concluded by the previous judgment It is well recognised 
that independently of the express texts of the Mitakshara, Ch I, S 1a, V. 3, the 
illegitimate son of a Sudra was entitled to maintenance out of his father's estate 
though his mother was not a Dast in the strict sense and though he was the result of 
a causal or adulterous intercourse. It was not essential to his title to maintenance 
that he should have been born in the house of his father or of a concubine possessing 
the peculiar status therein, see Mutiuswamy Jagavea Yettappa Naicker v Vencateswara 
Tettayya*. The illegitimate son of a Sudra was entitled to maintenance out of his 
father's estate, though at the time of his conception his mother was a married woman, 
her husband was alive and her connection with the putative father was adulterous, 
see Raht v. Govind®, Viraramuthi Udayan v. Singaravelu”, Subramania Mudaly v. Valu’. 
According to the Mitakshara school of law, the illegitimate son of a Sudra was entitled. 
to maintenance from his father's estate during his hfetime. Under the Hindu Law, 
as it stood prior to the commencement of the Act, the first second and third 


respondents were, therefore entitled to maintenance during their lifetime, out of the 
estate of Lingayya. 


The claim of an Avaruddha Stree or woman kept in concubinage for maintenance 
for her hfetime against the estate of her paramour rested on the express text of a. 
Mitakshara, Ch 2, S. 1, Vs. 27 and 28read with V 7. In Ba: Nagubai v. Bai Monghi- 
bai?, where the man and the woman were Hindus and the paramour was governed. 
by the law of the Mayuka, Lord Darling said - 


** providing the concubinage be permanent, until the death of the paramour, and sexual fide- 


lity to him be preserved, the right to maintenance 1s established , although the concubine be not 
kept in the family house of the deceased " 





1 (1952) S GJ 305 (1952)2 MLJ 251 6 (1868) 12 MIA 203, 220 
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The law of the Mitakshaia 1s ın agreement with the law of the Mayuka on this point 
In the instant case, the first respondent being continuously and exclusively in the 
keeping of Lingayya until his death for about 10 years, the concubinage has been found 
to be permanent. She observed sexual fidelity to Lingayya during hus lifetime, and 
after his death has continued to preserve her qualified chastity. In Akku Prahlhad v. 
Ganesh Pralhad}, a Full Bench of the Bombay High Court held that a mariied 
woman who left her husband and lived with her paramour as his permanently kept 
mistress could claim the status of an Avaruddha Stree by remaining faithful to he: 
‘paramour, though the connection was adulterous, and was entitled to maintenance 
from the estate of the paramour so long as she preserved her sexual fidelity to him 
This Full Bench decision overiuled the decisionin Anandilal Bhagchand v. Chand: abai?, 
and followed the earlier decisions in Khemkore v Umashankar*, and Ningaredds v 
Lakshmawa*. The decision ın Akku Pralhad v. Ganesh Pralhad,* has been subject 
of strong criticism in Mayne’s Hindu Law and Usage, 11th Edn, Article 683, page 
816, edited by Sr1 Chandrashekhara Aiyar and ın a learned Article in Chinna Mahal 
Mudah v. Nanjappa Goundan*, but the Full Bench of the Andhia Pradesh High Court 
in the instant case found themselves 1n complete agreement with the Bombay deci- 
sion. We are of the opinion that the Bombay decision lays down the correct 
law. 


Avaruddha Stree, as understood by Vijananeswara, includes a Swani or adulteres 
kept in concubinage While dealing with the assets of a deceased Hindu not 
liable to partition, Mitakshara, Ch. I, S. 4, V 22, he says, “ Swaitini and others 
who are Avaruddha by the father, though even 1n number, should not be divided 
among the sons". Colebrook’s translation of the passage is as follows: ‘“‘ But 
"women (adulteresses and others) kept in concubmage by the father must not be 
shared by the sons, though equal in number" In his commentary on Yajnavalkya's 
Verse 290 1n. b yaodhara Adhyaya, Chapter 24 on Stree Sangrahana, Vyaneswaia, 
citing Manu, explains Swausn as a woman who abandons her own husband and ° 
goes to another man of her own Varna out of love for hım Thus, a Swairini and 
other adulteress kept in concubinage could claim the status of an Avaruddhu Stree. 
The connection was no doubt immoral, but concubinage itself ıs immoral ; yet 
it was recognised by law for the putpose of founding a claim for maintenance by her 
and her illegitimate sons. The paramour may be punishable for the offence of 
adultery, but the concubine 1s not punishable as abettor of the offence. 


A concubine was not disqualified from claiming maintenance by reason of 
the fact that she was a brahmin. "The claim of a concubine who was a respectable 
woman of the brahmi caste and her illegitimate son for maintenance was allowed 
in Hargovind Kuarı v. Dharam Sigh9. No doubt, a Pratiloma connection is denounced 
by the Smriti-writers and the Commentators, and before the Hindu Marriages 
Validity Act, 1949 (XXI of 1949) Pratiloma marriages between a sudra male 
and a brahmin female were declared invald in Ba: Kash v. Jamnadas” and in 
Ramchandra Doddappa v. Hanamnaik Dodnak*, but even those cases recognise that 
a brahmin concubine ın the exclusive and continuous keeping of a sudra until 
his death was entitled to claim maintenance We express no opinion on the question 
whether a Pratiloma marriage was valid under the old Hindu law, but we are satisfied 
that the claim of the respondents for maintenance cannot be defeated on the ground 
that the first respondent was a brahmin and her paramour was a sudra. 


We are satisfied that the respondents were entitled to maintenance during 
their lives out of the estate of Lingayya under the Hindu law as ıt stood in 1948, 
when Lingayya died, in December, 1949, when the suit was instituted and also 
in 1954, when the suit was decreed by the Subordinate Judge The question 1s 
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whether this right is taken away by the Hindu Adoptions and Maintenance Act, 
1956, which came into force during the pendency of the appeal to the High Court. 
The Act is intended to amend and codify the law relating to adoptions and main- 
tenance among Hindus Section 4 of the Act ıs as follows : 


“4 Save as otherwise expressly provided 1n this Act,— 


(a) any text, rule or interpretation of Hindu law or any custom or usage as part of that law in. 
force immediately before the commencement of this Act shall cease to have effect with respect to any 
matter for which provision 1s made in this Act , 


(b) any other law ın force immediately before the commencement of this Act shall cease to 
apply to Hindus ın so far as 1t 1s inconsistent with any of the provisions contained in this Act ” 
Section 21 defines “ dependants " as meaning cei tain relatives of the deceased, and 
under sub-clause (vii), includes “‘ his or her minor illegitimate son, so long as he 
iemains a minor". A concubines 1s not one of the persons within the definition 
of “ dependants " given m section 21, and an illegitimate son 1s not a dependant 
when he ceases to be a minor Section 22 reads thus 


*22 (1) Subject to the provisions of sub-section (2), the heirs of a deceased Hindu are bound 
to maintain the dependents of the deceased out of the estate inherited by them from the deceased 


(2) Where a dependent has not obtained, by testamentary or intestate succession, any share 
in the estate of a Hindu dying afte: the commencement of this Act, the dependant shall be entitled, 
subject to the provisions of this Act, to maintenance from those who take the estate 


(3) The habihty of each of the persons who takes the estate shall be ın proportion to the value 
of the share or part of the estate taken by him or her 


(4) Notwithstanding anything contained in sub-section (2) or sub-section (3), no person who 
1s himself or herself a dependent shall be liable to contribute to the maintenance of the others, 1f he or 
she has obtained a share or part the value of which 1s, or would, 1f the lability to contribute were 
enforced, become less than what would be awarded to him or her by way of maintenance under 
this Ac 
Sub-section (1) of section 22 ımposes upon the heirs of a deceased Hindu the liability 
to maintain the dependants of the deceased defined 1n section 21 out of the estate 
inherited by them from the deceased, but this lability is subject to the provisions 
of sub-section (2), under which only a dependant who has not obtained by 
testamentary or intestate succession, any share in the estate of a Hindu dying after 
the commencement of the Act 1s entitled, subject to the provisions of the Act, to 
maintenance. Specific provisions 1s thus made 1n section 22 with regard to main- 
tenance of the dependants defined 1n section 21 out of the estate of the deceased. 
Hindu, and in view of section 4, the Hindu law in force immediately befreo the 
commencement of the Act ceases to have effect after the commencement of the 
Act with respect to matters for which provision 1s so made. In terms sections 21 
and 22 are prospective. Where the Act 1s intended to be retrospective, 1t expressly 
says so Thus, section 18 provides for maintenance of a Hindu wife, whether 
mairied before or after the commencement of the Act, by her husband, section 19: 
piovides for the maintenance of a Hindu wife, whether married before or after 
the commencement of the Act, by her father-in-law, after the death of her husband, 
and section 25 provides for alteration of the amount of maintenance whether fixed. 
by a decree of Court or by agreement either before or after the commencement of 
the Act Now, before the Act came into force, 11ghts of maintenance out of the 
estate of a Hindu dying before the commencement of the Act were acquired and 
the corresponding liability to pay the maintenance was incurred under the Hindu 
law 1n force at the time of his death It 1s a well-recognised rule that a statute 
should be interpreted, 1f possible, so as to respect vested rights, and such a construc- 
tion should never be adopted if the words are open to another construction See 
Craies on Statute Law, 6th Edition (1963), page 397 We think that sections 21 and 
22 1ead with section 4 do not destroy or affect any right of maintenance out of the 
estate of a deceased Hindu vested on his death before the commencement of the 
Act under the Hindu law 1n force at the time of his death. 


, On the death of Lingayya, the first respondent as his concubine and the second, 
third and fourth respondents as her illegitrmate sons had a veted right of 


à 
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maintenance during their lives out of the estate of Lingayya. This right and the 
corresponding liability of the appellants to pay maintenance are not affected by 
sections 21 and 22 of the Act. The continuing claim of the respondents during 
their lifetime springs out of the original right vested 1n them on the death of Lingayya 
and ıs not founded on any ight arising after the commencement of the Act. 


In S$ Kameswaramma v  Subramanyam!, the plaintiff's husband had died in 
the year 1916, and the plaintiff had entered into a compromise 1n. 1924 fixing. her 
maintenance at Rs 240 per year and providing that tbe rate of maintenance shall 
not be increased or reduced. The question arose whether in spite of this agree- 
ment the plaintiff could claim increased maintenance in view of section 25 of the 
Hindu Adoptions and Maintenance Act, 1956 It was held that in spite of the 
aforesaid térm of the compromise she was entitled to claim increased maintenance 
under section 25. This conclusion follows from the plain words of section 25, 
under which the amount of maintenance whether fixed by decree or agreement 
either before or after the commencement of the Act may be altered subsequently. 
‘The decision was, therefore, plainly right. No doubt, there are broad observations 
in that case to the effect that the 11ght to maintenance 1s a recurring right and the 
habihty to maintenance after the Act came into force 1s imposed by section 22, and 
there is no reason to exclude widows of persons who died before the Act from the 
operation of section 22. Those observations were not necessary for the purpose 
of that case, because the widow 1n that case was clearly entitled to maintenance 
from the estate of her deceased husband dying m 1916 under the Hindu law, as 
it stood then, independently, of section 21 and 22 of the Act, and in spite of the 
compromise fixing the maintenance before the commencement of the Act, the widow 
could in view of section 25 claim alteration of the amount of the maintenance. 
The decision cannot be 1egarded as an authority for the proposition that sections 
21 and 22 of the Act affect rights, already vested before the commencement of the 
Act. We, therefore, hold that the claim of the respondent to maintenance for their 
lives is not affected by the Act. 


We see no reason to interfere with the concurrent finding of the Courts below 
with regard to the quantum of maintenance. 


In the result, the appeal 1s dismissed with costs. . 
K.S. Appeal dismissed. 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction ) 


PRESENT :—K. SuBBA Rao, J. R MUDHOLKAR, and R. S. BACHAWAT, JJ. 


The State of Madras .. Appellant* 
y. 
P. Govindarajulu Naidu .. Respondent. 


Madras Estates (Abolitton and Gonverston into Ryotwart) Act (XXVI of 1948), sechons 21(15), (16) and 3 
— Madras Estates Land Act (I of 1908), section 3 (2) (e)—Mothirambedu village in Madras State—If zamin 
estate or under-tenure estate—Notuyfrcation under section 3 of Act XXVI of 1948 taking over the said. estate as 
zamin estate—Validity 


In 1796 the then Collector of the Honourable Company’s Jagheer granted a cowle to one R, 
who was occupying the office of a Nattuvar conferring on him the mirası of Mothirambedu village in 
the Chingleput District ın the State of Madras, subject to his paying alljust dues At the time of the 
making of the permanent settlement 1n Chingleput District, which was then described as a Jagir, 
it was decided by the Company to maintain shrotriem, : e , grants made to Natiuvars, including those 
granted to R, and realise then dues through the instrumentality of the zamindar This policy was 
implemented by including the shrotriems ın the zamindari by transferring. the Company's ultimate 
reversionary rights to the zamindar The result was that the shrotriem tenure in the hands of the 
JNattuvars continued after the permanent settlement as 1t existed prior to it That 1s the reason why 
sometimes the village was described as zamn village and sometimes as Jar) Inam village That 1s 
also why it was not the subject-matter of permanent mam settlement But the fact remains that 
shrotriem tenure continued in the hands of the JVattuvar and his successors-in-interest, after the perma- 
nent settlement as 1t was before the said settlement The tenure under the Government became an 
under-tenure under the zamundar, as the zamindar intervened between the Government and the 
Nattuver Thus as the Mothirambedu village ıs held under a permanent under-tenure, 1t falls squarely 
under the definition of section 3 (2) (e) of the Madras Estates Land Act and 1s therefore an estate 
thereunder and hence 1t 1s an under-tenure estate As the under-tenure estate 1s excluded from 
the definition of "zamin estate", the notification issued under section 3 of the Madras Estates (Aboli- 
tion and Conversion into Ryotwar) Act, 1948, by the Government of Madras taking over the 
Mothirambedu village as a zamm estate 1s illegal and void. 


Appeal from the Judgment and Decree, dated the 9th September, 1958, of 
the Madras High Court in Appeal Suit No. 85 of 1956.1 


A. Ranganadham Chetty, Senior Advocate, (4. V Rangam, Advocate, with 
him), for Appellant. 


T.V R. Tatachari, Advocate, for Respondent. 


The Judgment of the Court was delivered by 


Subba Rao, J —This appeal by certificate raises the question whether the 
village of Mothirambedu 1s a zamindari estate under the Madras Estates (Abolition 
and Conversion into Ryotwam) Act, 1948 (Madras Act XXVI of 1948), herem- 
after called the Act 


The facts may be briefly stated. Mothirambedu village 1s one of the 
shrotriem villages in the Chingleput District 1n the State of Madras. The respon- 
dent purchased the same from one P Ananthapadmanabacharlu under a sale 
deed, dated 10th July, 1946, for a sum of Rs 26,000, and was in possession and 
enjoyment thereof. On 12th December, 1950, the Government of Madras issued a 
notification under section 3 of the Act taking over the said village as a zamin estate. 
The Government took possession of the same on 3rd January, 1951. On 15th 
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March, 1954, the respondent filed OS. No. 22 of 1954 m the Court of the Sub- 
ordinate Judge, Chingleput, against the State of Madras for a declaration that the 
said notification of his village as zamindari estate under the said Act was illegal 
and void. In the plaint he claimed that the said village was not an “estate” 
within the meaning of the Madras Estates Land Act and, therefore, 1t did not 
vest in the State. But that plea was subsequently given up and nothing need be 
said 1n that regard The State filed a written-statement asserting that the said 
village formed part of Tirumazhy Zamindari, that it was separately registered in 
the office of the Collector and that, therefore, ıt was a zamin estate within the 
meaning of the said Act. 


The learned Subordinate Judge, Chingleput, held that the suit village was a 
zamin estate and that, therefore, the said notification was legal and binding on 
the respondent On appeal, the High Court of Judicature at Madras held that 
it was not proved that the said village was a zamin village, but it was a whole 
mam village. On that finding, ıt granted the plaintiff a declaration that the 
notification of the said village as a zamin estate under the Act was illegal and void, 
as the said village was a whole inam village. Hence the appeal. 


Learned Counsel for the State contended that the said village was included 
in the assets of the zamindari at the time of the permanent settlement, that 16 
continued to be a part of the said estate till 1t was abolished under the Act. 


Mr. T. V. R. Tatachary, learned Counsel for the respondent, on the other 
hand, argued that the said village was gránted as a strotriem before the permanent 
settlement to a person holding the office of a Nattuvar, that though the said 
village was included ih the assets of the zamindari, the pre existing tenure was 
not disturbed, and that the grantee and his successors continued to hold the village 
as an under-tenure from the zamindar, as by reason of the permanent settlement 
the Zamindar became an intermediary. In short, his contention was that the said 
village was an under-tenure estate falling under section 3 (2) (e) of the Madras 
Estates Land Act and that in any view, it had not been established that ıt was a 
zamin village. 


Before we advert to the facts of the case it will be convenient to notice some 
of the aspects of law relevant to the said facts 


The Madras Estates Land Act, 1908. 
Section. 3 (2) “ Estate " means— 
(a) any permanently settled estate or temporarily settled zamindan, 


(b) any portion of such permanently settled estate or temporarily settled zammdaii which 1s 
separately registered 1n the office of the Collector , 


(c) * > * * 
(d) (As st stood before the Amending Act XVIII of 1936) 
any village of which the land revenue alone has been granted in mam to a person not owning 
the kudrwaram thereof, provided that the grant has been made, confirmed or recognized by the 
British Government or any separated part of a village 
(After the Amendmg Act XVIII of 1936) 


any nam village of which the grant has been made, confirmed o1 recognized by the British 
Government, notwithstanding that subsequent to the grant, the village has been partitioned among 
the grantees or the successors-in-title of the grantee or grantees 


(e) any portion consisting of one or more villages of any of the estates specified 1n clauses (a), 
(6) and (c) which 1s held on a permanent under-tenure 
The Act 
Section 2 (3) "estate" means a zamindan or an under-tenure 01 an mam estate 


7) "inam estate” means an estate withm the meaning of section 3, clause (2) (d), of the 
Estates Land Act, but does not mclude an inam village which became an estate by virtue of the 
Madras Estates Land (Third Amendment) Act, 1936 


* * * * » 
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(15) “under-tenure estate" means an estate withm the meaning of section 3, clause (2) (e) 
of the Estates Land Act 
* ' * * * * 
(16) "zammdari estate" means— 

(1) an estate within the meaning of section 3, clause (2) (a), of the Estates Land Act, after 
excluding therefrom every portion which 1s 1tself an estate under section 3, clause 2 (b) or 2 (e) of 
that Act; or 

(u) an estate withm the meaning of section 3, clause 2 (5) or 2 (c), of the Estates Land 
Act, ren excluding therefrom every portion which 15 itself an estate under section 3, clause 2 (e) of 
that Ac 
The aforesaid provisions may be summarized thus: The Madras Estates Land 
Act recognizes for the purpose of that Act 5 categories of estates The Act 
grouped the said 5 estates under three categories, namely, zamin, under-tenure and 
inamestates The estates defined in clauses (a), (b) and (c) of section 3 (2) of the 
Madras Estates Land Act, excluding therefrom an under-tenure estate, are classified 
as zamin estates An estate falling under the definition in section 3 (2) (d) of 
the Madras Estates Land Act, excluding therefrom an 1nam estate which became- 
an estate under the Madras Estates (Third Amendment) Act, 1936, 1s described 
asan inam estate under the Act. An estate under the definition of section. 
3 (2) (e) of the Estates Land Act 1s brought under the definition of the *under-- 
tenure estate" under the Act It will be noticed at this stage that though a 
village ıs physically a part of a zamindari if ıt 1s held on a permanent under- 
tenure, it 1s excluded from the definition of a zamin estate but included under the- 
definition of an “ under-tenure estate ". The result of this classification 1s, an mam 
village held under a permanent under-tenure ıs not a zamin estate A village 
can be held under a permanent under-tenure whether that village was the subject- 
matter of a pre-settlement grant or a post-settlement grant To illustrate: take a 
village which was granted permanently to an inamdar before 1802 by the British 
Government At the time of the permanent settlement the said village was included 
in the permanently settled estate The effect of that was that the mamdar who- 
was holding the village under the Government continued to hold the same under 
the proprietor. Take another illustration after the permanent settlement the 
proprietor made-a permanent grant of the whole 1nam village to an 1namdar. The 
inamdar held the village under the zamindar. In either case the village was held 
under the proprietor of the permanently settled estate The proprietor, who is 
hable to pay peish kush to the Government, is the tenure-bolder. He is the 
intermediary between the inamdar and the Government, that 1s why the inamdar 
is described as under-tenure holder. Itis, therefore, clear that to constitute an 
under-tenure it is not material whether the grant was a pre-settlement or a post-- 
settlement one, but what 1s important 1s, 1n whom the reversionary interest rests 
That reversionary interest may rest ın the proprietor either because at the perma- 
nent settlement the inam was included in the assets of the zamindari or because 
he himself was the grantor of a permanent under-tenure This aspect of the law 
was considered 1n two decisions of the Madras High Court Where a pre-settlement 
Mokhasa village was included in the assets of the zamindari ıt was held that the 
village was held under a permanent under-tenure within the meaning of section 
3 (2) (e) of the Madras Estates Land Act: see Gopisettt Veeraswami v. Sagiraju 
Seetharama Kantayya !, and Narayanaswami Bahadur v. Boda Thammayya 2. 
This legal position will be material when we consider the documents filed in this 
case. 


It may be mentioned that tbe distinction between **zamin estate ”, 
“mam estate” and * under-tenure estate" made under the Act is relevant, 
inter aha, for the purpose of payment of compensation. The basis on: 
which compensation payable in respect of an inam estate 1s to be calculated: 
would yield a larger measure of compensation than that ın respect of a 
1. (1926) 51 MLJ 394 2 (1930) MWN 945 
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amin estate In regard to an under-tenure estate, if the under-tenure was 
created prior to the permanent settlement, the compensation payable would be on 
the basis adopted for zamin estate with certain deductions; if it was created 
subsequent to.the permanent settlement, the compensation would be on the basis 
-adopted for a zamin estate. In the present case, as the 1nam was created prior to 
the permanent settlement, if the contention of the respondent was correct, he 
would get a higher compensation. That is the reason for this dispute (See 
“sections 27, 28, 31, 32, 35, 36 and 37 of the Act) 


It will also be useful to know, as we said for appreciating the evidence, who 
us a Nattuvar. Nattuva: or Natwar ıs described in the Manual of Chingleput 
District thus, at p. 244: 


“ ‘The first and highest officer was the “ Natwar" or headman of a Nadu, or circle of villages, 
tthe cultivation of which he supervised on the part of the Government These officers were 
possessed of considerable privileges, and were men of great dignity and reputed wealth They 
appear to have been lost sight of after the territory was made over to the British The Nabob 
recognised or ignored them, deprived them of their offices, or restored to them their. privileges, as 
“they resisted or fell in with his exactions, or as his rapacity was sharpened by the urgency of his 
necessities Such a system had demoralized what was really a very useful body of men, who were, 
moreover, eager to be relieved from the consequences of the ascendency of the dubashes, which 
thad reduced them to the condition of ordinary ryots Mr Place took advantage of the disposition 
they now showed to return to the discharge of their duties, to which he therefore restored them 
"under certain guarantees for their good behaviour ” 


«The Natwars’ were a very ancient body of officials". It will be seen 
‘from the said extract that the office of Nüttuvar was an important one, that it 
-possessed of considerable privileges, that it fell into evil days during the period of 
the Nawabs, and that during the British rule Mr. Place, the then Collector 
«f Chingleput, restored the office of Naftuvar under certain guarantees 
for the good behaviour of the Nattuvars, It appears that at the time of permanent 
‘settlement in the Chingleput District, which was then described asa Jagir, the 
office of Nattuvar was abolished but the Naftuvars were allowed to retain the 
-shrotriem villages granted to them. This will appear from the Appendices to the 
Report of the Estates Land Committee, at pp. 228 to 253. Learned Counsel for 
both the parties agreed that the extracts given in the Statement of Case of the 
respondent are correct As the report ıs not available to us, we cite the extracts 
from the said Statement of Case. 


- 


Paragraph 66 of the said Appendices: 


“ The permanent settlement of the land revenue having rendered unnecessary, all the 
subordinate officers of revenue between the Collectors and the Curnums, the general instructions 
directed that those superfluous offices including that of Nattuvar should be abolished The nature 
-of the powers exercised under the duties attached to that office furnish abundant reason for annullng 
it ; but the individual persons now holding 1t have claim to indulgence, and ıt ıs our duty to submit 
their pretensions to your Lordship’s consideration nee s 
They have been considered to be honorable stations and length of possession has annexed to 
them the idea of property although the emoluments of an office ought under ordinary circums- 
tances to cease with the discontinuance of the office itself, yet ıt will be just under stated considera- 
tion, to grant a compensation in the case of the Nattawars adequate to the loss sustained by the 
immediate incumbents. We recommend that your Lordship in Council should confer on 
them, as an act of indulgence, the possession of their Shrotriem lands tenable under a Purwanah 
of Government ” 


Paragraph 67 —Although the Nattuwars who were appointed under the authonty of Govern- 
ment during Mr Place’s management of the Jagheer cannot plead length of service, we yet recom- 
“mend that they might be included in this arrangement 1n consideration of the assistance rendered 
by them m the lease of the lands at that period of time 


Paragraph 74 —The Shrotriem lands in general are so connected with the Government lands 

that 1t has been deemed expedient to provide for the collection of the shrotriem rent through the 

«channel of the proprietor of the estate in which the shrotriem lands are situated and to provide 

through the same channel for the collection of the commuted marahs The Zamindars will, there- 

‘fore, be entitled (according to usage) subject always to prosecution for the abuse ofitto callin the 

-ard of the inhabitants of the shrotriem lands for purposes for which ıt has been customary to render 
such assistance ” 
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"The following extracts from the Minutes of Consultation 1n the Revenue Depart- 
ment, dated April 13, 1802, may be useful: 

“ The subject of the Nauttawars 1s famihar to the Board The nature of the office and 1ts con- 
nection with the administration of the Revenue has been discussed at length on the records of the 
Government A reference to this discussion must demonstrate that the office can no longer be useful. 
The superior advantages which the Nauttawars have acquired by the enjoyment of the hgh warum 
and of mauniams, and the ground of interference which they are calculated to afford with the rights 
of the proprietor, render ıt expedientthat the motives of such an influence should be removed to- 
gether with the office The Board, therefore, authorise the abolition of the office of Nauttawar and 
the resumption of the emoluments attached to the performance of the duties of that office 


At the period, however, of conferring such extensive benefit on the body of people as they will 
receive from the establishment of a system of permanent revenue and of judicature, the Board are 
disposed favourably to consider the claims of the present incumbents ın the office of Nauttawar 
"They concur with the Commission that 1t will be just, under the stated circumstances, to continue to 
"the Nauttawars their Shrotriem lands, because they have been considered to be honourable stations 
and length of possession has annexed to them idea of property ” 


It will be seen from the said. extracts that the Commission appointed to go into 
tthe question of the abolition of the office of Nattuvars recommended that the 
office should be abolished but the Government should confer on the incumbents 
'the possession of their shortriem lands under a purvana The Revenue Board 
accepted the recommendation of the Commission; it agreed to allow the Nattuvars 
‘to continue to have possession of their shrotriem lands It 15, therefore, clear 
‘that the shrotriem lands were given permanently to Nattuvars by the State, that at 
the time of permanent settlement the tenure was continued and that their inclusion 
in the estate only effected a transfer of the reversionary interest from the State 
to the Proprietor. 


With this background let us look at the documents filed in the case. The 
‘earliest document on record 1s Exhibit 7, the certified copy of cowle granted by 
Mr Lionel Place, Collector of Honorable Company's Jageer to Rangasami 
e dated December 10, 1796. As it ıs an unportant document, we shall 
read it: 


* Gowle granted by Lionel Place Esq, Collector of the Honourable Company's Jagheer to 
Rangaswamy Moodaly, 


Whereas the villages of Moderambedu and Madavapoondy in the district of Poonamalle from 
neglect and want of mirasdars bemg in 2 desolate and uncultivated state producing nothing to the 
carcar, Rangaswamy Mudaly Nautawar of the said district having agreed, provided the meerassee 
of the said villages be conferred on him, to clear and render them productive. 


I do therefore hereby confer on Rangaswamy Mudaly and his heirs the meerassee of the said 
"villages, to continue in the enjoyment of the same, so long as they carry on a proper cultivation, pay 
all just dues, and are obedient to the circar 


Dated this 10th day of December ın the year one thousand seven hundred and ninetysix. 


(signed) LionalfPlace, Collector * 


The genuineness of this document ıs notin question It was filed by consent. 
This document discloses that Rangaswamy Mudali .was a Nattuvar in the 
District of Poonamalle. As the village of Mothirambedu, with which we are now 
concerned, was ina “desolate and uncultivated state" for want of mirasdar, 
the mirası of the said village was granted permanently to Rangaswami Mudali and 
his heirs. In Wilson's Glossary, the following meaning to the Tamil expression 
* mirası” 1S given: 


“ Inheritance, inherited property or right , the term 1s used, especially in the south of India, 
to signify lands held by absolute hereditary proprietorship under one of three contingencies ” 


According to Wilson, mirasdar means the holder of hereditary lands or office in 
a village. It 1s, therefore, clear that under this document the said village of 
Mothirambedu was given to Rangaswami Mudali, who was a village officer, in 
absolute hereditary proprietorship The village was given under a permanent 
hereditary grant, subject to, inter alia, the grantee paying all just dues to the 
Government. This document 1s couched in clear and unambiguous terms and 
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under it the permanent inam was granted to Rangaswamy Mudal subject to his 
payment of dues 


Exhibit B-21s described as ** Trimishy Zamundari Statement” 1n regard to 
waste and unproductive lands, It is not dated. It relates to Mothirambedu 
village and another village Under the heading “ remarks ”, the following state- 
ments are found: 


“Watered by Trimishy tank, New Strotriem to Nautyavalappa Mooduly proposed to be resumed. 
as'per Order of the Board, dated 2nd October, 1800 Another,village Alatoor ıs included with these 
two and the rent 1s paid on the whole and the villages are watered by the Trimishy tank Rented 
for 10 years to Naut Rangaswamy Moodaly 5 of which are expired The rent raised from 10 pagodas. 
the present Faslı to 25 Pagodas the last year by the lease Watered by the Trimashe tank ” 


Learned Counsel for the State contends that this document shows that Exhibit 
A-7 was not given to and that Rangaswamy Mudali was only a lessee for 10 
years. As we have stated earlier, this statement does not bear any date, though 
the internal evidence discloses that 1t came into existence after 2nd October, 1800. 
This 1s not signed by any officer We do not know on what material the said 
observations were made and on what occasion this document was prepared and 
by whom and whether this was acted upon at the time of permanent settlement. 
We cannot draw any presumption on an unsigned statement which does not 
even bear a date. This must, therefore, be ignored 


Exhibit B-1 1s the copy of the Kabuliat executed by Venkiah, the proprietor 
of the zamindari of Tirumishi at the time of a permanent settlemant of the 
estate in his favour The sannad is not produced It shows that the zamindari 
consisted of 57 purchased villages and 8 Shrotriem villages, but the names of the 
Shrotriem villages are not given. This document ex facie does not show that 
Mothirambedu was one of the villages that were the subject-matter of permanent 
settlement. Thelearned Counsel for the State relied upon the Chingleput Manual 
wherein a statement showing the particulars of several tenures other than ryotwari 
in the District of Chingleput 1s given. Dealing with Saidapet Taluk under the 
heading *Zamindaries". Mothirambedu village 1s mentioned, and under the head- 
ing “inam villages, enfranchised or unenfranchised,” the said village 1s not shown. 
From this it 15 contended that this village was a part of the zamindari and that 
it must have been one of the shortriem villages shown as included in the zamin- 

^dan of Tirumishi in the Kabuliat executed by Venkiah. Be that as it may, 

the fact that Shrotriem villages have been shown as villages of the zamindari 
is not decisive ın the context of the Act, as permanent under-tenure villages, 
as explained earlier, have been specifically excluded from the definition of zamin 
estate. 


Exhibit B-3 does not bear any date. It contains the names of the zamindars 
in the Madras Presidency. We do not know for what purpose this document 
was prepared. Under the heading “names of estates", Mothirambedu ts given. 
The name of P. Ananthapadmanaban is shown under the heading “Name of 
the present holder." Apart from the heading, the expression “estate” 1s appropriate 
in the context of a zamindan as well as a village held under a permanent 
under-tenure. The honorific title **zamindar" adopted by a particular inamdar 
does not make him a zamindar and his land does not cease to be an inam It 1s 
either an mam or not under the provisions of the Act. 


Exhibits B-4 and B-5 are the extracts from the Inam Fair Register of the year 
1862 ın respect Mothirambedu village. They deal with some minor inams of 
small extents. It may be mentioned at this stage that these registers were pre- 
pared in connection with the inam settlement They deal with pre-settlement 
imams only, which were not included ın the assets of the zamindari Presumably 
these minor imams in Mothirambedu village were p-e-settlement 1nams not so 
included and, therefore, they were the subject matter of the enquiry and were 
eventually confirmed. But it is said that the fac. that the minor 1nams were the 
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subject-matter of the settlement but the village itself was not settled thereunder 
andicates that the village was a part of the zamindari. But, as we have pointed 
out earlier, the village, subject to the subsisting tenure, was included in the zamin- 
dart and therefore, there was no scope nor occasion for its being the subject- 
matter of 1nam settlement. 


Exhibit A-2 18 the title-deed granted to Narasimhachariar and 7 others by the 
inam Commissioner, Madras, dated 24th November, 1869. The title deed was 
assued to Narasimhachariar 1n respect of 2 acres and 39 cents of wet land pursuant 
to orders made in the Inam Register But the said 2 acres and 39 cents of wet 
land is described as situated in the Jari Inam village of Mothirambedu taluk of 
Saidapet District. According to Wilson's Glossary, “Jari Inam” means “A grant 
of land or other endowment still in force, not resumed." This recital, therefore, 
supports the conclusion that the manr of the village of Mothirambedu taluk was 
still subsisting, though the right of ultimate reversion vested in the zamindar 


Exhibit B-6 ıs “B” Register of Sriperumbudur Taluk of Chingleput District 
It contains a list of then inam villages. Mothirambedu minor inam 1s shown in 
the list as ıt should be. Mothirambedu village has no place 1n that hist as ıt was 
ancluded in the zamindari. 


The respondent placed before the Court various sale deeds to support his title 
to the said village. Under Exhibit A-6, a sale-deed dated, 2nd September, 1919, Hay 
Usman Sahib sold the exclusive miras of Mothirambedu to Rangachariar. In the 
sale deed Mothirambedu 1s described ın different places as Miras Mitta, Zamin 
village, Mothirambedu Zamin village, and Mothirambedu Ega Bhoga Miras zamin 
“Ega Bhogam" means in Tamil possession or tenure of village land by one person 
or family without any co-sharer No doubt the word “zamin’’ is ordinarily used to 

denote the estate of zamindar, that 1s the proprietor under the permanent settlement 

But the expression “zamindar’’is also adopted by some of the inamdars as an hono- 
tific term A mere popular description of an under-tenure village asa zamin does not 
make 1t a zamin estate under the Act,if ıt ıs not one in fact Indeed, the document 
shows that in some parts, for mstancein Schedule A Mothirambedu has been des- 
cribed as Ega Bhoga Miras Mothirambedu zamin village and in Schedule B, 
Melmanambedu village 1s described as Shrotriem Melmanambedu village, whereas 
an the preamble to the document Mothirambedu 1s described as Muas of Mothi- 
rambedu, and Melmanambedu, as Zamin Melmanambedu This shows that the 
character of the village has not been described with any legal precision. What is 
more, the character of this village wasin dispute in a suit between the zamindar 
and the tenants in the year 1921. That suit ultimately went up to the High 
‘Court and a Division Bench of the Madras High Court disposed of the appeal on 
23rd November, 1927 Thejudgment 1s marked as a Exhibit A-4 Therein the 
High Court pointed out that the zamindar, who was the appellant, did not pro- 
duce the sannad nor did he file any old records relating to the zamindari on the 
ground that they were not available in the Collector’s office. The only evidence 
adduced to support his contention was the fact that in regard to the 
village fixed assessment was paid from the year 1856 onwards, and that it was 
referred to 1n certain Government registers as zamin village. The High Court 
accepted the finding of the Subordinate Judge that it was not a part of the zamin- 
dari Except the certified copy of the Kabuliat executed by Venkiah, the then 
zamindar, which does not include this village and the unsigned statement alleged 
to have been filed in the permanent settlement proceedings, which 1s not proved, 
no further material evidence has been placed in the present proceedings We do 
not see any justification to take a different view from that accepted by the High 
Court in the year 1927. 


From the discussion of the aforesaid evidence, the following facts emerge 
In 1796 Mr. Lionel Place, the then Collector of the Honourable Company's Jagheer, 
granted a cowle to Rangaswamy Mudali, who was occupying the office of a Nattuvar, 
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conferring on him the mirası of Mothirambedu village and another village perma- 
nently, subject to his paying all yust dues. Atthe time of the making of the pere- 
manent settlement ın Chingleput District, which was then described asa Jagr, 
it was decided by the Company to maintain Shrotriem, ze., grants made to 
Nattuvars 1ncluding those granted by Mr. Lionel Place, and realise their dues 
through the instrumentality of the zamindar. This policy was implemented by 
including the shrotriems in the zamindari by transferring the Company's ultimate 
reversionary rights to the zamindar The iesult was that the shrotriem tenure jin 
the hands of the Nattuvais continued after the permanent settlement as it existed’ 
prior to ıt  Thatis the reason why sometimes the village was described as 
zamin village and sometimes as Jari Inam village. That 1s also why tt was not the 
subject-matter of permanent inam settlement But the fact remains that Shrot- 
riem tenure continued ın the hands of the Nattuvar and his successors-in-interest, 
after the permanent-settlement as 1t was before the said settlement. The tenure 
under the Government became an under-tenure under the zamindar, as the 
zamindar intervened between the Government and the Nattuvaj. As the village 
1s held under a permanent under-tenure, it falls squarely under the definition of 
section 3 (2) (e) of the Madras Estates Land Act and 1s therefore, an estate- 
thereunder and hence it is an under-tenure estate. As the under-tenure estate is 
excluded from the definition of “zamin estate", the notification issued by the 
Government on the basis that ıt 1s a zamin estate ıs void and the High Court 
rightly declared 1t as void 


In the result, the appeal fails and is dismissed with costs, 


V. K. Appeal disinissed 


THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
PRESENT :—A. K. SARKAR, RAGHUBAR DAYAL, and V. RAMASWAMI, JJ. 


Biram Prakash and others. x Appellants* 
y. 


Narendra Dass and others. 9 .. . Respondents, 


Math—Expenses of suit by the rightful clamant to Gaddi— Binding on the Math and its properttes—Mori— 
gage by the Mathadhipati to secure payment of such debts—Alwenatwn of properties to salvage a part of the 
property sold under the sale ın executtcn of the mortgage decree—Legal necessity —Test of 


In the instant appeal by Special Leave the appellants raised the following contentions? (1) the- 
Hardwar Dharmashala was a separate endowment from the Gadd: Shanter Shah, (11) that mortgage- 
of 1933 was not for a binding debt, (1) that the sale of major portion of the Dharmashala in 1945 
was not supported by legal necessity. 


Held, ın view of the evidence on record (discussed 1n the judgment) the concurrent finding of” 
the Courts below, that the Hardwar Dharmashala was not a separate endowment but. was part of 
the Gadd: Shanter Shah, has to be accepted 


Where a lawful Mathadhipati is kept out of the endowed property by a trespasser asserting a 
hostile claim, there ıs a hostile title in the litigation against the Math itself In the litigations suits 
Nos 135 of 1915 and 70 of 1925 the expenses incurred by the successful Heads of the Math must 
be held to have been incurred 1n repelling a hostile attack on the trust property Thus 1s also borne 
out by the circumstance that none of the succeeding Mahants challenged the mortgage of 1933 as 
also the other circumstance that the Akhara the high command of the Udasi sect proceeded on the- 
basis that the cost of litigation was a legitimate charge on the properties The mortgage transa- 
ction of 1933 executed by Saheb Dass the Mahant 1s supported by legal necessity 
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In testing the legal necessity of the ympugned transaction of sale, regard must be paid to the 
actual pressure on the estate, the 1mmediate danger to be averted or the benefit to be conferred. 
upon the trust estate Judged by this test the sale of 14th June, 1945, 1n favour of respondents 3 
and 4 was supported by legal necessity and was beneficial to the Gaddi of Shanter Shah, for otherwise. 
the portion of the Dharmashala which was saved by the said sale would have been lost irrevocably 
to the trust 


Case-law referred 


Appeal by Special Leave from the Judgment and Decree, dated the 13th. 
November, 1959, of the Allahabad High Court in First Appeal No 342 of 1948. 


Purushottam Trikumdas and Raghbir Singh, Senior Advocates (B. C. Misra, 
Advocate, with them) for Appellants Nos. 1 and 2. 


Gopinath Kunzru and Raghbir Singh, Semor Advocates, (B. C. Misra, 
Advocate, with them) for Appellants Nos. 3 and 4 


A. V. Viswanatha Sastri, Senior Advocate, (Naumit Lal, Advocate, with him), 
for Respondents Nos. 3 and 4. 


The Judgment of the Court was delivered by 


Ramaswami, J.—This appeal 1s brought by Special Leave on behalf of the 
plaintiffs from the judgment and decree of the High Court of Allahabad, dated 
13th November, 1959, dismissing First Appeal No. 342 of 1948 arising out of the- 
judgment and decree of the Civil Judge of Saharanpur, dated 6th September, 1948,. 
1n Suit No. 64 of 1945 ' s 


This suit was brought by the appellants as representing the Udasi sect under 
Order 1, rule 8 of the Civil Procedure Code in. respect of the *Dharamshala? at 
Hardwar containing the Samadhi of Baba Bakhat Mal, founder of the Gaddi 
Shanter Shah which is located in Roorkee Teshil of Saharanpur District. The- 
appellants prayed for a declaration that the Dharamshala was a wakf property 
and not transferable and that the sale-deed, dated 14th June, 1945, executed by 
respondents 1 and 2 in favour of respondents 3 and 4 was illegal and inoperative. 
It was alleged by the appellants that Dharamshala was not part ofthe Gaddr 
Shanter Shah but was a separate endowment and the Mahant of Gaddi Shanter 
Shah had no right to alienate practically the entire dharamshala and destroy the- 
substratum of that endowment. It was stated that respondents 1 and 2 executed 
the sale-deed to set aside the auction sale of a major part of the Dharamshala in 
satisfaction of a mortgage decree in suit No 66 of 1935 obtained by Panchayati 
Akhara Kalan Kankhal on the basis of a mortgage deed, dated Ist June, 1933, 
executed by Mahant Saheb Dass. It was also alleged that the mortgage deed to - 
enforce which the decree was passed was not executed by Mahant Sahab Dass for 
legal necessity and the transaction was not binding on succeeding Mahants The- 
suit was contested by the respondents on the ground that the Dharamshala at 
Hardwar was part of the Gaddi Shanter Shah and the mortgage deed executed by 
Saheb Dass, dated 1st June, 1933, was supported by pressing legal necessity and the 
sale-deed executed in favour of respon'ents 3 and 4 on 14th June, 1945, was 
binding upon the Gaddi of Shanter Shah It was stated on behalf the respon- 
dents that the decree in the mortgage suit being suit No 66 of 1935 created a 
binding debt against the Gaddi Shanter Shah and that the impugned sale-deed 
was executed 1n order to save the whole of the Dharamshala from passing out of’ 
the hands of the Mahant of Gaddi Shanter Shah and the impugned alienation 
was of a protective character and was for the benefit of the estate of the Mahant 
of Shanter Shah It was alleged on behalf of the respondents that the Samadhi 
of Baba Bakhat Mal and a substantial portion of the Dharamshala had been 
excluded from the sale-deed, dated 14th June, 1945 It was further alleged 
n the suit was barred by ses judicata in view of the compromise in suit No 3 of 
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Upon these rival contentions the Civil Judge of Saharanpur held that the 
‘Dharamshala at Hardwar was not a separate endowment but was part and parcel 
of Gaddi Shanter Shah. The Civil Judge also held that the sale-deed, dated 14th 
-June, 1945, was legally valid as 1t was executed to dischaige the decretal obligation 
-created by the decree 1n suit No. 66 of 1935 and that the sale transaction was of 
a defensive character and was beneficial to the estate of the Gaddi Shanter Shah. 
It was accordingly held by the Civil Judge that the sale-deed, dated 14th June, 1945, 
was executed for legal necessity and for adequate consideration The Civil Judge 
also found that the suit was barred by section 11 of the Civil Procedure Code on 
account of the compromise decree in suit No. 3 of 1943. The Civil Judge 
-accordingly dismissed the suit. Against the judgment and decree of the Civil 
Judge the plaintiffs preferred First Appeal No. 342 of 1948 in the Allahabad 
High Court which dismissed the appeal by its judgment and decree, dated 13th 
November, 1959. The High Court confirmed the finding of the Civil Judge that 
the Dharamshala was nota separate endowment but was part and parcel of the 
‘Gaddi Shanter Shah The High Court also took the view that the sale-deed of 
14th June, 1945, was justified by legal necessity and was, therefore, legally valid. 
The High Court, however, differed from the trial Court on the question of 
res judicata and held that the decision in suit No. 3 of 1943 did not operate as 
res judicata in the present suit. 


In support of this appeal Mr. Purshottam Tricumdas contended, in the first 
place, that the Dharamshala at Hardwar was a separate endowment from the 
Math of Shanter Shah and the Mahant of Shanter Shah could not alienate the 
major part of the Dharamshala aud destroy the substratum of that separate 
endowment We do not think there 1s any warrant for accepting this argument. 
Both the lower: Courts have concurrently found that the Dharamshala at Hardwar 
was not independent of the endowm^nt of Gaddi Shanter Shah but that it was 
only a part of the property of the M ihant of Shanter Shah. In our opinion, the 
finding of the lower Courts is suppor'ed by adequate evidence. It js the admitted 
position that Baba Bakhat Mal was the founder of Gadd: Shanter Shah which 
was a Math intended for the initiation of disciples into the mysteries of the ' 
Udast cult and for imparting spiritual knowledge of the Udasi cult Exhibit 14 
is copy of a proceeding under Act II of 1819 and Act HI of 1838. In the course 
of this proceeding Sant Das of Shanter Shah Math stated that 

“there was a dharamshala at Hardwar where all the Sadhus who came there from the 


Punjab, east and south were given food, and that anybody who happened to come to Shanter Shah 
"was given bread and flour ” 


It is also stated-in the proceeding that the village of Shanter Shah had been 
“a chartered muafi" since the time of Emperor Mohd. Shah and that 


“the petitioner who was about 75 years old, was in the sixth generation from the orgmal 
donee" 


and that 


* the produce of the village was spent over Sadhabarat and feeding the Faqırs of whom 
about 50 were then present at Mauza Shanter Shah and Hardwar, and those who came from day 
to day were all fed and that a very large number of Fagirs visit the place durmg the mela at 
Hardwar ” 

It is further stated that 

“an the book of Muafi, Mohammad Shah Badshah 1s 1ecorded as donor and Mahant Sajanand 

and Sadanand are recorded as donees ” 


and that 

“the possession of the Muafidars has been continuing and the person present ın possession 
Ganga Das 1s their disciple and the produce of this village 1s spent towards the feeding of all the 
visting Faqus at Hardwar ” 
The document, Exhibit 14 indicates that there were sanads granted by 
Emperor Mohd Shah to the Mahant of the Shanter Shah Math for meeting the 
expensses over Sadabarat and feeding the Faqirs at the Dharamshalas at Hardwar 
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and Shanter Shah It ıs significant to note 'that the grant was made to the 
Mahant of Shanter Shah for the maintenance of both the Dharamshalas In this 
context it ıs 1mportant to notice that the feeding of disciples and travellers and 
ascetics is an integral part of the duties of a Mahant. This 1s apparent from 
the form of dedication. of a math from the text of Varaha Purana quoted by 
Dr. Mukherjea in his treatise on Hindu Law of Religious and Charitable Trust, 
Second Edition, at page 32: 


“A Math should, by person having faith in the Sastras, be made three-storied or two-storied, 
consisting of different apartments, accommodated with places for meditation, for study, for burnt 
offering to consecrated fire and the hike And he should endow a village or sufficient land for meet- 
ing the expenses, so that the ascetics and the travellers getting shelter (there), may receive sandals, 
shoes, umbrellas, small preces of cloth, and also other necessary things. Thus having established an 
asylum beneficial to persons practising austerities, and also to other poor people seeking shelter, he 
should declare—' I am endowing this asylum—May he who 1s the support of the universe be pleased 
with me.’ ? 


It is established by the evidence in this case that the Dharamshalas at Hardwar 
and Shanter Shah and the property of Math of Shanter Shah have always 
been under one management and have always been dealt with together as one unit. 
In suit Nos. 135 of 1915 and 70 of 1925 the property of Gaddi Shanter Shah 
was the subject-matter of the claim between the rival partiesand the whole pro- 
perty including the two Dharamshalas constituted the subject-matter of the liti- 
gation. In Civil Suit No. 135 of 1915 which was instituted by Sital Das against 
Saheb Das for recovery of possession of property of Gaddi Shanter Shah the 
whole Dharamshala at Hardwar was claimed and decreed as part of the Gaddi 
Shanter Shah and there was an express finding to that effect. In suit No. 70 of 
1925 between Mahant Anand Prakash and Saheb Dass the Dharamshala at 
Hardwar was again claimed as part of the Gaddi Shanter Shah. Under the mort- 
gage deed, dated Ist June, 1933, the Dharamshala was alienated as belonging to the 
Gaddi Shanter Shah and was sold as such in execution of the decree passed on the 
basis of the mortgage ın suit No. 66 of 1935. In view of this evidence we are of 
opinion that both the lower Courts have rightly found that the Dharamshala at 
Hardwar was not a separate endowment but was a part and parcel of the Gaddi 
Shanter Shah. Weare ofthe opinion that Mr. Purushottam Tricumdas has been 
"unable to make good his submission on this aspect of thecase. 


We pass on to consider the next question in the case, viz., whether the sale- 
deed, dated June 14, 1945, executed by respondents 1 and 2 in favour of respon- 
dents 3 and 4 1s supported by legal necessity and 1s legally valid It is necessary 
at this stage to set out the relevant facts regarding the usufructuary mortgage, 
dated June 1, 1933 and the course of litigation ending with the sale of the portion 
of Dharamshala 1n favour of respondents 3 and 4 on June 14, 1945, Upon the 
death of Mahant Tulsi Das in 1914, a swt, No. 135 of 1915, was instituted by 
Mahant Sital Das for the Gaddi against Mahant Saheb Dass, when there was a 
dispute arising for the Gaddi, The decree, dated September 6, 1918, passed in that 
suit recognised the right of Sital Das to the post of Mahant On July 18, 1919, 
Sital Das executed a mortgage deed for Rs. 10,000 in favour of Panchaiti Akhara 
Kalan in respect of the money borrowed for the litigation The debt came to 
Rs. 30,825 on June 1, 1933. In the year 1923, after the death of Sital Das the 
"dispute again arose between Saheb Das and Anand Prakash for the Gaddi. The 
suit No. 70 of 1925 filed by Anand Prakash against Saheb Das was decided in 
favour of the latter. Mahant Saheb Das had also borrowed from Panchaiti 
Akhara during that litigation. In order to discharge this debt and also the debt 
‘due under the mortgage deed, dated July 18, 1919, Mahant Saheb Das executed on 
June 1, 1933, a mortgage deed with possession of the Dharamshala for Rs, 61,000 
but the room occupied by the Samadhi of Baba Bakhat Mal and two other 
rooms were excluded from the mortgage. On October 21, 1935, Mahant Saheb 
Das filed suit No. 66 of 1935 against the Akhara under section 33 of the U.P. 
Agriculturists Relief Act for rendition of account in respect of the mortgage of 
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1933, and on March 27, 1936, a compromise decree was passed in that suit for 
Rs 53,500 which was payable in 20 yearly instalments. As there was default in 
the payment of instalments, the mortgaged property was brought to sale and 
purchased in Court-auction by Panchaitt Akhara on November 17, 1942 The 
sale was confirmed on November 23, 1943, after an application made on 
Februaiy 6, 1943, by Pooran Das to set aside the execution sale was dismissed. 
The Pancbaiti Akhara obtained possession of the property on November 23, 1943. 
In the meantime, on February 3, 1943, Naram Das and two others filed suit No. 3 
of 1943 against the Akhara for a declaration that the Dharamshala was a wakf 
property and no right accrued to the Akhara through auction-sale and for a 
permanent injunction restraining the Akhara from taking proceedings for confirma- 
tion of sale. On December 4, 1944, Narendra Das filed an application for 
withdrawing himself from the suit as he had been appointed Mahant of the 
Gaddi 1n place of Pooran Das who was removed, and the prayer was granted by 
the Court. The other two plaintiffs madean application. that the suit. had been 
compromised and may be dismissed, and accordingly an order was passed on 
7th December, 1944 In First Appeal No 163 of 1943 which was filed against 
the dismissal of the petition to set aside the sale, the High Court made an order 
that if the judgment-debtors deposited a sum of Rs. 1,50,300 in Court to the credit 
ofthe Akhara before 25th July, 1945, the sale would be set aside. The order 
was made by the High Court on 30th April, 1945. It~appears that Mahant 
Pooran Das resigned the Gaddi of Shanter Shah and Narendra Das was installed 
as Mahant 1n his place. In the interest of the Gaddi Mahant Narendra Das 
appointed a committee of trustees to advise him in the management of the affairs 
of the trust. The committee of trustees was appointed 1n pursuance of an agree- 
ment, dated 27th July, 1944 The committee consisted of eight leading Mahants 
of the Udasi sect and the committee was constituted to safeguard the interest of 
the trust and to place the management of its affairs on a satisfactory basis. 
Afterthe High Court's order, dated 30th April, 1945, efforts were made by Mahant 
Narendra Das and the committee of trustees appointed by him to persuade the 
Akhara to take a smaller portion of the Dharamshala for the same amount, but 
their efforts were fruitless The committee of trustees and Mahant Narendra Das 
had meetings on 15th April, 1945 and 30th April, 1945, to consider the matter. 
After the Akhara refused the offer of the committee of trustees, respondents 3 and 4 
were approached by the committee and were persuaded to take a much smaller 
portion of the building of Dharamshala for the same amount. It was in these 
circumstances that respondents 1 and 2 executed the sale-deed on 14th June, 1945, 
in favour of respondents 3 and 4 for the portion of the Dharamshala mentioned 
in that document for a consideration of Rs 1,50,300. 


On behalf of the appellants ıt was contended by Mr Purshottam Tricumdas. 
that the mortgage deed executed on Ist June, 1933, by Mahant Saheb Das was. 
not supported by legal necessity because the suits of 1915 and 1925 were institutedi- 
against Saheb Das challenging his right to hold the office of Mahant which was 
merely a personal right. It was argued that the money borrowed for meeting legal 
expenses of such a case was not properly chargeable to Gaddi Shanter Shah. 
because there was no question of vindication of the nghts of the Math but that 
the suits were contested only for vindication of private and personal rights In 
support of this argument Mr. Purshottam Tricumdas referred to the decision in. 
Shri Sharada Peeth Math, Dwaraka v. Shri Rajrajeshvarashram}, but that 
decision was concerned with the question of limitation and has no bearing on: 
the question presented for determination 1n the present case. It is true that there 
is a distinction between a suit to establish a claim to an office and a smt filed: 
on behalf of an endowment as such to recover certain property which 1s claimed 
to belong to it, but in the present case the question is whether suit No. 135 of 
1915 brought by Mahant Sital Das against Mahant Saheb Das and suit No. 70: 
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of 1925 brought by Anand Prakash against Saheb Das were merely suits toestablish 
the right of the plaintiffs to the Mahantship or whether they were suits to get the 
endowment property into the possession of persons who were the rightful 
Mahants ‘The very object of a Math is to maintain a competent line of religious 
teachers for propagating and disseminating the religious doctrines of a particular 
order or sect In the eye of law there cannot bea Math without a lawfully 
appointed Mathadhipati as its spiritual head For the proper functioning of a 
Math it 1s also essential that the mghtful Mahant should be ın control and posses- 
sion of the property belonging to the Math Where, therefore, a lawful Mathadhi- 
pati 1s kept out of the possession of the endowed property by a trespasser asserting 
a hostile claim, there ıs a hostile title asserted in the litigation against the Math 
itself In the litigation in suit No. 135 of 1915 filed by Sital Das the expenses 
incurred by the Mahant must therefore be held to have been incurred in repelling 
a hostile attack on the trust property Similarly. ın suit No. 70 of 1925 filed by 
Anand Prakash against Saheb Das which was decided in favour of the latter, the 
expenses incurred by Mahant Saheb Das must be held to have been incurred in 
repelling a hostile attack on the trust property. This conclusion 1s also borne out 
by the circumstance that none of the succeeding Mahants challenged the validity 
of the mortgage transaction and by the other circumstance that the Akhara being 
the high command of the Udasi sect proceeded on the basis that the cost of the 
litigation was a legitimate charge on the Math properties Reference may be made 
in this context to the observations of the Judicial Committee in. Murugesam Pillai 
v. Manickavasaka Pandara?: 


** The Board does not wish to cast any doubt upon the proposition that, jn the case of mortgages. 
granted over the security of an Adhinam or Math by the head thereof, 1t hes upon the mortgagee, or 
those in his nght, to prove that the debt was a necessary expense of the institution itself But itis a 
circumstance of great weight when holder after holder of the headship recognizes and deals with the 
debt on that basis , and as time goes on this may itself come to bea not unimportant element of pro- 
bation upon the issue It must also be fully borne m mind that with the lapse of time the parties to 
the transaction may die or disappear In the present case Pillai, the lender, 1s dead , Manickavasaka, 
the borrower, 1s also dead, and 1t 1s conceivable that, as years elapse, in such cases nearly all the material 
evidence may 1n the course of years disappear while the debt itself stall remains, having from its 1n1ta- 
tion till almost the date of suit been recognized by all concerned as a debt truly constituted by the 
Adhmam In such cases a Court 1s much more easily satisfied that the debt was properly incurred 
than where the transaction was itself recent and can therefore be the subject of more exact evidence, 
or where the transaction, although remote, has been the subject of challenge or dispute by those charged. 
with the interests of the institution ” 


We are accordingly of opinion that the mortgage deed, dated 1st June, 1933, 
executed by Saheb Das 1s supported by legal necessity It 1s equally manifest that 
the sale-deed, dated 14th June, 1945, 1n favour of respondents 3 and 4 executed to 
satisfy the mortgage decree obtained by the Akhara is supported by legal necessity 
and 1s a valid transaction. We accordingly reject the argument of Mr. Purshottam 
Tricumdas on this part of the case. 


There 1s also an alternative ground upon which the validity of the sale-deed 
of June 14, 1945, can be supported It appears that on October 21, 1935, Mahant 
Saheb Das brought suit No. 66 of 1935 under section 33 of the U P. Agricul- 
turists Relief Act 1n the Court of First Civil Judge, Saharanpur There was a com- 
promise decree on March 27, 1936, by which the mortgagee—the Panchaiti Akhara 
was awarded a sum of Rs 53,500 and ıt was agreed that-this amount wil] be paid 
in 20 annual instalments of Rs 4,000 each and the mortgaged property was to be 
sold in the event of default in payment of any of the instalments. "There was 
default after payment of the first instalment by Mahant Pooran Das who succeeded 
to the Gaddi on the death of Saheb Das in 1936. The result was that the disputed 
Dharamshala was sold with the exception of the three rooms and was purchased 
by the Akhara Panchaiti Kalan on November 17, 1942, for Rs. 1,50,300. The 
Akhara Panchait1 Kalan took possession of property on 23rd November 1945, but 
in the meantime Pooran Das filed an objection before the execution’ Court for 
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setting aside of the sale on the ground of material irregularity under Order 21, 
aule 90, Civil Procedure Code The application was dismissed on 6th February, 
1943. Pooran Das filed an appeal before tbe High Court against the order of the 
‘Cıvıl Judge dismissing the application. Pooran Das thereafter applied to the High 
‘Court for permission to sell a part of the building for the amount for which almost 
the whole of the Dharmshala had been sold in favour of the Akhara. It appears 
that after the resignation of Mahant Pooran Das respondent No 1, Narendra Das 
succeeded him and that Narendra Das appointed a Committee of Trustees for the 
management of the Gaddi Shanter Shah. On 15th April, 1945, the trustees adopted 
a resolution that the Akhara Panchaiti Kalan should be approached to purchase a 
lesser portion ofthe Dhramshala for theamountfor which 1t had originally purchased 
almost the whole of the building. There was no response from the Akhara 
and therefore the Committee of Trustees resolved on 30th May, 1945, to negotiate 
a sale with respondents 3 and 4. Ultimately respondents 3 and 4 agreed to purchase 
a much smaller portion of the Dharamshala for the amount Rs. 1,50,300 payable to 
the Akhara. On 14th June, 1945, respondents 1 and 2 executed the sale-deedin favour 
of respondents 3 and 4 and they recited 1n the course of this document that the 
transaction was entered into 1n the interests of the Math because the entire building 
of the Dharamshala would be lost to the Math for ever if the transaction with 
respondents 3 and 4 was not concluded and the amount—Rs 1,50,300, was not 
deposited in the High Court within the time granted. It 1s recited in the sale-deed 
that by alienating a portion of the building for Rs. 1,50,300 ın favour of respon- 
dents 3 and 4 a sufficient portion of the property would be saved for the gaddi and 
the gaddi will be benefited. In this state of facts 1t ıs clear that the sale-deed, 
dated 14th June, 1945, 1n favour of respondents 3 and 4 was supported by legal 
necessity, for otherwise the portion of the Dharamshala which was saved by means 
of the sale-deed would have been lost irrevocably to the trust. 


In Prosunno Kumart Debya v. Golab Chand Baboo! ıt was observed by the 
Judicial Committee that notwithstanding that property devoted to religious pur- 
poses 15, as a rule, inalienable, it ıs competent for a shebatt to incur debts and 
borrow money for the service of the idol and preservation of its property, to the 
extent to which there 1s an existing necessity for so doing, his power 1n that respect 
being analogous to that possessed by the manager for an infant heir In Hunooman 
Persahd Panday v Mussumat Babooee Munraj Koonweree? Lord Justice Knight 
Bruce observed: 


* The power of the manager for an infant heir to charge an estate not hisown 1s, under the Hindu 
law, a limited and qualified power It can only be exercised rightly in a case of need or for the benefit 
of the estate But where, in the particular instance the charge 1s one that a prudent owner would 
make 1n order to benefit the estate, the bona fide lender 1s not affected by the precedent mismanage- 
ment ofthe estate The actual pressure on the estate, the danger tobe averted, or the benefit to be 
conferred upon it, ın the particular instance, 1s the thing to be regarded But, of course, if that 
danger arises or has arisen from any misconduct to which the lender 1s or has been a party, he cannot 
take advantage of his own wrong to support a charge 1n his own favour against the heir grounded on 
a necessity which his own wrong has helped to cause Therefore the lender ın this case, unless he 
is shewn to have acted mala fide, will not be affected, though 1t beshewn that with better manage- 
ment the estate might have been kept freefrom debt.” 


N 

In Niladit Sahu v Mahant Chaturbhuj Das? the Mahant of a Math mortga- 
ged certain of the endowed properties at 1 per cent. per mensem ın order to 
discharge loans at 2 per cent per mensem which were an accumulating burden 
upon the endowment, he also covenanted personally to pay. The original loans 
had been incurred mainly for the purpose of constructing pakka buildings for the 
accommodation of wealthy devotees visiting the Math, and in part for the ordinary 
expenses ofthe worship In a suit to enforce the mortgage against the Mahant 
personally and against the mortgaged property, ın which suit the Mahant failed 
either to give evidence or to produce the books of the Math it was held by the 
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Judicial Committee that the mortgage was for necessity so as to be within the 
power of the Mahant, even if the original loans had been incurred recklessly and not: 
for the benefit of the Math, which however was not shown to have been the case. 
At page 267 Lord Atkinson states: 

“ Even if the building scheme of the defendant had been reckless, 1nconsistent, unsound and. 
hable to fail, which has not been proved, what drove him to borrow this money Rs 25,000 on 
mortgage, to pay old debts, and so be relieved of the oppressive burden which the exorbitant rate 
of interest at which these earher loans were made imposed upon him ? It was the high rate of 
interest, which he was already bound to pay, that was the necessary and immediate cause of his 
giving this mortgage, though the remote cause of it was the getting into debt by the building 
operation In their Lordships’ view the principle of the case abovementioned applies to this case ”’ 

. n testing therefore, the question of legal necessity for the impugned transac- 
tion regard must be paid tothe actual pressure on the estate, the immediate 
danger to be averted or the benefit to be conferred upon the trust estate Apply- 
ing the test in the prssent case, we are satisfied that the transaction of sale, dated 
14th June, 1945, in favour of respondents 3 and 4 was beneficial to the gaddi of 
Shanter Shah and the finding of the lower Courts on this point 1s’correct, 


On behalf of the respondents Nos. 3 and 4 Mr Viswanatha Sastri contended! 
that the decision of the High Court on the issue of res judicata was not corréct. 
We are, however, satisfied that the High Court was right in taking the view for 
the reasons given by 1t that the decision in suit No. 3 of 1943 did not operate as. 
res judicata, 


For these reasons we hold there ıs no merit ın this appeal which is accord- 
ingly dismissed with costs, 


K.G.S. Appeal dismissed. 


THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


PRESENT:—K. SUBBA RAO, J. R. MUDHOLKAR AND R. S. BACHAWAT, JJ. 


Gadde Venkateswara Rao .. Appellant* 
Y. 
Government of Andhra Pradesh and others .. Respondents. 


Andhra Pradesh Panchayat Samithis and Zilla Partshads Act (XXXV of 1959), sections 62 and 72— 
Powers of Government under—Orders under not legally passed—Powers of High Court to issue writ quashing 
the latter illegal order. 

Gonstitution of India (1950), Article 226—Duscretton of High Gourt to issue writs under. 

Under the auspices of the Block Development Commuttee, Chintalapudi:, a ‘ Primary 
Health Centre’ was inaugurated at Dharmayigudem village on 7th November, 1958, but the 
conditions precedent not being fulfilled 1t could not be a permanent location With the concurrence, 
of the villagers of Dharmangudem the villagers of Lingapalem through KV Krishna Rao 
complied with the conditions for location of the Centre thereat on 17th July, 1959 Thereafter 
the appellant, representing Dharmaygudem villagers, on 31st July, 1959, also complied with the 
requisites for locating the Centre in this village The Block Development Committee, after 
reviewing the previous history resolved to locate the Centre at Lingapalem and communicated the 
same to the Government which approved of the same All this was done on the admipistrative- 
basis 

The Panchayat Samuthis and Zilla Parshads Act came into force m September, 1959 ; 
setting up of the Health Centre fell within the powers and functions of Oluntalapudi Panchayat 
Samithi under section 18 of the Act read with the Schedule thereto and the matter was directed by 
the Government to be taken up by the Samıthı The Samuth resolved at its meeting held on 
28th May, 1960, that the Health Centre be located at Dharmapgudem and communicated the 
same to the Government The Goverment approved the proposal of the Samithi on 6th July, 1960 
On 23rd January, 1961, Rules were framed under section 69 of the Act 
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A representation was made to the Government that the meeting of the Panchayat Samuthi 
held on 28th May, 1960, was 1rregular for want of proper notice but the Government decided not 
to act under section 72 Thereafter ata Special Meeting of the Samuthi held on 12th May, 1961, 
the Samithi cancelled all the resolutions passed at the prior meeting Ata subsequent meeting held 
on 29th May, 1961, the Samith1 resolved to locate the Health Gentre at Lingapalem and communica- 
ted the resolution to the Government 


The Government made an order on 7th March, 1962, holding there was no valid reason for 
shifting the Centre from Dharmapgudem to Lingapalem and directing the Block Development 
Officer to take action accordingly. This order was made on the basis that the location once made 
permanent cannot be set aside later except by a two-thirds majority ; the Government later 
discovering that Dharmaygudem was only a temporary location reviewed its order of 1962 and 
passed a later order on 18th April, 1963, sanctiomng the permanent location at Lingapalem. 

The appellant, a representative of Dharmaygudem village filed a petition under Article 226 
of the Constitution for quashing the later order of 1963, ıt was heard by a single Judge who 
dismissed it On appeal the High Court confirmed the dismissal Hence the appeal to the 
Supreme Court. 


‘The points arising for decision are - (1) whether the appellant had a personal nght to maintain 
the writ petition , (u) whether the orders of the Government, dated 7th March, 1962, was made 
"under section 62 and valid , (1) whether the order, dated 18th April, 1963, was void asthe order 
under section 62 could not be reviewed under section 72 and ıt 1s also otherwise not legal. 


Held, The petition under Article 226 1s maintainable A personal mght need not be a proprie- 
tary night ;1t can also relate to the interest of a trustee The appellant isthe reprsentative ofa 
«committee which was in law the trustees of the amount collected for a public purpose the Health 
Centre to be established He was certainly prejudiced by the order of 1963 


Section 62 (1) of the Act empowers the Government, by order in writing, to cancel any resolu- 
tion passed by a Panchayat Samthı, if that resolution Jis passed ım excess or abuse of its powers 
under the Act etc. , but before taking action under the sub-section it should give notice to the 
'Samithi concerned Theorderof 1962 was therefore passed under this provision No notice was 
given to the Samithi before taking action , the order 1s not therefore, one legally passed 

Section 72 (1) confers a general power on the Government and on its terms if there were no 
other provision 1t can cancel a resolution of the Panchayat Samithi under this provision Even then 
notice has to be given to any party who might be prejudicially affected thereby , the proviso requires 
such notice, 


Sub-section (3) of section 72 enables the Government to review its own order, suo motu or on 
application made to 1t if the order was passed under a mustake of fact or law, etc.- Notice as provided 
‘for in the proviso to sub-section (1) 1s necessary for such a review Otherwise the order on review 
is not legal and valid Further this power to review 1ts own order can be exercised only in respect 
of orders made under sub-section (1). It cannot be exercised im respect fof orders under 
section 62 


Therefore the order of the year 1963 1s bad for two reasons, (1) ıt was passed without notice to” 
the petitioner (appellant) who 1s affected prejudicially, (11) it was m review ofan order passed 
"under section 62 of the Act. 

The argument that the order of 1962 was not one passed under section 62 but one passed in 
the exercise of powers under the Rules which vests the power of deciding the location of the Centre 
‘in the Government 1n case of dispute cannot be accepted Section 18 confers the powers on the 
‘Samuthi and not on the Government , and the power, if conferred by the Rules, 1s inconsistent with 
‘the provisions of the Act and so the Rules are bad. 


If the order of 1963 ıs bad, 1t1s bad ın fact, and the High Court quashed that order ıt would 
shave restored an illegal order, that of 7th March, 1962 The High Court has, therefore, rightly 
refused to exercise 1ts extraordinary discretionary power in the circumstances of the case 


Appeal by Special Leave from the Judgment and Order, dated the 7th Sep- 
tember, 1964 of the Andhra Pradesh High Court in Writ Appeal No 8 of 1964. 


S.T Desai, Senior Advocate, (N. V Suryanarayana Murthy, R Thiagarajan 
and K Jayaram, Advocates, with him), for Appellant 


P Ram Reddy and A. V Rangam, Advocates, fur Respondent No 1. 
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. S. V. Gupte, Solicitor-General of India (A. V. V. Nair, Advocate, with 
him), for Respondent No 4. 


The Judgment of the Court was delivered by 


Subba Rao, J —This 1s an appeal “by Special Leave against the judgment of 
a Division Bench of the Andhra Pradesh High Court 1n a Letters Patent Appeal 
confirming that of a single Judge of that Court dismissing a petition filed by the 
appellant under Article 226 of the Constitution for issuing a writ of certiorari 
quashing the order of the Government of Andhra Pradesh, dated 18th April, 
1963, under section 72 of the Andhra Pradesh Panchayat Samithis and Zilla 
Parishads Act, 1959 (XXXV of 1959) hereinafter called the Act. 


At the outset it will be convenient to survey the facts leading up to this 
appeal ın their chronological order. For the promotion of rural welfare, the 
Government of Andhra Pradesh initiated Community Development Programme in 
the said State Pursuant to that programme, each district in the State was 
divided into Blocks, called Community Development Blocks. Chintalapudi Taluk 
in the West Godavari District was one of such Blocks A Block Planning and 
Development Committee was appointed for each Block and a District Planning 
and Development Commuttee for each district. All this was done by the Govern- 
ment by issuing administrative directions, indeed, the said Committees were only 
advisory bodies and the ultimate power vested in the Government One of the 
activities of the said Committees was to constitute Primary Health Centres 
in each district On 22nd March, 1957, the Government of Andhra Pradesh 
issued' a notification laying down broad principles for guidance in the selection 
of places for the location of Primary Health Centres. One of the said principles 
relevant to the present enquiry may be noticed at this stage and that 1s, the 
village selected for locating such Centre was expected to give 2 acres of site free 
and 50 per cent cash contribution which would not be less than Rs 10,000 On 
Apri 8, 1958, the Block Planning and Development Committee, Chintalapudi, 
resolved unanimously, modifying its earlier resolution, to have the Primary Health 
Centre at Dharmayigudem village, as there were High Schools and education 
_ facilities there. On 7th November, 1958, the Collector of the District formally 
inaugurated the Primary Health Centre at Dharmayigudem. On 11th July, 1959, 
the said Committee passed two resolutions, among others. Under resolution 3 
it recorded with appreciation the donation of 50 cents. of land by Achyutha- 
ramaiah, the Block Committee Member, towards site for the Primary Health 
Centre to be located at Dharmajigudem and appealed to the members of the 
Block Committee to see to the remittance of the cash contribution of Rs. 10,000 
immediately. Presumably because that something happened at the meeting 
immediately after the said. resolution was passed indicating that there would be no 
response in that direction, another resolution was passed by the said Committee 
recording that, asthe villagers of Dharmaitgudem had failed to. pay the said 
contribution for the last 8 months, the Primary Health Centre located 1n that 
place be shifted to and established permanently at any other suitable village 
where land and cash contributions were forthcoming. On 13th July, 1959, i e., two 
days after the aforesaid resolution, tbe Block Development Officer wrote a letter 
to the appellant, who was the President of the Village Panchayat, informing him 
that he had not taken any steps for the realization of the contribution so far 
and that if the required contribution was not realized before the end of the 
month steps would be taken to shiftthe Primary Health Centre to some other 
place, 1t may be noticed at this stage that the Block Development Officer, who 
had to 1mplement the resolution of the Committee, had outstepped his powers in 
writing a letter 1n derogarion of the terms of the resolution. of the Commuttee 
dated 11th July, 1959 On 16th July, 1959, the appellant and others of Dharmap- 
gudem informed, the Block Development Officer that 1t was not possible for them 
to collect the amount and that there was no objection to the shifting of the 
Centre from their village to any other place On 11th July, 1959, the Block 
Development Officer wrote to the people of Dharmayigudem that as they were 
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unable to pay the said amount the said Centre would be shifted to Lingapalem. 
On 27th July, 1959, the 4th respondent, Rangarao, representing Lingapalem village, 
deposited Rs. 10,000 with the Block Development Committee and also donated 
two acres of land for the purpose of locating the said Centre ın the said village On 
31st July, 1959, on behalf of Dharmajigudem, Venkateswara Rao, the appellant, 
deposited the sum of Rs. 10,000 in the Sub-Treasury and K. V Krishna Rao 
donated 2 acres of land and delivered possession of the same to the Block Deve- 
lopment Officer. On 14th August, 1959, the said Committee, after reverwing the 
previous history of the location of the Primary Health Centre and after noticing 
that both the villages deposited the amonnt—one on 27th July, 1959 and the other 
on 31st July, 1959—and after considermg the competing claims, resolved unani- 
mously to have the Primary Health Centre located permanently at Lipgapalem 
and to request the authorities concerned to shift it from Dharmajigudem to 
Lingapalem at an early date. One important fact to be noticed 1n this resolution 
ıs that 1t was recorded therein that the representatives of Dharmajigudem assured 
the representatives of Lingapalem that they not only gave up their efforts to have 
the Primary Health Centre at Dharmapngudem but also unanimously agreed to 
have it located at Lingapalem. ‘It was further recorded therem that the villa- 
gers of Lingapalem paid up the entire contribution enthusiastically and that too 
after obtaming the concurrence of the villagers of Dharmajigudem and also on 
an assurance that the latter gave upthe idea of having the Primary Helth Centre 
at Dharmajggudem. It would, therefore, be noticed that this resolution for 
locating the Primary Health Centre at Lingapalem was passed after the represen- 
tives of the two villages settled their disputes. On September 18, 1959, the Act 
came into force and under section 3 thereof a Panchayat Samithi was constituted 
for Chintalapudi On 7th January, 1960, the Government informed the Collector of 
West Godavar District that the question of shifting the Primary Health Centre 
from Dharmajigudem to Lingapalem should beleft to the decision of the Pancha- 
yat Samithi constituted under the Act. The President of the Panchayat Samuthi, 
Chintalapudi Block, was requested to place the resolution, dated 14th August, 
1959, of the Block Planning and Development Committee before the Panchayat 
Samithi for reconsideration and submit a report to the Government through the 
Chairman, Zilla Parishad, West Godavari. It may be noticed that after the 
passing of the Act, what was bemg done administratively was sought to be 
placed on a statutory basis On 28th May, 1960, the Chintalapudi Panchayat 
Samithi held its meeting and resolved that the Primary Health Centre should be 
permanently located at Dharmayigudem, and the said resolution was communi- 
cated to the Government. On 6th July, 1960, the Government approved the 
proposal of the Chintalapudi Panchayat Samith: to locate the Primary Health 
Centre permanently at Dharmajigudem On 23rd January, 1961, the Rules framed 
by the Government in exercise of the powers conferred on it under section 69 of 
the Act came into force. On 22nd February, 1961, on a representation made to 
the Government that the meeting of the Panchayat Samithi held on 28th May, 
1960, was irregular on the ground of inadequate notice, the Government decided 
not to interfere with those proceedings under section 72 ofthe Act On 12th May, 
1961, the Panchayat Samithi at a special meeting, on the ground that the meeting 
held on 28th May, 1960, was not held 1n accordance with rule 4 (1) ofthe Rules 
for the conduct of business, 1n exercise of the power given to it under rule 15 
thereof, cancelled all the resolutions passed by the meeting of the Samuthi on 
28th May, 1960. On 29th May, 1961, the Samithi passed another resolution 
adopting all the resolutions which ıt cancelled on 12th May, 1961, except the 
resolution to locate the Primary Health Centre at Dharmayigudem. In regard to 
the location of the said Centre ıt resolved to locate ıt at Lingapalem. On 
7th March, 1962, the Government made an order holding that there was no valid 
reason for shifting the Primary Health Centre from Dharmayigudem to Lingapalem 
and directing the Block Development Officer to take action accordingly. The 
main reason given for that order was that the Primary Health Centre was already 
functioning at Dharmajigudem and a Health Centre once established should not 
be shifted to another place within the Block unless the Panchayat Samithi 
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resolved by two-thirds majority of the members present at the meeting as requiredi 
under rule 7 of the Rules and that the resolution, dated 29th May, 1961, was not 
supported by the requisite majority On 18th April, 1963, z.e , about a year after 
the earlier order, the Government passed another order wherein it held that it 
passed the previous order, dated 7th March, 1962, on a mistaken impression that 
it was a case of shifting the Primary Health Centre from one place where it was 
permanently located to another, while the correct position was that ın the instant 
case the Primary Health Centre was not permanently located by the Government 
and, therefore, the resolution passed by the Panchayat Samithi on 29th May, 
1961, fell within rule 2 of the Rules and not under rule 7 thereof. In that view, 
it directed that the said Centre should be located permanently in Lingapalem 
village in accordance with the resolution of the Panchayat Samuthi, dated! 
29th May, 1961. 


A resume of the said facts leads to the following factual position Before 
the Act came into force, the Primary Health Centre was inaugurated at 
Dharmajigudem presumably subject to the condition that the said village would 
comply with the conditions laid down by the administrative directions governing 
the location of a Centre. One of the important conditions was that the village 
seeking to have the Centre should give 2 acres of land free and 5o per cent cash 
contribution which would not be less than Rs 10,000. The said amount was 
not paid by Dharmajgudem village with the result the condition was not 
complied with With the consent of the representatives of the village of 
Dharmayigudem, the Block Planning and Development Committee resolved to 
shift the Primary Health Centre from Dharmajigudem to Lingapalem. The 
Lingapalem village satisfied the conditions on 27th July, 1959 Thereafter, 
Dharmayjigudem village also satisfied the said conditions on 31st July, 1959: On 
14th August, 1959, the said Committee by a resolution decided to locate the 
Centre at Lingapalem, but the Government directed the matter to be decided by 
the Panchayat Samuthi as by that time the Act had come into force and the 
Panchayat Samithi for the Block had been established Though on 28th May, 
1960, the Panchayat Samithi at first resolved to have the Centre at Dharmajigudem 
and though the said resolution was approved by the Government, the said 
Panchayat Samithi finally by its resolution, dated 29th May, 1961, cancelled its. 
earlier resolution and resolved to locate the Centre at Lingapalem. On 7th March, 
1962, under section 62 of the Act the said resolution of the Panchayat Samithi 
was Set aside by the Government on the ground that it did not get the requisite 
support of two-thirds majority. But on 18th April, 1963, the Government 
reviewed its previous order, under section 72 of the Act, on the ground that the said’ 
order was made under a mistaken impression that the Primary Health Centre was 
permanently located at Dbarmajigudem and directed the Centre to be located at 
Lingapalem. It will, therefore, be seen that though the Health Centre was formally 
inaugurated at Dharmajigudem before the Act came into force, there was not and 
could not have been a permanent location of the Centre at that place, as the 
condition precedent was not complied with After the Act came into force, 
though the Panchayat Samuthi at first approved of the location of the Centre at 
Dharmayigudem, it cancelled the resolution and decided to locate 1t at Lingapalem 
The Government, on a misapprehension of fact, set aside that order, but when it 
came to know of the mistake it reviewed its earlier order and directed the location 
of the Centre at Lingapalem. The question ıs whether on these facts the 
Government had jurisdiction to make the order whichit did 1n exercise of its 
powers under section 72 of the Act 


The appellant, who was the representative of the village of Dharmajigudem 
in all the said proceedings, filed an application before the High Court under 
Article 226 of the Constitution for quashing the said order of the Government 
The said application was, 1n the first instance heard by a single Judge of the 
High Court and he dismissed ıt. On appeal, a Division Bench of the High Court: 
confirmed it. Hence the appeal. 

S—6 
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Mr Desai, learned Counsel for the appellant, raised before us the following 
points‘ (1) The order of the Government concerning the resolution, dated 29 May, 
1961, was made under section 62 of the Act and, therefore, the said order could not 
be reviewed under section 72 thereof. (2) Assuming that the said order, dated 
7th March, 1962, was made under section 72 (3) of the Act, the order, dated 18th 
April, 1963, reviewing the said order was invalid inasmuch as the pre-requisite for 
the exercise of the power of review thereunder, namely the existence of a mistake 
of fact or law or the ignorance of any material fact, was not satisfied (3) The 
order, dated 18th April, 1963, was also invalid, because ıt was made without giving 
an opportunity to the party prejudiced thereby of making a representation agamst 
the making of the said order. 


Mr. Ram Reddi, learned Counsel for the State of Andhra Pradesh, raised a 
preliminary objection that the appellant had no personal right in the matter of the 
location of the Primary Health Centre and, therefore, he had no locus standi to 
file application under Article 226 of the Constitution. He argued that the order 
of the Government, dated 7th March, 1962, was not simply a cancellation of a 
resolution made by the Panchayat Samithi, but a composite order giving directions 
to the Block Development Officer and, therefore, it fell directly within the scope 
of section 72 of the Act; and, as the said order was made under a misapprehension 
that there was a permanent location of the Health Centre at Dharmajigudem, the 
Government had jurisdiction to review the same under section 72 (3) of the Act. 
He would further contend that 1f the order, dated 7th March, 1962, was passed 
under section 62 of the Act, the said order being an administratve one, the 
Government had jurisdiction to review the same under section 62 itself when the 
mistake was discovered or brought to its notice. In addition he raised before us 
a new point which was not argued either before the single Judge or, on appeal, 
before the Division Bench of the High Court He would say that the impugned 
order was neither made under section 62 nor under section 72 of the Act, but it 
was really passed under the relevant Rules made by the Government ın exercise 
of the power conferred on it under section 69 of the Act, read with sub-section (2) 
of section 18 thereof, whereunder the ultimate authority under the Act to locate 
the Health Centre was the Government, though on the recommendation of the 
Panchayat Samithi. In this view, the argument proceeded, no question of review 
would arise at all, for the Government passed the final order in regard to the 
location of the Primary Health Centre at Lingapalem. 


The learned Solicitor-General, appearing for the 4th respondent, supported 
Mr. Ram Reddion all the points and further elaborated that aspect of the 
argument which related to the construction of the order made by the Govern- 
ment on 7th March, 1962 


The first question is whether the appellant had locus standi: to file a petition 
in the High Court under Article 226 of the Constitution. This Court in The 
Calcutta Gas Company (Proprietary) Ltd. v. The State of West Bengal’, dealing 
with the question of locus stand: of the appellant ın that case to file a petition 
under Article 226 of the Constitution in the High Court, observed: 


* Article 226 confers a very wide power onthe High Court toissue directions and writs of the 
nature mentioned therein for the enforcement of any of the nghts conferred by Part ITI or for 
any other purpose It ıs, therefore, clear that persons other than those clammng fundamental 
right can also approach the Court seeking a relief thereunder The Article in terms does not 
describe the classes of persons entitled to apply thereunder , butitisimpheitin the exercise of the 
extraordinary jurisdiction that the rehef asked for must be one to enforce alegalright . The 
right that can be enforced under Article 226 also shall ordinarily be the personal or individual 
right of the petitioner himself, though in the case of some ofthe writs lke habeas corpus or 
quo, warranto this rule may have to be relaxed or modified ” 


Has the appellant a right to file the petition out of which the present appeal has 
arisen? The appellant 1s the President of the Panchayat Samuthi of Dharmayi- 
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gudem. The villagers of Dharmajigudem formed a committee with the appellant 
as President for the purpose of collecting contributions from the villagers for 
Setting up the Primary Health Centre The said committee collected Rs 10,000 
‘and deposited the same with the Block Development Officer The appellant 
represented the village 1n all its dealings with the Block Development Committee 
and the Panchayat Samuthi 1n the matter of the location of the Primary Health 
Centre at Dharmajigudem. His conduct, the acquiescence on the part of the 
other members of the committee, and the treatment meted out to him by the 
authorities concerned support the inference that he was authorized to act on 
behalf of the committee The appellant was, therefore, a representative of the 
committee which was 1n law the trustees ofthe amounts collected by ıt from the 
villagers for a public purpose We have, therefore, no hesitation to hold that 
the appellant had the right to maintain the application under Article 226 of the 
Constitution This Court held in the decision cited supra that ** ordinarily” the 
petitioner who seeks to file an application under Article 226 of the Constitution 
should be one who has a personal or individual right in the subject-matter of the 
petition. A personal right need not be in respect of a proprietary interest: 1t 
can also relate to an interest of a trustee. That apart, ın exceptional cases, as 
the expression ‘ordinarily’ indicates, a person who has been piejudicially 
affected by an act or omission of an authority can file a writ even though he has 
no proprietary or even fiduciary interest in the subject-matter thereof. The 
appellant has certainly been prejudiced by the said order. The petition under 
Article 226 of the Constitution at his instance 1s, therefore, maintainable. 


Now, we shall first take the new argument advanced by Mr. Ram Reddy 
for the first time before us, for, if that was accepted, the appeal would fail. 
Briefly stated, his contention was that the order of the Government. dated 
18th April, 1963, was not made either under section 62 or under section 72 of 
the Act, but was made only under the Rules made by the Government in exercise 
of its power under section 69 of the Act. To appreciate this contention ıt will 
‘be useful to notice the relevant rules. 


Under rule 2, the Panchayat Samithi only recommends to the Government 
tthe place for locating the said Centre Under rule 3 (11), 1n the case of conflict 
‘between the relevant authorities in regard to the location of a Health Centre, the 
Government's order shall be final Under rule 6, a Primary Health Centre 
once established shall not ordinarily be shifted to another place except by the 
Government on the recommendation of the Panchayat Samithi on the basis of a 
resolution passed by ıt by two-thirds of the members of the Panchayat Samithi 
present at the meeting. Even in sucha case the Government has no power to 
direct the shifting of a Primary Health Centre established 1n one place to another, 
if the contribution from the people had been accepted and 1s 1n deposit. It is clear 
from the said rules that the ultimate authority to locate the Primary Health Centre 
or to direct its shifting from one place to another 1s the Government. On the basis 
of the said rules, learned Counsel contended that the High Court missed the real 
point, presumably on the arguments advanced before it, and proceeded to consider 
the validity of the impugned order in terms of section 72 of the Act. The 
circumstance, the argument proceeded, that the Government in 1ts orders referred 
neither to section 62 nor to section 72 of the Act or did not give any notice to 
parties as prescribed thereunder clearly indicates that the Government acted only 
under the said relevant rules. This argument so stated appears at the first blush 
to be unanswerable. But a scrutiny of the relevant provisions of the Act shows 
that the said rules are mconsistent with the provisions of the Act and they 
cannot possibly override the statutory power conferred on the Panchayat Samithi. 
Under section 18 (1) of the Act, subject to the provisions of the Act, the 
administration of the Block shall vest ın the Panchayat Samithi and under sub- 
section (2) thereof the Panchayat Samithi shall exercise the powers and perform 
the functions specified 1n the Schedule. When we refer to the Schedule it will be 
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seen that the following entry 1s found under the heading “Health and Rural 
Sanitation”, — ** Establishing and maintaining Primary Health Centre and 
Maternity Centres”. Itis mamifest that under the Act the statutory power to 
establish and maintain Primary Health Centres is vested in the Panchayat 
Samitht. There js no provision vestng the said power m the Government. 
Under section 69 of the Act, the Government can only make Rules for carrying 
out the purposes of the Act; ıt cannot, under the guise of the said Rules, convert 
an authority with power to establish a Primary Health Centre into only a 
recommendatory body It cannot, by any rule, vest in itself a power which 
under the Act vests ın another body. The Rules, therefore, in so far as they 
transfer the power of the Panchayat Samithi to the Government, being inconsis- 
tent with the provisions of the Act, must yield to section 18 of the Act. 


Realizing this difficulty, the learned Solicitor-General, who appeared for the 
4th respondent, made an attempt to reconcile the relevant rules with the provi- 
sions of section 18 of the Act. He argued that section 18 of the Act conferred’ 
a power on the Panchayat Samithi to establish and maintain Primary Health 
Centres, whereas the Rules provided for the location or shifting of the Centres. 
This argument does not appeal to us A Primary Health Centre cannot be 
established mm vacuum; ıt must be established ın some place. The Rules deprive 
the Panchayat Samithi of the power to select a place for establishing a Primary 
Health Centre and make it a recommendatory body with final powers in the 
Government. The Rules also confer a power on the District Medical Officer 
and the District Health Officer in the matter of location of the Centre and give 
the Government the final voice, if there 1s any conflict between those officers and’ 
the Panchayat Samithi. Even in regard to shifting of the Primary Health 
Centre, the Government's voice is final under the Rules. Itis one thing to say 
that the exercise of the power by the Panchayat Samithi ıs regulated by the 
Rules, but another thing to deprive it of that power 1n the matter of location of 
the Primary Health Centre and confer the said power on the Government. We, 
therefore, hold that the Rules, in so far as they make the Panchayat Samithi a 
mere recommendatory body, are inconsistent with the Act. This may be the 
reason why in the High Court the Government did not think fit to sustain the 
order under the authority of the Rules. 


The next question is whether the order, dated 18th April, 1963, can be 
sustained under section 72 of the Act. Section 72 of the Act reads: 


Power of revision and review by Governement * 


(1) The Government may, either suo motu or on an application from any person interested. 
call for and examine the record of a Panchayat Samıthı or a Zilla Parishador of their Standing Com- 
mittees 1n respect of any proceeding tosatisfy themselves as to the regularity of such proceeding or the 
correctness, legality or propriety of any decision or order passed therein, and, 1f, 1n amy case, 1t appears 
to the Government that any such decision or order should be modified, annulled or reversed or remit- 
ted for reconsideration, they may pass orders accordingly 


Provided that the Government shall not pass any order prejudicial to any party unless such 
party has had an opportunity of making a representation 

(2) * * * * * * 

(3) The Government may suo motu at any time or on an application received from any person 
interested within ninety days of the passing of an order under sub-section (1), review any such order 
if it was passed by them under any mistake, whether of fact or of law, or 1n ignorance of any materiali 
fact The provisions contained in the proviso to sub-section (1) and in sub-section (2) shall apply 
ın respect of any proceeding under this sub-section as they apply to a proceeding under sub- 
section (1) ” 


Sub-section (1) of section 72 of the Act confers a wide power on the Government 
to revise any decision or order passed in any proceeding under the Act  Sub- 
section (3) thereof confers a power on the Government to review the order made 
under sub-section (1) thereof if it was passed by the Government under any 
mistake, whether of fact or of law, orm ignorance of any material fact. To 
attract sub-section (3), the order sought to be reviewed should have been made- 
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under sub-section (1) To appreciate the scope of section 72 (1) of the Act, it 1s 
necessary to compare the said sub-section with section 62 of the Act. Under 
‘section 62 (1), the Government, may, by order in writing, cancel any resolution 
passed by a Panchayat Samithi, if im its opinion such resolution is not legally 
passed or isin excess or abuse of the powers conferred by or under the Act or 
for any other reasons mentioned therein. Under sub-section (2) of section 62, 
the Government shall, before taking action under sub-section (1) thereof 
give the Panchayat Samithi or the Zilla Parishad, as the case may be, an opportu- 
nity for explanation. Section 72 confers a general power on the Government; 
and on its terms, if there was no other section, ıt can cancel a resolution of a 
Panchayat Samithi. But section 62 of the Act confers a special power on the 
‘Government to cancel a resolution passed by a Panchayat Samithi in the circum- 
stances mentioned therein, The principle generala specialibus non derogant 
compels us to exclude from the operation of section 72 the case provided for under 
section 62. If so construed, it follows that if the order reviewed fell under the 
scope of section 62, it could not be reviewed under section 72, for section 72 (3) 
‘enables the Government only to review an order made under sub-section (1) of 
section 72 So, the learned Counsel for the State as well as for the 4th respondent 
made a serious effort to bring the order of the Government, dated 7th March, 
1962, within the terms of section 72(1) of the Act As the argument turns upon 
the terms of the said order, 1t may Conveniently be read at this stage: 


GOVERNMENT OF ANDHRA PRADESH. 


Planning and Local Administration Department 


MEMORANDUM NO 1354/Prog II/61-2, dated 7th March, 1962 


Sub Community Development Programme—Chintalapudi Block—Shifting of Primary Health 
Centre from Dharmapgudem to Lingapalem—Orders issued. 


Ref 1. Representation of Sri G Punneswararao and others, dated 31st June, 1961 
2 Letter from Collector, West Godavari, No 01 5642/61, dated 22nd September, 1961 


The Panchayat Samithi, Chitalapudi, atits meeting held on 25th August, 1960, unannnously 
resolved to locate the Primary Health Centre at Dharmaygudem Later, the Panchayat Samith1 
at its meeting held on 29th May, 1961 resolved to shift the Primary Health Centre permanently to 
Lingapalem village The President, Dharamaygudem Panchayat, and others have represented to 
Government against acceptance of the resolution passed by the Samıthı at its meeting held on 29th 
May, 1961 This representation has been carefully examined by the Government in consultation 
with the Collector, West Godavari 


Under rule 6 of the Rules for the establishment and maintenance of Primary Health Centres 
‘by Panchayat Samithis made under the provisions of the Panchayat Sannthis and Zilla Parishads 
Act, 1959, the Primary Health Centre once established shall not ordinarily be shifted to another 
place within the Block unless the Samithi resolves by 2/3rd majority of the members present at the 
meeting as required under rule 7 of the said Rules In the present case the Primary Health Centre 
was already functioning at Dharmayigudem and the resolution of the Panchayat Samithi, dated 29th 
May, 1961, did not get the requisite support of the Samithi Members as required under rule 7. In 
the above circumstances, the Government consider that there are no valid reasons for shifting the 
Primary Health Centre from Dharmapgudem to Lingapalem. The Block Development Officer, 
Chintalapudi, 1s directed to take action accordingly 


(Sd ) B. Prarap Reppr. 
Deputy Secretary to Government, 


Jt was said that the said order did not mention the section whereunder it was 
passed, that it did not cancel any resolution, that it did not in terms approve or 
disapprove any resolution, that 1t considered other orders issued and finally gave 
a direction to the Block Development Officer to take actionin accordance with 
the terms of the order. In short, the argument of the learned Counsel was that 
the order was not for the cancellation of the resolution of the Panchayat Samithi 
but one made in terms of section 72 of the Act. Weare not impressed by this 
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argument. The preamble to the order clearly mentions that the Panchayat 
Samithi, Chintalapudi, at its meeting held on 29th May, 1961, resolved to shift 
the Primary Health Centre permanently to Lingapalem village Then it states 
that the President of the Dharmajigudem Panchayat and others had represented 
to the Government against the acceptance of the said resolution. The order then 
records that the Government had carefully considered the said representations 

Then it gives the reason that the said resolution was bad inasmuch as that under 
rule 6 of the Rules the Primary Health Centre once established should not ordi- 
narily be shifted to another place within the Block, unless the Panchayat Sanuthi 
resolves by two-thirds majority of the members of the Samithi present at the 
meeting as required by rule 7 of the Rules Thenit points out that the Primary 
Health Centre was functioning at Dharmajigudem, and, therefore, the resolution, 
not having the support of the requisite majority, did not comply with rule 7 of 
the Rules. For the said reasons the order concludes that there were no valid 
reasons for shifting the Primary Health Centre from Dharmajigudem to "Linga- 
palem. The Government then gives the consequential directions to the Block 
Development Officer to take action accordingly. An analysis of the order demon- 
strates beyond any reasonable doubt that it 1s nothing more than a cancellation 
of the resolution passed by the Panchayat Samithi on 29th May, 1961. The mere 
fact that the order does not use the expression “cancel” will not make it any the 
less an order cancelling the resolution We, therefore, hold that the order of the 
Government, dated 7th March, 1962, was one made under section 62 of the Act 
and, therefore, 1t could not be reviewed under section 72 thereof. 


The learned Counsel for the State then contended that the order, dated 18th 
April, 1963, could itself be sustained under section 62 of the Act. Reliance 1s 
placed upon section 13 of the Madras General Clauses Act, 1891, whereunder 
if any power 1s conferred on the Government, that power may be exercised from 
time to time as occasion requires. But that section cannot apply to an order 
made in exercise of a quasi-judicial power. Section 62 of the Act confers a 
power on the Government to cancel or suspend the resolution of a Panchayat 
Samithi, in the circumstances mentioned therein, after giving an opportunity for 
explanation to the Panchayat Samithi If the Government in exercise of that 
power cancels or confirms a resolution of the Panchayat Samuthi, qua that order 
it becomes functus officio Section 62, unlike section 72, of the Act, does not 
confer a power on the Government to review its orders Therefore, there are no 
merits 1n this contention. 


Before we leave section 62 of the Act, 1t may be noticed that the order, dated 
7th March, 1962, was passed by the Government without giving notice to the 
Panchayat Samithi. It was m violation of the mandatory provision of sub- 
section (2) of section 62 which says that the Government shall, before taking 
action under sub-section (1), give the Panchayat Samuthi an opportunity for 
ee nenon This opportunity was not given and, therefore, that order was not 
egal. 


Now let us assume that the said order was made under sub-section (1) of 
section 72 of the Act. Two objections were raised against the validity dE the 
order reviewing the previous order, namely, (1) there was no mistake of fact or 
law, and (u) the said order, which was prejudicial to Dharmajigudem village, 
was made without giving an opportunity to the representatives of the said village 
of making a representation The order gives in extenso the history of the dis- 
pute between Dharmajigudem and Lingapalem in the matter of location of the 
Primary Health Centre It points out that all the earlier resolutions of the 
Panchayat Samithi were cancelled and the only outstanding resolution was that 
of 29th May, 1961, whereunder the said Centre was directed to be located perma- 
nently at Lingapalem. Then ıt proceeds to say that the order, dated 7th March, 
1962, was passed on a mistaken impression that it was a case of shifting the 
Primary Health Centre from one place where it was permanently located to 
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another, while the correct position was that the place where the Primary Health 
Centie was to be located permanently had not till then been decided by the 
Government. In tbat view, 1n supersession of the order, issued by 1t on 7th March, 
1962, 1t directed that the said Centre should be located permanently at Lingapalem 
as per the resolution of the Panchayat Samithi, dated 29th May, 1961. No doubt 
the statement ın that order, namely, that the place where the Primary Health 
Centre was to be located permanently had not so far been decided by the Govern- 
ment, if taken out of context, may appear to be an incorrect statement, for the 
Government by its order, dated 6th July, 1960, approved the proposal of the 
Panchayat Samithi, Chintalapudi, to locate the Primary Health Centre permanently 
at Dharmajigudem But an analysis of the various orders passed by the Panchayat 
Samithi and the. Government discloses, as we have already indicated, that the 
Primary Health Centre was never permanently located at Dharmajigudem, that 
before the Act ıt was located therein subject to certain conditions which were not 
fulfilled, that after the Act the Panchayat Samithi, though ıt passed a. resolution 
on 28th May, 1960, approving thelocation of the said Centre permanently at 
Dharmajygudem and though it was approved by the Government by its order, 
dated 6th July, 1960, cancelled its earlier resolution in accordance with law on 
29th May, 1961 and voted for locating the Centre at Lingapalem Therefore, 
the Government was right when 1t said 1n 1ts order that ıt made a mistake of fact 
ın passing its earlier order on 7th March, 1962, on a misapprehension that there 
was a permanent location of the Centre at Dharmajigudem. 


But there is another flaw in the order of the Government, dated 18th April, 
1963, 1 e, 1t made the order without giving an opportunity to the representatives 
of Dharmajigudem who were prejudicially affected by the said order. Learned 
Counsel for the State said that the appellant could not be considered to be a 
party prejudicially affected by that order. But, as we have stated earlier, the 
appellant was the President of the Committee which collected the amount, he was 
representing the village all through and he also deposited the prescribed amount 
with the Block Development Officer. The Government should have, therefore, 
given notice either to him or to the Committee, which was representing the village 
all through for the purpose of securing the location of the Primary Health Centre 
in their village The order made 1n derogation of the proviso to sub-section (1). 
of section 72 of the Act is also bad. 


The result of the discussion may be stated thus: The Primary Health 
Centre was not permanently located at Dharmajigudem. The representatives of 
the said village did not comply with the necessary conditions for such location. 
The Panchayat Samithi finally cancelled its earlier resolutions which they were 
entitled to do and passed a resolution for locating the Primary Health Centre 
permanently at Lingapalem. Both the orders of the Government, namely, the 
order, dated 7th March, 1962, and that, dated 18th April, 1963, were not legally 
passed . the former, because 1t was made without giving notice to the Panchayat 
Samithi, and the latter, because the Government had no power under section 72. 
of the Act to review an order made under section 62 of the Act and 
also because it did not give notice to the representatives of Dharmaji- 
gudem village. In those circumstances, was ıt a case for the High Court 
to interfere ın its discretion and quash the order of the Government, dated 
18th April, 1963 ? If the High Court had quashed the said order, ıt would have 
restored an illegal order—it would have given the Health Centre to a village 
contrary to the valid resolutions passed by the Panchayat Samithi The High 
Court, therefore, ın our view, rightly refused to exercise its extraordinary discre- 
tionary power 1n the circumstances of the case. 


In the result, the appeal ıs dismissed, but, ın the circumstances of the case, 
without costs 


K. G. S. Appeal dismissed. 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction ) 


PRESENT:—À. K. SARKAR, RAGHUBAR DAYAL AND V.RAMASWAMI, JJ. 


"Thiruvalanchuli Vaithilingam Pillai Charities .. Appellants* 
y. 
"Vijayavalh: Achi and others : .. Respondents. 


Cil. Procedure Code (V of 1908), section 11—Res judicata—Deed of partition between 
adoptive father and adopted son—Allotment of properties to adopted son and retention of some 
lands by adoptive father and mother for life—Vested interest to adopted son—Death of adoptive 
father—Suit against adoptive mother by adopted son claiming possession of entire properties— 
Defence of right to possession of entire properties by mother—Decision that half the properties to 
go to adopted son and half to be retained by mother for life—Stray sentence in the judgment that 
half-share of mother on her death would go to her representatives—If would constitute res judi- 
cata —Suit for possession by purchaser of the vested interest of the adopted son for the half-share 
held by the adoptive mother—Decision on a point not necessary for the purpose of the prior 
suit——Not to constitute res judicata. 


Under a deed of partition, the adoptive father allotted substantial properties to his. adopted 
son and retained 100 acres of land for himself and the maintenance of his wife with a vested 
anterest for the adopted son After the death of the adoptive father, the adopted son filed a 
suit against the adoptive mother claiming possession of the entire 100 acres Overruling the 
defence of the mother that she was entitled to be 1n possession of the entire 100 acres, the Court 
on a construction of the deed of partition held that she was entitled only to 50 acres for her life 
and the other 50 acres would go to the adopted son In the judgment of the trial Court 
occurred a stray sentence that the share of the mother after her death would go to her 
epresentatives In connection with the management and possession of certatn trust properties, 
held by the adopted son, ona suit filed by the trustees an instalment decree had been passed 
agamst the adopted son and ın execution ofthe decree that had created a charge on the vested 
interest of the adopted son ın 50 acres held by the mother, the fifty acres were sold and 
purchased by the trust. After the death of the adopted son and mother, 1n the subsequent suit 
filed by the trust for the recovery of the 50 acres from the representatives of the adopted son, 
a plea of res judicata in defence was raised on the basis of the stray sentence of the Court 1n the 
prior suit that the 50 acres would go to her representatives 


Held, the subsequent suit for recovery of possession was not barred by res judicata. A 
decision would operate as res judicata i£ 1t was necessary for the purpose of the case in which 1t 
had been given. 


The question 1n the prior suit was whether the adopted son 1s entitled to get possession of 
ithe entire 100 acres on the death of the adoptive father and similarly whether the adoptive 
mother was entitled to retain possession of the entire 100 acres for herlife On the construction 
of the deed of partition that the allotment of the properties had been validity made, the Court 
decided that the adopted son was entitled to 50 acres only and that the other 50 acres would 
‘be held by the adoptive mother for her life. It was not necessary for the Court for the decision 
of any of the disputes that arose in that suit to say to whom the lands that went to adoptive 
mother would goon her death as that question would depend upon the terms of the deed. 
"Therefore the stray sentence 1n the prior Judgment would not operate as res judicata 


On the true interpretation of the deed of partition also the Court in the prior swt had 
proceeded on the basis that the adopted son was the person who was entitled to the properties 
after the death of the adoptive mother. The word “representative” has been used only to 
describe the adopted son. 


Appeal against the Judgment and Decree of the High Court of Madras in 
A.S. No. 221 of 1956, reversing the Judgment of the Court of Subordinate 
Judge, Kumbakonam, in O. S. No. 33 of 1955 








* CA. No. 453 of 1963, 6th October, 1965. . 
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A V Viswanatha Sastri and R Ganapathi Ayyar, Advocates, for Appellants. 
R N Agarvala, Advocate and Messis. Dadachanjy €? Co, for Respondents. 
The Judgment of the Court was delivered by 


Sarkar, J —The only question argued in this appeal 1s whether the 
appellants's suit for possession of certain lands 1s barred by res judicata The 
trial Court held that it was not barred, but on appeal the High Court of 
Madras took a contrary view Though the question involved 1s only one, the 
case has a long history which has to be set out in some detail. 


The appellants are the trustees of a trust created in 1891 by one Vaithi- 
lingam Pillai who appears to have possessed substantial properties On 
10th September, 1891, the day after the trust had been created, Vaithilinga who 
was — childless, adopted one Kalyanasundaram as his son An agreement 
relating to the adoption, appears then to have been entered into by, Vaithilinga 
and Chidambaram Pillai, the natural father of Kalyanasundaram, then a minor, 
on the latter’s behalf. Thereafter on 12th September, 1891, a deed of partition 
was executed by Vaithilinga and Chidambaram, as the guardian of Kalyana- 
sundaram appointed under an instrument executed in the meantime by the Vauthi- 
linga as the adoptive father of Kalyanasundaram Under this deed, the larger 
part of the properties left with Vaithilinga after the creation of the trust which 
were considerable went to Kalyanasundaram and about 100 acres were retained 
by Vaithilinga for the maintenance of himself and his junior wife Kamakshi 
Vaithilinga had another wife from whom he had been separated for along time 
and with her we are not concerned It will be be necessary to return to that part 
of the deed under which, the 100 acres were retained by Vaithilinga later On 
15th June, 1904, Vaithilinga died. Both Kamakshi and Kalyanasundaram 
survived him Soon thereafter wz, on 21st September, 1904, Kalyanasundaram 
who had then attained majority filed a suit being O.S No. 54 of 1904 against 
Kamaksht and another person with whom we are not concerned, claiming 
possession of the 100 acres of land which had been left with Vaithilinga under 
the partition deed as earlier stated, after setting apart about 20 acres for 
Kamakshi’s maintenance Kamakshi's defence to the suit appears to have been 
that under the deed she was entitled to be 1n possession of the entire 100 acres for 
her life after the death of her husband. The Subordinate Judge of Kumbakonam 
in whose Court the suit had been filed held that Kamakshi was entitled to 
retain for her life 50 acres out of the 100 acres of land in dispute and that the 
other 50acres should go to Kalyanasundaram on Vaithilinga's death. The 
learned Subordinate Judge directed a partition. of the land equally between 
Kalyanasundaram and Kamakshi Kamaksh filed an appeal against this 
judgment and Kalyanasundaram a cross-objection Both these were however 
dismissed. The decree of the learned Subordinate Judge having thus been 
confirmed, the lands were partitioned and possession of a half share thereof was 
delivered to Kalyatasundaram. The remaming 50 acres were left in the 
possession of Kamakshi. The dispute in the present case concerns the lands 
that came to Kamakshi’s share under the decree of the learned Subordinate 
Judge. The judgment in Suit No. 54 of 1904 was delivered on 7th July, 1905, and 
it 1$ this judgment which 1s said to operate as res judicata barring the present suit. 


We pass on now to the facts concerning the appellants’ claim. It appears 
that certain proceedings took place, the exact nature of which does not appear 
from the records, for framing a scheme 1n respect of the trust created by Vaithi- 
lnga Presumably prior to these proceedings first Vaithilmga and after him 
Kalyanasundaram had been acting as trustees ofthe trust and had been in 
possession of the trust properties It will have been noticed that the trust 
properties were quite separate from the 100 acres with which Suit No 54 of 1904 
was concerned On 28th August, 1923, by a decree passed in the proceedings 
earlier referred to, a scheme for the management of the trust was framed. The 
appellants are the present trustees under the scheme. On 2nd April, 1928, a 


8— 
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decree for Rs. 30,000 was passed in the same proceedings in favour of the then 
trustees and against Kalyanasindaram This perhaps was in respect of a claim 
by the trustees aginst Kalyanasundaram for mesne profits The decree last 
mentioned created a charge on some of Kalyanasundaram’s properties for the 
due repayment of the decreed amount It also provided that the amount 
would be payable in certain specified instalments. The decretal sum not having 
been paid, the trustees put up certain properties of Kalyanasundaram to Court 
sale 1n execution of the decree The sale actually took place on 2nd April, 1931 
andit was confirmed on 7th Apri, 1933, Lot No 3 of the properties sold 
was described as the lands which were being enjoyed by Kamakshi for her life 
and in which Kalyanasundaram had a vested interest These were the 50 acres 
of which Kamakshi had been hold entitled to be in possession for her life 
under the decree in Suit No. 54 of 1904 The sale certificate stated that the 
sale was subject to the rights of Kamakshi to enjoy the properties 1n lot No 3 
for her hfe  Symbolical delivery of possession of the 50 acres of land comprised 
in lot No. 3 of the sale certificate as mentioned earlier was given to the trustees 
on 12th February, 1935. The lands however continued in the possession of 
Kamakshi as indisputably she was entitled to be ın possession for her life What 
had been sold was Kalyanasundaram's vested interest in the 50 acres Kalyana- 
sundaram died sometime in 1950 and Kamakshi on 30th November, 1954 On 
24th June, 1955, the then trustees filed the present suit against Kalyana- 
sundaram's widow and daughter and certain other persons for possession of the 
50 acres of land which had been 1n Kamakshi's possession till her death and also 
for mesne profits, basing their claim on the purchase by them of Kalyana- 
sundaram’s vested interest in them which had fallen into possession on 
Kamakshi's death The only defence to this claim made in the High Court and 
in this Court is that the Subordinate Judge in his judgment in Suit No 54 of 1904 
had held that on Kamakshi’s death the 50 acres 1n her possession would go to 
her representatatives and that this judgment operated as a bar to the present 
suit. Besides. this defence other defences were fatsed in the trial Court but they 
were not pressed in the High Court or in this Court. 


The partition deed so far as material is in these terms: ‘The lands 15 velis, 
3 mahs, 60 cents shall remain in the enjoyment of Vaithilingam Pilla 
for the livelthood of the said Vaithilingam Pilla: as well as his junior wife 
Kamakshi After the lifetime of  Vaithilingam Pillai and Kamakshi these 
lands shall fall to the enjoyment of Kalyanasundaram Pillai? We are 
not concerned with the rest of the deed and all references in this judgment 
to the deed will be understood as a reference to this part of it only 
The 15 Velis, 3 mahs and 60 cents of land, which in English measure would 
come roughly to 1C0 acres were the lands which were the subject-matter 
of Suit No 54 of 1904. It 1s not disputed that on proper interpretation, under 
the deed, Kalyanasundaram acquired a vested interest 1n these 100 acres. The 
only question ıs whether notwithstanding the correct interpretation of the deed, the 
Judgment in Suit No. 54 of 1904 operates as res judicata To-put it more precisely: 
Did that judgment hold that Kalyanasundaram did not have a vested interest in 
the lands and if 1t did, was that finding necessary for the decision of the suit ? 


Now, Kalyanasundaram had based his claim in Suit No. 54 of 1904 to the 
entirety of the 100 acres substantially on the ground that his guardian had no 
power to enter into a deed of partition on 12th September, 1891, as by the 
deed of adoption earlier executed by Vaithilinga, he had become the sole owner 
of all of Vaithilinga’s properties. It is unnecessary to discuss the judgment of 
the learned Subordinate Judge as a whole in detail and ıt would suffice for our 
purpose to state that he rejected Kalyanasundaram's claim in substance 
holding that the adoption agreement, the deed of appointment of Chidambaram 
as guardian of Kalyanasundaram, and the deed of partition had to be 
considered all together. And Kalyanasundaram was not entitled to ignore 
the deed of partition. and recover the properties entirely on the basis of the 
adoption agreement. The learned Subordinate Judge observed “even granting 
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for arguments sake that Exhibit D (the deed of partition) was a deed of maintenance 
in favour of Vaithilinga and the first defendant (Kamaksht) as contended by the 
Pleader for the plaintiff (Kalyanasundaram), I do not consider that the arrange- 
ment evidenced by it 1s improper or beyond the powers of the plaintiff's 
guardian By Exhibit D about 55 velis of land were absolutely given to 
the plaintiff and the life interest in about 15 velis of land was reserved in 
favour of Vaithilinga and his wife, ze about 4/5th of the family properties was 
given to the plaintiff and the life interest 1n. the remaining 5th share was taken 
by those who had gratuitously made him their adopted son and given to him 
the bulk of the property. They reserved to themselves, no right of alienation or 
disposition. over the abovementioned 5th share and declared that it should 
descend to plaintiff after their deaths. Therefore, I do not consider the 
plaintiff can on any ground succeed 1n setting aside the arrangement evidenced by 
Exhibit D.” The portions in brackets in the above quotation have been added by us. 


Having thus rejected Kalyanasundaram's claim to the entirety of the 
100 acres, the learned Subordinate Judge proceeded to consider Kamakshi’s 
claim to all the 100 acres on Vaithilinga's death for her life He thought that 
Kamakshr's claim could be upheld only if it could be said that under the deed 
she and Vaithilinga had been made joint tenants of the 100 acres After referring 
to certain authorities on the point, he observed “Where the intention was 
declared in equally strong words, it was decided that the estate taken was 
not joint in the sense in which it 1s enjoyed by undivided  co-parceners 
and it was only an estate held by tenants-in-common. Therefore, when one of 
the tenants died, his share in the estate naturally descended to his legal 
representative, that 15, to the plaintiff, unless there 1s something express in 
the terms of Exhibit D to show that the whole estate should be enjoyed by the 
first defendant during her lifetime. Such express declaration 1s wanting in 
Exhibit D The recital that plaintiff should possess the estate after Vaithilinga and 
first defendant, can be construed when the estate 1s only that of tenants-in- 
common (as meaning) that the share of Vaithilinga should go to his legal 
representative after his death and that the share of first defendant should go after 
her death to her representative. The words *as meaning" (have been added by 
us) as they seem to have been omitted in the judgment. The parties agree that 
without these words, the meaning is not clear. In the view that he had thus 
taken, the learned Subordinate Judge rejected Kamakshi's claim to succeed 
on the death of Vaithilinga as the joint tenant. To the entirety of 100 acres of 
land and held that Kalyanasundaram was entitled to half of it. Pursuant to this 
decision, the partition to which we have earlier referred, was made. We would 
here remind that an appeal and a cross-objection against this judgment was rejected. 


The learned Counsel for the respondents relies on the words “the share of the 
1st defendant should go after her death to her representative" in the judgment 
of the learned Subordinate Judge which we have earlier quoted and contends that 
they decide that the Subordinate Judge on an interpretation of the deed of parti- 
tion held that on Kamaksht’s death, her share would go to her representative, It 
was said, that it had, therefore, been held by him that Kalyanasundaram had no 
vested interest ın the 50 acres of which Kamakshi was held to be entitled to 
continue in possession We should suppose that if such was the interpretation of 
the deed by the learned Subordinate Judge, his judgment might operate as 
165 judicata barring the claim of the appellants inthe present suit for the claim 
through Kalyanasundaram who was a party to the earlier suit. The question 
appears to us to be whether this sentence in this judgment amounts to a decision 
operating asres judicata — It 1s unnecessary to refer to the decision on the point of 
res judicata, 1t 1s enough to say that a decision can operate as res judicata if it was 
necessary for the purpose of the case in which it had been given. There 1s no 
dispute between the parties on this point 


Now, it seems to us perfectly clear that no question arose in Suit No 54 of 
1904 as to the person who would succeed after her death to any property that 
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might come to Kamakshi under a decree madem it It was not necessary 
for thelearned Subordinate Judge for the decision of any of the disputes that 
arose in that suit to say to whom the lands that went to Kamakshi would go on 
her death It would, therefore, appear that the sentence in the judgment in Suit 
No. 54 of 1304 on which the learned Counsel for the respondents relied could not 
operate as res judicata barring the present suit 


There are however other reasons supporting that view. Inan earlier part of 
his judgment which we have already quoted, the learned Subordinate Judge held 
that by the deed, it was declared that the entire 100 acres “should descend to the 
plaintiff after their deaths", z e those lands will go to Kalyanasundaram after the 
death of Vaithilinga and Kamakshi This was really his interpretation of the deed 
so far as the devolution of the lands was concerned, ıt would be legitimate to 
suppose that the learned Subordinate Judge did not intend to contradict himself 
interpreting the same words m the deed 1n a different way by using the séntence 
that the share of the 1st defendant should go after her death to her representa- 
tive It hasto be remembered that at the date of the judgment Kalyanasundaram 
was the legal representative of both Vaithilinga and Kamakshi It seems to us, 
therefore, to be a natural interpretation of the sentence in the judgment on which 
the respondents rely to hold that the word ** representative" had been used really 
as indicating Kalyanasundaram We should also point out that ın the earlier 
part of the judgment as also 1n the part on which, the respondents relied it was 
held that Vaithilinga and Kamakshi had by the deed been given only a life interest 
in the lands It would not be a natural interpretation of the learned Judge’s 
judgment, to hold that having decided that under the deed Vaithilinga and 
Kamaksh: held lands only for their lives he proceeded to decide that at their deaths, 
the lands would go to their respective represntatives. The question was of the rights 
under the deed and if under the deed Vaithilinga and Kamakshi had only hfe 
interest in the lands, their ultimate destination had to be decided by the terms of 
the deed if ıt made any provision in that behalf which it did Admittedly under 
the deed the lands were to go to Kalyanasundaram after the death of Vaithilinga 
and Kamakshi. The learned Subordinate Judge was not deciding any question 
of intestate succession to the lands on the death of these two. 


It also seems to us that in the portion of the judgment on which the 
respondents rely the learned Subordinate Judge only dealt with the question whether 
Kalyanasundaram who had been held not to be entitled to the entirety of the 
100 acres was entitled to any portion of the lands The real point in that 
connectton, according to the learned Subordinate Judge was whether the deed 
has made Vaithilinga and Kamakshi joint tenants in respect of the 100 acres or 
tenants-in-common because 1t was only in the latter event that Kalyanasundaram 
might claim a half share inthe lands on Vaithilinga's death Having held that 
the words of grant in the deed read by themselves created a tenancy-1n-common 1n 
the lands in favour of Vaithilinga and Kamakshi, he proceeded to consider 
whether the words provide for the lands gomg to Kalyanasundaram on the 
deaths of Vaithilinga and Kamakshi it should lead to a different interpretation of 
the words of grant and held that they were not clear enough to do so. Having 
thus decided that Vaithilinga had a half share in the lands as. a tenant-in-common 
with Kamakshi, he proceeded to consider whether the provision ın the deed that 
Kalyanasundaram would get the lands after the life-time of Vaithilinga. and 
Kamakshi could be interpreted to mean that though the lands were held as 
tenants in common by Vaithilinga and Kamakshi, Kalyanasundaram was not 
entitled to any part of the land till after the death of both of them and that till then, 
Kamakshi was entitled to them as she claimed. He answered the question in the 
negative and it was ın that connection only that he said the proper interpretation 
of these words was that the share of Vaithilinga in the lands was given to his 
representative after his death and the share of Kamakshi to her representative 
after her death He was only deciding that the words meant that on the death 
of each his or her share would devolve as provided in the deed and not pass 
to the persons who survived, On this basis he held that Kalyanasundaram was 
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entitled on Vaithilinga’s death to the 50 acres which the latter held for his life 
Kalyanasundaram did not claim as the legal representative of Vaithilinga but as 
the person named in the deed. He of course was Vaithilinga’s legal represen- 
tative and obviously that is why the learned Subordinate Judge used these words 
to describe him. We are unable to hold that he was interpreting the deed as 
meaning that the share each of Vaithilinga and Kamakshi ın the lands would 
go on their respective deaths to their legal representatives whoever they might be 
at the time That was not a question that arose or he was asked to decide. 
We are therefore of the view that there is nothing in the judgment in Suit 
No. 54 of 1904 to operate as barring this suit by way of tes judicata It 1s of 
some interest to point out that the sale m execution on which the trustees- 
plaintiffs now represented by the appellants before us based their claim was 
‘expressly of Kalyanasundaram's vested interest under the deed 1n the lands which 
were then in Kamakshi's possession under the decree in Suit No. 54 of 1904 The 
trustees in that application for execution had alleged that Kalyanasundaram had 
such vested interest The order directing the sale held that he had such a vested 
interest The certificate of sale mentioned that Kalyanasundaram had a vested 
right ın these lands That would appear to be a decision binding on the 1espon- 
dents as Kalyanasundaram’s heir. 


The learned Counsel for the respondents stated that 1f we found ourselves in 
agreement with the appellant’s contention, we should refer the case back to the 
High Court for the decision. of various other points that arose in it This 
contention seems to us to be wholly unfounded It is clear from the judgment of 
the High Court under appeal that before that Court the respondents confined 
their argument only to the question of res judicata. Besides this aspect of the 
matter the learned Counsel for the respondents was also unable to refer us to any 
point of any substance which could have been argued with plausibility in the 
High Court in support of the respondents’ case and was not argued. We find no 
reason to refer the case back to the High Court for decision of any outstanding 
point, We are clear that no other point remains to be decided. 


In the result we allow the appeal, set aside the judgment of the High Court 
and restore that of the learned trial Judge. The appellant will get the costs of 
the proceedings in the High Court and 1n this Court 


VS. Appeal allowed. 
THE SUPREME COURT OF INDIA 
(Civil Appellate Turisdtction.) 


PRESENT .—MR Justice P. B GAIENDRAGADKAR, Chief Justice, MR JUSTICE 
K. N WawcHOD, Mr. Justice M  HÓiDAYATULLAH AND MR JUSTICE 
V. RAMASWAMI 


Yenumula Malludora .  Appellani* 
y. 
Peruri Seetharatnam and others .. Respondents. 


Provincial Insolvency Act (V of 1920), sections 6,7 and 25-—Debtor’s fnoperty sold in execution of money 
decree—Sale set aside under Order 21, rule 89, Civil Procedure Qode— Act. of insolvency uf wiped out—If suffi- 
cient cause for refusal to adjudicate under section 25 

The jurisdiction of the Court commences when an act of insolvency takes place and that act 
gives a right to his creditors to apply to the Court for his adjudication under section 7 within 3 
months of that act of insolvency Sale of a person’s property in execution of a decree for payment 
of money 1s an act of insolvency under section 6 Once such an act is committed ıt cannot be explai- 
ned or purged by subsequent events The insolvent cannot clarm to wipe off by paying some of his 
creditors "The act of insolvency thus remained and was not purged by payment of decretal amount 
after the sale in execution of the money decree 


—— 





*Q A. No. 474 of 1964. — 14th October, 1965. 
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Section 25 expressly mentions three cncumstances m which the creditos petition may be dis- 
missed, in addition the Court has been given à. discretion. to dismiss the petition if it 15 satisfied 
that there 1s other sufficient cause for not making the order against the debtor This last clause of 
the section need not necessarily be read ejusdem generis with the previous ones, but even so there 
can be no sufficient cause 1f, after an act of insolvency 1s established the debtor is unable to pay his 
debts The discretion to dismiss the petition can only be exercised under very different circums- 
tances than that alleged (setting aside the sale which was the act of insolvency) 


In the instant case there 1s no proof of malicious or imequitable dealing on the part of the 
petitioning creditors (respondent herein) They have proved the necessary facts both the act of 
insolvency and the inabihty of the appellant to pay his debts In fact the appellant has admitted 
his inability to pay his debts 


Appeal by Special Leave from the Judgment and Order dated the 14th 
March, 1963 of the Andhra Pradesh High Court in C R.P No. 1725 of 1959, 


M C Setalvad, Senior Advocate (T V. R. Tatachaii, Advocate, with him), 
for Appellant 


Kirpa Narain, Senior Advocate, (T. Satyanarayana, Advocate, with him), for 
Respondents No. 1 and 9. 
The Judgment of the Court was delivered by 


Hidayatullah, J.—On the application of two creditors theappellant Yenumula 
Mallu Dora has been adjudged insolvent by the Subordinate Judge, Kakinada 
and a receiving order has been passed against him The respondents before us 
ate one of the petitioning creditors and the legal representatives of the other 
petitioning creditor who died during these proceedings. The first petitioning 
creditor held a decree for money which he had obtained in OS No 67 of 1949, 
He also held another Money decree in OS No 473 of 1948 The second petition- 
ing creditor held a decree which she had obtained 1n OS No. 17 of 1955 The 
application was based upon three acts of insolvency which the appellant was 
stated to have committed and on the general facts that he was indebted to the tune 
of Rs 2,00,000 and was unable to pay his debts. The three acts of insolvency 
alleged against him were (a) evasion of arrest in execution of the money decree 
in OS No 67 of 1949, (b) sale of some of his properties on 26th September, 
1956, 1n execution arising from O S. No. 73 of 1952; and (c) sale of some of his 
properties on 19th September, 1956, 1n execution of money decree in OS No 9 
of 1950 It was also alleged that he was fraudulently transfering properties in 
the name of his wife and brother-in-law and had suffered a collusive charge 
deciee for maintenance ın favour of his wife, to delay and defeat his creditors. 


The Subordinate Judge, Kakinada, did not accept the first two acts of 1nsol- 
vency The evidence regarding evasion of arrest was not found convincing and 
the second act of insolvency was rejected because the sale of the property was in 
execution of a mortgage decree In respect of the third act of insolvency the Sub- 
ordinate Judge held that it satisfied section 6 (e) of the Provincial Insolvency Act 
and an adjudication and a receiving order were justified 1n the case An appeal 
was taken to the District Court at Rajahmundry (C A. No 41 of 1958) which 
was dismissed on October 15, 1959, A revision application filed under section 
75 of the Provincial insolvency Act was dismissed by the High Court of Andhra 
Pradesh on 14th March, 1963, The appellant, however, obtained Special Leave 
of this Court and has filed the present appeal against the order of the High 
Court 


The contention of the appellant was, and still 1s, that the third act of 1nsol- 
vency was not established as he had deposited, within one month of the sale, the 
entire decretal amount together with poundage and commission and the sale was 
set aside on his petition under Order 21, rule 89 of the Code of Civil Procedure. 
He contended therefore, that as none of the acts of insolvency remained, the peti- 
tion ought to have been dismissed as incompetent or he was entitled to have the 
petition dismissed, 1n any event, under section 25 of the Provincial Insolvency 
Act which allows a creditor's petition to be dismissed on sufficient cause. He sub- 
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mitted that as the sale was set aside before the order of adjudication was made 
there existed sufficient cause for the dismissal of the creditor’s petition. The Sub- 
ordinate Judge relying upon Venkatakrishnayya v. Malakondayya! and on 
decisions of the Lahore and the Calcutta High Courts rejected the submission 
and made the order against the appellant The District. Judge, Rajahmundry, 
agreed with the conclusion of the Subordinate Judge, and the High Court rejected 
the petition for revision In this appeal the same points are urged again for our 
acceptance In our judgment the view of the law taken 1n this case by the Sub- 


ordinate Judge and approved by the District Court 1s right and does not warrant 
any interference. 


The object of the law of insolvency is to seize the property of an insolvent 
before he can squander ıt and to distribute it amongst his creditors It 1s, however, 
not every debtor, who has borrowed beyond his assets or even one whose property 
1s attached in execution of his debts, who can be subjected to such control. 
The jurisdiction of the Court commences when certain acts take place which are 
known as acts of insolvency and which give a right to his creditors to apply to 
the Court for his adjudication as an insolvent. The Provincial Insolvency Act 
lays down 1n section 6 what acts are to be regarded as acts of insolvency It is 
along list Some are voluntary acts of the insolvent and some others are involun- 
tary. The involuntary acts are of a kind by whicha creditor 1s able to compel 
a debtor to disclose his insolvent condition even if the insolvent is careful enough 
not to commit a voluntary act of insolvency. One such act 1s that the insolvent 
has been imprisoned in execution of a decree of any Court for payment of money, 
and another is that any of his property has been sold ın execution of a decree 
of any Court for payment of money In this case the property of the appellant 
was sold on 19th September, 1956, 1n execution of a money decree against him and 
therefore there 1s no question that he was guilty of an act of insolvency described 
in section 6 (e) of the Provincial Insolvency Act. 


Under section 7, a creditor 1s entitled to present a petition inthe insolvency 
Court against a debtor 1f he has committed an act of insolvency provided (as laid 
down in section 9 (1) (c)) the petition 1s made within three months of the act of 
insolvency on which the petition ıs grounded In this case both these conditions 
are fulfilled There is thus no doubt that the petitioning creditors’ application 
under section 7 complied with section 6 (e) and section 9 (1) (c) of the Provincial 
Insolvency Act The petitioning creditors alleged that the appellant was indebted 
to the extent of Rs 2,00,000 and this was not dented by the appellant In the 
trial of one of the execution petitions filed against him by a decree-holder the 
appellant admitted that he had “no means to pay the decree debt” because ‘all 
his properties" were **under attachment and were being brought to sale". He also 
stated that he was not “in a position to discharge the debts". It is, therefore 
clear that the appellant who was 1n more than embarrassed pecuniary circumstances 
was unable to pay his debts It was also clear from the evidence, which the 
District Court and the Subordinate Judge have concurrently accepted, that he 
had made some transfers to screen his properties from his creditors. and had 
suffered a decree for maintenance in a suit by his wife In view of these facts, 
which the appellant cannot now deny, he ıs driven to support his case by argu- 


ment onlaw. The argument, as we have seen, 1s two-fold. We are not inclined 
to accept either leg of the argument. 


An act of 1nsolvency once committed explained or purged by subsequent 
events The insolvent cannot claim to wipe it off by paying some of his 
creditors This is because the same msolvency ıs available to all his creditors. 
By satisfying one of the creditors the act of insolvency is not erased unless 
all creditors are satisfied because tillall creditors are paid the debtor must 
prove his ability to meet his liabilities. In this case the petitioning creditors had 
their own decrees, It was in the decree of another creditor that the payment was 
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made but only after the act of insolvency was committed. Besides the petitioning 
creditors there were several other creditors to whom the appellant owed large 
sum of money and his total debts aggregated to Rs. 2 lakhs It 1s plain that 
any of the remaining creditors including the petitioning creditors, could rely 
upon the act of insolvency even though one or more creditors might have been 
paid in full The act of insolvency which the appellant had committed thus 
remained and was not purged by payment of decretal amount after the sale in 
execution of the money decree 


The next question 1s whether the Subordinate Judge should have exercised 
his discretion under section 25 to dismiss the petition of the creditors treating the 
deposit of the money as sufficient cause. Section 25 of the Provincial Insolvency 
Act 1s 1n wide terms but 1t 1s impossible to give effect to those wide terms so as 
to confer a jurisdiction to ignore an act of insolvency at least im cases where 
the debtor continues to be heavily indebted and there is no proof that he is able 
to pay his debts The section reads as follows.— 


*25 Dismissal of petition —(1) In the case of a petition presented by a creditor, where the 
Court 1s not satisfied with the proof of his right to present the petition 01 of the service on the debtor 
of notice of the order admitting the petition, or of the alleged act of insolvency, or 1s satisfied by the 
debtor that he 1s able to pay his debts, or that for any other sufficient cause no order ought to be 
made, the Court shall dismiss the petition 


(2) * a ‘ s 


* + * * » 


The section expressly mentions three circumstances in. which the petition made 
by a creditor must be dismissed, namely, (1) the absence of the right of the 
creditor to make the application; (11) failure to serve the debtor with the notice 
of the admission of the petition, and (m) the ability of the debtor to pay his 
debts In addition the Court has been given a discretion to dismiss the petition 
if it 1s satisfied that there 1s other sufficient cause for not making the order 
against the debtor. Thelast clause of the sectton need not necessanly be read 
ejusdem generis with the previous ones but even sœ there can be no sufficient 
cause if, after an act of insolvency 1s established the debtor 1s unable to pay his 
debts. The discretion to dismiss the petition can only be exercised under very 
different circumstances. What those cases would be, it is neither easy nor 
necessary to specify, but examples of sufficient cause are to be found when 
the petition 1s malicious and has been made for some collateral or inequitable 
purpose such as putting pressure upon the debtor or for extorting money 
from him or where the petitioning creditor having refused tender of money, 
fraudulently and maliciously files the application. An order is sometimes not 
made when by the receiving order the only asset of the debtor would be destroyed 
such as a life interest which would cease on his bankruptcy. Cases havé also 
occurred where a receiving order was not made because there were no assets 
and 1t would have been a waste of time and money to make a receiving order 
against the debtor. These examples merely illustrate the grounds on which 
orders are generally made in the exercise of the discretion conferred by the last 
clause of section 25 This case 1s clearly one which cannot be treated under 
that clause. There are huge debts and no means to pay even though there are 
properties which, if realised, may satisfy at least in part the creditors of the 
appellant The appellant was clearly guilty of an act of insolvency and an act 
of insolveney cannot be purged by anything he may have done subsequently. 
There is no proof of malicious or equitable dealing on the part of the petitioning 
creditors. They have proved the necessary facts and have established both the 
act of insolvency and the inability of the appellant to pay his debts The 
appellant has not been able to prove that he ıs able to pay In fact, he has 
admitted that he 1s unable to pay his debts. 


The High Courts have taken a similar and uniform view of such cases 
These rulings are quite numerous but the following may be seen. Pratapmall 
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Rameshwar v. Chunnial Jahuti+, Lal Chand Chaughurt v. Bogha Ram and 
others? and Venkatakrishnayya v. Malakondayya ? We do not consider it 
necessary to examine the facts in those cases because they apply correctly the 
principles, which we have set out above to the facts in the cases then present. It 
18, therefore, quite clear that the adjudication of the appellant and the receiving 
order against him were properly made. In the result the appeal fails and 1s dis- 
missed There will be no order as to costs. 


K G.S. Appeal dismissed. 


THE SUPREME COURT OF INDIA. 
- + (Civil Appellate Jurisdiction. ) 
PRESENT:—P. B. GAJENDRAGADKAR, Chief Justice, K. N. WANCHOO, V. 
RAMASWAMI AND P. SATYANARAYANA RAJU, JJ. 


The Management of the Syndicate Bank, Ltd. .. Appellant* 
y. 
The Workmen .. Respondents. 


Industrial Dispute—Employer, a bank—Order of transfer of an employee—Act in the sole 
discretion of the Bank—No interference by Industrial Tribunal unless act done mala fide—Finding 
of mala fide—To be based on sufficient and proper evidence 

The Banks are entitled to decide on a consideration of the necessities of banking business 
whether the transfer of an employee should be made to a particular branch. The management 
of the Bank is in the best position to judge how to distribute its. employees between the 
different branches. The Industrial Tribunals should be very careful before they interfere with 
the orders made by the Banks 1n the discharge of their managerial functions. 

But if an order of transfer 1s mala fide or for some ulterior purpose, like punishing an 
employee for his trade unton activities, the Industrial Tribunals should interfere and set aside 
such an order of transfer, because the mala fide exercise of power is not considered to be the 
legal exercise of the power given by law. 

But the finding of mala fide should be reached only if there 1s sufficient and proper evidence 
in support of such a finding Such a finding should not be reached capriciously or on flimsy 
grounds, 

The finding of mala fide reached by the Tribunal cannot be sustained on the evidence in the 
present case. 


Appeal by Special Leave from the Award dated the 18th January, 1964 of 
the Industrial Tribunal, Andhra Pradesh, in Industrial Dispute No. 33 of 1963. 


M C. Setalvad, Senior Advocate (R. V. Pillai, Advocate with him), for 
Appellant. 


M. K. Ramamurthi, R K Garg, S.C Agarwal and D. P. Singh, Advocates of 
Mjs. M. K Ramamurth: & Co , for Respondents, 


The Judgment of the Court was delivered by 

Ramaswami, J.—This appeal ıs brought, by Special Leave, from the award 
of the Industrial Tribunal, Andhra Pradesh dated 18th January, 1964 in 
Industrial Dispute No 33 of 1963 and published in Gazette of India No. 6, 
dated 8th February, 1964 

K. Veeranna was employed as a Clerk by the Syndicate Bank Ltd. (here- 


1inafter called the ‘Bank’) ın the Vyayawada branch An order was made on 
2nd May, 1963 for the transfer of Veeranna from Vyayawada to a new branch 
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of the Bank which was to open at Banganpall. Veeranna refused to join 
duty at Banganpall: and applied for leave on medical grounds Veeranna con- 
tinued to remain on such leave till 12th December, 1963 when the Bank had 
to post one Chandrasekhar from the Nandyal branch to the Banganpall 
branch in place of Veeranna In June, 1963 Veeranna was elected as Joint 
Treasurer of the Andhra Pradesh unit of the respondent's Union. Veeranna 
claimed that he was entitled to exemption from transfer under the Sastry Award 
and the dispute was referred for adjudication by the Government of India 
under section 10 (1) (d) of the Industrial Disputes Act to the Industrial Tribunal, 
Hyderabad. The issue was: 

“Whether the transfer of K. Veeranna a workman of Canara Industial and Syndicate 
Bank e , from Vijayawada to Banganpalli is justified and if not, to what relief 1s the workman 
entitled?” - 

After hearing the evidence adduced by the parties the Industrial Tribunal 
decided the issue in favour of the respondent's Union and held that the 
transfer of Veeranna was prompted by mala fide considerations and, there- 
fore, he was entitled to be retained at Vijayawada 


On behalf of the appellant, Mr. Setalvad put forward the argument that 
the finding of the Tribunal ıs perverse and is not supported by any evidence 
and that the award of the Tribunal may, therefore, be set aside as being defective 
inlaw In our opinion, the argument of Mr. Setalvad ıs well-founded and 
must be accepted as correct. The Tribunal has stated, in the first place, that 
the order of transfer was mala fide because the Bank had framed charges 
against Veeranna regarding a scheme of pigmy collections and the transfer 
was an attempt to victimise Veeranna for the part he had taken 1n the dispute 
between the Bank and the employees m this connection It appears that the 
Bank had framed charges against Veeranna im September, 1962 and the dispute 
about the pigmy collections arose because the Reserve Bank of India, acting 
under the provisions of the Banking Companies Act, objected to the payment 
of allowance to the employees of the Bauk by virtue of the Deposit Scheme 
and therefore the Bank had to suspend the collection of deposits by members 
of its staff. It appears that Veeranna refused to surrendcr the Collection Cards 
etc though he was asked to do so twice by the Bank by notice in writing. 
After the framing of the charges on 20th November, 1962 for indiscipline 
an enquiry was held by the Bank and the charges were found proved against 
Veeranna But the significant factis that Veeranna was subsequently pardoned 
by the Bank and no action was taken against him. Veeranna himself admitted 
in his deposition as follows: 

“ There was a domestic enquiry and after the enquiry the recommendation was that I shall be 
dismissed but the Managing Director pardoned me” 

It 15, therefore, clear that the dispute concerning pigmy deposits was settled 
between the Bank and the workmen on 26th January, 1963 on which date 
the parties to the settlement “agreed to refer the dispute to the Industrial 
Tribunal. It 1s far-fetched to say that there ıs any connection between that 
dispute and the order of transfer made on 2nd May, 1963. The second 
reason given by the Tribunal 1s that Veeranna was Joint Treasurer of the Provin- 
cial unit of the All India Union and the transfer was made by the Bank as the 
Bank wanted to victimise Veeranna and to deprive the Union of his services as 
an office-bearer of the Union. But it is the admitted position that Veeranna 
was elected to the office of Joint Treasurership in June, 1963 1 e., about a month 
after his transfer order was 1ssued and the Bank could not have known at the 
time of making the order of transfer that Veeranna would be elected as the 
Joint Treasurer of the Union It ıs, therefore, not possible to attribute bad 
faith to the Bank ın making the order of transfer of Veeranna. The third reason 
given by the Tribunal 1s that there was an alternative person viz, Balaramiah 
Chetty who could have been transferred to Banganpalli in place of Veeranna 
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but the alternative arrangement was not deliberately made and Veeranna was 
forced to goto Banganpall. It appears from the evidence that Balaramiah 
Chetty made an application on 24th April, 1962, for transfer to Raichuti or 
Banganpalli but at that time he was working at Madras which ıs regarded as 
Area I for the purpose of remuneration under the Desai Award Therefore, in 
the event of transfer of Balaramiah Chetty the Bank would have had to continue 
paying him the Area J remuneration and would also have had to pay his substi- 
tute in Madras at the same rate The post at Banganpalli was ina lower remune- 
ration area and the transfer of someone from a similar remuneration area, such 
as Vijayawada, would have involved the Bank ın no extra cost The Bank 
had, therefore, offered to transfer Balaramiah Chetty on condition that he should 
be prepared to receive the remuneration of the area where he desired to be 
posted As this condition was not acceptable to Balaramiah Chetty the transfer 
order was issued to Veeranna on 2nd May, 1963. j 


Lastly, the Tribunal has stated that Veeranna was under an apprehension 
that on account of the transfer he would be deprived of a special allowance of 
Rs 20 which was payable to him under the Desai Award There 1s no substance 
in this point, because the Bank has said that Veeranna was posted as a Clerk 
at Banganpallt in the same scale of pay and was entitled to the sdme allowance 
as he was drawing at Vijayawada Itis also stated by the Bank's witness before 
the Tribunal that Veeranna would be paid Rs. 20 allowance even at Banganpalli. 
Having analysed the evidence in this case, we are of opinion that the finding of 
the Tribunal that the transfer of Veeranna is mala fide 1s not supported by 
any evidence and it 1s, therefore, perverse and defective in law. There is no 
doubt that the Banks are entitled to decide on a consideration of the necessities 
of banking business whether the transfer of an employee should be made to a 
particular branch. "There is also no doubt that the management of the Bank is 
in the best position to judge how to distribute 1ts employees between the differ- 
ent branches We are, therefore, of opinion that Industria] Tribunals should be very 
careful before they interfere with the orders made by the Banks in discharge 
of their managerial functions. It 1s true that if an order of transfer is made mala 
fide or for some ulterior purpose, like punishing an employee for his trade union 
activities, the Industrial Tribunals should 1nterfere and set aside such an order 
of transfer, because the mala fide exercise of power 1s not considered to be the 
legal exercise of the power given by law. But the finding of mala fide should 
be reached by Industrial Tribunals only if there 1s sufficient and proper evidence 
in support of the finding Such a finding should not be reached capriciously 
or on flimsy grounds as the Industrial Tribunal has done in the present case. 
This view ıs borne out by the decision of this Court in Bareilly Electricity Supply 
Co, Ltd v. Sirajuddin and others.! 


. 


For these reasons we allow this appeal and set aside the order of the Industrial 
Tribunal dated 18th January, 1964 and hold that transfer of Veeranna from 
Vijayawada to Banganpalli was justified and the 1ssue referred to the Industrial 
Tribunal should be answered in favour of the Bank. There will be no order 
as to costs 


V.S. Appeal allowed. 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction ) 
PRESENT:—À. K. SARKAR, K. N. WANCHOO AND J. R, MUDHOLKAR, JJ. 
Addanki Narayanappa and another .. 4Appellants* 
" y. 
Bhaskara Krishnappa (dead) and thereafter his heirs and others .. Respondents. 


Registiation Act (XV of 1908), section 17 (1)— Applicability— Karar executed by a 
partner— His share in the * machine ete and business’ given up and ‘ made over’ to the other 


Partner—Recital, certain immovable property ‘had been given’ to executant—Partnership Act (IX of 
1932), section 48. 


The document in question, a karar executed by A (a partner) recorded the fact that the 
partnership had come to an end, that A had given up his share in the ‘machine etc, and the 
business’ and the same had been ‘made over” to the other partner B alone completely by way 
of adjustment and also recited that A had been given certain immovable property (trading asset) 
of the business by B. It was not registered On the question of the validity of the document, 


Held, from a perusal of the provisions of section 48 of the Partnership Act (IX of 1932) it is 
clear that whatever be the character of the property brought in by the partners or acquired in 
the course of the business it becomes the property (trading assets) of the firm , a partner is 
entitled only to his share of the profits, 1f any, accruing and upon dissolution to a share 1n the 
moneys realised which represents the value of the property. A partner, on retirement is entitled 
only to get his share of the partnership assets, as on the date of retirement, realised and conver- 
ted into money aftera deduction of the liabilities and prior charges He has no rights in 
immovable properties as such 


The karar ın the instant case cannot be said to convey any immovable property by a partner 
to another expressly or by necessary implication The recital that some immovable property had 
been given to the retiring partner had already taken place, It does not require registration for 
its validity. 

Gopal Chetty v Vuaraghavachaniar,L R. 1922 A.C. 1: 433 M LJ. 305: IL R. 45 Mad. 378 
(PC), rehed on 

Samuvier v Ramasubbier, (1931) 60 MLJ 527 ILR 55 Mad. 72 and Joharmul v. 
Tejram Jagrup, (1893) 1.L.R 17 Bom 235, not approved 


Appeal by Special Leave from the Judgment and Decree dated the 8th Decem- 
ber 1958 of the Andhra Pradesh High Court ın Second Appeal No 845 of 1953.1 


Alladi Kuppuswami and R. Gopalakrishnan, Advocates, for Appellants. 


N.C. Chatterjee and S. G. Patwardhan, Senior Advocates, S Balakrishnan, 
Advocate and R Thiagarajan, Advocate for N.S Mam, Advocate, with them, 
for Respondents Nos, 4, 7 and 8. 


The Judgment of the Court was delivered by 


Mudholkar, J.—In this appeal by Special Leave from a judgment of the 
High Court of Andhra Pradesh the question which arises for consideration 1s whe- 
ther the interest of a partner 1n partnership assets comprising of movable as well 
as immovable property should be treated as movable or immovable property for 
the purposes of section 17 (1) of the Registration Act, 1908. The question arises in 
this way Members of two joint Hindu families, to whom we would refer for 
convenience as the Addanki family and the Bhaskara family, entered into 
partnership for the purpose of carrying on business of hulling rice, decorticating 
groundnuts etc. Each family had half share ın that business. The capital of the 
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partnership consisted, among other things, of some lands belonging to the families 
During the course of the business of the partnership some more lands were acquired 
by the partnership. The plaintiffs who are two members of the Addanki family 
instituted a suit in the Court of Subordinate Judge, Chittoor on 4th March, 1949, 
for the following reliefs: 

“ (a) for a declaration that the suit properties belong to the plaintiffs and defendants 10 
to 14 and defendants 1 to 9 equally, for a division of the same into four equal shares, one share 


to be delivered to the plamtiffs or for a division of the same intotwo equal shares to be 
delivered to the plaintiffs and the defendants 10 to 14 jointly; 


(b) orin the alternative dissolving the partnership between the plaintiffs and defendants 
oe 140n the one hand and defendants 1 to 9 on the other hand directing accounts to be 
taken ; 


(c) directing the defendants 1 to 9 to render accounts of the income of the suit 
properties, 


(d) directing the defendants 1 to 9 to pay the costs of the suit to the plaintiffs ; 
(e) and pass such further relief as may be deemed fit in the circumstances of the case ” 


It may be mentioned that in their suit the plaintiffs made all the members of the 
Bhaskara family as defendants and also jomed those members of the Addanki 
family who had not joined as plaintiffs We areconcerned here only with the 
defence of the members of the Bhaskara family. According to them the partnership 
was dissolved 1n the year 1936 and accounts were settled between the two families. 
In support of this plea they have relied upon a Karar executed in favour of 
Bhaskara Gurappa Setty, who was presumably the karta of Bhaskara family by 
five members of the Addanki family, who presumably represented all the members 
ofthe Addanki family. Therefore, according to the Bhaskara defendants, the 
plaintiffs had no cause of action Alternatively they contended that the suit was 
barred by time In the view which we take it would not be necessary to consider 
the second defence raised by the Addanki family. 


The relevant portion of the karar reads thus: 


** As disputes have arisen in our family regarding partition, it 1s not possible to carry on the 
business or to make investment in future Moreover you yourself have undertaken to discharge 
some of the debts payable by us in the coastal parts in connection with our private business. 
Therefore, from this day onwards we bave closed the joint business. So, from this day onwards, 
we have given up (our) share in the machine etc, and in the business, and we have made over 
the same to youalone completely by way of adjustment ‘You yourself shall carry on the 
business without ourselves having anything to do with the profit and loss Herefor, you have 
given up to us the property forming our Venkatasubbayya's share which you have purchased and 
delivered possession of the same to us even previously In case you want to execute and deliver 
a proper document in respect of the share which we have given up to you, we sball at your own 
expense, execute and deliver a document registered ” 


This document on its face shows that the partnership business had come to an 
end and that the Addanki family had given up their share in the “machine etc, 
1n the business” and had made ıt over to the Bhaskara family It also recites the 
fact that the Addanki family had already received certain property which was 
purchased by the partnership presumably as that family’s share in the partnership 
assets, The argument advanced by Mr Alladi Kuppuswami 1s that since the 
partnership assets included immovable property and the document records relin- 
quishment by the members of the Addanki family of their interest in those assets, 
this document was compulsorily registrable under section 17 (1) (c) of the Registra- 
tion Act and that as it was not registered 1t 15 inadmissible in evidence to prove 
the dissolution of the partnership as well as the settlement of accounts 


Direct cases upon this point of the Courts in India are few but before we examine 
them it would be desirable to advert to the provisions of the Partuership Act itself 
bearing on the interest of partners 1n partnership property Section 14 provides that 
subject to contract between the partners the property of the firm includes all property 
originally brought into the stock of the firm or acquired by the firm for the purposes 
and in the course of the business of the firm Section 15 provides that such property 


62 THE MADRAS LAW JOURNAL REPORTS—(SUPREME COURT). [1966 


shall ordinarily be held and used by the partners exclusively for the purposes of 
the business of the firm. Though that 1s so a firm has no legal existence under 
the Act and the partnership property will, therefore, be deemed to be held by 
the partners for the business of the partnership. Section 29 deals with the rights 
of a transferee of a partner's interest and sub-section (1) provides that such a 
transferee will not have the same rights as the transferor partner but he would 
be entitled to receive the share of profits of his transferor and that he will be 
bound to accept the account of profits agreed to by the partners. Sub-section (2) 
provides that upon dissolution of the firm or upon a transferor-partner ceasing 
to be a partner the transferee would be entitled as against the remaining partners 
to receive the share of the assets of the firm to which his transferor was entitled 
and will also be entitled to an account as from the date of dissolution Section 30 
deals with the case of a minor admitted to the benefits of partnership Such 
minor 18 given a right to his share of the property of the firm and also a mght 
to a share in the profits of the firm as may be agreed upon. But his share will be 
liable for the acts of the firm though he would not be personally liable for them. 
Sub-section (4) however, debars a minor from suing the partners for accounts or 
for his share of the property or profits of the firm save when severing his connec- 
tion with the firm It also provides that when he 1s severing his connection with 
the firm the Court shall make a valuation of his share in the property of the firm. 
Sections 31 to 38 deal with incoming and outgoing partners. Some of the con- 
sequences of retirement of a partner are dealt with ın sub-sections (2) and (3) of 
section 32 while some others are dealt with in sections 36 and 37 Under 
section 37 the outgoing partner or the estate of a deceased partner, in the absence 
of a contract to the contrary, would be entitled to at the option of himself or 
his representatives to such share of profits made since he ceased to be a partner 
as may be attributable to the property of the firm or to interest at the rate of six 
per cent per annum on the amount of his share in the property of the firm. The 
subject of dissolution of a firm and the consequences are dealt with in Chapter 
VI, sections 39 to 55. Of these the one which is relevant for this discussion is 
section 48 which runs thus: 


“In settling the accounts of a firm after dissolution the following rules shall, subject to 
agreement by the partners, be observed’ 

(a) Losses, including deficiencies of capital, shall be paid first out of profits, next out of 
capital and, lastly, if necessary, by the partners individually m the proportions 1n which they 
were entitled to share profits. 

(b) The assets of the firm, including any sums contributed by the partners to make up 
deficiencies of capital, shall be applied 1n the following manner and order — 

(1) 1n paying the debts of the firm to third parties ; 

(u) 1n paying to each partner rateably what is due to him from the firm for 
advances as distinguished from capital ; 

(ui) 1n paying to each partner rateably what ıs due to him on account of capital; and 


(rv) the residue, 1f any, shall be divided among the partners in the proportions 1n ^ Which 
they were entitled to share profits.” 


From a perusal of these provisions 1t would be abundantly clear that whatever 
may be the character of the property which 1s brought in by the partners when 
the partnershtp 1s formed or which may be acquired ın the course of the business 
of the partnership ıt becomes the property of the firm and what a partner 1s 
entitled to is his share of profits, if any, accruing to the partnership from the 
realisation of this property, and upon dissolution of the partnership to a share in 
the money representing the value of the property. No doubt, since a firm has-no 
legal existence, the partnership property will vest 1n all the partners and 1n that 
sense every partner has an interest in the property of the partnership. During the 
subsistence of the partnership, however, no partner can deal with any portion of 
the property as his own Nor can he assign his interest ın a specific item. of the 
partnership property to anyone, His right is to obtain such profits, if any, as fall 
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to his share from time to time and upon the dissolution of the firm to a share 
1n the assets of the firm which remain after satisfying the liabilities set out in 
clause (a) and sub-clauses (7), (u) and (m) of clause (b) of section 48. It has been 
stated in Lindley on Partnership 12th ed at p. 375: 


** What 1s meant by the share of a partner 1s his proportion of the partnership assets after 
they have been all realised and converted into money, and all the partnership debts and 
habilitres have been paid and discharged. This it 15, and this only which on the death ofa 
partner passes to his representatives, or to alegatee of his share ... . .and which on. his bank- 
ruptcy passes to his trustee ” 


This statement of law is based upon a number of decisions of the English 
Courts 7 One of these 1s Rodriguez v. Speyer Bros.,! where at p. 68 ıt has been 
observed: 


** When a debt due to a firm 1s got 1n no partner has any definite share or interest in that 
debt , his right 1s merely to have the money so received applied, together with the other assets, 
10 discharging the liabilities. of the firm, and to receive bis shareof any surplus there may be 
when the liquidation has been completed ” 


No doubt this decision was subsequent to the enactment of the English Partnership 
Act of 1890 Even in several earlier cases, as for instance, Darby v. Darby,? 
the same view has been expressed. That was a case where two persons purchased 
lands on a joint speculation with their joint monies for the purpose of converting 
them into building plots and reselling them at a profit or loss It was held by 
Kindserley V. C that there was a conversion of the property purchased out and 
out and upon the death of one of the partners his share in the part of the unrealised 
estate passed to his personal representatives. After examining the earlier cases the 
learned Vice-Chancellor observed at p. 995: 


“The result then of the authorities may be thus stated —Lord Thurlow was of opinion that a 
special contract was necessary to convert the land into personality and Sir W Grant followed 
that decision Lord-Eldon on more than one occasion strongly expressed his opinion that Lord 
Thurlow’s decision was wrong Sir J Leach clearly decided in three cases that there was 
conversion out and out , and Str L Shadwell, in the last case before him, clearly decided imn the 
same way That 1s the state of the authoriues. 


Now it appears to me that, irrespective of authority. and looking at the matter with 
reference to principles well established 1n this Court, 1f partners purchase land merely for the 
purpose of their trade, and pay for ıt out of the partnership property, that transaction makes 
the property personality, and effects a conversion out and out ” 


He then observed. 


“ This principle 1s clearly laid down by Lord Eldon in Crawshay v Collins? and by Sir 
W. Grant 1n Featherstonhaugh v Fenwick? and the right of each partner to insist on a sale of all 
the partnership property, which arises from what 1s implied in the contract of partnership, 18 just 
as stringent as a special contract would be If, then, this rule applies to ordinary stock-in-trade, 
why should ıt not apply to all kinds of partnership property? Suppose that partners, for the 
purpose of earrying on their business, purchase, out of the funds of the partnership, lease hold 
estate, or take a lease of land, paying the rent out of the partnership funds, can it be doubted 
that the same rule which applies to ordinary chattels would apply to such leasehold property? 1 
do not think 1t was ever questioned that, on a dissolution, the right of each partner to have the 
partnership effects sold applies to leasehold property belonging to the partnership as much as to 
any other stock-in-trade Noone partner can insist on retaining his share unsold. Nor would 
it make any difference in whom the legal estate was vested, whether in one of the partners or in 
all, this Court would regulate the matter according to the equities And Sir W. Grant so 
decided in Featherstonhaugh v Fenwick 9" 


We have quoted extensively from this decision because of the argument that 
the decision ın Rodriguez's case,1 would have been otherwise but for section 22 
of the English Act. Adverting to this Lindley has said 


“ From the principle that a share of a partner 1s nothing more than his proportion of the 
partnership assets after they have been turned into money and applied in liquidation. of the 
partnership, whether its property consists of land or not, must, as between the real and personal 
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representatives of a deceased partner, be deemed to be personal and not real estate, unless indeed 
such conversion 1s inconsistent with the agreement between the parties Although the decisions 
upon this point were conflicting, the authorities which were ın favour of the foregoing conclusion 
certainly preponderated over the others, and all doubt upon the point has been removed by the 
Partnership Act, 1890, which contains the following section: 


‘22 “Where land or any heritable interest therein has become partnership property, 1t shall, 
unless the contrary intention appears, be treated as between the partners (including the 
representative of a deceased partner), and also as between the heirs of a deceased partner and his 
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executors or administrators, as personal or movable and not real or heritable estate’. 


Even in a still earlier case [Foster v. Hale*| a person attempted to obtam an 
account of the profits of a colliery on the ground that it was partnership property 
andit was objected that there was no signed writing, such as the Statute of Frauds 
required. Dealing with it the Lord Chancellor observed: 


>“ That was not the question it was whether there was a partnership The subject being an 
agreement for land, the question then is whether there was a resulting trust for that partnership 
by operation of law. The question of partnership must be tried as a fact, and as if there was an 
issue upon it. If by facts and circumstances it is established as a fact that these persons were 
partners 1n the colliery, 1n which land was necessary to carry on the trade, the lease goes as an 
incident. The partnership being established by evidence upon which a partnership may be 
found, the premises necessary for the purposes of that partnership are by operation of law held 
for the purposes of that partnership." 


It is pointed out by Lindley that this principle is carried to 1ts extreme limit by 
Vice-Chancellor Wigram in Dale v. Hamilton®, Even so, ıt 1s pointed out that it 
must be treated as a binding authority in the absence of any decision of the Court 
of Appeal to the contrary. 


It seems to us that looking to the scheme of the Indian Act no other view can 
reasonably be taken. The whole concept of partnership 1s to embark upon a. joint 
venture and for that purpose to bring in as capital money or even property includ- 
ing immovable property. Once that ıs done whatever is brought in would cease 
to be the exclusive property of the person who brought itin. It would be the 
trading asset of the partnership ın which all the partners would have interest in 
proportion to their sharé in the joint venture of the business of partnership. The 
person who brought it ın would, therefore, not be able to claim or exercise any 
exclusive right over any property which he has brought in, much less over any 
other partnership property. He would not be able to exercise his right even to 
the extent of his sha1e 1n the business of the partnership As already stated his 
right during the subsistence of the partnership is to get his share of profits from 
time to time as may be agreed upon among the partners and after the dissolution 
of the partnership or with his retirement from partnership of the value of his 
share 1n the net partnership assets as on the date of dissolution or retirement 
after a deduction of liabilities and prior charges. It istrue that even during the 
subsistence of the partnership a partner may assign his share to another. In that 
case what the assignee would get would be only that which 1s permitted by 
section 29 (1), that 1s to say, the right to receive the share of profits ofthe assignor 
and accept the account of profits agreed to by the partners. There are not many 
decisions of the High Courts on the point. In the few that there are the preponder- 
ating view is 1n support of the position which we have stated In Joharmal v. 
Tejram Jagrup? which was decided by Jardine and Telang, JJ., the latter took 
the view that though a partner's share does not include any specific part of any 
specific item of partnership property, still where the partnership ıs entitled to 
immovable property, such share does include an interest 1n 1mmovable property 
and, therefore, every instrument opetating to create or transfer a right to such 
share requires to be registered under the Registration Act In coming to this con- 
clusion he mainly purported to rely upon an observation contained ın the fifth 
edition of Lindley on Partnership at p. 347. This observation 1s not to be found 
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m the present edition of Lindley’s Partnership nor in the 9th or 10th editions 
which were brought to our notice. The 5th edition, however, 1s not available. 
The learned Judge after quoting an earlier statement which 1s that the ‘doctrine 
merely amounts to this that on the death of a partner his share 1n the partnership 
property 1s to be treated as money, not as land" says : 


“This obviously would not affect matters exther during the lifetime of a partner— 
Lindley, L J., says in so many words that it has no practical operation till his death (p. 348)—or 
as against parties strangers to the partnership, e.g , the firm's debtors ” 


While ıt is true that the position so far as third persons are concerned would be 
different ıt may be pointed out thatjn Forbes v. Steven! James, V C, has, as 
quoted by the learned Judge, said : 


“It has long been the settled law of this Court that real estate bought or acquired bya 
partnership for partnership purposes (in the absence of some controlling agreement or direction 
to the contrary) 1s, as between the partners and as between the real and personal property, 
and devolves and 1s distributable and applicable as personal estate and as legal assets ” 


Telang, J., seems to have overlooked, and we say so with great respect, the words 
‘tas between the partners" which precede the words “and as between the real and 
personal representative of the partner deceased" and to have confined his attention 
solely to the latter We have not found in any of the editions of Lindley’s Partner- 
ship an adverse criticism of the view of the Vice-Chancellor But, on the contrary 
as already stated, the view expressed ıs in full accord with these observations. 
Jardine, J., has discussed the English authorities at length and after referring to 
the documents upon which reliance was placed on behalf of the defendant stated 
his opinion thus : 


* To lay down that the three letters in question, which deal generally with the assets, mov- 
able and immovable, without specifying any particular mortgage or other interest in real 
property require registration, would, I incline to think, 1n the present state of the authorities, go 
too far It may be argued that such letters are not ‘instruments of gift of immovable property’ 
but rather disposals of a share in a partnership of which the bustness 1s money lending, and the 
mortgage securities merely incidental thereto." 


The view of Telang, J , was not accepted by the Madras High Court im Chitturj 
Venkataratnam v Subba Rao.? The learned Judges there discussed all 
the English decisions as also the decision in Sudarsanam Mastri v. Narasimhulu 
Maistri3 and Gopala Chetty v. Vyayaiaghavachariar* and the opinion of 
Jardine, J , ın Joharmal’s case» and held that an unregistered deed of release by a 
partner of his share in the partnerhip business is admissible in evidence, even 
where the partnership owns immovable property. The learned Judges pointed 
out that though a partner may be a co-owner ın the partnership property he has 
no right to ask for a share in the property but only that the partnership business 
should be wound up including therein the sale of immovable property and to ask 
for his share in the resulting assets. This decision was not accepted as laying 
down the correct law by a Division Bench of the same High Court in Samuvier y 
Ramasubbier ® The learned Judges there relied upon the decision in Ashworth v. 
Munn’ ın addition to the epinion of Telang, J , and also referred to the decision 
in Gray v Smith? m coming toa conclusion contrary to the one 1n the earlier 
case It may be pointed out that the learned Judges have made no reference to 
the decision of the Privy Council in Gopala Chetty's caset though that was one 
of the decisions relied upon by Philips, J., in the earlier case. In so far as 
Ashworth's case’ 1$ concerned that was a case which turned on the provisions of 
the Mortmain Acts and ıs not quite pertinent forthe decision on the point which 
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was before them and which is now before us. In Gray v. Smith! Kekewich, J., 
held that an agreement by one of the partners to retire and to assign his share 1n 
the partnership assets including immovable property, 1s an agreement to assign 
an interest ın land and falls within the Statute of Frauds. The view of 
Kekewich, J , seems to have received the approval of Cotton L J , one of the Judges 
of the Court of Appeal, though no argument was raised before 1t challenging its 
correctness It may, however, be observed that even according to Kekewich, J , 
the authorities (Foster v. Hale? and Dale v. Hamilton?) establish that one may 
have an agreement of partnership by parol, notwithstanding that the partnership 
18 to deal with land. He, however, went on to observe: 


* But it does not seem to me to follow that an agreement for the dissolution of sucha 
partnership need not be expressed in writing, or rather that there need not be a memorandum of 
the agreement for dissolution when one of the terms of the agreement, either. expressly or by 
necessary implication, 1s that the party sought to be charged must part with and assign to others 
an interest in land. That seems to me to give rise to entirely different consideration In the 
one case you prove the partnership by parol, you prove the object, the terms of the partnership, 
andso on. But in the other case it is one of the essential terms of the agreement that the party 
to be charged shall convey an interest in land, and that seems therefore to bring it necessarily 
within the 4th section of the Statute of Frauds.” 


In the case before us, as also 1n Samuvier's case* the document cannot be said to 
convey any immovable property by a partner to another expressly or by necessary 
1mmplication If we may recall, the document executed by the Addank: partners in 
favour of the Bhaskara partners records the fact that the partnership business has 
come to an end and that the latter have given up their share in “the machine etc , 
and in the business” and that they have “made over same to you alone completely 
by way of adjustment". There 1s no express reference to any 1mmovable property 
herem No doubt, the document does recite the fact that the Bhaskara family 
has given to the Addanki family certam property. This, however, is merely a 
recital of a fact which had taken place earlier. To cases of this type the observa- 
tions of Kekewich, J., which we have quoted do not apply. The view taken in 
Samuyier's case* seemed to commend itself to Varadachariar, J.,in Thirumalappa 
v. Ramappa* but he was reversed in Ramappa v. Thirumalappa ° 


We may also refer to the decision of a Full Bench ın Ajudhia Pershad Ram 
Pershad v Sham Sunder and others," m which Cornelius, J , has discussed most of 
the decisions we have earlier referred to, 1n addition to several others and reached. 
the conclusion that while a partnership 1s in existence, no partner can point to 
any part of the assets of the partnership as belonging to him alone After exa- 
mining the relevant provisions of the Act, the learned Judge observed : 


« These sections require that the debts and lhabilities should first be met out of the firm 
property and thereafter the assets should be applied in rateable payment to each partner of 
what ts due to him firstly on account of advances as distinguished from capital and, secondly on 
account of capital, the residue, if any, being divided rateably among all the partners It is 
obvious that the Act contemplates complete liquidation of the assets of the partnership as a 
preliminary to the settlement of accounts between partners upon dissolution of the firm and it 
will, therefore, be correct to say that, for the purposes of the Indian Partnership Act, and 
irrespective of any mutual agreement between the partners, the share of each partner 1s, in the 
words of Lindley ‘ his proportion of the partnership assets after they have been all realised and 
conve-ted into money, and all the partnership debts and liabilities have been paid and 


discharged’ " 
This indeed ıs the view which has commended itself to us. 


Mr Kuppuswamy then referred us to two decisions of English Courts in In re: 
Fuller's Contract? and Burdett Coutts v Inland Revenue Commissioners? 
and on the passage at pages 394 and 395 in Lindley’s Partnership under the head 
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“Form of Transfer" ın support of his argument Both the cases relied upon deal 
with contracts with third parties and not with agreements between partners inte: se 
concerning retirement or dissolution The passage from Lindley deals with a case 
where there 1s an actual transfer of immovable property and ıs, therefore, not in 
point 

Mr Chatterjee brought to our notice some English decisions in addition to 
those we have adverted to in support, which agree with the view taken in those 
cases He has also referred to the decisions in Prem Raj Biahmin v .Bhani Ram 
Brahmm' and Firm Ram Sahaymall v Bishwanath Prasad? We do not think it 
necessary to discuss them because they do not add to what we have already said 
m support of our view. 


For these reasons we uphold the decree of the High Court and dismiss the 
appeal with costs 


K.G S. Appeal dismissed, 
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only on the ground that the approval was granted after the import period had expired 


Fort Gontroller v H V Fam, (1959) 2M LJ 308 (1959) M LJ (Crl) 737 ILR (1959) Mad 
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Mass Lily Thomas, Advocate, for Respondent (In C A No 316 of 1965). 


B R. Dolha, E. C Agarwala and P C. Agrawala, Advocates, for Respondents 
(In C As. Nos. 317 to 320 of 1965). 


The Court delivered the following Judgments .— 

Wanchoo, 7 (For the majority) —These eight appeals by Special Leave against 
the judgment of the Madras High Court raise a common question of law and will 
be dealt with together It will be enough if we give the facts of ore case Jont 
Chef Controller v Amin Chand Mutha (C A No 60 of 1965) for the facts m the other 
cases are more or less similar It appears that there was a partnership firm known 
as Nammull Juthmull This firm had a quota for wmport of certain things, 
as ıt was an ‘established importer’ Established importers used to be given quotas 
every year and thereafter licences used to be issued to such importers, on the basis 
of the quota allotted to them The quota was not inheritable or transferable, 
but under certain circumstances to which we shall refer later 1t could be divided 
‘between partners where the quota-holder was a firm The firm in the present 
case had three partners, namely, Amin Chand Mutha, Nammull Nathmull and 
Juthmull Mutha On Ist January, 1957, the firm was dissolved Consequently 
in accordance with the instructions contamed in what is known as the Red Book, 
application was made on 25th March, 1957, by one of the partners (Amin Chand 
Mutha) for the grant of a licence with respect to the period January—June, 1957. 
It was noted in the application that quota certificates had been issued 1n favour of 
the firm Nammull Juthmull of which the apphcant was a partner. That firm 
had been dissolved and application had been made to the Chief Controller of Imports, 
New Delhi for division of the quota of the firm between the three partners of the 
firm who had separated It may be mentioned that application for licence had to 
be made before the 31st of March of the January—June, 1957 period. 


It was stated that the application had already been made to the Chief Controller i 
on behalf of the dissolved firm on 4th March, 1957, for division cf the quota between 
the three partneis and was pending when the apphcation for licence was made by 
Amm Chand Mutha on 25th March, 1957 The application for licence had to be 
made to the Joint Chief Controller of Imports at Madras where the paitners of the 
dissolved firm were carrying on business The Joint Chief Controller informed 
the respondent on 8th April, 1957, that before any licence could be given to him 
he should get the approval of the Chief Controller about the division. of the quota 
rights of the dissolved firm It appears that there was some delay ın the office 
of the Chief Controller for reasons into which 1t 1s unnecessary to go, and the Chief 
Controller informed the partner concerned in September, 1957 that instructions 
had been issued to the licensing authority to the effect that quota certificates 
admissible to the dissolved partnership firm should in future be divided between 
the three partners 1n certam proportions which 1t ıs unnecessary to set out. There- 
after the Jomt Chief Controller was approached to grant a licence But on 9th 
January, 1958, the Joint Chief Controller informed the partner concerned that ıt 
was regretted that hus request for the issue of licence for the period January—June, 
1957 could not be acceded to since the transfer of quota rights m his favour had 
been recognised by the Chief Controller only after the expiry of the licensing period 
to which the application related It appears that there was then an appeal from 
this order of the Joint Chief Controller which failed Then came the writ petition 
to the High Court mn December, 1958 or January, 1959, and the main contention 
on behalf of the respondents was that the Joint Chief Controller could not refuse 
thè issue of licences on the ground that the Chief Controller's approval as to the 
division had been made after the period of January—June, 1957 had come to an 
end The High Court allowed the petition holding, on the basis of an earlier 
decision of that Court ın the Jot Controller v H V Jant, that the approval of the 
Chief Controller to the division of the quota between partners of a dissolved firm 
related back to the date of the dissolution of the firm and the partners would be 
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entitled to umport licences on the basis of such. approval subject to the licensing 
order Thereupon the Jomt Chief Controller went in appeal and the Division 
Bench of the High Court which heard the appeals upheld the order of the learned 
Single Judge The High Court having refused leave to appeal, the appellant 
obtained Special Leave from this Court , and thatis how the matter has come up 
before us 


Before we consider the point raised in the present appeals we shall briefly refer 
to the system of licensing which came into force after the Imports and Exports 
(Control) Act (XVIII of 1947), (hereinafter referred to as the Act) By section 
3 of the Act, the Central Government was given power to provide for prohibiting, 
restricting of otherwise controlling in all cases or ın specified classes of cases, and 
subject to such exceptions, if any, as may be made by or under the order, the unport 
export, carriage coastwise or shipment as ship stores of goods of any specified 
description. This could be done by means of order published in the official gazette. 
The Act also made by section 5 any contravention of any order made and deemed 
to have been made under the Act punishable and by section 6 provided for 
congnizance of offences against the provisions of the Act 


In pursuance of the power granted to the Central Government, the Imports 
(Control) Order was issued on 7th December, 1955 (hereinafter referred to as the 
Order). This Order repealed the earlier orders 15sued under the Act or the Defence 
of India Rules, 1939 It provided for a system of licensing and Rule 3 thereof provided 
that no person shall import any goods of the description specified ın Schedule I, 
except under and 1n accordance with a licence or a customs clearance permit granted 
by the Central Government or by any officer specified. in Schedule II Form of 
application for licences and fees payable therefor are provided in Rule 4 and Rule 5 
provides for conditions to be imposed on a licensee at the time of granting licences 
Rule 6 gave power to the Central Government or the Chief Controller to refuse to 
grant a licence or direct any licensing authority not to grant hcence for certam 
reasons One of the reasons for such refusal was if the application for import 
licence was defective, and did not conform to the prescribed rules Rule 7 provided 
for amendment of licences and Rule 8 gave power to the Central Government or 
the Chief Controller to suspend the issue of licences or debar 2 licencee from using 
a licence for certam reasons Rule 9 provided for cancellation of licences by the 
Central Government or any other officer authorised ın thus behalf The power 
under Rules 7, 8 and 9 was to be exercised after givmg a reasonable opportunity 
of being heard to the hicencees 


These are the statutory provisions under the Act and the Rules for granting 
licences In order however to guide the licensing authorities ın the matter of grant- 
ing import licences, the Central Government issued certam admunistrative 1nstruc- 
tions to be followed by the licensing authorities These instructions provided for 
grant of import licences to three kinds of persons—(1) established importers, (u) actual 
users, and (iu) new comers ; (see the Red Book of Rules and Procedure for Import 
Trade Control for the period January—June, 1957) We are ın the present appeals 
concerned with established importers and may briefly mdicate how established 
importers were dealt with in he Red Book concerned ‘‘ Established umporters ”” 
were defined as persons or firms who had been actually engaged in import trade 
of the articles comprised ın the Schedule during at least one financial year falling 
within the basic period ‘The basic period out of which the established importer 
could select the best year for the purpose of calculating the quota was from lst 
April, 1945 to 31st March, 1952 Procedure was provided ın these instructions 
for applications and for establishment or refixation of quotas: (see Section 1 of 
the Red Book for the period January— June, 1957, Instruction 22). 


After setting out the system of granting quotas to established importers on 
the basis of their past imports, Instruction 71 with which we aie particularly con- 
cerned, laid down that quotas were granted on the pre-supposition that no change 
had taken place ın the constitution of the firm The expression “ firm ” included. 
a partnership, a limited. company and a proprietary business. It was further 
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provided that when a change occurred 1n the constitution or the name of a firm or 
the business changed hands, the reconstituted firm would not be entitled to the 
quota of the original firm until the transfer of the quota rights in their favour had 
been approved by the Chief Controller or other hcensing authority, as the case 
may be Instruction 71 also provided how the transter of quota rights would be 
recognised or approved. In the present case we are concerned with clause (b) 
of Instruction 71, which 1s in these terms .— 

** Where a firm 1s dissolved and the partners agree to divide its business, assets and liabilities, and sts 


goodwill ıs taken over by one of the partners or none of them ıs allowed to useit, the partners shall 
£et their respective share 1n the quota rights according to the provision of the agreement." 


Instruction 72 provided for documentary evidence to be produced by the applicants 
in support of their case for transfer of quotas. 


It will be seen that these administrative instructions. do not create any right 
as such in favour of persons with whom they deal They are for guidance of the 
authorities ın the matter of granting quotas for the purpose of the Order That 
is why when clause (5) of Instruction 71 provides for division of quota rights it lays 
down that the partners shall get their respective share in the quota rights according 
to the provision of the agreement between them Once the Chief Controller is 
satisfied, on the evidence produced before him that the firm had certain quota 
rights and had been dissolved, he has to divide the quota rights between partners 
in accordance with the provisions of the agreement between them As we read 
clause (b), ıt 1s clear that where the conditions contained ın Instruction 71 are fal- 
filled, the Chief Controller must divide the quota rights m accordance with the 
provisions of the agreement between the partners of the firm that has been dissolved. 
Clearly therefore these administrative instructions provide a machinery for division 
of quota rights ın certam cases including the dissolution of a firm consisting of a 
number of partners and all that the Chief Controller has to do is to satisfy himself 
that there has been a dissolution m accordance with the provisions 1n clause (b) and 
thereafter he 1s bound to accord approval to the division of quota rights according 
to the provision of the agreement between the partners He cannot refuse to divide 
the quota rights between the partners of a dissolved firm'where he 1s satisfied on 
the evidence produced before him that the conditions contained in clause (b) have 
been satisfied The function of the Chief Controller under Instruction 71 read 
with Instruction 72 appears more or less of a ministerial nature and he is bound 
to divide the quota rights in accordance with the provisions ofthe agreement between 
the partners of a dissolved firm, once he 1s satisfied on. the evidence produced before 
Ium of such dissolution and the agreement leading to dissolution provides for the 
division of quota rights The division of quota rights according to the instructions 
is merely for the purpose of helping the licensing authority under the Order in the 
matter of grant of licence to the class of established importers with which this division 
as concerned The approval of the Chief Controller ıs provided by these instructions 
in order that the licensing authorities may have a clear guidance as to how they 
should deal with the quota allotted to a firm consisting of a number of partners 
which has been dissolved It 1s ım the background of this position that we have 
to consider whether this approval granted by the Chief Controller relates back 


to the date of the agreement relating to the dissolution of the firm consisting of a 
number of partners, 


Two views have been expressed by the High Courts in this behalf. The Madras 
High Court took the view in Jams case? that 


* where a firm 1s dissdlved and the partners agree to divide the business assets and liabilities, 
the partners shall get their respective share in the quota rights according to the terms of the agree- 
ment Such rights would accrue to each of the partners from the date of the agreement ” 


The Madras High Court further held that even where the approval of the Chief 
Controller 1s made after the licensing period for which application has been made 
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is over, the approval dated back to the time when the firm was dissolved and the 
agreement to divide the quota rights was made. The licensing authority therefore 
according to this view has to deal with the application for hcence on the basis that 
the approved quotas were given to the partners of the dissolved firm from the date 
ofthe agreement and cannot refuse the licence only on the ground that the approval 
was granted after the import period had expired. 


The other view 1s taken by the Bombay High Court ın Jagannath v. Varadhkar?. 
Tt was held ın that case that the transfer of quota rights was a condition precedent 
to the grant of an import licence The person in whose favour such a transfer had 
been recognised or sanctioned was consequently entitled to rely upon that transfer 
for a period subsequent to such sanction or recognition and not for any anterior 
period, even though the application for hcence might have been made ın proper 
tme before the ımport period expired 


We have given the matter careful consideration and are of opinion that the 
view taken by the Madras High Court 1s correct We have already pointed out 
that on a proper interpretation of Instruction 71, there is no doubt that the Chief 
‘Controller 1s bound to divide the quota of a firm consisting of partners which has 
been dissolved in accordance with the provisions of the agreement between the 
partners provided the necessary evidence has been produced before him, as required 
by Instruction 72 1n that behalf Such being the nature of the proceeding before 
the Chief Controller ıt follows that when he gives approval to the division of the 
quota between the partners of a dissolved firm in accordance with the agreement 
between them, the approval must take effect from the date of the agreement between 
the partners. It might have been a different matter if the Chief Controller had 
the power to refuse division of the quota rights under these instructions , but he 
has no such power and must divide the quota ın accordance with the agreement if 
he is satisfied as to the dissolution on the evidence produced ın accordance with 
Instruction 72 If such approval by the Chief Controller were not to date back 
to the date of agreement 1t would mean that the partners who were otherwise entitled 
to approval under Instructions 71 and 72 nught lose the advantage that they would 
have before the Licensing authority by delay in the approval by the Chief Controller. 
In this connection our attention was drawn to the opening words in Instruction 71 
which provided that “the reconstituted firm will not be entitled to the quotas 
of the original firm until the transfer of the quota rights in their favour has been 
approved by the Chief Controller " It 1s true that these words make it necessary 
that they should be approval of the Chief Controller before a partner of a dissolved 
firm can say that he holds a quota But these words do not mean that such approval 
will not date back to the date of agreement dividing the quota rights, for the Chief 
Controller, as already indicated, has to divide the quota rights once he 1s satisfied 
as to dissolution on the production of evidence mentioned ın Instruction 72, In 
such circumstances 1t would ın our opinion be farr to hold that the Chief Controller’s 
approval dates back to the date of agreement so that such persons may not suffer 
on account of the delay in the Chief Controller's office in the matter of according 
approval 


The fact that 1n hus letter of approval the Chief Controller usually says that 
the quota rights admissible to the dissolved partnership should in future be divided 
between the partners would not necessarily mean that the quotas for the partners 
were to take effect only after the date of approval If the division of quota has 
to be recognised by the Chief Controller on productfon of evidence required by 
Instruction 72 and this division has to be ın accordance with the agreement between 
the partners of a dissolved fiim, the approval must relate back to the date of agree- 
ment, for it is the agreement that 1s being recognised by the Chief Controller In 
such a case the fact that the Chief Controller says that in future the quota would be 
divided, only means that the original quota of the undissolved firm would from the 
al of the agreement of dissolution be divided between partners as provided there- 
under 
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Further we should like to make it clear that quotas should not be confused with 
hlcences. Quotas are merely for the purpose of mforming the hcensing authority 
that a particular person has been recognised as an established 1mporter for import 
of certam things Thereafter ıt 1s for the hcencing authority to issue a licence to 
the quota holder ın accordance with tHe licensing policy for the half-year with which 
the licence deals For example, if 1n a particular half-year there 1s an order of the 
Central Government prohibiting the import of certam goods which are within the 
quota rights, the licensing authority would be entitled to refuse the issue of hcence 
for import of such goods whose import has been banned by the Central Government 
under the Act by notified order Thus the approval of the Chief Controller under 
Instruction 71 1s a mere recognition of the division made by the partners of a dissolved 
firm by agreement between themselves and ın that view the recognition must clearly 
relate back to the date of the agreement Further when the Chief Controller says 
in his letter that ın future the division would be recognised 1n a certain ratio based 
on the agreement, 1t only means that the Chief Controller has approved of the divison 
made of the parties and such approval then must relate back to the date of the 
agreement between the parties We therefore hold that the view taken by the 
Madras High Court that the approval by the Chief Controller relates back to the 
aate of agreement 1s correct. , 


It was next urged that the application when it was made to the Joint Chief 
Controller was not complete inasmuch as 1t did not mention what quota the partı- 
cular partner had That is undoubtedly so, for the applications ın the present 
cases stated that the firm had been dissolved and application had been made to the 
Chief Controller for division of the quota of the original firm between the partners 
according to the agreement between them. To that extent the application was 
defective It ıs pointed out that under Instruction 13 apphcation for licence has 
to be made before a certain date and has to be complete 1n all respects It was 
further urged that it ıs always open to the Joint Chief Controller to reject an appli- 
cation which ıs defective and ıs thus incomplete Assuming that 1s so, one should 
have expected such a defective application bemg dismissed immediately after 
the last date for malang the apphcation had expired and the Joint Chief Controller 
should have given that as the reason for the rejection of the application for licence 
But this was not done in the present cases and the reasons for rejection of the apph- 
cation was not that 1t was not complete when made. Further ıt appears that ıt 1s 
not unusual for licences to be granted after the import period ıs over It 1s also 
not denied that ıt was open to the Chief Controller in his discretion to say that the 
division of quota rights would be recognised from the date of the agreement even 
though the approval came much later If that ıs so, ıt would mean that the 
apphcant for division of quota would be entirely at the mercy of the Chief Controller 
because there 1s nothing 1n the Red Book to show under what circumstances the 
Chief Controller can grant recognition from the date of the agreement even though 
the approval comes much later On the whole therefore we are of opmion that 
the view taken by the Madras High Court 1s correct as the grant of approval 1n 
accordance with the agreement 1s obligatory on the Chief Controller if the evidence 
required under Instruction 72 has been produced to his satisfaction 


The last point urged was that subsequent to October, 1957, Government of 
India changed its policy with respect to ymport of fountain pens with which some of 
the present appeals are concerned. This ıt was urged amounted to a ban on the 
import of fountain pens and ıt would not be open to the Joint Chief Controller to 
issue any licence for any period, be ıt January—June, 1957, after the »mport of 
fountain pens had been banned from October, 1957. Now there 1s no doubt that 
it is open to the Central Government under section 3 to prohibit the import of any 
article but that can only be done by an order published in the official gazette by 
the Central Government under section 3. The High Court has found that no such 
order under section 3 of the Act has been published. Nor has any such order by 
the Central Government been brought to our notice. All that has been said 1s 
that m the declaration of policy as to 1mport, the word “ml” appears against 
fountain pens, That necessarily does not amount to prohibition of import of 
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fountain pens unless there is an order of the Central Government to that effect 
published in the official gazette We therefore agree with the High Court that 
unless such an order 1s produced ıt would be open to the licensing authority to issue 
a licence for the period of January—June, 1957 even after Ist October, 1957 


The appeals therefore fail and are hereby dismissed with costs There will 
be one set of hearmg fee 


Mudholkar, f —A common question of law arises for decision in these appeals. 
The essential facts bearing on this question being more or less similar 1t would be 
sufficient to state those which give rise to Civil Appeal No 60 of 1965 A partner- 
ship firm styled as Nainmull Juthmull carried on, amongst other things, the business 
of importing goods from foreign countries As an established importer, the Joint 
Chief Controller of Imports and Exports, Madras had granted ıt a quota for xmport 
of certain commodities On the strength of this the firm used to be granted 1mport 
licences every half-year There were three partners in that firm, namely, Ammchand 
Mutha, Naimull Nathmull and Juthmull Mutha On 1st January, 1957, the firm 
was dissolved On 25th March, 1957, Aminchand Mutha made an application. 
to the appropriate authority for the grant of an import licence in respect of the period 
January—June, 1957, stating in his application. the facts that the firm Nammull 
Juthmull held a quota certificate, that the firm was dissolved and that an application 
was made to the Chief Controller of Imports for the division of the quota amongst 
the erstwhile partners of the firm That application had in fact been made on 4th 
March, 1957, and was pending on the date on which an import licence was apphed 
for by Aminchand to the Joint Chief Controller of Imports and Exports at Madras 
On 8th April, 1957, the latter informed Aminchand that before a licence would be 
granted to him he should get the approval of the Chief Controller for the division 
of quota rights of the dissolved firm For certain reasons which are not material 
for the purpose of the appeal, there was delay 1n the disposal of the aforesaid. 
application In September, 1957, the Chief Controller informed Aminchand that 
instructions would be issued to the Licensing Authority to the effect that quota 
certificates admissible to the dissolved firm should m future be divided between the 
three partners in certain proportions. Amunchand thereupon approached the 
Jomt Chief Controller for grant of a licence and on 9th January, 1958, the latter 
informed him that no bcence could be issued to him for the period January— 
June, 1957 since the division of quota rights of the firm was recognised by the 
Chief Controller only after the expiry of the licensmg period to which the application 
related Amunchand then preferred an appeal from the decision of the Joint 
Chief Controller but failed Thereupon he moved a writ petition in the High Court 
of Madras for the issue of a writ of mandamus or any other appropriate wnt to the 
Joint Chief Controller for the issue of an umport hcence to him for the period January 
—June, 1957 The High Court following its earlier decision in the Joint Chief 
Controller v H V Fain, granted the application It 1s agamst this decision of the 
High Court that the Joint Chief Controller has come up 1n appeal before this Court 
as also against similar decisions in the other connected appeals 

The point which is urged on behalf of the respondents 1n these appeals is that 
the Joint Chief Controller is bound to grant an xmport licence for the period for 
which it was sought even though the division of quota rights was approved by the 
Chief Controller subsequent to the expiry of the licensing period provided that the 
application for the grant of the licence was made within time and an application 
for division of quota rights 1s made before the expiry of the licensing period The 
contention of Mr Viswanatha Sastri who appears for all these respondents 1s that 
in such cases the approval of the Chief Controller of the division of quota rights 
even though accorded after the expiry of the licensing period would relate back 
to the date of dissolution of the fiim or at any rate to the date of the application for 
approval. 

It would be appropriate to advert now to the legal position pertaining to the 
import of foreign goods. In the first place there 1s the Imports and Exports (Control) 
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Act, 1947 Sub-section (1) of section 3 of that Act amongst other things, provides 
that the Central Government may by order published in the Gazette prohibit, 
restrict or otherwise control in all cases or ın specified classes of cases and subject 
to such exceptions, if any, as may be made by or under the order *(a) the import .. 

of goods of any specified description " Sub-section (2) makes the provisions 
ofsection 19, Sea Customs Act applicable to goods with respect to which any order 
under sub-section (1) of section 3 of the Imports and Exports (Control) Act, 1947 
has been made. Sub-section (3) of that section provides as follows . 


* Notwithstanding anything contained 1n the aforesaid Act, the Central Government may, by 

order publishedin the Official Gazette, prohibit, restrict or impose conditions on the clearance, 
whether for home consumption or for shipment abroad of any goods or class of goods imported into the 
Provinces of India ” 
Section 5 provides for certain penalties for contravention of any order made or 
deemed to have been made under the Act In exercise of the powers, conferred 
by section 3 the Government of India promulgated on 7th December, 1955, an 
‘Order for the control of import trade. Clause (3) thereof runs thus . 


** Restriction on :mport of certain goods —Save as ofherwise provided 1n this ordei, no person shall 

import any goods of the description specified in Schedule I, except under, and 1n accordance with a 
license or a customs clearance permit granted by the Central Government or by any officer specified 
in Schedule IT.” 
Clause (4) (1) provides for making an application for grant of a licence to import. 
Clause (5) provides for attaching conditions to a licence issued under the Order. 
Clause (6) confers power on the Government of India or the Chief Controller of 
Imports and Exports to refuse to grant a licence for any of the reasons specified m 
that clause. Clause (8) empowers these authorities to suspend the issue of licences 
or debar a lacencee from receiving licences and clause (9) provides for cancellation 
oflicences The grounds-on which action can be taken under either of these clauses 
are also specified in them It 1s not necessary to refer to the other clauses of this 
Order Appended to the Order are Schedules contemplated by clause (3) of the 
Order Amongst the grounds for refusal of cence under clause (6) the following 
are relevant for the purpose of deciding the pomt which arises before us . 


“ (a) if the application for a licence does not conform to any provision of this Order , 
* + * * * * 
(e) xf the application for an 1mport licence 1s defective and does not conform to the prescribed 
rules ; 
* * * + * 


(g) if the applicant is not eligible for a licence 1n accordance with the Import Trade Control 
Regulation. ” 


Reading the Act and the Import Control Order together 1t would follow that 
no person is enttiled to import into India goods or commodities included 1n Schedule 
I of the Order except 1n accordance with the provisions of the Act and of an Order 
promulgated thereunder by the Government of India or as permitted by that Order 
The Import Control Order, save 1n cases falling within clause (11) of that Order 
prohibits the import of any commodity set out in Schedule I except under a licence 
issued under the Order The granting of licences for import of commodities into 
India and the allotment of the requisite foreign exchange for the purpose 1s regulated 
by the policy framed 1n that behalf from time to time by the Government of India 
The commodities sought to be xmported by each of the respondents are those included 
in Schedule I and could be umported only under a licence Each of them claims 
to be an established umporter in the sense that he ıs entitled to a proportionate 
quota which had been allotted to the dissolved firm of which he was a member 


The principles to be borne 1n mind while dealing with applications for licence 
for import are set out ın what is known as “ Red Book" which 1s issued by the 
Government from tme to time with respect to each licensing period The ttle 
of the book 1s “Import Trade Control Policy? The procedure to be followed 
by the authority while dealing with applications for import licences 1s given not only 
in this book but also in what 1s called the “ Hand-book? The Red Book in addition 
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‘to the instructions, also contams the “ Policy Statement" which gives details of 
"icensing policy for the particular licensing period dealt with in that book. The 
instructions divide the intending importers into four broad categories (a) established 
importer ; (b) actual users , (c) newcomeis and (d) others who do not come in any 
-of the above categories (see para 22 of the Hand-book) The share available to 
the applicants ın these categories ıs fixed from time to tme We are here con- 
-cerned with category (a), that 1s, with established umporters If a person or a firm 
is recognised as an established importer certam quota of imports is made available 
to that person or firm for the particular licensing period from out of the share 
in imports allotted to established importers. The expression “firm” used in the 
instructions 1s a wide one and includes a partnership, a lumited company or a pro- 
_prietary business The business of an exporter of a dissolved firm would thus fall 
"within the definition Paragraph 71 of the Red Book provides that where a change 
-occurs in the constitution or the name of a firm or the business changes hands the 
reconstituted firm will not be entitled to the quotas of the original firm until the transfer 
of the quota rights in ther favour has been approved by the Chief Controller of 
Imports and Exports Sub-para (a) of Paragraph 71 deals with transfer of quota 
rights With this sub-paragraph we are not concerned Sub-paragraph (b) dealt 
with division of quota rights and reads thus. 


** (B) Dwision of Quota Rights—Where a firm ıs dissolved, and the partners agree to divide 

vts business, assets and liabilities, and 1ts goodwill ıs taken over by one of the partners or none of 

hem 1s allowed to useit, the partners shall get their respective share 1n the quota rights according to 
he provision of the agreement " 


In these appeals we are concerned only with cases which fall under this sub-para- 
graph Consideration of all the provisions of the Act and the Order along with the 
instructions leaves no doubt that no person has a right to import a foreign commodity 
1nto India the import of which 1s prohibited Where however, the ban on umport 
of foreign goods ıs permitted to be lifted ın favour of a person who has obtained a 
licence for 1mport under the Order he can make an application for grant of a licence 
"But even then he must comply fully with the requuements specified in the Control 
Order and make the application in the prescribed form The instructions contain- 
ed ın the Hand-book and the Red Book including those ın Paragraph 71 are meant 
‘for the guidance of the Licensing Authority and cannot be put higher than administra- 
‘tive instructions It would follow, therefore thet such instructions woud not confer 
a legal right upon an exporter for tne division of the quota 11ghts of a dissolved firm 
and for treating him as an established importer though strictly speaking he was not 
one Once this position is reached there would be no difficulty 1n answering the 
«question which we are called upon to decide Further, even though a firm 1s an 
established importer ıt cannot be said to possess a legal right to 1mport according 
‘to its quota If the firm itself had no legal right to ımport according to 1ts quota 
‘there ıs no room tor saying that upon its dissolution each of its erstwhile members 
would acquire a rnght to import either ın proportion to their respective shares in 
the firm or in the proportion provided tor in the agreement whereunder the dissolu- 
tion was effected or be entitled to be treated as an established importer The Govern- 
ment, however, with a view to ensure a tair admunistration of the licensing system 
has given instructions ın Paragraph 71 of the Red Book to certain authorities to divide 
the quota rights .f the dissolveu firm in the manner provided in sub-para (b) The 
failure of the authority concerned to abide by these instructions may conceivably draw 
upon that authority certain consequences but would not confer any justiciable right 
upon any member of the erstwhile firm The action of the authority concerned 
: could be rectified in an appeal to a superior authority Where, however, 1t 1s not 
so rectified the clamant to the quota right has no remedy at law However, in 
none of the cases before us has there been an arbitrary or unfair refusal to apply the 
instructions contained in sub-para (b) 


Now, what has happened here 1s that though the applications for licences were 
made for a specified period within the tıme allowed they were reiected and the 
applicants were informed by the licensing authority that the division of quota rights 

"would be given effect to only for future periods inasmuch as the divisions were 
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recogmsed by the appropriate authority after the expiry of the particular periods to 
which the applications for import licences related As nghtly pointed. out by my 
brother Wanchoo a quota right ıs not something which 1s transferable or heritable 
atlaw It would follow therefore that recognition of a division of quota rights and 
thus treating him as an established importer, though he was not one, is no more than 
a concession given by the appropriate authority in pursuance of admunistrative 
instructions Where, therefore, the recognition of a division of quota rights is 
accorded by the Chief Controller of Imports and Exports, as was done in these 
cases, only in respect of future imports, the erstwhile partner has no right to seek 
redress from a Court or even the High Court under Article 226 of the Constitution 

His position would be no better if upon that ground the licensing authority refused 
to grant a licence for a hcensing period antecedent to the recognution of the division 
of quota rights The reason s that for an application for grant of a licence to be a 
proper application ıt must conform to the form prescribed ın that behalf and that 
where 1t does not do so it 1s liable to be rejected The power conferred by clauses 
(a) (e) and (g) of the Control Order 1s available to the Licensing Authority for this 
purpose Here itis said that the respondent’s application was defective because it 
does not conform to rules. It 1s not disputed that the application was made 1n Form A. 
of Appendix IV which 1s a form for application by an established importer. 
This form 1s reproduced at page 319 of the Red Book for the period January-June, 
1957. Item 8 of that form requires “ General Information to be furnished ” Sub- 
item ‘h’ is as follows: 

** Whether the constitution of the firm has undergone any change after the 1ssue of the quota certi- 

ficate to the firm ? Ifso, quota No and date of orders issued by the appropriate authority sanctioning 
transfer of quota rights in favour of the applicant " 
This clearly shows that an application as an established importer can be made by a 
firm or person claummg the whole or a part of the quota only after the appropriate 
authority has sanctioned transfer of quota nghts For, the information required by 
this sub-para to be furmshed cannot possibly be furnished till the recognition of the 
division 1s accorded by the Chief Controller of Imports and Exports The conse- 
quence that would ensue, if an application 1s made for grant of a licence without 
furnishing the information requued by this sub-para 1s that application would have 
to be treated as defective and would therefore, be hable to be rejected under 
clause (6) of the Control Order Here, on the respondent’s own showing the appro- 
priate authority had not recognised the division of the dissolved firm's quota nights 
by the date on which he made an application for grant of an import licence for the 
period January to June, 1957 He could thus clam to have been 2n established 
importer though he purported to apply for a licence upon the basis that he was one. 
I, therefore, hold that the Joint Chief Controller’s action in refusing to grant a 
licence for that period was well within his powers It ıs said that im some other 
sumilar cases licences were issued by that authority That may or may not be a 
fact ; but even 1f at 1s fact ıt os not relevant for the purpose of determining whether 
the action of the authority was lawful or not For the respondent’s petition 1s not 
based upon the ground that he has been unfairly discriminated against 


It 1s, however, said that the recognition of the division must relate back to the 
date of the mutual dissolution of the firm or atleast to the date of the application to 
the Chief Controller for recognition of the division A similar argument was 
advanced before a Bench of the Bombay High Court of which I was a member in 
Jagannath Prabhashankar Joshi v. Varadkar*, and ın rejecting ıt I observed as follows 

“ There is one more thing which we would like to point out and that ıs that an apphcation for the 
grant of an import licence to a firm, which has undergone a change nits constitution, could be made 
only after the sanction regarding transfer of the quota rights is issued inits favour That 1s what ıt 
provided in paragraph 13 Therefore, the application made by the petitioneis to the first respondent 
on the 27th of December, 1957, cannot be regarded as a proper application at all This 1s made clear 
in the Form itself which amongst other things requires the following to be answered 

* Whether the constitution of the firm has undergone any change after the issue of the quota 
certificate to the firm ? Ifso, quota No and date of orders issued by the appropriate authority sanc- 
tioning transfer of quota rights in favour of the applicant ” 








1. (1960) 63 Bom. LR 1. 
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^». Itis clear from this position that unless the quota certificate ın favour of the reconstituted firm 1s 
sanctioned by the Chief Controller of Imports and Exports, that firm would not be entitled to obtain 
an rmport licence on the ground ofits being an established Importer anda grantee of a quota certi- 
ficate ” 


The decision to the contrary in Jams case’, was also cited in Jagannath’s case?, 
and in particular the following observations therein 


** We are 1n entire agreement with this reasoning Sub-clause (b) of paragraph 74 1s quite clear 
that where 2 firm 1s dissolved and the partners agree to divide its business assets and habilities the 
partners shall get their respective share in the quota 11ghts according to the provisions of the agreement. 
Such rights would accrue to each of the partners from the date of the agreement The fact that 
approval of the agreement (assuming such approval 1s necessary) 1s given by the Chief. Controller of 
Imports and Exports on a later date, 1t cannot be said that the rights of the partners would accrue only 
on and from the date ofsuch approval The words ‘in future’ can be understood to mean ‘from the date 
of the dissolution". 


Dealing with them I observed as follows: 


“ With respect, we cannot accept the view taken by the learned Chief Justice and concurred in 
bythelearned Judge Inso far as quota rights are concerned, Chagla, C J , ın an unreported judgment 
dated 17th March, 1957 1n Chimanlal Popatlal v B M Choksey ? observed as follows 


* But this quota has no market-value , 1t 1s not ordinarily transferable or assignable It 1s merely 
a licence or a permit given to a particular party to enable him to import paper into India and as such 
it has no inherent value.’ 


Thus, according to this Court a quota right ıs not a ‘ property? which is transferable in law If 

that view 1s correct—and with respect we think 1t 1s,—1t follows that by reason of the dissolution of the 
partnership, no transfer takes place with respect to quota rights Itis true, that the Import and Ex- 
port Authorities are required to take into account a transfer of quota rights, but that 15 so, because of 
the instructions specifically issued in this regard by the Central Government and which are to be found 
in the book entitled “ Import Trade Control Policy” These rights, such as they are, must be said 
to be a creation of the Government notifications and would necessarily be exercisable to the extent 
and in the manner provided 1n those notifications In paragraph 72 of the ‘ Import Trade Control 
Policy’ Book 1t 1s clearly laid down that when a change occurs in the constitution of a firm the re- 
constituted firm will not be entitled to the quotas of the original firm until the transfer of the quota 
rights m their favour has been approved by the Chief Controller of Imports and Exports It, therefore, 
follows that this transfer 1s a condition precedent to the grant of an import licence. The person in 
whose favour such a transfer has been recognised or sanctioned, would consequently be entitled to rely 
upon that transfer only for a period subsequent to such sanction or recognition and not for any anterior 
period The date of dissolution of the old firm has thus no relevance whatosever 1n so far as the grant 
of an import licence 1s concerned An import hcence ıs granted by the Joint Chief Controller of 
Imports and Exports to a person not because he has acquired the nghts of a dissolved partnership firm 
but because the transfer of the quota rights made 1n his favour 1s recognised by the Chief Controller 
of Importsand Exports We, therefore, agree with the learned single Judge that the transfer sanctioned 
by the second respondent could not entitle the petitioners to obtain an import licence in respect of a 
period prior to the grant of the sanction ? 
I still maintain the view that I took. I would, however, add that by saying ‘ the 
rights such as they are’, what I meant was that even if the transfer be said to confer 
rights, the rights themselves being the creation of the instructions contained 1n para. 
72 of the Red Book (corresponding to para 71 of the Red Book for J: anuary-June, 
1957) would arise only upon strict compliance with the instructions It is true 
that here there 1s no transfer by the firm of 1ts quota rights but upon its dissolution 
there was a division of its quota rights by the erstwhile partners amongst themselves. 
Under sub-para (a) (w) of para 71 no one would be entitled to the firms’ quota but 
under sub-para (5) the quota would be distributed amongst the partners according 
to the provision in that behalf in the agreement of dissolution The case being one 
of the business of the firm changing hands as contemplated by the opening words 
of para 71 the approval of the Chief Controller of Imports and Exports to the divi- 
sion of quota rights was imperative This position has also not been challenged by 
Mr. Viswanatha Sastri. 


In support of the contention that the approval of the Chief Controller of Imports 
and Exports would relate back to the date of dissolution 1t was contended that since 
the Chief Controller of Imports and Exports had no right to refuse to recognize a 
transfer (or the division of quota rights) the rights of the transferee would accrue 
to him as from the date of the transfer. I cannot accede to the proposition that in 


——————————————M 
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no circumstances can the Chief Controller of Imports and Exports refuse to recoge 
mise a transfer Indeed, ın fagannath's caset, such recognition was refused on the 
ground that the requiemrents of the instructions had not been carried out It was 
only after the parties concerned carried them out by the subsequent execution of a 
proper document that the transfer was recognised ‘There might conceivably be 
other cases in which recognition of transfer or division of quota mghtscould be pro- 
perly refused The argument 1s, therefore, on its very face clearly untenable. 


To sum up, the position ıs this The respondent made an apphcation for grant 
of licence to import a commodity included ın Schedule I to the Control Order upon 
a form meant to be used by an established importer On the date ofthe application 
he was not an established importer and was, therefore, incompetent to apply for an 
import licence upon the bass that he was an established importer No doubt, he 
was a member ofa firm which was an established importer and held a quota right for 
import of commodities mcluded ın Schedule I No application was made by or on 
behalf of that firm because that firm had been dissolved before the respondents made 
an application for giant of import licence The right to a quota 1s not a legal right 
and it 1s only ın pursuance of certain admunistrative instructions that the Licensing 
Authority allots quotas to established umporters In pursuance of these instructions 
the Chief Controller of Imports and Exports 1s empowered to recognise the division 
of quota allotted to a firm which has been dissolved amongst the members of that 
firm They do not, however, create any legal right ın favour of the erstwhile partners 
to a share ın the quota of the dissolved firm The mstructions, no doubt, provide 
that the division ıs to be recognised by the Chief Controller only for the future The 
plain meaning of thus ıs that the division is to be made effective only from a date 
subsequent to the approval of the division by the Chief Controller Even assummg 
that these instiuctions confer some kind of right upon the partners of a dissolved 
firm it can be exercised only in the manner and to the extent provided ın the instruc- 
tions themselves Not only that the instructions do not provide for any relation 
back of the recognition of division by the Chief Controller of Imports and Exports 
to the date of dissolution of the firm but they clearly provide for the recognition of 
the division only in future That being the position the application made by a 
person on a form meant for established umporters’must be deemed to be a defective 
one if on the date on which he made it his rights in the quota had not been recog- 
nised and he was not an established ımporter The subsequent recognition of his 
share in the quota does not validate the application 


In the result I would allow the appeals, set aside the judgment of the High Court 
and dismiss the writ petition with costs in all the Courts ‘There will be only one 
hearing fee in all these appeals 

ORDER or THE Court In accordance with the opinion of the majority the 
appeals are dismissed with costs One set of hearmg fee 

KS ——— Appeals dismissed. 

THE SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction ) 

Present —K Sussa Rao, M. HipAYATULLAH AND R S Bacnawar, Jj. 
S Rama Iyer (deceased) thereafter his hers and legal 

representatives .. Appellanis* 

v. 
Sundaresa Ponnapoondar . Respondent 


Madras Gultwating Tenants Protection Act (XXV of 1955), section 6-B— Revisinal jurisdiction of High 
Court—Power to interfere with finding of collateral fact—Finding (that a person applymg ıs not a cultwating 
tenant) and refusing application—If liable to interference im revision 

Cil. Procedure Gode (V of 1908), section 115—Scope 

Where the Tribunal found summarily that the applicant was not a cultivating tenant of the res- 
pondent and on such a finding declined to exercise the Jurisdiction vested ın 1t by section 3 (3) of the 
a i eo TURDÉENTSHMINSQ: Mic R c cow tpe Su anie CQ a (MES clot a 
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Madras Cultivating Tenants Protection Act, 1955 to determine the coirect rent due to the landlord 
(respondent) by the apphcant the High Court had power to enquire into the correctness of this deci- 
sion and on finding that the tenancy existed and the Tribunal had erroneously refused to exercise 
the jurisdiction vested ın ıt by section 3 (3), the High Court could set aside the decision under sub-section 
(b) of section 115 of the Code of Civil Procedure read with section 6-B of the Cultivating Tenants 
* Protection Act The High Court can ona review of the entire evidence come to the conclusion that 
the applicant was a cultivating tenant and grant relief accordingly 
Appeal by Special Leave fiom the Judgment and Order, dated the 27th 
March, 1959, of the Madras High Court in GRP No. 1282 of 1958 


R Ganapathy Iyer, Advocate, for Appellants 
R Thtagarajan, Advocate, for Respondent. 
The Judgment of the Court was delivered by 


Bachawat, 7 —On 24th April, 1958, the respondent claiming to be the cultivat- 
mg tenant of the appellant ın respect of certain lands in Manapparavai vattam, 
Nannilam taluk deposited Rs 462 as rent for 1367 fash in the Revenue Court (the 
Court of the Revenue Divisional Officer), Tanjore, under section 3 (3) of the Madras 
Cultivating Tenants Protection Act, 1955 (Madras Act XXV of 1955) and filed. 
an application before the Court praying for a declaration that the amount deposited. 
represented the correct amount of rent due from hım The appellant denied that 
the respondent was his cultivating tenant On 31st July, 1958, the Revenue Court, 
Tanjore held that the respondent was not a cultivating tenant of the appellant and 
could not claim the benefit of section 3 (3) and dismissed the application The 
respondent filed a petition in revision before the Madras High Court under section. 
6-B of the Act read with section 115 of the Code of Cıvıl Procedure The High 
Court came to the conclusion that the respondent was a cultivating tenant of the 
appellant and by ‘ts order dated 27th March, 1959, allowed the revision petition. 
and declared that the amount deposited by the respondent represented the correct 
am ount due from him to the appellant The appellant now appeals to this Court by 
Special Leave 


Counsel for the appellant submitted that the finding of the Revenue Court 
that the respondent was not a cultivating tenant was a finding of fact and the 
Ehgh Court had no jurisdiction to set it aside on revision. On the other hand, 
Counsel for the respondent submitted that the finding was 1n respect of a collateral 
fact upon the existence of which thejurisdiction of the Revenue Court under section 
3 (3) depended and the High Court had ample power to revise the finding under 
section 6-B of the Act Section 6-B is in these terms . 

“ The Revenue Divisional Officer shall be deemed to be a Court subordinate to the High Court: 
for the purposes of section 115 of the Code of Civil Procedure, 1908 (Central Act V of 1908), and hus. 
orders shall be hable to revision by the High Court under the provisions of that section ” 

Section 6-B empowers the High Court to revise the decision of the Revenue 
Divisional Officer under section 115 of the Code of Civil Procedure, and for the pur-- 
poses of the section, the Officer 1s deemed to be a subordinate Court Section 115 
is in these terms : 

“ The High Court may call for the record of any case which has been decided by any Court sub-- 


ordinate to such High Courtand in which no appeal hes thereto, and if such subordinate Court 
appears— 


(a) to have exercised a Jurisdiction not vested in it by law, or 
(b) to have failed to exercise a jurisdiction so vested, or 


(c) to have acted 1n the exercise of its jurisdiction illegally or with material irregularity, 
the High Court may make such order in the case as it thinks fit. ” 


In the present case, no question of revision under sub-section (c) of section 115 
arises, and we are concerned only with the power of revision under sub-sections (a) 
and (b) of section 115 — Sub-section (a) empowers the High Court to correct an 
erroneous assumption of jurisdiction , sub-section (b) empowers it to correct an 
erroneous refusal of jurisdiction The decision of the subordinate Court on all 
questions of law and fact not touching its jurisdiction 1s final and however erroneous 
such a decision may be, ıt is not revisable under sub-sections (a) and (b) of section 
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115 On the other hand, ıf by an erroneous decision on a question of fact or law 
touching its jurisdiction, e g , om a preliminary fact upon the existence or which its 
junsdiction depends, the subordinate Court assumes a jurisdiction not vested in it 
by law or fails to exercise a jurisdiction so vested, its decision 1$ not final, and 1s sub- 
ject to review by the High Court in its revisional jurisdiction under sub-sections (a) 
and (b) of section 115 The question 1s, on which side of the hine the present case 
lies, and whether the decision of the Revenue Divisional Officer that the respondent 
ıs not a cultivating tenant of the appellant 1s subject to review by the High Court 
in its revisional jurisdiction The Revenue Divisional Officer is an inferior Court 
of hmited jurisdiction functioning under the Madras Cultivating Tenants Protection 
Act, 1955 To ascertain the limit and extent of its jurisdiction, we must examme 
the provisions of the Act 


The Act came into force on 27th September, 1955, and was amended from time 
to tme Originally, the Act was temporary, recently it has been made permanent. 
The Act was passed for the protection of certam cultivating tenants from eviction 
Section 2 defines, nter alia, ‘ cultivating tenant’ and ‘landlord’ ‘ Cultwatmg 
tenant’ ıs a person who carries on personal cultivation on the land under a tenancy 
agreement, express or implied, and includes any person who continues 1n possession 
of the land after determination of the tenancy agreement and the heirs of such person 
** Landlord " means the person entitled to evict the cultivating tenant from his hold- 
ing ora part ofit Section 3 (1) protects the cultivating tenant from eviction at the 
instance of the landlord whether in execution of a decree or order of Court o1 other- 
wise Section 3 (2) sets out the grounds of eviction, and if one of these grounds 1s 
made out, the protection from eviction given by section 3 (1) ıs taken away Section 
3 (3) enables the cultivating tenant to deposit the rent in Court Section 3 (3) (b) 
requires the Court to “ cause notice of the deposit to be issued to the landlord and 
determine, after a summary enquiry, whether the amount deposited represents the 
correct amount of rent due from the cultivating tenant” The expression * Court ” 
in section 3 (3) means the Court which passed the decree for order for eviction, 
or where there 1s no such decree or order, the Revenue Divisional Officer The Act 
also vests jurisdiction in the Revenue Divisional Officer to entertain and decide an 
application by the landlord for eviction of a cultivating tenant—section 3 (4), an 
apphcation by cultivating tenants evicted before and after the commencement of 
the Act for restoration of possession—sections 4 (1) and 4 (5), an application by the 
landlord for the resumption of land for personal cultivation—section 4-A (1), an 
application by the cultivating tenant for restoration of possession from a landlord 
so resuming possession—section 4-A (2), applications for resumption of possession 
by the landlord from his cultivating tenant and by the cultivating tenant from his 
sub-tenant provided the applicant was a member of the Armed Forces—sections 
4-AA (2) and 4-AA(3) On receipt of any upplication under sections 3 (4), 4 (1), 
4 (5), 4-A (1), 4-A (2), 4-AA (2) and 4-AA (3), the Revenue Divisional Officer 1s 
required to hold a summary enquiry into the matter and pass necessary orders after 
giving a reasonable opportunity to the landlord and the tenant to make their re- 
presentations Section 4-B empowers the Revenue Divisional Officer in the case 
of any tenancy to xmpose a penalty on the landlord or the cultivating tenant for his 
refusal to sign or failure to lodge a lease deed ın accordance with its provisions. 
Section 6 provides that no Civil Court shall, except to the extent specified in section 
3(3), have jurisdiction in respect of any matter which the Revenue Divisional Officer 
is empowered by or under the Act to determine, or shall grant an injunction 1n res- 
pect of any action taken or to be taken under such power Section 6-A requires 
the Cıvıl Court to transfer to the Revenue Divisional Officer any suit for possession 
or injunction in relation to any land pending before it, if it ıs satisfied that the 
defendant ıs a cultivating tenant We have already noticed section 6-B, which 
confers powers of revision on the High Court Section 7 gives the State Goyern- 
ment the power to make Rules. 


The Act gives generous protection to cultivating tenants from eviction, and 
severely restricts the right of landlords to resume possession of their land from their 
cultrvatmg tenants. In case of disputes between the landlord and the cultivating 


Ii] K. G. KHOSLA & CO. v. DY. COMMR OF GOMML. TAXES. 81 


tenant, the Revenue Divisional Officer 1s authorised to entertain and decide ápplis 
cations by the landord for eviction and resumption of possession and by the cultivatz 
ing tenant for restoration of possession and to 1mpose penalties on the landlord or 
the tenant for infraction of section 4-B. To attract the jurisdiction of the Revenue 
Divisional Officer, there must be a dispute between a landlord and cultivating tenant. 
'The existence of the relation of Jandlord and cultivating tenant between the con- 
tending parties 1s the essential condition for the assumption of jurisdiction by the 
Revenue Divisional Officer in all proceedings under the Act. The Tribunal can 
exercise 1ts jurisdiction under the Act only if such relationship exists If the juris- 
diction of the Tribunal 1s challenged, 1t must enquue into the existence of the pre- 
liminary fact and decide if ıt has jurisdiction But its decision on the existence of 
this preliminary fact ıs not final; such a decision 1s subject to review by the High 
Court in its revisional jurisdiction under section 6-B The enquiry by the Tribunal 
is summary, there ıs no provision for appeal from its decision, and the Legislature 
could not have intended that its decision on this preliminary fact mvolving a question 
of title would be final and not subject to the overriding powers of revision by the 
High Court. 


In the present case, the Tribunal found that the respondent was not the culti- 
vating tenant of the appellant, and on such finding declined to exercise the jurisdic- 
tion vested 1n it by section 3 (3) to determine the correct amount of rent due by 
the respondent to the appellant. The High Court had power to enquire into the 
correctness of this decision, and on finding that the tenancy existed and the Tribunal 
had erroneously refused to exercise the jurisdiction vested ın it by section 3 (3), 
the High Court could set aside the decision under sub-section (b) of section 115 
of the Code read with section 6-B of the Act On a review of the entire oral and 
documentary evidence, the High Court found that the respondent was the culti- 
vating tenant of the appellant, It is not shown that this finding 1s erroneous. 
We see no reason for interfering with the decision of the High Court. 


The appeal is dismissed. ‘There will be no order as to costs. 
KS. Appeal dismissed, 


THE SUPREME COURT OF INDIA. 
(Civi! Appellate Jurisdiction ) 


PRESENT :—P. B. GAJENDRAGADKAR, Chief Justice, J C. SHAN, 8 M. SIKRI, 
V. RAMASWAMI AND P. SATYANARAYANA RAJU, JJ 


M/s. K.G. Khosla & Co. (P.) Ltd., Delhi .  Appellant* 
y. 
The Deputy Commissioner of Commercial Taxes, Madras 
Division, Madras .. Respondent, 


Central Sales Tax Act (LXXIV of 1956), section 5 (2)—Sales in course of import —Not liable to 
tax—Test. 

It 1s wrong to say that before a sale could be said to have occasioned import 1t is necessary that 
the sale should have preceded the import. The expression “ occasions the movement of goods” 
occurring in section 3 (a) and section 5 (2) of the Central Sales Tax Act must have the same meaning. 
Where the assessee contracted to supply axle box bodies to be manufactured 1n Belgium the goods to 
be inspected and certified in the factory, before theimport of such goods in pursuance of such 
contract the sales are 1n the course of import of goods within section 5 (2) of Central Sales Tax Act- 


Appeals by Special Leave from the Judgment and Order dated the 16th August, 
1963 of the Madras High Court in Tax Cases Nos. 100, 219, 220 and 255 of 1962. 


Veda Vyasa, Senior Advocate (K.K. Jain, Advocate with him), for Appellant. 


A. Ranganadham Chetty, Senior Advocate (A. V. Rangam, Advocate with him), 
for Respondent. 








* C.As. Nos. 143 and 144 of 1965: 18th January, 1966. 
S—il 
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. The Judgment of the Court was delivered by 


Sikri, J.—These two appeals by Special Leave aie duected against the judgment 
ofthe Madras High Court in Tax Cases Nos. 100, 219, 220 and 225 of 1962, and involve 
the interpretation of section 5 (2) of the Central Sales Tax Act (LXXIV of 1956)— 
hereinafter referred to as the Act The relevant facts are these. Tbe appellant 
K.G. Khosla & Co , hereinafter referred to as the assessee entered into a contract 
with the Director-General of Supplies and Disposal, New Delhi, foi the supply of 
axle-box bodies According to the contract the goods were to be manufactured in 
Belgium and the D G L.S D , London, or his representative, was to inspect the gocds 
-atthe works of the manufacturers. He was to issue an inspection certificate. 
Another inspection by the Deputy Director of Inspections, Ministry of WH & S., 
Madras, was provided for ın the contract. It was his duty to issue inspection notes 
on Form No WS B 65 on receipt of a copy of the Inspection Certificate from the 
D.G.1L8.D., London and after verification and visual imspection The goods were to 
be manufactured according to specifications by M/s La Brugeoies E T Nivelles, 
Belgtum The assessee was entitled to be paid 90 per cent after mspection.and 
delivery of the stores to the consignee andthe balance of 10 per cent was payable 
on final acceptance by the consignee. In the case of deliveries on FOR. basis 
the assessee was entitled to 90 per cent. payment after inspection on proof of despatch 
and balance 10 per cent after recerpt of stores by the consignees in good condition, 
The date of delivery was * 1n 8 months ex your principal’s works from the date of 
receipt of order and the approved working drawings, z e., delivery 1n India by 31st 
July, 1957, or eather.’ The assessee was entirely responsible for the execution of 
the contract. Clause 17 (1) of the contract provides : 


“The contractor 1s entirely responsible for the execution of the contract 1n all respects in 
accordance with the terms and conditions as specified in the A/T and the Schedule annexed thereto. 
Any approval which the Inspector may have given 1n respect of the stores, materials or other parti- 
culars and the work or workmanshtp involved in the contiact (whether with or without test carried 
out by the contractor’s Inspector) shall not bind the purchaser and notwithstading any approval or 
acceptance given by the Inspector, 1t shall be lawful for the consignee of the stores on behalf of the 
purchaser to reject the stores on arrival at the destination, 1f 1t 1s found that the stores supplied by 
the contractor are not in conformity with the terms and conditions of the contract 1n all respects." 


Further, the assessee was responsible for the safe airivai of the goods at the destina- 
tion By an endorsement the D G I.S D, London, was requested to issue pre- 
inspection. delay reports regularly to all concerned, including the Railway Liaison 
Officer, Clo D GS. & D, Shahjahan Road, New Delhi He was also requested to 
endorse copies of the Inspection Certificates to the Director of Inspection, Ministry 
of WH &8, Bombay. Itis further found by the Sales Tax Appellate Tribunal 
that : ` 2 


* the Belgian manufacturers, after manufacture, consigned the goods to the appellants by ship 
under bills of lading 1n which the consignee was the appellants themselves The goods were con- 
signed to Madras Harbour, cleared by the appellant’s own clearing agents and despatched for delivery 
to the buyers thereafter ” 


a 


~ 


In pursuance of this contract, the assessee supplied axle-box bodies of the value 
of Rs. 1,74,029.50 to the Southern Railway at Perambur Works and of the value of 
Rs. 1,32,987 75 to Southern Railway, Mysore. The Joint Commeicial Tax Officer 
held that the former sales were liable to tax under the Madras General Sales Tax 
Act and the latter under the Central Sales Tax Act He rejected the contention of 
the assessee that the sales were 1n the course of import He held that . 


“ there was no privity of contract between the foreign seller and the Government for the goods. 
The goods were shipped only as the goods of the seller and intended forthem They were cleared as 
their own and delivered after clearance. The transaction 1s therefore one of intra-State sales and not 
one in the course of import The sale is completed only when the goods are delivered 1n this state 
and so it is not occasioning the import — It 1s also seen from the contract of sale that the terms of 
delivery are FO R Madras — Again Cl. (1) of the contract says that any approval where the Inspec- 
tor may have given 1n respect of stores materials or other particulars and the work or workmanship 
1nvolved 1n the contract shall not bind the purchaser and notwithstanding any approval or accept-, 
ance given by the Inspector 1t shall be lawful for the consignee of the stores on behalf of the purchaser 
to reject the stores on arrival at the destination It will be seen from the words underlined by me 
that the purchaser has reserved the right to reject the goods even though an inspection of the good s 


11] K. G. KHOSLA & CO. v. DY. COMMR. OF COMML. TAXES (Sikri, J ). 83 


mught have been made So thereis no force in the argument of the dealer that the goods were appro- 
priated to the contract of sale" 

The assessee filed two appeals but the Appellate Assistant Commissioner 
agreeing with the Jomt Commercial Tax Officer, rejected the appeals The Appel- 
late Tribunal on appeal held that the property in the goods had not passed on to 
the buyers even while the goods were with the Belgian manufacturers and that the 
sale by the appellants had not occasioned the 1mports. The Tribunal, however, 
accepted the Contention of the assessee that sales to the extent of Rs. 22,983.75 
and Rs. 10,987 50 had taken place in the course of import as the goods had been 
appropriated to the contract while the goods were on the high seas. 


The assessee then filed two revisions before the High Court and the Deputy 
Commissioner of Commercial Taxes, Madras, filed two revisions challenging the 
deductions of the two sums of Rs, 22,983 75 and Rs. 10,98750. The High Court 
allowed the petitions filed by the State and dismissed the petition filed by the assessee. 
It rejected the contention of the assessee that the property ın the goods must be 
deemed to have passed at the stage when the goods were approved by the representa- 
tive ın the factory of the manufacturers at Belgium. The High Court further rejected 
the contention of the assessee thatthe saleby the assessee to the Government Depart- 
ment had occasioned the import on the ground that “ before a sale can be said to 
have occasioned the import, ıt 1s necessary that the sale should have preceded the 
import’, and as the sale had not taken place at Belgium there was no question of the 
sale occasioning the import of the goods 


Before we deal with the merits of the appeals, we must dispose of two preliminary 
objections raised by Mr. Ranganadham Chetty, on behalf of the respondents Bas- 
ing himself on Management of Hindustan Commercial Bank Ltd v Bhagwan Dass}, 
he urged that the assessee should have filed an application for leave to appeal before 
the High Court before applying, for Special Leave We see no forcein this objection. 
Jtis common ground that the Madras High Court had at the relevant time consistently 
taken the view that no application for leave to appeal to Supreme Court lay before 
the High Court 1n matters involving revenue In these circumstances we dispense 
with the requirement of Order 13, rule 2 of the Supreme Court Rules, and overrule 
the objection. The second preliminary objection raised by him was that the assessee 
should have filed four appeals and not two appeals because there were four revision 
petitions before the High Court We see no force in this objection also. Two re- 
visions were filed by the assessee and two by the State in respect of two assessment 
orders and they were disposed of by one common judgment. The subject-matter of 
the four revisions were two assessments, one under the Madras General Sales Tax Act 
and the other under fhe Central Sales Tax Act In our opinion, the assessee was 
quite right in filmg two appeals before this Court. 


Thelearned Counsel for the assessee, Mr. Veda Vyasa, raised two points before us: 
First that the sales were ın the course of 1mport within the meaning of section '5 (2) 
of the Act; and secondly, that the property 1n the goods passed in Belgium and conse- 
quently the sales were outside the State within the meaning of Article 286 (1) (a) 
of the Constitution As we are of the opinion that the assessee must succeed on the 
first point 1t will not be necessary to deal with the second point. 


Section 5, (2) of the Central Sales Tax Act provides : : 


*5(2) Asaleor purchase of goods shall be deemed to take place 1n the course of the import of 
the goods 1nto the territory of India only 1f the sale or purchase either occasions such import or 1s 
effected by a transfer of documents of title to the goods before the goods have crossed the customs 
frontiers of India” 


Section 3 of the Act, which deals with inter-State trade and commerce may also 
be set out as 1t employs the same terminology and has been interpreted by this Court. 
Section 3 reads : 


. * Asale or purchase of goods shall be deemed to take place 1n the course of inter-State trade or 
commerce if 'the sale or purchase— 
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(a) occasions the movement of goods from one State to another ; or 

(b) is effected by a transfer of documents of title to the goods during their movement from 
one State to another ” 
It is not necessary to set out the two Explanations to section 3. 


Tt seems to us that the expression "occasions the movement of goods” occurring 
in section 3 (a) and section 5 (2) must have the same meaning. In Tata Iron and 
Steel Co., Lid, Bombay v S. R. Sarkari, Shah, J., speaking for the majority, 
1nterpreted section 3 as follows : 

' In our view, therefore, within clause (b) of section 3 are included sales 1n which property in the 

goods passes during the movement cf the goods from one State to another by transfer of documents 
of title thereto clause (a) of section 3 covers sales, other than those included 1n clause (b), 1n which 
the movement of goods from one State to another 1s the result of a covenant or incident of the contract 
of sale, and property 1n the goods passes in either State.” 
These observations of Shah, J., were cited with approval by this Court 1n The Cement 
Marketing Co. of India v. The State of Mysore?. This case, itis true, was not dealing 
with the Central Sales Tax Act, but the Court was dealing with a similar question 
arising under Article 286 of the Constitution, before its amendment. But the same 
Bench, 1n dealing with a case arising under the Act (The State Trading Corporation 
of India v The State of Mysore?), again approved of the observations ın Tata Iron 
and Steel Co. case! Sarkar, J., observed thus ` 

* The question then 1s, did the sales occasion the movement of cement from another State into 

Mysore within the meaning of the definition ? In Tata Iron and Steel Co , Ltd. v S R. Sarkar!, it 
was held that a sale occasions the movement of goods from one State to another within section 3 
(a) of the Central Sales Tax Act, when the movement * 1s the result of a covenant or incident of the 
contract of sale’ That the cement concerned in the disputed sales was actually moved from 
another State into Mysoreis not denied The respondents only contend that the movement was not 
the result of a covenant 1n or an incident of the contract of sale” 
This Court then, on the facts of the case, found that the movement of cement from 
another State into Mysore was the result of a covenant in the contract of sale or 1nci- 
dent of such contract. This Cout did not go into the question as to whether the 
property had passed before the movement of the goods or not, and this was because 
according to the decision in Tata Iron and Steel Co. v S.R. Sarkar!,1t did not matter 
whether the property passed in one State or the other. Tata Iron and Steel Co. 
case} was again followed by this Court ın Singarem Colleries Co. v. Commissionc 
of Commercial Taxes, Hyderabad’ 


The learned Counsel for the respondent, Mr. A. Ranganadham Chetty, invited 
us to hold that the observations of Shah, J., 1n Tata Iron and Steel Co. case* were 
obiter, and to consider the question afresh We are unable_to reopen the questicn 
at this stage Shah, J., was interpreting section 3 of the Act, and although the Court 
was principally concerned with the interpretation of section 3 (D), ıt was necessary 
to consider the interpretation of section 3 (a) 1n order to arrive at the correct inter- 
pretation of section 3 (b). Further these observations were approved in The Cement 
Marketing Co of India v The State of Mysore,? The State Trading Corporation of 
India v. The State of Mysore? and Singareni Collieries Co. v. Commissioner of 
Commercial Taxes, Hyderabad*. Inthe State Trading Corporation case,? m so far 
as the assessment for the assessment year 1957-58 was concerned, this Court applied 
the principles laid down in Tata Iron and Steel Co. case’. Accordingly we 
hold that the High Court was wrong 1n holding that before a sale could be said to 
have occasioned import it 1s necessary that the sale should have preceded the import. 


The next question that arises 1s whether the movement of axle-box bodies from 
Belgium into Madras was the result of a covenant in the contract of sale or an incident 
of such contract It seems to us that 1t is quite clear from the contract that it was 
incidental to the contract that the axle-box bodies would be menufactured in Belgium, 
inspected there and imported into India for the consignee. Movement of goods from 
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Belgium to India was 1n pursuance of the conditions of the contract between the 
assessee and the Director-General of Supplies. There was no possibility of these 
goods being diverted by the assessee for any other purpose Consequently we hold 
that the sales took place in the course of import of goods within section 5 (2) of the 
Act, and are, therefore, exempt from taxation. 


In the result the appeals are allowed, the judgment of the High Court reversed 
and the assessment orders quashed. The appellant will have his costs here and in 
the High Court. One set of hearing fee. 


KS. 





Appeals allowed. 
THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
PRESENT :—K. Sussa Rao AND V. Ramaswami, JJ. 


V. M Rv. Mr. Ramaswam Chettiar and another .. Appellants* 
v 
R Muthukrishna Aiyar and others .. Respondents. 


Sale of land—Vendor's habiltty—Warranty of tule—Sale of family properties by Hindu father— 
Indemnity bond indemnifying | against loss—‘ In case the share of the minor son ts set aside and you are made to 
sustain any loss "—Suit by son to set aside the sale of hes half share, decreed —Purchase in Court sale in execution 
of money decree against. son by vendee’s nominee of property so decreed—Vendee’s possession not disturbed — 
Measure of damages 


A Hindu father sold his family properties and executed an indemnity bond undertaking to pay 
the amount of loss * in case the sale of half share of the son 1s set aside and you are made to sustain 
any loss” 

' Ina sut filed on the foot of the indemnity bond by the vendee’s representatives-in-mterest for a 
moiety of the purchase-money and the expenses of defending the suit by the son for his half share, the 
trial Court found that the plainnffs had purchased the half share of the son (decreed in his suit to set 
aside the sale thereof) m Court sale for Rs 736, but decreed the suit on the ground that they could 
recover the damages claimed on the assumption that third party had purchased in the Gourtsale The 
High Court of Madras, m appeal, agreed with the finding of the purchase at Court sale benami 
for the plaintiffs but modified the decree granting only the sum of Rs 736 paid at the Court sale 
and another sum of Rs 500 towards the cost of defending the suit by the son. Hence the mstant 
appeal to the Supreme Court by the plaintiffs, 


Held, the sale by the father was not void but only voidable at the mstance of the son 1n respect of 
his half share and on proof of want of legal necessity In such a case the indemnity bond becomes 
enforceable only 1f the vendee 1s dispossessed from the properties in dispute , a breach of the covenant 
of warranty of title can only occur on the disturbance of possession Further, the indemnity bond 
states the (father) vendor shall be liable to pay the amount of loss the vendee may sustain by the action 
of the son. 

In the instant case, the only loss sustained by the vendee’s representatives (plaintiffs) was a sum 
of Rs 736 paid for purchase at the Court sale and Rs 500 spent for the defence of the son's suit, which 
they had to incur for protecting the continuance of their possession of the properties The High Court 
was right 1n granting only Rs 1,236 and interest thereon from the datefof the suit. 


Appeal from the Judgment and Decree dated the 7th January, 1955, of the 
Madras High Court in Appeal Suit No. 371 of 1949. 

R. Ganapathy Iyer and R Thiagarajan, Advocates, for Appellants. 

M S K. Sastri and M. S. Narasimhan, Advocates, for Respondent No. 2. 


The Judgment of the Court was delivered by 
Ramaswam, F —In the suit which is the subject-matter of this appeal the plain- 
tiffs alleged that Plaint * A? Schedule properties belonged to the second defendant 
and his son, the third defendant. The second defendant sold the village for 
Rs 28,000 to one Swaminatha Sarma by a sale deed Exhibit A dated 12th December, 
a PE NALD RR BOOED BNC TE EBLE 
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1912, which he executed for himself and as guardian of the third defendant who was 
then a minor. The second defendant also agreed to indemnify any loss that might 
be vaused to his vendee ın case the sale of his minor son's half share should later on 
be set aside. Accordingly the second defendant executed the Indemnity Bond— 
Exhibit B in favour of Swaminatha Sarma The sons of Swaminatha Sarma sold 
Plaint ‘A’ Schedule village to the father of the plaintiffs for a sum of Rs 53,000. 
On the same date they assigned the Indemnity Bond—Exhibit B to the father of 
the plaintiffs under an Assignment Deed—Exh'bit D The third defendant after 
attaimng majonty filed OS No 640 of 1923 in the Chief Court of Pudukottai for 
setting aside the sale deed— Exhibit A in respect of his share and for partition of 
joint family properties ,The plamtiffs were umpleaded as defendants 108 and 109 
m that suit The suit was decreed in favour of the third defendant and the sale of 
his share was set aside on condition of his paying a sum of Rs 7,000 to defendants 108 
and 109, and a preliminary decree for partition was also granted. In further pro- 
ceedings, the village was divided by metes and bounds and afinal decree—Exhibit F 
was passed on 6th October, 1936. 


Meanwhile, a creditor of the third defendant obtained a money decree and in 
execution thereof attached and brought to sale the third defendant's half share in 
the ‘A’ Schedule village In the auction-sale Subbaiah Chettiar, the plaintiff's 
brother-in-law purchased the property for a sum of Rs 736 subject to the lability 
for payment of Rs. 7,000 under the decree ın OS No 640 of 1923 Thereafter, 
the plaintiffs have brought the present suit on the allegation that they have sustained 
damage by the loss of one half of the ‘ A’ Schedule village and are entitled to recover 
the same from the second defendant personally and out of the ‘B’ Schedule pro- 
pertes The plaintiffs have claumed damages to the extent of half of the considera- 
tion for the sale deed—Exhibit C mmus Rs 7,000 withdrawn by them. The 
plaintiffs claimed a further sum of Rs. 500 as Court expenses making a total of 
Rs 20,000. ‘The suit was contested on the ground that the Court sale in favour of 
Subbaiah Chettiar was benanm for, the plaintiffs and the latter never lost ownership 
or possession of a half share of the ‘ A’ Schedule village and consequently the plain- 
tiffs did not sustain any loss The trial Court held that Subbaiah Chettiar—P.W. 1 
was benamudar of the plaintiffs who continued to remain 1n possession of the whole 
village The trial Court was, however, of the opinion that though the plaintiffs 
fad, in fact, purchased the third defendant's half share in the Court sale, they were 
not bound to do so and they could claim damages on the assumption that third parties 
had purchased the same. The trial Court accordingly gave a decree to the plamtiffs 
for the entire amount clarmed and made the payment of the amount as charge on 
‘B?’ Schedule properties The second defendant took the matter in appeal to the . 
Madras High Court which found that the only loss actually sustained by the plain- 
tiffs was the sum of Rs. 736 paid for the Court:sale and the sum of Rs 500 spent for 
the defence of OS No 640 of 1923 The High Court accordingly modified the 
decree of the trial Court and limited the quantum of damages to a sum of Rs. 1,236 
and interest at 6 per cent. per annum from the date of the suit. 


The question presented for determination in this appeal 1s—what is the 
quantum of damages to which the plaintiffs are entitled for a breach of warranty of 
title under the Indemnity Bond—Exhibit B dated 19th December, 1912. 


It was contended by: Mr. Ganapathy Iyer on behalf of the appellants that in 
OS. No 640 of 1923, defendant No' 3 obtained a partition decree and a declara- 
tion that defendant No 2 was not entitled to alienate his share in the * A? Schedule 
properties. It was submitted that on account of this decree the appellants lost title 
to half share of ‘ A’ Schédule properties and accordingly the appellants were entitled 
to get back half the amount of consideration under the Indcmnmty Bond—Exhibit B 
The argument was stressed on behalf of the appellants that the circumstance 
that the plaintiffs bad a title of benamidar to the half-share of the third defendant in 
Court auction, was not a relevaht factor so:far as the claim for damages was con- 
cerned. It was suggested that the’ purchase in Court auction was an independent 
transaction and the defendants could not take the benefit of that transaction. We are 
unable to accept the contention of the appellants as correct. In the present case it 
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should be observed, in the first place; that the Indemnity Bond—Exhibit B states that 
defendant No. 2 shall be liable to pay the amount of loss “f ın case the sale of the share 
of the said minor son—Chidambaram—is set aside and you are made to sustain any 
loss", In the second place, it 1s important to notice that the sale deed —Exhibit A 
executed by the second defendant in favour of Swaminatha Sarma was only void- 
able with regard to the share of the third defendant in the family properties. The 
sale of the half-share of defendant No. 3 was not void ab mio but 1t was only void- 
able if defendant No 3 chose to avoid 1t and proved in Court that the alienation was 
not for legal necessity. In a case of this description the Indemnity Bond becomes 
enforceable only 1f the vendee 1s dispossessed from the propeities m dispute. A breach 
of the covenant can only occur on the disturbance of the vendee’s possession and so 
long as the vendee remains 1n possession he suffers no loss and no suit can be brought 
for damages either on the basis of the Indemnity Bond or for the breach of a covenant 
of the warranty of title. The view that we have expressed is borne out by the dec- 
sion of the Madras High Court in Subbaroya | Reddiar v. Rajagopala Reddiar!, in which 
A who had a title to certain immovable property, voidable at the option of C, sold 
it to B and put Bin possession thereof G then brought a suit against A and B, 
got a decree and obtained possession thereof in execution In this state of facts it 
was held by Seshagiri Ayyar, J.,that B’s cause of action for the return of the purchase- 
money arose not on the date of the sale but on the date of his dispossession when 
alone there was a failure of consideration and the article applicable was Article 97 
of the Limitation Act. At page 889 of the Report, Seshagir: Ayyar, J., states * 

“ These cases can roughly speaking be classified under three heads (a) where from the inception 
the vendor had no title to convey and the vendee has not been put in possession of the property , (b) 
where the sale 1s only voidable on the objection of third parties and possession is taken under the void- 
able sale , and (c) where though the title 1s known to be imperfect. The contract is in part carried 
out by giving possession of the properties In the first class of cases, the starting point of limitation 
will be the date of thesale Thatis Mr Justice Bakewell’s view in Ramanatha Iyer v Ozhafoor Pathirisert 
Raman Nambudripad® , and I do not think Mr Justice Miller dissents from ıt However, the present 
case 1s quite different In the second class of cases the cause of action can arise only when ıt 1s found 
that there 1s no good title. The party 1s m possession and that ıs what at the outset under a contract 
of sale a purchaser is entitled to, and so long as his possession 1s not disturbed, he 1s not damnified. 
The cause of action will therefore arise when his right to continue 1n possession 1s disturbed The 
decisions of the Judicial Commuttee of the Privy Gouncil in Hanuman Kamat v Hanuman Mandur? and ın 


35 


Bassu Kuar v. Dhum Singh* are authorities for this position 2 


A similar view has been expressed by the Allahabad High Court in Muhammad Siddig 
v Muhammad Nuh®, and the Bombay High Court in Gulabchand Daulatram v Survapirao 
Ganpatrao*. In the present case ıt has been found by the High Court that P W. 1, 
the auction-purchaser was the brother-in-law of thé plaint.ffs and that he was mana- 
ging the estate of the plaintiffs and defending O S No 640 of 1923 on their behalf. 
It has also been found that P W.1did not take possession at any time and plaintiffs 
have been cultivating and enjoying the whole village all along and at no time were 
the plaintiffs dispossessed of- the property. The only loss sustained by the plaintiffs 
was a sum of Rs 736 paid at the Court sale and a sum of Rs 500 spent for the defénce 
of O.S. No. 640 of 1923 which the plaimtiffs had to incur for protecting the 
continuance of their possession over:the disputed share of land Accordingly the 
High Court was right in granting a decree to the plaintiffs only for a sum of 
Rs. 1,236 which was the actual loss sustamed by them and they are not entitled to 
any further amount. For these reasons we hold that there ıs no merit in this appeal 
which ıs dismissed with costs. . i 


K.G.S. Appeal dismissed. 


— 
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THE SUPREME COURT OF INDIA. 


(Civil Appellate Jurisdiction.) 


PnzsENT:—Mm. P. B GAJENDRAGADKAR, Chief Justice, K. N Wancxoo, 
M. HipAYATULLAH, J. C. Suan AND S. M. Sikri, Jj. 


,K. 8 Abdul Azeez 2 Appellant* 
v. 
Ramanathan Chettiar and others .. Respondents. 


Representation of the People Act (XLIII of 1951), section 39 (4) and Conduct of Election Rules, rule 4— 
Nomination paper filed for election to an Assembly seat— Star? symbol reserved for Swatantra Party entered sn the 
first space—The other two spaces left blank—Gandtdate not of Swatantra Party —If defect of substantial character 
—Regection of nomination not proper 

It amounted to a defect ın completing the declaration so far as * Star °? was shown as the symbol 
and m so far as the blank spaces are concerned ıt showed a failure to complete the declaration as to 
symbols m the nommation paper , they are covered by the composite phrase “ failure to complete or 
defect ın completing the declaration as to symbols ın the.proviso to rule 4 of the Rules, and so'they 
cannot be deemed to be defects of substantial character. Section 39 (4) 1s attracted to the instan t 
case and the rejection of the nommation paper was not proper as held by the High Court 

Appeal from the Judgment and Ord^r dated the 4th March, 1963, of the Madras 

High Court in Appeal Against Order No. 300 of 1962. 


R. Ganapathy Iyer, Advocate, for Appellant, 
R. Mahalingier, Advocate, for Respondents Nos. 1 and 2. 
The Judgment of the Court was delivered by 


Hidayatullah, 7.—At the last General Election to the Assembly ın the Madras 
State five candidates filed their nomination papers for the Nilakotta: const:tuency. 
The appellant K. S. Abdul Azeez was one of them and at the ensuing election he 
was successful having polled 4,000 and odd votesin excess of those of his nearest rival. 
Four other candidates had filed nomination papers and they included respondents 
3 to 5 in this appeal. One of the candidates withdrew and the nomination paper 
of the 5th respondent (Peyathevar) was rejected at the scrutiny. He had shown 
in his nomination paper only one symbol 1n one of the spaces provided for three 
symbols and that was the star which 1s reserved for the Swatantra Party. He was 
not the accredited candidate of the Swatantra Party and as he had not shown any 
other symbol, the nomination paper was held to contain a defect of substance. 


After the election was over two voters (who are respondents 1 and 2 1n this appeal) 
filed an election petition agamst the appellant and one of the grounds urged against 
him, was that asthe rejection of the nomination paper of Peyathevar was improper, 
under section 100 (1) (c) of the Representation of the People Act the election was 
void. Other grounds on which the election was challenged need not concern us 
because nothing turns upon them 1n this appeal. The Election Tribunal held that 
the nomination paper was rightly rejected and dismissed the election petition negativ- 
ing the other allegations as to the election at the same time. On appeal by the two 
voters the decision of the Tribunal was reversed and it was held that the nomination 
paper was improperly rejected and the election of the appellant was, therefore, void. 
On hearmg Mr. Ganapathy Iyer and looking into theerelevant provisions on the 
subject of symbols we are satisfied that the decision of the High Court was right, 


The matter has to be considered in relation to the Conduct of Election Rules, 
1961. Sub-rule (1) of rule 5 enables the Election Commission to specify the 
symbols that may be chosen by candidates at elections and the restrictions to which 
their choice shall be subject By virtue of this power the Election Commission issued 
a notification No. SO. 2316 dated 19th September, 1961, which showed im a table 
the symbols for the Madras Legislative Assembly elections Some of these symbols 
were reserved for recognised political parties and the name of the party was men- 
t À—M E e 
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tioned in brackets against the reserved symbol. Symbols which were not reserved 
were “free symbols" and an independent candidate, such as the appellant could 
choose one of them If two or more independent candidates chose the same free 
symbols lots were to be drawn These rules were ın the notification and detailed 
reference to them 15 hardly necessary because the matter 1s perfectly plain. 


The question 1s whether by choosing a symbol reserved for a political party and 
by leaving blank the space where he could have shown two other symbols as Ius 
alternative choice Peyathevar's nomination paper became so defective that ıt was 
rightly rejected In this connection we have to see the provision of section 36 (4) 
of the Representation of the People Act, 1951 — Sub-section (4) provides - 

“ The Returning Officer shall not reject any nommation paper on the ground of any defect which 
isnot of a substantial character ? 

This sub-section must be read with rule 4 of the Conduct of Election Rules. It 
provides as follows — 

“ Every nomination paper presented under sub-section (1) of section 33 shall be completed in 
such one of the Forms 2-A to 2-E as may be appropriate. ” 
The Form appropriate to this election had a blank space where a candidate could 
show three symbols in order of preference as symbols of his choice. The appellant 
showed only the star in the first space and left blank the other two places The 
nomination paper, therefore, did not comply with section 33 read with rule 4, 
The nomination paper was however, saved by the proviso to rule 4 which reads : 

* Provided that a failure to complete, or defect in completing, the declaration as to symbols in 
a nomination paper ın Form 2-A or Form 2-B shall not be deemed to be a defect ofa substantial charac- 
ter within the meaning of sub-section (4) of section 36 ” 

The Tribunal held that mentioning a reserved symbol and leaving blank the 
space for alternative symbols, did not come within this proviso and was a defect of 
substance. The High Court held otherwise and, in our opinion, nightly. In so 
far as the blank space 1s concerned ıt showed a failure to complete the declaration 
as to symbols and where the star was shown as the symbol 1t amounted to a defect 
in completing the declaration as to symbol ın the nomination paper. In other 
words, taking the proviso as a whole the mention of the star and leaving blank 
rest of the space was covered by the composite phrase “ failure to complete or 
defect in completing the declaratfon as to symbols ”. 


Mr Ganapathy Iyer contends that a defect in completing the symbol is some- 
thing like putting down “ two bullocks”’ but omitting the words “ with yoke on ” 
or mentioning the “ ears of corn" without mentioning “ the sickle ” in describing 
the reserved symbols for the Congress and the Communist Parties respectively. We 
donotagree. Ifanindependent candidate named * star," “ bicycle ? and ** flower” 
as his preferences there would be no defect in the nomination paper except one, 
namely, that he included the “ star” a reserved symbol to which he was not entitled. 
The phrase “ defect 1n completing the declaration as to symbols” would obviously 
cover such a case and there 1s no difference between that case and this where the star 
18 shown 1n the first space and the rest of the space 1s left blank. The intention seems 
to be that the question of symbols should not play an xmportant part because symbols 
can be assigned by political parties till the date for withdrawal and nomination paper 
should not be cancelled during the interval. 


On the whole the decision of the High Court was right in the circumstances of 
this case and we see no reason to reverse it ‘The appeal, therefore, fails and is 
dismissed but as none appeared to contest it there shall be no order as to costs. 


KGS. Appeal dismissed: 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction ) 


Present '—P. B. GageNpRAGADKAR, Chief Jusiwe, K. N. Wancuoo, 
M. HirnAvATULLAH, V Ramaswami AND P. SATYANARAYANA RAJU, JJ. 


Ram Gopal Reddy .. Appellant* 
U. 
The Additional Custodian, Evacuee Property, Hyderabad .. Respondent. 


Administration of Evacuee Property Act (XXXI of 1950), section 46—Scope—Property which belonged 
to an evacuee declared as evacuce property— Person claiming the same as belonging to him not availing of the remedies 
under the Act.—Suit by him for declaration of his tule—If barred by section 46 

Transfer of Property Act (I V of 1882), section 53-A—Applicability 

The scheme of the Administration of Evacuee Property Act clearly 1s that where a certain pro- 
perty admittedly belonged to an evacuee, any person claiming the property or any interest or right 
therein has, on receipt of notice under section 7 (1) requiring him to show cause why the property 
Should not be declared as evacuee property, to appear before the authorities entitled to deal with the 
matter. Any person aggrieved by an order of such an authority has the right to appeal under section 
24 and if necessary to go in revision under section 27 Having provided this complete machinery for 
adjudication of all claims with respect to evacuee property, the Act by section 46 bars the jurisdiction 
of civil or revenue Courts to entertain or adjudicate upon any question whether any property or any 
right to or interest in any property 1s or 18 not evacuee property Where therefore the property or 
any right to or interest 1n any property undoubtedly belonged to the evacuee and any transferee from 
the evacuee claims the property or any right to or interest therein, he has to avail of the remedies 
provided under the Act If he fails to do so he cannot file a suit in the civil or revenue Court to have 
the question whether any property or any right to or any interest therein 1s or 1s not evacuee property 
decided ın view of the clear provision of section 46 of the Act 

In a suit filed by the plamtiff for a declaration that he 1s the owner of certain property, the plain- 
tiff cannot take the benefit of section 53-A of the Transfer of Property Act 


Appeal from the Judgment and Decree dated the 8th April, 1960, of the Andhra 
Pradesh High Court in Appeal No. 21/1 of 1956.* : 


m, V. R. Tatacharz, Advocate, for Appellant. i 


N.-S. Bındra, Senior Advocate (R. N. Sachthey, Advocate, with him), for 
Respondent. 


The Judgment of the Court was delivered by 


Wanchoo, J.—The only question raised ın this appeal on a certificate granted 
by the Andhra Pradesh High Court 1s whether the suit. brought by the appellant 
is barred under section 46 of the Administration of. Evacuee Property Act, XXXI 
of 1950, (hereinafter referred to as the Act). The facts are not in dispute and may 
be briefly narrated. 

On 15th November, 1946, the appellant claimed to have purchased certain’ 
patta lands from one Abdul Aziz Khan and paid him Re. 6127/8/- in Osmamia Sicca. 
The appellant got possession of the land and thereafter in June, 1949 Abdul Aziz 
Khan applied in the Tehsil office for the transfer of the patta in the name of the 
appellant. Before, however, any transfer was made, Abdul Aziz Knan seemed 
to have migrated to Pakistan. Consequently, the Deputy Custodian took steps 
to declare Abdul Aziz Khan an evacuee. In that connection the appellant 
received notice from the Deputy Custodian in December, 1950 under section 47 of 
the Act asking him to show cause why the land should not be declared evacuee 
property Though the appellant’s case was that he engaged a Counsel to appear 
on his behalf before the Deputy Custodian, no one seems to have appeared on his 
behalf, and m consequence, the Deputy Custodian declared the property to be 
evacuee property. Thereafter the appellant was given a notice requiring him to 
surrender possession of the land to the Tahsildar. The appellant then made 
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representation before the Deputy. Custodian that he had purchased the property 
from Abdul Aziz Khan in 1946 and was the owner thereof from before the Evacuee 
Property Law came into force. The Deputy Custodian called upon him to produce 
evidence and thereafter recommended to the Custodian that the property might 
be declared not to be evacuee property. The Custodian did not accept this recom- 
mendation on the ground that there was no registered sale deed duly executed by 
Abdul Aziz Khan 1n favour of the appellant and no transfec of property could 
therefore be said to have taken place m 1946, and ordered that the declaration of 
the property as evacuce property should stand and further said that if the appellant 
was aggrieved by this decision he could obtam a declaration of his rights from a 
competent Court. In consequence, the appellant filed the suit out of which the 
present appeal has arisen in the Court of the Subordmate Judge, Nizamabad and 
prayed that a declaration be made tnat he was the owner of the property and in 
Possession thereof and that the Custodian be ordered to execute and register a sale 
deed thereof in his favour. The suit was resisted by the Custodian and the main 
contention ráised on his behalf was that the suit was barred under section 46 of 
the Act The Subordinate Judge however held that the appellant was entitled to 
the benefit of section 53-A of the Transfer of Property Act (IV of 1882) and that 
the civil Court had jurisdiction inasmuch as the sale had taken place before 1947. 


The Custodian then went in appeal to the High Court, and the only question 
raised there was that the suit was barred under section 46 of the Act. The High 
Court reversed the decision of the Subordinate Judge and held that the appellant 
had been given notice under section 7 of the Act ın December, 1950 and did not 
appear before the Deputy Custodian w:th the result that the property was declared 
as evacuee property The High Court further held that after this declaration the 
appellant’s remedy was to proceed by way of appeal or revision under the Act and 
that a suit was barred in view of section 46 thereof The appellant’s contention 
that as he was a third party he was entitled to maintain the suit was negatived by 
the High Court In consequence the High Court dismissed the suit but directed 
the parties to bear their own costs The appellant then obtained a certificate from 
Nae High Court to appeal to this Court, and that 1s how the matter has come up 

efore us. 


We are of opinion that there is no force in this appeal. It is unnecessary to 
consider the cases cited at the Bar on behalf of the appellant for whatever may be 
the position of Jaw where the title cf the evacuee himself ıs in dispute, as to which 
we express no opinion, there can be no doubt that where the property admittedly 
belonged to the evacuee and the person filing the suit claims to be a transferee from 
the evacuee, the suit would certainly be barred in view of section 46 of the Act. 
Section 46 inter alia lays down that “ save as otherwise expressly provided in this 
Act, no civil or revenue Court shall have jurisdiction to entertam or adjudicate 
, upon any question whether any property or any right to or interest 1n any property 
is Oris not evacuee property” It ıs admitted that the appellant had received 
notice from the Deputy Custodian under section 7 (1) of the Act but had neglected 
to appear before him and ıt was in those circumstances that the Deputy Custodian 
declared the property to be evacuee property That order of the Deputy Custodian 
could be taken in appeal under section 24 by the appellant to the authorities provided 
under the Act, and if necessary the appellant could also go in revision to the Custodian- 
General under section 27. The scheme of the Act clearly 1s that where the property 
admittedly belongs to the evacuee any person claiming the property or any interest 
or right therein has on receipt of a notice under section 7 (1) to appear before the 
authorities entitled to deal with the matter under the Act Any person aggrieved 
by an order of such an authority made unde: section 7 has the right to appeal under 
section 24 and if necessary to go ın revision under section 27. The Act thus pro- 
vides a complete machinery for a person interested in any property to put forward 
his claims before the authorities competent to deal with the question and to go in 
appeal and im revision if the person interested feels aggrieved. Having provided 
this complete machinery for adjudication of all clams with respect to evacuee 
property, the Act, by section 46, bars the jurisdiction of civil or revenue Courts to 
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entertain or adjudicate upon any question whether any property or any night to 
or intercst in any property is or is not evacuee property. Where therefore the 
property or any right to or interest 1n any property undoubtedly belonged to the 
evacuee and any transferee from the evacuee claims the property or any right to 
or interest therein he has to avail of the remedies provided under the Act. If he 
fails to do so he cannot file a suit in the civil or revenue Court to have the question 
whether any property or any right to or any interest therein ıs or ın not evacuee 
property decided in view of the clear provisions of section 46 (a) of the Act. The 
fact that the Custodian 1n his order said that the appellant could go and establish 
his right in a competent Court is of no assistance to the appellant, for if the law bars 
the jurisdiction of civil and revenue Courts tne Custodian’s observation that the 
party before him could go to a competent Court to establish his mght will not 
confer jurisdiction on a cıvıl or revenue Court Nor can ıt be said on the facts 
found in the present case that the appellant had become the owner of the property 
before 1947 for admittedly the property was worth more than Rs. 100 and it is 
not disputed that a registered sale deed was necessary to pass title from Abdul Aziz 
Knan to the appellant. No registered sale deed was executed ın this case and there- 
fore the property did not pass from Abdul Aziz Khan to the appellant even upto 
the time when Abdul Aziz Khan became an evacuee. It may be that 1f Abdul 
Aziz Khan had tried to get back the property, section 53-A of the Transfer of 
Property Act would come to the aid of the appellant in defence But the present 
suit has been filed to establish the right of the appellant as owner of the property 
and in such a suit the appellant cannot take the benefit of section 53-A of the Transfer 
of Property Act. We therefore hold in agieement with the High Court that the 
suit ıs clearly barred under section 46 (a) of the Act. 


The appeal therefore fails andas hereby dismissed . In the circumstances we 
pass no order as to costs. 


V.K. ——— Appeal dismissed. 
THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction ) 
PresENT:—P B. GAJENDRAGADKAR, M HipAvATULLAE AND JC. Suan, JJ. 


Garikapati Veerayya .. Appellant* 
v. 
Nannapaneni Subbayya Chowdhary and others .. Respondents. 


Specific performance—Agrcement to sell—Sit for specific. performance—-Plaintiff-purchaser’s readiness and 
willingness to perform his part—Necessity—Mode of proof of such readiness and willingness 


Curl Procedure Code (V of 1908), section 96, Order 6, Rule 7—Departure from specific case set up in plaint 
—Permissibility—New plea of fact not set up sn plaint—If can be raised for first time in appeal 


There 1s no doubt that in a suit for specific performance the plamtiff must show that he was ready 
and willing to perform his part of the contract from the time the contract was made till the date of 
decree He must aver in hus plant that he was ready and willing to perform his part of the contract 
and if the averment ıs traversed he must prove the said averment Law does not require that in order 
to prove his readiness and willingness, the plaintiff 1n a suit for specific performance of an agreement 
to sell must show that he had ready in his hands the requisite amount which had to be paid by him to 
his vendor If he proves that he had 1n his hands such ready amount and was willing to pay it, that of 
course 18 a very clear case of the plaintiff's readiness and willingness But the same fact can be proved 
if the plaintiff can show that at all material times he could have raised the said amount and was 
willing to do so and was prepared to perform his part of the contract If he fails to allege and prove 
his readiness and willingness he has no right to claim specific performance 

But where the plaintiff filing a suit for specific performance of an agreement to sell does not speci- 
fically aver in the plaint, in general terms, his readiness and willingness to perform his part but only 
chooses to make a clear, categorical and specific plea that he was having the necessary funds ready 
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with him at all material times and was ready and willing to pay the same to the defendant on his 
executing conveyance, 1t would not be open to hum to give up that case and to contend 1n the alter- 
native that even if he had not the cash ready with him as alleged he could have raised the same ay 
all material times 

In such a case the new plea of fact that the plamtiff could have raised the amount cannot be raised 
for the first time in appeal, and the suit for specific performance decreed on the ground that the said 
plea had been established 


Appeal by Special Leave from the Judgment and decree dated 4th March, 
1955 of the Andhra High Court in AS No 301 of 1951] 


M S.K. Sastri, Non Subramanya Sastri and M S Narasimhan, Advocates for 
Appellant. 

Purshottam Trikamdas, Senior Advocate (Rasklal, B Shah and K R Chau- 
dhuri Advocates with nim), for Respondents Nos. 1 ana 2. 


The Judgment of the Court was delivered by 


Gajendragadkar, J —This appeal arises out of a suit filed by respondents 1 and 
2 against the appellant claiming specific performance of an agreemert to sell the 
land ın suit which had been executed ın favour of respondent No 1 by the appellant 
on 4th December, 1947 The case set up by the said respondents ın their plaint 
was that unaer the agreement 1n question, the appellant had undertaken to execute 
a Sale-deed in respect of the property covered by 1t within a month after the date of 
the agreement for payment of Rs 11,400 At the time of the agreement, Rs 1,500 
had been paid and Rs 2,000 ard Rs 1,000 had been paid thereafter on 14th Janu- 
ary, 1948 and 2nd February, 1948 respectively Respondent No 1 had kept the 
balance of the sale-price ready to be paid to the appellant, but the appellant post- 
poned executing the sale-deed and so, the present suit had to be instituted claiming 
specific performance of the said agreement. 

That plaint further alleged that on 16th September, 1948, the second respondent 
had agreed to purchase the said property from the first respondent for Rs 13,200, 
and so, the second respondent had joined the first respondent 1n the present suit. 
The plaint claimed that the sale-deed should be executed by the appellant in favour 
of the second respondent To this action, one Manthasa Venkatapathiraju was 
impleaded as defendant No 2, the appellant having been impleaded as defendant 
No. 1. The plaint alleged that defendant No 2 claimed to be a prior mortgagee of 
the suit property and set up some conflicting claims in regard to the said property, 
and so, 1t became necessary to add him as a party defendant to the present action. 

The claim thus made by the two respondents was challenged by the appellants. 
His case was that respondent No 1 was not ready and willing to carry out his part 
of the contract and that after waiting for a sufficiently long period, the appellant 
had called upon respondent No 1 to pay the balance within four days by a tele- 
graphic notice sent on Ist October, 1948 Since respondent No. 1 did not comply 
with the said notice, the appellant informed him by a notice on 16th November, 
1948 that owing to his default, the contract stooa cancelled The appellant’s 


contention was that the cancellation of the contract by him was 1n the circumstances 
justified. 


Defendant No 2 the alleged piior mortgagee, who had been impleaded as 
defendant No 2 pleaded that he had been unnecessarily joined to the suit and denied 
that he had made conflicting statements regarding the subsisting nature of the debt 
as alleged in the plant 


On these pleadings, the trial Judge framed 6 substantive issues He rejected 
the appellant’s contention that the second respondent was not competent to file the 
suit along with the first respondent, but he upheld his pleas on other points Accord- 
ing to the trial Court, the appellant had validly rescinded the contract, the respon- 
dent No 1 had committed breach of the contract ana not the appellant, and res- 
pondent No 1 was not ready ana willing to perform his part of the contract He 








T Reported in 1955 An.W R. 502. 
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* also held that the second defendant was not a necessary party to the suit On these 
findings, the claim made by the respondents was rejected and their suit was dismissed 
with costs. 

Respondents | and 2 then preferred an appeal in the High Court of Andhra. 
Subba Rao, QJ and Umamaheswaram, J , who heard the appeal in the first ın- 
stance differed Subba Rao, CJ held that respondent No 1 was ready and willing 
to perform his part of the contract at all material times and that the appellant was 
not justified 1n rescinding the contract As we will presently mention, before the 
contract was rescinded, respondent No 1 had called upon the appellant to satisfy 
him about his clear title by producing before him evidence that the prior mortgage 
over the property covered by the agreement had been satisfied The trial Court had 
held that this requisition was not bona fide and had, 1n fact, been set up by respon- 
dent No 1 to gain time, because he did not have enough money with him to pay 
the balance to the appellant Subba Rao, GJ, differed from this conclusion and 
held that the requisition made by respondent No. 1 1n that behalf was justified and 
had not been waived as alleged by the appellant 

Umamaheswaram, J , on the other hand, agreed with all the findings recorded 
by the learned trial Judge He held that respondent No 1 was not ready and 
willing to perform his part of the contract at all material times, that the demand 
made by hum for proof of the discharge of the alleged prior mortgage was not 
bona fide ana it was not justified, and according to lum, the appellant had validly 
rescinded the contract. 

In view of this difference of opmion between the two learned Judges, 
the appeal was referred to Chandra Reddy, J , who agreed with the view taken 
by Subba Rao, C J and so, in the result, the appeal was allowed and the claim 
made by respondents 1 and 2 was decreed with costs throughout Ht is against this 
decree that the appellant has come to this Court by Special Leave. 

Before dealing with the merits of the appeal, 1t 1s necessary to refer to some more 
facts in regard to the property with which we are concerned 1n the present appeal. 
The said property consists of agricultural land and its area ıs about 6 acres It 
formed part of a larger area of 40 acres which originally belonged to one Upadrasta 
Venkatarama Sastri and his brother’s widow Venkata Lakshmamma It appears 
that on 26th March, 1928, the said two owners had created a sumple mortgage in 
respect of this property for Rs 10,000 in favour of the second defendant On 12th 
April, 1931, one of the two mortgagors Venkatarama Sastri executed another simple 
mortgage for Rs 2,000 in favour of the same mortgagee the mortgaged properties 
being the same as under the first mortgage plussome more lands During the subsis- 
tence of these mortgages the mortgagors sold the equity of redemption 1n the said 
lands bit by bit until about 11 acres remained with them 

The appellant had obtamed a money decree against the Upadrasta family in 
OS No 213 of 1930 in the Court of the District Munsiff at Bapatla In execution 
of the said decree, the said lands were brought to sale and they were purchased at 
Court auction by one Raghavayya The sale certificate was issued in favour of the 
Court purchaser on 7th December, 1942 On 29th October, 1945, the said Court 
purchaser sold the said property to the appellant Having obtained title to the 
said property in this manner, the appellant entered into the suit agreement of sale 
with respondent No 1 on 4th December, 1947 

` As soon as thus agreement was entered into between! the parties, the first 
respondent was put in possession by the appellant The agreement was that the 
balance had to be paid by respondent No 1 to the appellant within one month and 
that i£ it was not paid within the said time, 1t was to carry interest at 6} per cent. per 
annum  Itiscommon ground that soon after the property was thus put 1n possession 
of respondent No 1, he received nearly Rs 1,200 as income from the crops stand- 
ing ın the field which had been delivered tohim The result of this agreement was 
that respondent No 1 on payment of Rs 1,500 only got possession of the land, and 
promised to pay the balance within the stipulated time, subject to the condition that 
on failure to pay the amount, he would pay interest at 6} per cent per annum on: 
that amount. 


- 
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After this agreement was passed, respondent No 1 paid Rs 3,000 to the appel- 
lant on two dates which we have already mentioned Since he did not pay the 
balance of the price, the appellant sent a telegraphic notice to him calling upon hum 
to pay the balance within four days This notice was served on Ist October, 1948 
The first respondent did not acknowledge receipt of this telegram, but proceeded 
to ask the appellant to show him the documerts of title as well as vouchers to satisfy 
him that the prior mortgage over the property had been discharged , and he alleged 
that the appellant was del.berately avoiding to produce those documents and was 
gaming time This notice was rephed by the appellant on 22nd October, 1948 
The appellant warned the first respondent that the demand for the documents was a 
device intended to gain time and that the first respondent knew all about the prior 
mortgage and was not justified in asking the appellant to produce any documents in 
that behalf Thereafter on 16th November, 1948 the appellant by notice 
informed the first respondent that the agreement had beer cancelled and called upon 
him to deliver possession of the property ard take back the amount of Rs 4,500 
which had been paid by him to the appellant less the amount due to the appellant 
towards the yield from out of the said lands Further exchange of notices took place 
between the parties and ultimately on 22nd April, 1949, the present suit was filed 


We have already seen that two substantial issues arose between tne parties in 
the present litigation The first issue was whether the appellant was justifiea in 
rescinding the contract and the decision of that issue would turn upon the considera- 
tion of two other points, whether the time was of the essence of the contract as 1t was 
initially made between the parties , 1f not, whether the appellant was justified 1n 
making time the essence of the contract by his notice which he issued on Ist October, 
1948 The other aspect of the matter which would be relevant im dealing with the 
question about the validity of the rescission of the contract by the appellant, 1s 
whether 1espondent No 1 was justified ın calling upon the plaintiff to produce satıs- 
factory proof about the discharge of the prior mortgage The other important 
issue which arose between the parties was whether respondent No. 1 was ready and 
willing at all material times to perform his part of the contract. Since we have 
come to tne conclusion that the trial Court was right 1n holding that respondent No 1 
has not shown that he was ready and willing to perform his part of the contract, 
we do not think 1t necessary to consider the other 1ssue as to the validity of the res- 
cission of the contract There 1s no doubt that in a suit for specific performance, 
the plamtiff must show that he was ready and willing to perform his part of the con- 
tract from the time that the contract was made until the date of the decree This 
pesos 1s not disputed before us, and so, we will deal with this point in the present 
appeal. 


'The true legal position in this matter 1$ not in doubt In a suit for specific 
performance, the plaintiff must aver 1n his plaint that he was ready and willingto per- 
form his part of the contract and if the said averment is traversed, he must prove 
the said averment Law does not require that m order to prove his readiness and 
willingness, the plaintiff must show that he had ready ın hus hands the requisite 
amount which had to be paid by him to his vendor If he proves that he had in his 
hands such ready amount at all material times and was willing to pay it and get 
the conveyance executed in his favour, that, of course 1s a very clear case of the 
plaintiff's readiness and willingness But the same fact can be proved if the plam- 
tiff can show that at all material times, he could have raised the said amount and was 
willing to do so and was prepared to perform his part of the contract and carry out 
the stipulations binding on him If the plaintiff fails to allege and prove his readi- 
ness and willingness in this matter, he has no right to claim specific performance 


In the present case, the plamt did not specifically aver ın general terms the 
readiness and willingness of respondent No 1 to perform his part of the contract. 
The only material allegation made in the plaint was that : 

“the first. plamtiff kept the balance of the sale-price all along ready and as the first defendant 
appeared to throw doubts even on this fact, the first plaintiff deposited the balance of Considera- 
tion money together with interest at the contract rate of Rs 0-4 per Rs. 100 per month up to that 
date viz , Rs.*7, 290-7-6 1n the name of his lawyer Shri Burra Ramamurtion 24th November, 1948, 
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m the District Co-operative Bank, Tenah and intimated the fact of deposit in the registered notice 
of that date” f 


It 1s true that the issue which was framed in this behalf was a general 
isste about the readiness and willingness of the first respondent to perform 
his part of the contract, but the allegation made in the plant was more 
precise, concrete and narrow , 1t was that the first respondent had kept ready 
with hun the whole of the balance due to be paid to the appellant It is 
significant that when respondent No 1l gave evidence he sought to sup- 
port thus narrow, specific and clear case He stated on oath that he had money 
ready and he had told the appellant that the money was ready with him and that 
he would pay it to him immediately if only the appellant was willing to execute the 
document According to his evidence, by the first week of March, he nad kept the 
balance ready with him It 1s thus clear that the parties went to trial on this issue 
by reference to the narrow case made by respondent No 1 that he had the balance 
ready with him from March, 1948 ‘The trial Court examinea the whole of the 
evidence, oral and documentary, led by respondent No 1 in support of his plea and 
came to the conclusion that he did not have the necessary money till 23rd November, 
1948 to perform his part of the contract, and so, 1n order to cover up his inability 
to produce that amount, he made unreasonable demands on the appellant by calling 
upon him to produce satisfactory evidence about the discharge of the prior mortgage. 
It may be stated at this stage that though the respondents impleaded defendant 
No. 2 on a specific plea that defendant No 2 was making contrary claims on the 
strength of the prior mortgage, at the trial they gave up that plea and offered to 
have the sale-deed without any proof about the satisfaction of the said earlier. mort- 
gage 

When the appeal was argued before the High Court, it does not appear to have 
been urged by the respondents that the finding of the trial Court on the narrow 
point raised before it was wrong In fact, though there was a difference of opimon 
between Subba Rao, C J. and Umamaheswaram, J , on other points raised in the 
appeal, all the three learned Judges who heard the appeal in the High Court have 
not differed from the finamg of the trial Court that respondent No 1 had failed to 
prove his plea that he had the balance ready with him since March, 1948. The 
difference arose on the question as to whether 1t was essential that respondent No 1 
must prove that he had the cash with hum, or whether it would be enough if he 
showed that he could have raised the necessary amount at all material times. On 
this point, Umamaheswaram, J , held agreeing with the trial Court that since res- 
pondent No 1 had made a clear, categorical and specific case in that behalf, ıt was 
not open to him to give up that case and to contend ın the alternative that even if he 
had not the cash ready with him, he could have easily raised the said amount. 
Umamaheswaram, J , thought that if such a new plea was allowed to be raised 1n the 
appeal for the first time, 1t would be unfair to the appellant, whereas Subba Rao, 
C J ,took the view that the approach aaopted by the trial Court was wrong and that, 
in law 1t was open to respondent No. 1 to prove that he could have raised the said 
amount at the relevant tıme. In our opmion, the view taken by Umamaheswa- 
ram, J ,15 right Subba Rao, C J , appears to have ignored the specific plea made by 
the respondents in their plaint He has not noticed the fact that the plaint did not 
make any averment as it should have about the respondent’s readiness and willing- 
ness to perform their part of the contract, and the only allegation made in that behalf 
was that respondent No 1 had the necessary cash at all material times That being 
so, 1t would not be right, we think, with respect, to hold that the trial Court was 
bound to enquire whether respondent No 1 could have raised the said amount. It 
was open to respondent No. 1 to make that plea and then the trial. Court could cer- 
tainly have considered it But 1f the first respondent made out a much higher claim 
and suggested that he would prove that he had the necessary amount 1n Jus possession 
it would not be right to find fault with the trial Court 1f ıt considered that plea in 
the light of the evidence adduced by the respondent in its support and on the merits, 
rejected ıt "The finding of the trial Judge on the merits ıs unexceptionable and has 
not been dissented from in the High Court. The only question which calls for our 
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decision, therefore, is whether the Appeal Court should have allowed the respon- 
dents to make out a new plea of fact for the first time in appeal In dealing with 
this question, we must have regard to the pleadings made by the parties on the point, 
and as we have already indicated, the pleas made by the respondents and the evidence 
led on their behalf unmistakably indicate that their case was that cash was ready 
in the hands of respondent No 1 and respondent No 1 was willing to pay ıt to the 
appellant at all material times 


Besides, there are some general considerations which are inconsistent with the 
view taken by the majority of the Judges in the High Court If respondent No. 1 
had the necessary amount ready in his possession, 1t 18 very unlikely that the would 
keep 1t with himself and not pay ıt to the appellant, because a fairly large amount 
lying idle with him carried no interest, whereas non-payment of the said amount to 
the appellant involved the liability of respondent No 1 to pay interest. That is one 
consideration which 1s inconsistent with the case of the respondents. 


The other consideration which has not been duly taken into account by the 
High Court 1s the conduct of respondent No 1 in depositing the amount on 24th 
November, 1948, with his lawyer This deposit was made after respondent No. 1 
received Rs 6,900 from respondent No 2on 22nd November, 1948  Itis not 
without sigmficance that respondent No 1 who claims to have had the balance 
ready with him during the whole of the period, has had to agree to sell the property 
to responuent No 2 even before a conveyance was executed in his favour and as the 
trial Court has observed, and rightly, there 1s every reason to believe that it is out 
of the amount of Rs 6,900 paid by respondent No. 2 to respondent No. 1 that 
the deposit came to be made on 24th November, 1948. 


In this connection, the demand made by respondent No 1 on the appellant to 
produce evidence about the discharge of the prior mortgage also throws some light. 
The respondents solemnly impleaded defendant No. 2 ın the present suit on the plea 
that defendant No 2 was setting up a claim 1n respect of the property 1n question, 
and when defendant No 2 denied that he made any conflicting. statements, they 
told the trial Court that they did not press that part of their case It 1s unnecessary 
to consider the evidence led by the parties on this part of the case, but we cannot help 
observing that the trial Court appears, on the whole to be right ın coming to the 
conclusion that respondent No 1 invented this requisition in. order to gain time ; 
otherwise 1t 1s not easy to unaerstand how without satisfying himself that the prior 
mortgage had been discharged, he agreed to convey a good title to. respondent No 2 
and how at thetrial, both the responaents agieed to take a document from the appel- 
lant without adjudication about the said alleged claims of the prior mortgagee. Those 
general considerations ın our opinion, lend strong support to the view taken by the 
trial Court that respondent No 1 did not passess the necessary cash, and so, could 
not succeed ın the present suit for specific performance. If respondent No. 2 had 
pleaded at the trial that he would have been able to raise the necessary amount, the 
appellant would have had an opportunity to meet that case ; but since no such plea 
was made at the trial, ıt was not open to him to raise this point for the first time in 
appeal Therefore, we are satisfied that the High Court erred in entertaining this 
plea and allowing the respondents claim for specific performance on the ground 
that the said plea had been established. 


The result, 1s the appeal 1s allowed, the decree passed by the High Court rever- 
sed and that of the trial Court restored with costs throughout. 


V.K. Appeal allowed. 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction ) 


Present —M. HipavATULLAH, J. R. MupHorkAR, R S BACHAWAT AND 
J. M Suzzar, JJ. 


T. D Gopalan e Appellant® 


v. 
The Commissioner for Hindu Religious and Charitable Endow- 
ments, Madras ^ Respondent 


Gonstitution of India (1950), Article 133 (1) (a) and (b)—JDispute as to whether suit property was private 
alienable property or a public temple—1If incapable of valuation for the purposes of Article 133 (1) (a) or (b). 

Where the dispute between the parties to a suit centres round the question whether the suit pro- 
perty 1s private alienable property of a certam family or 1s a public temple, ıt cannot be said that the 
subject-matter of the dispute 1s incapable of valuation for the purpose of grant of a certificate under 
Article 133 (1 (a) or (b) The subject-matter of the dispute has to be ascertained with reference to the 
claim made by the plaintiff in the plaint and where according to the plait the property 15 the private 
ahenable property of a family, the Court ought to value the property accordingly for the purposes 
of Article 133 (1) (a) or (b), though according to the defendant the property1s malienable and ıs a 
public temple which could have no market value 


Appeal by Special Leave from the Judgment and Order dated the 11th January, 
1961 of the Madras High Court ın S G Petition No 165 of 1960 


R. Ganapathy Iyer and R Thagarajan, Advocates, for Appellant. 
A. V. Rangam, Advocate, for Respondent. í 
The Judgment of the Court was delivered by 


Shelat, F —This appeal by Special Leave is against the order ofthe High Court 
of Madras dated 11th January, 1961 refusing the certificate under Article 133. (1) 
(a) and (b) of the Constitution. 


The authorities appointed under the Hindu Religious and Charitable Endow- 
ments Act, (Madras Act II of 1927) having held that the premises No 29, South 
Masi Street, Madurai, wherein the idol of Sri Srinivasaperumal and certain other 
idols were located constituted a temple within the mearing of the said Act, the 
appellant filed an application in the District Court for a declaration that the said 
premises were private property and for an order setting aside the said decision 
The said application was by an order of the High Court converted into a suit. 
The main question 1n the suit was whether the said premises could be said to be a 
temple as defined by Madras Act XIX of 1951 The District Judge, Madurai, 
decreed the suit in favour of the appellant holding that the aforesaid premises did not 
constitute a temple and set aside the decision of the said authorities On appeal, 
the High Court reversed the said judgment and decree and found that the premises 
in question constituted a temple. The appellant thereupon filed a petition for 
leave to appeal to this Court and submitted that the value of the subject-matter 
of dispute in the District Court as also in appeal 1n the High Court was more than 
Rs 20,000 and that the judgment of the High Court having reversed the judgment 
and decree of the trial Court he was entitled to leave under Article 133 (1) (a) and 
(b). The High Court dismissed that application on the following grounds (a) that 
the subject-matter of the dispute, whether 1t was a private o1 a public temple could 
have no market value and therefore was incapable of valuation, (5) that clause (b) 
of Article 133 (1) could not apply as the judgment and decree passed by 1t did not 
involve directly or indirectly a claim or question respecting property of the value 
of Rs 20,000 or more; and (c) that the appeal did not involve any substantial 
question of law. T 


For the time being we are concerned with grounds (a) and (b) and not with 
ground (c) as the contention raised by Mr Ganapathi Iyer for the appellant was 
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that the refusal to grant leave by the High Court unde: either of the clauses (a) and 
(b) of Article 133 (1) was not correct. 


The point for consideration ıs whether the High Court was right in holding 
that the property 1n question whether as a private or a public temple was incapable 
of valuation as ıt could have 1n either case no market value It may be observed 
that the appellant claimed that the property belonged to the Thoguluva family 
and he was in management thereof for and on behalf of the family The swt in 
the first instance was filed by him in the form of an application, being O P No 37 
of 1950 under section 84 (2) of Madras Act II of 1927 Under that Act only a 
fixed Court-fee was payable That being so, the appellant did not have to pay 
Court-fees as ıt would in the case of an ordinary suit on a valuation made by him 
therefor The application was subsequently converted into a suit by an order of 
the High Court He was therefore entitled to contend at the time of the leave 
application that the property 1n dispute was of the value of not less than Rs 20,000. 


It does not appear to be 1n dispute that the site of the Mandapam and the 
structure standing thereon was originally the property of one Kuppazyan and his 
undivided sons The appellant's case was that in execution of the decree in suit 
No 650 of 1882 passed against the said Kuppaiyan the property was sold by public 
auction and purchased by Thoguluva Thirumalayyan, the appellant’s ancestor, for 
a sum of Rs 1,060 The original mandapam was thereafter ueproved upon and 
some additional structures e g , shops and other constructions were added, the expen- 
ses for such repairs and additions having been met by the descendants of the said 
Thoguluva Thirumalayyan, and therefore the property belonged to and was an 
alienable private property of the family On the other hand, the case cf the respon- 
dents ın their written statement was that the property was a public temple for public 
religious worship and that the allegation of the plaintiff that it was a private 
property capable of alienation was “false and mislcading” The case of the appel- 
lant was accepted the trial Court but was rejected by the High Court and the 
High Court held that the property was a public temple within the meaning of 
Madras Act XTX of 1951. 


The dispute between the parties was thus centered 10und the question whether 
the property was the private alienable property of the said family or was a public 
temple as held by the High Court There was eviaence that the shops subsequently 
constructed as aforesaid were let out to tenants for a number of years and property * 
taxes were levied thereon by the Madura: Municipality, presumably on their rate- 
able value We may also mention here that on his application to this Court for 
directing an inquiry into the value of the property under Order 45, Rule 1 of the 
Code of Civil Procedure the appellant has stated that he has in his possession munici- 
pal receipts showing the propeity tax paid to the Madurai Municipality Accord- 
ing to the appellant, property tax for the half year ending 30th September, 1950 
was Rs 94-0-6 and for the half year ending 31st March, 1961 ıt was Rs 130 36NP. 
According to him the half-ycarly tax would be equivalent to one month’s rent and 
on that basis the annual iental value would come to Rs 1,126-6-0 in 1,950 and to 
Rs. 1,672-32 nP in 1961 It that be so, capitalising that value at twenty times 
the annual rental value, the value of the property would come to more than 
Rs 20,000. 


The refusal of the High Court to grant leave was based on the observation that 
whether the property is a private or a public temple ıt was incapable of valuation. 
But as observed earlier ihe appellant’s case was that the subject-matter of dispute 
in the suit was the private property of the said family and that it was alienable 
property and therefore capable of a valid transfer That being the dispute between 
the parties, the High Court was{not right in assuming that whether the property 
was a private or a public temple, it was incapable of valuation The subject- 
matter of the dispute has to be ascertained with reference to the clam made by 
the plaintiff in his plaint arid since according to the plaint, the property is the private 
property of the said family capable of alienation, the High Court ought to have 
valued the property accordingly and though according to the respondents the pro- 
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perty was inalienable and was a public temple. The High Court was thus wrong 
ip pioceeding on the aforesaid assumption. 


We would therefore allow the appeal, set aside the order passed by the High 
Court and remand the case to the High Court to decide the application for leave 
in accordance with the observations made in this judgment The High Court 
may either hold the inquiry itself or remit the case to the trial Court to hold such 
inquiry and report toit Accordingly, the appeal ıs allowed and the High Court's 
order is set aside. The respondents will pay to the appellant the costs of this appeal. 


VE. . Appeal allowed. 


[END op Votume (1966) II M.L J. (S C)] 
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NOTES OF RECENT CASES. 


Anantanarayanan, O C F Pethaperumal Maistry v. 
2nd March, 1966. Perumal Maistry. 


CR P. No 562 of 1965. 


Madras Cultwwating Tenants’ Protection Act (XXV of 1955), section 3 and Rule 8 (1) 
of the Rules of 1955—Application for eviction on the ground of arrears of rent—Payment of 
arrears directed by order of Court to be made on or before a certain date—Whole of the day fixed 
for compliance available—Order of eviction on the same date—Not valid—Hearing and dis- 
posal of the application by successive officers—Provmsion in the Rules 


Where a Court fixes a date for the fulfilment of a certain condition the person 
on whom the obligation 1s imposed will have the whole of that day for complymg 
with that order 


Where the order of the Officer fixed a particular date on and before which the 
tenant has to deposit the arrears of rent, and though the name of tenant was called 
at about 5 pm that would not necessarily ply that he could not have still com- 
plied with the earlier direction to deposit or pay the arrears on that date An 
order for eviction on that very date 1s not sustainable. If the Court had made the 
order of eviction on the next day, the order will be unassailable 


Rule 8 (1) of Rules framed under the Act provides for the hearing and disposal 
of an application under the Act by the successive officers presiding over the Court. 


Ganapath. Padayach: v Dharmapuram Mutt, (1965) 2 M.L J 14, referred. 
T R Venkatraman, for Petitioner 
N Krishnamurthi, for Respondent 


VS —S Petition allowed 
Venkatadit. F Netaj: Bus & Lorry Service v 
1st April, 1966 Gurumurthy 


CR P No. 974 of 1963 


Limitation Act (IX of 1908), Article 31—Delwery of goods by carrier—Non-delivery— 
Suit for compensation — When. the goods ought to be delwered—Starting point for limitation 


The date of despatch, according to the case of defendant, was 2nd March, 1961. 
The plaintiff sent a registered letter to the defendant 1nformmg non-dehvery and in 
the absence of a satisfactory reply, issued a registered notice on 5th March, 1962, 
and filed the suit on 10th December, 1962 On the question of limitation 


Held, the suit is barred under Article 31 of the Limitation Act Time, would 
begin to run afte: a reasonable period has elapsed on the expiry of which the delivery 


2 


ought to have been made. Article 31 does not contemplate the period of one year 
from the date of notice. 


T. L. Nagaraja Rao, for Petitioner. 
G Fagadeesa Rao, for Respondent. ~ 


` 


V.S. Petition allowed, 
Anantanarayanan, O C F E. K. Subramaniam v. 
2nd April, 1966. Mrs Sundarammal. 


CR P.No 412 of 1966. 


Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), section 11 (4), 18— 
Application for evrction on the ground of wilful default in payment of rent—Order to pay arrears 
of rent—Non-complrance—Order terminating proceedings and directing tenant to put the landlord 
mn possesston—Executable under section 18 

An order under section 11 (4) of the Madras Rent Control Act terminating 
further proceedings and directing the tenant to put the landlord in possession of the 
buildmg, made on the non-compliance of the interim order directing the tenant to 
pay the arrears of rent pending an application for eviction on the ground of wilful 
default in the payment of rent, 1s executable under section 18 of the Act. 

V Bhavani Sankar for R. Venkatrama Sarma, for Petitioner 


B. T Seshadn, for Respondent. 


V.S ———— Petition dismissed. 
Kalasam, F M/s. Pilmen Agents (P ) Ltd, v. 
11h April, 1966. Collector of Madras 


W P Nos 621 of 1965 & 513 of1966 


Customs Act (LII of 1962), sections 12, 28 and 147—WNon-levy of duty —Recovery from 
the agent of smporter— Procedure. prescribed under section 28 to be followed — f the remedy zs 
tame-barred, lability also extenguished—O:der adjusting time-barred levy against the momes 
of agent—Order tllegal—Liable to be quashed by writ, notwithstanding existence of an alter- 
native remedy. 


Under section 28 of the Customs Act in the case of non-levy of customs duty, the 
Collector must within six months from the relevant date, the date on which an order 
for the clearance of the goods was made, serve a notice on the person chargeable with 
the duty calling upon him to show cause and after hearing the representation, pro- 
ceed to pass the order and recover the amount If no such notice is issued within 
six months, the debt becomes time-barred and cannot be recovered The Act is a 
Code which defines the procedure and will have to be followed for collecting the 
duty which had not been levied and the procedure prescribed under section 28 will 
have to be followed [It 1s futile for the Officer to contend that even though the re- 
medy under section 28 1s barred, he can avail himself of the general law and proceed 
against the agent of the importer The recovery of the amount of non-levy against 
the agent under section 147 of the Act ıs subject to following the procedure enacted 
by section 28 


If the remedy to recover the amount of non-levy became time-barred, the lia- 
bility to pay the duty is also extinguished, and it cannot be adjusted out of the 
accounts of the agent of the importer. 


As the impugned order adjusted the accounts of the agent for the liability 
of the importer and which lability was time barred, a writ will issue to quash the 
illegal order, ın spite of the existence of an alternative remedy 


Decision of the Bombay High Court in AS. No 71 of 1963, referred. 

M K. Nambuar, for K Krishnamurthi, for Petitioners. 

G Ramanujam, for Respondent 

VS ———— Petition allowed 


Natesan, J. Port Trust of Madras v. 
10th March, 1966. M/s. Bombay Company (P ), Ltd 
SA. Nos 1005 and 1550 of 1962 

Workmen’s Compensatwn Act (VIII of 1923), section 19— Remedies of employer against 
stranger—Injury to workman—— Compensation paid to workman—ZInjury to workman caused 
by tortious act of defendant’s servants—Right of plaintiff to be indemnified by defendant— 
Suit against. defendant claiming amount of compensation paid by plaintiff. —Chl Court has 
jurisdiction—Workman on receipt of compensation under the Act precluded from filing a suit 
againt the tort-feasor—Right of employer to be indemnified by the tort-feasor—Dufferent causes 
of action. 

The plaintiff had to pay compensation to its workman under the Workmen’s 
Compensation Act in respect of the injuries sustained by him and then filed the pre- 
sent suit against the defendant claiming the amount on the ground that 1t was the 
tortious act of the defendant's seivants that resulted ın the permanent disablement 
of the plaintiff's workmen. On the question of the jurisdiction. of the civil Court, 

Held : The civil Court has jurisdiction to entertain the suit filed by the plaintiff 
against the defendant clauming the compensation paid to the workman on the 
ground that the injury was the result of the tortious act of the defendant's servants. 

This right of mdemnity is conferred on the plaintiff by the provisions of section 
13 ofthe Act. The question whether this right is available even outside the provi- 
sions of section 13 of the Act was not finally decided. 

It may be that the workman having elected to clam compensation under the 
Act is precluded from filing a suit for damages in tort against the tort-feasor. But 
that does not preclude the employer from pursuing his remedies against the tort-feasor 
having satisfied the workman’s clam The causes of action in the two cases are 
entirely different. 


V V Raghavan, M Francis and P Royan, for Appellant. 
K C Jacob, S K L Rattan and 7 Satyanarayanan, for Respondent. 


V S. ———— Appeal allowed. 
Venkatadri, F Sivagami Ammal v. Jagadambal 
24th March, 1966. AAAO No. 154 of 1966, 


Mamntenance—Charge—Propertwes charged under maintenance decree—Sale in execution 
to satisfy claims of arrears of maintenance—No extinguishment of the charge—Lrabiltty for 
future maintenance. attaches to property—Omussion to mention charge in sale proclamation in 
execution of charge decree—No wawer or estoppel of right to maintenance. 

The effect of the sale of the property, ın execution of the charge decree for 
maintenance, to satisfy the claim for arrears of maintenance does not extinguish 
the charge completely and once for all. It is only a sale to satisfy the particular 
clam The hability in respect of maintenance payable in future remains attached 
to the property 

The omission to mention the existence of the charge for future maintenance in 
the sale proclamation on the first execution petition will not amount to a waiver of 
the right to future maintenance or estoppel against claiming such right. 

K V Venkataseshadri, for Appellant 


T S Ramaswam and M. Srinwasan, for Respondent 


V.S. ——— Ordered Accordingly. 
Venkatadri, F m Shamlal v. M/s Parle of Products 
6th April, 1966 a Manufacturing Co (P.), Ltd. 


A.A.O No. 405 of 1964. 
Trade Mark— Pearl”? and ** Parle’s”—Marks deceptively similar likely to cause 
confusion in the minds of public—Refusal of registration 
The marks “Pearl” and *Parle's" are deceptively similar and therefore 
likely to cause confusion in the minds of the public. The order of refusal of regis- 
tration of the mark “ Pearl " 1s justified. 
M-NRG 


Case Law discussed. 
R Rangachari and M. Mustafayerkhan, for Appellant. 
T Dullip Singh, for Respondent. 


VS. ———— Appeal dismissed. 
Kamalakar Vithal Gulwadi v. 

Katlasam, F Union of India. 
22nd April, 1966. W P. No 722 of 1965. 


Cual Servant—Civil Service (Classification, Control and Appeal) Rules—Stoppage 
at the efficiency bar—No right to be heard before stobpage—No wolaton of principles of 
natural justice—BStopbage not a puneshment—Constttution of India (1950), Article 311, 


After the amendment of the Civil Service (Classification, Control and Appeal) 
Rules, 1954 the right of the civil servant to be heard before the stoppage at the 
efficiency bar had been taken away The doctrine of holding office at the President’s 
pleasure 15 modified to the extent provided under the Constitution. and the statutory 
rules, Further it cannot be said that stoppage at the efficiency bar is a punish- 
ment. The Government is entitled to say that the officer js not quahfied for .he 
higher pay ‘Though the civil servant could be adversely affected in that he 1s 
denied a higher pay, there 1s no punishment, which will require that notice should 
be given and officer's explanation taken into consideration before the order of stop- 
page at the efficiency bar. It may be advisable to inform the officer that his pro- 
gress is not satisfactory so that he may try and improve But the officer has no 
right to be heard and cannot claim a right to be heard or plead that any principle 
of natural justice had been violated 


V. G. Rao for Row and Reddy and N. G R Prasad, for Petitioner. 
G Ramanujam, for Respondent 


V.S. — Petition dismissed. 
Anantanarayanan, C.F. and S V. Viswanathan v. 
Ramakrishnan, F. G P. Rangaswami 
. 7^ ith July, 1966. W. A. No. 99 of 1965. 


: Madras District Mumapalities Act (V of 1920), sections 44, 47 and rule 10 (c) of 
the Rules framed under section 303 (2) (a) of the Act and Gonstitution of India, 1950, Article 
326—Elections to muntcipality—Electoral roll—h.clusion of the name cf voter of less than 
twenty one years of dge—Constitutional bar—Such melusion, a nullity and non-est— To be 
taken note of by the Election Tribunal and Courts—Reception of such vote, improper. 


Article 326 enacts that a citizen of India and who is not less than twenty one 
years of age, shall be entitled to be registered as a voter at an election. Where the 
name of the voter has been included 1n the Assembly Roll, infringing the provisione 
of Article 326 (1n a case where the person was of less than the prescribed age), that 
part of the instrument 1s void and 1s non est. Apart from the question about the 
self-contained nature of the District Municipalities Act and the Rules framed there- 
under, limiting the scope of investigation of Election Tribunals and determining 
their jurisdiction, when a specific breach of the Constitution in the preparation of 
the Statutory Instrument, whose contents have to be relied upon for decision has 
been brought to the notice of the Election Tribunal as well as of the High Court, 
effect will have to be given to the consequences which will follow from such a breach. 
Such a constitutional breach involves the rendering of the electoral roll a nullity 
so far as the disputed voter's name ıs concerned, and his name entered ın the roll 
must be deemed as non est, for the purposes of acceptance of reception of his vote. 


M. K. Nambiyar for N. Swamam and S. C. Padmanabhaswam., for Appellants. 
S. Mohan Kumaramangalam, for Respondent. 
Advocate General (N. Krishnaswam Reddi), for Government Pleader. 


V.S. —— Appeal allowed 


[FULL Benca] 


Veeraswam:, Sheik Ah v. Sheik Mohamed. 
Kunhammed Kutty and A A.O.No. 286 of 1960. 
Natesan, JF 


18th March, 1966. 


Cuil Procedure Code (V of 1908), section 44-A and Limitation Act (IX of 1908), 
Article 181—Execution of a decree of a Superior Court of a reciprocating territory —Limutation— 
** As of tt had been passed by the District Court ?>—Meaning—Sectron 44-A (1) of the Code, 
has nothing to do with the law of limitateon—Furisdiction of the District Court—Arises on the 
filing of the certified copy of the foreign decree—Filing of non-satisfaction certificate—Merely 
procedural requrement—Filing of a certified copy of the foreign decree—No period of limitation 
prescrebed—Three years under Article 181 of the Limitation Act applies for execution of foreign 
decree—Accrual of the right to apply from the date of filing of the certified copy of the foreign 
decree 


Section 44-A (1) of the Code of Civil Procedure 1s confined to the powers and 
manner of execution of foreign decrees and has nothing to do with the law of 
limitation The fiction created by the sub-section by the words “as 1f ıt has been 
passed by the District Court", goes no further and 1s not for all purposes, but is 
designed to attract and apply to execution of foreign judgments by the District 
Court 1ts own powers of execution and the manner of it in relation to its decree 
without reference to limitation. The contiary view expressed ın Uthamram v Abdul 
Kassim Co , (1963) IIM L J 412, 1s not correct The law of limitation as contained 
in the Limitation Act, as a procedural law and as lex fort will, however, apply, 
independently of section 44-A, to execution 1n India of a foreign. judgment of a 
Superior Court 1n a reciprocating territory. 


The jurisdiction of a District Court in this country to execute a foreign judgment 
arises from and 1s exercisable by the filing ofa certified copy of the foreign decree or 
judgment Itis only thereafter, and never until then the procedural laws as to lex 
Jori will be attracted to execution The Limitation Act can possibly apply to such 
execution only after filing a certified copy of the foreign decree or judgment as 
required by section 44-A (1) Section 44-A (1) does not require the filing of a 
non-satisfaction certificate as a condition for the District Court to assume 
jurisdiction The requirement relates merely to procedure The contrary view 
held in Uthamram v Abdul Kassum Co, (1963) II M L J 412, is not correct. 


There ıs no lumitation for filing a certified copy of a foreign decree or judgment 
under section 44-A (1) of the Code 


Article 181 of the Limitation Act ıs the only Article that applies to execution of a 
foreign judgment under section 44-A (1) The language in column 1 for this Article 
is not related to any particular Court. The Article prescribes a period of three years 
and the limitation commences when the right to apply accrues The right to apply 
under Order 21, rule 11 of the Code for execution of a foreign judgment accrues 
on and from the date of filing of a certified copy of foreign decree under section 44-A 

I 


Article 183 1s applicable only to execution of decrees of a Court established by 
Royal Charter ın this country Article 182 ıs not applicable because that Article is 
confined to execution of a decree or order of any civil Court in this country. 


K Rajah Iyer, for Appellant. 
V K Theruvenkatachari, for Respondent. 
V S. Appeal dismissed. 


M—NRC 
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Venkatadri, F The British Machinery Supplies v. 
20th June, 1966. Devaray 
CR P No 1142 of 1963, 

Hire Purchase—Ehwrer in possession and use of the goods— Pledge of the goods by the hirer— 
Default mn payment of instalments by hirer under the agreement — Option to terminate agreement 
not exercised by the owner—Rughts of parties—Owner not entitled to sue pledgee for recovery 
of the goods 

In all hire purchase agreements, there 1s a dual nature, where a hirer can trans- 
fer the benefit of the hiring alone while retaming the option to purchase , or he 
can assign the option alone, remaining in possession of the goods until-the ure pur- 
chase price 1s paid , or he can assign his entire rights under the agreement, in which 
case the assignee becomes entitled both to the use of the goods and to the option to 
purchase. 

A prohibition against the assignment must be so framed as to cover both the 
assignment of the benefit of hiring and the transfer of the option to purchase 

A condition in-the agreement that the hirer shall not sell the goods does not 
prohibit the hirer from assigning the benefit of hiring. The pledge by the hirer 
would not constitute a breach of the hire purchase agreement, in the absence of a 
provision 1n the agreement expressly prohibiting the hirer from pledging or parting 
with possession of the goods 

Once there was default in the payment of the instalments the owner could have 
terminated the agreement, but he has not exercised that right At the time of the 
pledge, the hirer has the legal possession of the goods and had a right to use the same 
In the circumstances, the huer had a right or interest in the goods when he pledged 
the goods : 

The owner ıs not entitled to sue the pledgee to recover the goods. He can sue 
the hirer for damages and for the balance of the price 

R Rangachari, for Petitioner 

Y Venkatasubramaman, for 2nd Respondent 


K Venkateswara Rao, Amicus Curiae, on behalf of 3rd Respondent 


VS —— Petition dismissed 
Ramakrishnan, F S M P Govindaraj, In re 
8th July, 1966. Crl R G No 1725 of 1964 


CrI R P No 1696 of 1964 

Madras Prohibition Act (X of 1937), section 3 (20) and Madras Denatured Spirit Methyl 
Alcohol and Varnish (French Polish) Rules, 1959, Rules 6 (u) and 11—French Polssh— 
Tansporting from Karaikal (Union Territory) to Bangalore under a permit—Passing through 
the intervening State of Madras—Conuietron for transporting in Madras State—Not sustam- 
able 

Words and Phrases—Transporteng 

The case of the prosecution was that the petitioner was taking a quantity of 
French Polish from Karaikal under the strength of a gate pass issued by the authori- 
ties at Karaikal to Bangalore under a State permit issued by the Mysore Excise 
Department. He was charged with the offence of transporting under 1ule 6 (22) 
of the Madras French Polish Rules m the mtervening State of Madras 

Held, the accused cannot be convicted for transporting within the meaning of 
rule 6 (z) of the Rules ‘Transport means transport from the starting point to the 
ultimate destination Merely passing through a place in the course of journey does 
not amount to transporting to that place. Many absurd situations will arise, if the 
act of transport 1s construed as involving a number of minor transports within any 
two points between the termini, comprising of the starting point and the destination 

Emperor v. Dagadu Sheba, 39 B LR. 1062, referred. 

P. R. Gokulakrishnan, for Petitioner. 

S. R. Srinwasan, for Public Prosecutor. 

V.S. ——— Petition allowed. 


JVatesan, F. Parthasarathi Chetty v. 
18th. March, 1966. S. Chitra Pillai. 
S.A. No. 29 of 1905. 


Madras Buildings (Lease and Rent Control) Act (XVII of 1960), sections 26 and 35— 
Order of eviction obtained against the tenant under the old Act—Binding on the sub-tenant— 
Executable against the sub-tenant even under ‘the new Act of 1960 


f Cil Procedure Code (V of 1908), Order 21, rule 103—Suit to mamian possesswon— 
Question of title to present possession nvolved—Later sui claiming possession in a different 
tetle—Not sustainable. 


The respondent-landlord obtained an order for eviction of his tenant under 
the old Act In execution delivery was ordered after the Court passed an order 
for removal of obstruction to the appellant. The suit filed by the appellant to set 
aside that order on the ground that he was the chief tenant entitled to the possession, 
was finally dismissed by the High Court in second appeal on the finding that he 
was only a sub-tenant bound by the order of eviction passed against the tenant. 
The appellant then filed the present suit contending that he was a sub-tenant, 
not impleaded 1n the rent control proceedings as a party and hence the order for 
eviction has become mexecutable after the Rent Control Act of 1960 was enacted, 
In the second appeal. 


Held, The provisions of sections 26 and 35 of the Act of 1960 do not render 
the order of eviction obtamed under the old Act against the tenant unavailable 
i against the sub-tenant who was not 1mpleaded to the proceedings under the old 

ct. 


In a suit instituted under Order 21, rule 103 of the Civil Procedure Code, by a 
person in possession who 1s sought to be dispossessed the questions that are tried are 
questions of title to the present possession. The claim to the same relief cannot be 
tried once over agam between the same parties, just because in the latter sut the 
title on which relief ıs claimed purports to be different from the one the plaintiff 
had put forward earlier. 


® N. G. Raghavachan and N S. Varadachart, for Appellant. 
A Sundaram Ayyar, S. Padmanabhan and O. K. Sridevi, for Respondent. 


V.S. Appeal dismissed. 
Kalasam, F. Vallimayil Ammal v. 
24th March, 1966. Commussioner of Enquiry. 


W.P. No 981 of 1965. 


Commissions of Enquiry Act (LX of 1952)—Appointment of Commission to enquire 
into a case of Police firing—Son of the petitioner, one of those who were killed in the 
encedent—Examination of witnesses—Opportumty to petitioner to cross-examine witnesses 
in regard to the reputation of the deceased —Enquiry by Commission, quasi-judicial ın nature— 
Judicial approach even though decision itself may not have binding force—Principles of natural 
Justice equally applicable to such enquiries by Commsston~—-Writ of certiorari. 


As the rights of parties are involved and as the Commussion of Inquiry is to 
Act objectively in submitting the report, the exercise of its functions ıs quas: judicial 
in nature. ' : 


When the authority making a decision which may affect the rights of parties 
is required to adopt a judicial approach even though the decision by itself may 
not take effect, the proceeding will be quasi-judicial. 


The principle of natural justice 1s applicable not only to the authorities that 
could decide the matter finally but also to authorities who were called upon to 
submit a report for further consideration by some other body. 
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In:the absence of any rules prescribed by the State Government, the Commission 
of Inquiry ıs bound as a matter of necessary 1mplication to observe the principles 
of natural justice in 1ts proceedings. 


- The petitioner should be allowed an opportunity to make any relevant state- 
ment which she may desire to make and a fair opportunity to correct, and controvert 
any relevant statement brought forward to her prejudice. It 1s clear from the 
nature of the report called for from the Commussion, the mode of inquiry prescribed 
and the position of the petitioner, whose son's reputation is likely to be affected, 
that the right of the petitioner to cross-examine the witnesses, whose evidence is 
likely to affect the reputation of the petitioner's son, cannot be denied 


K. V. Sankaran, R. Ganesan and D. Pandian, for Petitioner. N 


K. S Bhakthavatsalam, for the Additional Government Pleader on behalf of 
Respondent. 


VS. Petition allowed. 
Srinivasan, F. The Workmen of Tinnevelly-Tuticorin 
° 8th April,-1966. 7 Electric Supply,Co , Ltd v. 


Industrial Tribunal. 
W.P. No. 657 of 1963. 


Industrial Dispute—Bonus—Available surpius—Full Bench formula —Workmen employed 
an electric supply company—Amounis refundable to consumers under the Electric Supply Act— 
Cannot be termed a prior charge—Deduction from gross profits proper—Depreciation of 
plant and machinery— Triple shift allowance—Items of machinery on duty round the clock— 
Allowance deductable—Four per cent return on working capital—Four per cent only on reserves 
used as working capital—Rehabilttation charge—Onus of proof on employer —Mulhplier and 
divisor. 


The sum refundable to the consumers under the Electricity Supply Act, as 
the charge for the supply of energy had been levied from the consumers at a higher 
rate than what the law prescribed, cannot be given the nomenclature of a prior 
charge for the purpose of arriving at the available surplus for payment of bonus. 
In the eye of the law, any amount collected over and above what would be a reason- 
able return is not part of the income of the licensee. It 1s only fit ıs income of 
the licensee that the question of regarding 1t as a prior charge arises, 


In the context of a dispute with regard to bonus bemg based upon the profits 
of the concern, it ıs not the income-tax law that can possibly say the last word in 
respect of depreciation. It would not be untrue to say that the Income-tax Law 
makes allowances for depreciation only on a notional scale as 1t were and does not 
in all cases cover the true depreciation that a piece of machinery might suffer. 
When once 1t cannot be denied that the 1tems of machinery are on duty right round 
the clock, an extra shift allowance 1s permussible for the purposes of arriving at the 
distributable profits. 


The view taken by the Tribunal that four per cent return can be calculated on 
the working capital computed as the difference between the current assets and current 
liabilities is certainly erroneous Four per cent return contemplated by the Full 
Bench formula refers only to reserves used as working Capital 


In regard to deduction of rehabilitation charges, the onus of proof 1s on the 
employer The multipher has to be determined on the basis of the increase in the 
prices and the divisor should be arrived at on proof of the expectation of life of the 
machinery. In so far as the machinery employed in the electrical undertakings 
is concerned its economic life has been given in Schedule VII to the Act and the 
estimate of life so given in the Act must be taken as having been reached after exten- 
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sive study, research and actual working The multipher is the ratio between 
the cost price of the plant and machinery and its probable cost price when ıt requires 
to be, replaced 


In the absence of evidence justifying the adoption of the multiphers used ın 
the case, the Tribunal was not justified ın acceptmg the figures given by the 
Management. 


N. G. R Prasad, for Row and Reddy, for Petitioner 
M R Narayanaswam, for Respondent 


V.S. Petition allowed 
Venkatadri, F. Sivappa Naicker v.. 
15th Apri, 1966. Sarangapani Naicker. 


S.A. No. 1216 of 1963. 


Transfer of Property Act (IV of 1882), section 53-A— Part performance— Transferee in 
possession under a deed of exchange— Transfer of paita to transferee—Deed of exchange 
unregistered, and hence invalid.—Right of transferee to resist claims of transferor—Right 
exercisable to transfers ether as plaintiff or defendant in an action. 


The appellants-plaintrffs are entitled to rely on the doctrine of part perfor- 
mance as embodied 1n section 53-A of the Transfer of Property Act. 


It ıs well settled, that when in pursuance of an agreement to transfer property, 
the intended transferee has taken possession though the requisite legal document 
has not been executed and registered, the position 1s the same as if the documents 
had been executed provided specific performance can be obtained between the 
parties to the agreement, 1n the same Court, and at the same time when the subse- 
quent legal question falls to be determined. 


The right to resist the claim of the transferor given under section 53-A can be 
exercised irrespective of the fact whether the transferee was arraigned as plaintiff 
or defendant in the suit. 


V. Vedantachar: and R. K. Thatachari, for Appellant. 
V Srmwasa Ayyar and K. Raman for Respondent. 


V.S. Appeal allowed. 
Veeraswam and Haji J A Kareem Sait v. 

Natesan, FF Deputy Commercial Tax Officer, Mettupalayam 
24th June, 1966. W.P Nos 4052 to 4056 of 1965. 


Central Sales Tax Act (LXXIV of 1956) sectzons 9 (3) and 13 and Central Sales Tax 
(Madras) Rules, 1957, rule 5 (7)—Notwe of assessment of escaped turnover of inter-State 
sales—Action under rule 5 (7) unauthorised and ultra vires—Sustainable under section 9 
(3)—Levy on collecton—State Sales Tax Authority empowered to levy and collect. 


Interpretation—Statute—Legislation by Parlament by reference and adoption of State 
law—Existence of the local law essentsal—Local law re-enacted in substantial Jorm —Validity 
of legislation by reference and adoption. 


Rule 5 (7) of the Central Sales Tax (Madras) Rules ıs unauthorised and is 
ultra mres the State Government. This sub-rule provides for (1) assessment 
of escaped turnover, (2) period of limitation for applying the power to assess 
such turnover and (3) determination by best judgment of the escaped turn- 

£ 
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over. The provisions of the Central Act do not themselves provide for any of these 
matters and certamly section 13 (4) of the Act does not specifically confer power on 
the State Government to make a rule like sub-rule (7). 


But section 9 (3) of the Central Act enables and empowers the department to 
take the proceedings against the assessee, and enacts that the State Sales Tax 
Authorities shall assess, collect and enforce payment of the Central tax in exactly 
the same way as under the local sales tax law and for that purpose the authorities 
will have same powers as they possess under such law to assess, collect and enforce 
local sales tax. 


Where Parliament intends to adopt, for purposes of Central legislation, any 
particular provisions of a State law, ıt can do so by reference to those provisions instead 
of reiterating them verbatum. But ıt cannot make a law adopting the provisions 
of a local law which did not exist at the time. Looking at the substance and not form 
of the matter, section 16 of the Madras General Sales Tax Act of 1959 has substan- 
tially re-enacted the provisions of the 1939 Act relating to assessment of escaped 
turnover and the period of limitation for exercising that power. Section 9 (3) 1s 
therefore not unconstitutional 


M. K Nambr for K K. Venugopal and S. Ramalingam, for Petitioner. 
Special Government Pleader, for Respondent. 
V.S. Petitions dismissed. 


2 [Stpreme Court ] E ' Sow uio 
CH, Subba Rao and Vemareddi' Ramaraghava Reddy v. 
UE Ramaswamt, FF. EE, ; ; Konduru Séshu Reddy. 


, 26th April, 1966. € Nó 265’ of 1964. 


sa Madras ‘Hindu' Religious ad Charitable Endowments Act (L of 1951)— Madras Act H 
of 1927—Speerfic Relef Act, section 42—Cwnl. Procedure Codes, 1859 and 1877—Effect 


of compromise — Legislative History discussed ~ 1 A 


The worshipper ófa Hindu temple is entitled, 1n certain’ circumstances, to brin; 
a surt’for ‘declaration that the alienation ‘of “the temple properties by the de jure 
Shebáit 1s invalid and not binding upon the temple - Ifa Shebait has improperly 
alienated trust property a suit can be brought by any person interested for'a declara- 
tion that such ahenation is not binding upon the deity but no' decree for recovrey of 
possession Gan be made ın such a suit unless the Plaintiff in the suit has the present 
night to the possession. Worshippers of temples are ın the position of cestus qué 
frustees or'beneficiaries in a spiritual sense See Vidyapurna. Thirthaswamr v Vedyanidhi 
Tirthaswamt (died), (1904) ILR. 27 Mad 435' at 451: 14 MLJ'105 Since 
‘the worshippers do not exercise the deity's power of suing to protect ts own! interests, 
they are not entitled to recover possession of the property improperly alienated by 
the Shebait, but they can be granted a declaratory decree that the aliénation 
is not’ binding on the deity (see for example Kalyana’ Venkatatamana Avyangar Ý 
‘Kasturi Ranga Aiyangar, (1916) 31 MLJ' 777: 'IL'R 40 Mad! 212. ‘and 
Chidambaranatha Thambıran v Nallaswa Mudahar, (1917) 33: ML. 357: IL-R. 
41 Mad 124’ , It has also been decided by the Judicial Committee ın Abdur Rahim v. 
Syed Abu Mohammed Barkat Al Shah, (1927) LR 55 IA 96: 54 MLJ 609: 
that a'suit for a declaration that property belongs to a wakf can be maíntained by 
Mahomedans interested in the wakf without the sanction-of the Advocate-General, 
and a declaration can be given in such a suit that the ee 18 not bound by 
the, compromise decree relating to wakf properties. 


i In our opinion, section” 42 of the Specific Relief Act 1 1s not exhaustive of the 
cases in which a declaratory decree may be made and the Courts have power to 
grant such a decree independently of the-requirements of the section. It follows 
therefore in the present case that the suit of the plaintff for a declaration that the 
compromuse decree 1s not binding on the deity 1s maintainable as ADRE outsıde the 
‘purview "of section 42 ‘of thé Spec.fic Relef Act ~ : 


„P Babula, K Rajendra Chaudhuri and K. R Chaudhuri, IERTA for Appellants, 
P Ram Reddy and A V. V. Nair, Advocates for Respondent No. 1. à : 
4T, V. Re Tatachari, Advocate for Respondent No. 2 





G.R. , Fa . Decree modified. 
. [Supreme CovnT] i ' £o N 
K. N Wanchóo, M. Hidayatullah, ‘Jaichand Lal Sethia v. 
' S. M Sikri, V Ramaswami and : ThesState of" West Bengal. 
F M Shelat, 37 2 Cr] “A: No. 110-6f 1866. 


' 8rd May and 27th July; 1966. 


Defence of India Rules (1963)— Rule. 30—Habeas Corpus Petition —Mala fide 
‘detention—Arttcles 14, 21, 19, 22, 358, 359 (1) of the Constitution. 


- Even though the order as drawn up recites that the, State Government was 
satisfied, the accuracy of that recital can be challenged 1n Court to’ a lunited extent. 
The accuracy can be challenged in two ways either by proving that. the State'Goyern- 
ment never applied its mind to the matter or that the authorities of the State Goverti- 
ment acted mala fide In a normal case the existence of such:a recital in a duly 
‘authenticated order will, ın the absence of any evidence as to its inaccuracy,, be 
accepted by'the Court as establishing that the necessary condition was fulfilled., In 
other-words, in a normal case the existence of such a recital in a duly authenticated 
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order that the State Government was satisfied will, in the absence of any evidence to 
the contrary, be accepted by the Court as establishmg that the State Government 
was so satisfied. Ifthe, order of detention itself suffers from any lacuna ıt 1s open to a 
Court inaqroper case to call foran affidavit from the Chief Minister. or other 
Maunister concerned or to call for the relevant file from the State Government, in 
order to satisfy itself as to the accuracy of the reciatal made in the order of deten- 
tion. ` : : 
For instance, ın Biren Dutta etc v Chief Commissioner of Tripura, (1965) M L J. 
(Crl.) 321. (1965) 1 SCJ. 678 (1964) 8 SCR. 295 AIR 1965 S.G, 596, 
this Court made an order directing the Chief Secretary to the Tripura Administra- 
tion to transmit to this Court the original files in respect of the detenus and also 
directed the Munister conerned or the Secretary or the Administrator to file an affi- 
davit in this Court stating all the material facts indicating whether the decision 
arrived at was duly communicated to the detenus concerned But the order for 
production of the file and for affidavit from the Minister or the Secretary concerned 
was made 1n that case because the appellant alleged that the order of review had 
not been reduced to writing under rule 30-A (8) and the relevant conditions prescribed 
by the rule had not been comphed with and that ıt had not been communicated to 
hum. Reference was made by Mr. N C "Chatterji to another case Writ Petition No. 
97 of 1965 decided on 17th December, 1965 Jagannath Misra v. The State of Orissa, 
AIR. 1966 S.C. 1140, in which this Court ordered the Home Munster to file an 
affidavit. In that-case the order of detention was defective because the authenti- 
cated copy of the order mentioned six grounds with the disjunctive “or” mentioned 
in the affidavit of the Chief Secretary Some of these grounds were followed by 
“ete.” In view of the ambiguity of the order this Court made a direction asking 
the State Government to produce the orginal order which was in the form of a 
document and also called for an affidavit from the Home Ministerpwho was in charge 
of matters of detention In the present case, the material facts are different 
from those ın Jagannath Misra v. The State of Orissa, AIR 1966 S 1140, and in 
Biren Dutta eic. v Chief Commissioner of Tirupura, (1965 1 SQ J 678 : (1965) M.L.J. 
(CrL) 321- (1964) 8 S GR. 295. AIR. 1965 S C. 596 It follows therefore that 
the High Court was justified in not making an order for discovery ' or production 
of the original departmental file contaming the activities of the appellant by the 
Government of West Bengal. 

N.C Chatterjee, Senior Advocate (S K Dutta and D. N. Mukherjee, Advocates, 
with him), for Appellant. 


C. K. Daphtary, Attorney-General for India and B Sen, Senior Advocate, 
(P. K. Chatterjee and P. K. Bose, Advocates, with them), for Respondents. 


GR. ———— Appeal dismissed. 
[SUPREME CounT.] * Me 

M Hidayatullah, Y Pampapathy and 
V Ramaswami and Shekarappa v. State of Mysore. 
J M Shelat, JF. Crl.A. Nos. 121 and 122 of 1966. 


~ 98th ul», 1966. 
Criminal Procedure Code. (V of 1898), section 561-A—High Court if can cancel bail 
granted under section 426 
The question of law arising for determuation in these appeals is whether, in 
the case of a person convicted of a bailable offence where bail has been granted 
to him under section 426 of the Crimmal Procedure Code, it can be cancelled in a 
proper case by the High Court in exercise of 1ts inherent power under section 561-A 
of the Criminal Procedure Code ? "a 


] f 

'The argument put forward on behalf of the appellants is that if the Legislature 
intended to confer such a power on the appellate Court under section 426 1t would 
have been very easy for it to add an appropriate sub-sectiom and make an express 
' provision: for such a power. The omission to make such an express provision is, 
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according to Mr. Ramamurthy, not a result of inadvertence but it is deliberate, 
and if that 1s so, 1t will not be permissible to take recourse to the provisions of section 
561-A to clothe the appellate Court with power to cancel the bail in a case falling 


under section 426, Criminal Procedure Code 


If st 15 true that, 1n section 496 and section 497 (5) the Legislature has made 
express provision for the cancelletion of a bail bond ın the case of accused persons 
released on bail during the course of the trial but no such express provision hes 
been made by the Legislature m the case of a convicted person whose sentence has 
been suspended under section 426 and there has been an order of release of the 
appellant on bail There ıs obviously a lacuna but the omission-of the Legislature 
to make a specific provision in that behalf is clearly due to oversight or inadvertence 
and cannot be regarded as deliberate Ifthe contention of the appellants 1s sound 
it will lead to fantastic results l : 


` 


Such a sittation could not have been ın the contemplation of the Legislature and, 
in our opinion, the omission to make an express provision in that behalf is manifestly 
due to oversight or 1nadvertence. In a situation of this description the High Court 
15, not helpless and in a proper case ıt may take recourse to the mherent power con- 
ferred upon ıt under section 561-A of the Crimmmal Procedure Code. ; 


The inherent power of the High Court mentioned in'section 561-A, Criminal 
Procedure Code can be exercised only for either of thé three purposes specifically 
mentioned im the section The inherent power cannot be invoked in respect of 
any matter covered by the specific provisions of the Code , It cannot also be invoked 
if its exercise would be inconsistent with any of the specific provisions of the Code. 
It ıs only if the matter ın question 1s not ‘covered by any specific provisions of the 
Code that section 561-A can come into operation. No legislative enactment dealing 
‘with procedure can provide for all cases that can possibly arise and it 1s an established 
principle that the Courts should have inherent powers, apart from the express 
provision of law, which are necessary to their existence and for the proper discharge~ 
of the duties ymposed upon them by law. This doctrine finds expression 1n section 
561-A which does not confer any new powers on the High Court but merely recog- 
nises and preserves the mherent powers previously possessed by ıt We are, there- 
fore, of the opinion that m a proper case the High Court has inherent power under 
section 561-A, Criminal Procedure Code, to cancel the order of suspension of sentence 
and grant of bail to the appellant made under section 426, Criminal Procedure Code 
and to order that the appellant be re-arrested and commutted to Jail custody 


Considering the arguments of the appellant's counsel relymg on Lala Jairam 
Das v King Emperor, (1945) LR. 72 IA 120: (1945 2MLJ. 40 the Court 
held the ratio of the decision of the Judicial Committee 1s therefore different and has 
no application to the present case. 


In our opinion, the allegations made agaist the appellants would rama facie 
indicate abuse of the process of the Court and the provisions of section 561-A are 
attracted to the case and the High Court was entitled to cancel the bail of the appel- 
lants under the provisions of that section 


M K Ramamurthi, R K Garg and 5 C Agarwala, Advocates of M/s. Rama 
murtht €? Co., for Appellants (In both the appeals):  ' 


R. Gopalakrishnan and B. R G K. Achar, Advocates, for Respondents (In both 
the appeals). 


G.R. Appeal dismissed, 


ry * , t Snare x llo poh 


[Supreme CourT.] ' , 


K N Wanchoe, F. C Shah’ PME EE Satrughan Isser v. 
and R S Bachawat, JF. - Sabujpari. 
4th ‘August, 1966. _ GA. No 939 of 1963. 


Hindu Law—Section 3 of Act (XVII of 1937) as amended by Act XI of 1938— 
Hindu women’s estate —Coparcenary property. > 


A Hindu coparcenáry under the, Mistakshara School consists of males alone : 
it includes only those members who acquire by birth or adoption interest in the 
coparcenary property. ‘The essence of coparcenary property 1s unity of ownership 
which 1s vested in the whole body of coparceners While it remains joint, no indivi- 
dual member can predicate of the undivided property that he has a definite share 
therem. The interest of each coparcener 1s fluctuating, capable of being enlarged 
by deaths, and hable to be dimunished by the birth of sons to coparceners. it 1$ 
only on partition that the coparcener-can claim that he' has become entitled to: a 
definite share The two principal incidents of coparcenary property are that ‘the 
interest of coparceners :devolVes by survivorship and not by inheritiince and that 
the male issue, of a coparcener acquires an interest int the coparcenary property by 
birth, not as representing his father but in his own mdependent right acquired by 
birth, d á t m i E. à 


On the finding recorded by the trial Court which was not challenged in appeal 
before the High Court, Babuji did not separate in 1934 from the other coparéeners. 
But he died 1n October, 1937 and by the operation of Act X VIII of 1937 as modified 
by Bihar Act VI of 1942 Chando Kuer was invested with her husband's mterest in 
the coparcenary property—agricultural as well as non-agricultural... When she 
instituted a suit for partition that interest became defined, and vested ın her free 
from all claums or rights of the coparceners of her-husband The right of the 
coparceners to taks that interest by survivorship on Chando, Kuer's death was then 
extinguished On her death, even though the interest was not separated by metes 
and bounds, and was not in her exclusive possession it still devolved upon the 
nearest heirs of her husband, her daughters. The suit was therefore rightly decreed 
by, the High Court. , , : : . i s 25 


, 4 


U. P. Singh, for Appellant. °° Su que PES HAUT Gro 

i D. Goburdhah, for Respondents Nos, 1 and 2 % X i 

x 1K. RitChaudhuri, for Respondent No 9. " ' : ES 

GR. -' _ Appeal dismissed, 
Pon dus , tà ; 


t 
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[SuPREME Court ] 


K N. Wanchoo, F. C Shah and Faquir Chand v. 
R. S Bachawat, 7j. Sardarni Harnam Kaur 
5th August, 1966 C.A. No. 572 of 1963. 


Hindu Law—Father’s right. to mortgage immovable property for — antecident ' debt 
ancurred without legal necessuty—Sons right to restrain the execution of the decree or the sale 
of the property in execution proceedings without showing either that there ıs no debt for which 


the father 1s personally liable to be paid or that the debt has been incurred for an illegal and 
ammoral purpose. 


Relying upon the proposition laid down by the Privy Council in Bry Narain v 
Mangla Prasad, (1923) LR 511A 129 at 139 : 46ML J 23 which was approved 
by the Supreme Court in Luhar Amritlal Nagy v Dosha Fayantilal Jethalal, (1960) 
3 SCR 842, 852-853 AIR 1960 S C 964, the Court held, 


The decree against the father does not of its own force create a mortgage binding 
on the son's interest The security of the creditor 1s not enlarged by the passing 
of the decree In spite of the passing of the preliminary or final decree for sale 
against the father, the mortgage will not, as before, bind the son's interest ın the 
property, and the son will be entitled to ask for a declaration that his interest has 
not been alienated either by the mortgage or by the decree 


It follows that 1n the absence of a finding on the question of legal necessity, 
this appeal cannot be completely disposed of The Courts below have not recorded 
any finding on thus issue Normally, we would have remanded the matter to the 
High Court for a finding on the point But considering that the hügation ıs now 
pending for the last 14 years and the sale of the property has been improperly 
stayed for a long time, we have thought it fit to examine for ourselves the evidence 
on the record with regard to this issue 


If Murarilal was carrying on a business, it 15 not disputed that the busiriess was 
a joint family business The loan of Rs 75,000 was thus taken by Murari Lal 
partly for payment of antecedent debts and partly for purposes of his family business 
and other legal necessities. The mortgage in its entirety bound the property 
including the interest of the sons 


B P. Maheshwar, for Appellant 
Harbans Singh, for Respondent No. 1 


GR. ——— Appeal dismissed. 

[SUPREME Court ] 
K Subba Rao, C 7 , M Hidayatullah, Chandra Mohan v. 
S M Sikn, V Ramaswami and The State of Uttar Pradesh. 
J M. Shelat, 77 CGA No 1136 and 1638 of 1966 


8th August, 1966. 


U.P Higher Fudicral Service Rules—"* Meaning of Judicial Officers "— Articles 
233, 236, 14 and 16 of the Constitutzon—Powers of the Governor— Whether the Rules 
are ultra vires the Constitution— Powers of the High Court to appoint District Judges 


The fact that ın Article 233 (2) the expression “ the service ” is used whereas 
in Articles 234 and 235 the expression “‘ judicial service ” is found 1s not decisive 
of the question whether the expression “ the service” in Article 233 (2) must be 
something other than the judicial service, for, the entire chapter is dealing with 
the judicial service. The definition ıs exhaustive of the service. Two expressions 
in the definition bring out the idea that the judicial service consists of hierarchy of 
judicial officers starting from the lowest and ending with District Judges The 
expressions ** exclusively " and “intended” emphasise the fact that the judicial 
service consists only of persons intended to fill up the posts of District Judges and other 
civil judicial posts and that 1s the exclusive service of judicial officers Having 
defined “ judicial service " in exclusive terms, having provided for appointments 
to that service and having entrusted the control of the said service to the care of the 
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High Court the makers of the Constitution would not have conferred a blanket 
power on the Governor to appoint any person from any service as District Judges. 


We, therefore, construe the expression “the service’ in clause (2) of Article 
233 as the judicial service. 


Till India attained mdependence, the position was that District Judges were 
appointed by the Governor from three sources, namely, (1) the Indian Civil Service, 
(u) the Provincial Judicial Service, and (m) the Bar But after India attamed 
independence m 1947, recruitment to the Indian Civil Service was discontinued 
and the Government of India decided that the members of the newly created Indian 
Administrative Service would not be given judicial posts Thereafter District 
Judges have been recruited only from either the judicial service or from the Bar. 
There was no case of a member of the executivehaving been promoted as a District 
Judge. that was the factual position at the time the Constitution came into 
force, 1t 1s unreasonable to attribute to the makers of the Constitution, who had 
so carefully provided for the independence of the judiciary, an intention to destroy 
the same by an mdirect method What can be more deletertious to the good name 
of the judiciary than to permit at the level of District Judges, recruitment from the 
executive departments? Therefore, the history of the services also supports our 
construction that the expression “the service " in Article 233 (2) can only mean 
the judicial service. 


M/s Ramamurth: & Co., for Appellant (In both the appeals). 
O P. Rama, for Respondent No. 1. (In both appeals) 

B P Maheshwan, for Respondent Nos 2 to 4 (In both appeals) 
Jj. P Goyal, for Respondent No 5 (In both appeals) 

O P Verma, for Respondent No 7 (In both appeals). 

Naunit Lal, for Intervener (In CA No 1136 of 1966) 


GR. ——— Appeals dismissed 
Venkatraman, J D A S. Swami» Kubendran 
29th June, 1966. Crl R G No 763 of 1966 


Cri R P No 747 of 1966 


Criminal Procedure Code (V of 1898), Section 4 (1) (r)—Pleader—Person. other than 
an Advocate, Vakil and an Attorney —Permisswn of Court to act for the accused—Requirement 
of permission —No violation. of fundamental rights 


The definition of “ pleader " in section 4 (1) (r) of the Criminal Procedure Code 
meansthata person who ıs not an Advocate, Vakil or Attorney, requires the 
permission of the Court to become a Pleader as defined Such a person has no 


nh to argue the case ofthe accused without obtaining the permission of the 
ourt, 


The requirement of such a permission does not amount to interference with 
the fundamental rights of the accused under Article 19 (1) (f) of the Constitution 
The definttion ıs intended to regulate the procedure in a Criminal Court and from 
that point of view reasonable Section 4 (1) (r) does not purport to affect the general 
right of the petitioner to carry on the occupation of bemg a power-of-attorney, 
agent of others. It comes into play only where such a person seeks to act for the 
accused and plead for hum — Assuming that the petitioner 1s carrying on an occupa- 
tion within the meaning of Article 19 (1) (g) of the Constitution, section 4 (1) (r) 
can be justified under Article 19 (6) of the Constitution which itself enables the 
State to make a law relating to professional or technical qualifications necessary for 
practising any profession, or carrying on any occupation 


D A. S Swam, party m person 
K. A Panchapakesan, for the Public Prosecutor 
Vs ———— Petition dismissed. 


[Supreme CovnT.] 
V. Ramaswam, V Bhargava Bakhashish Singh Dhaliwal v. 


and Raghubar Dayal, JF. The State of Punjab. 
31st August, 1966. Cr. As. Nos. 150-151 and 196-199 of 1962. 


Penal Code (XLV of 1860), sections 417 and ‘420—Scope—Cnminal Procedure 
Code (V of 1898), section 197—Sanction of Central Government—When essential for 
prosecution for cheating and abetment 


In every case where property is delivered by persons cheated, there must 
always be a stage when the person makes up his mind to give the property on accept- 
ing the false representations made to him. It cannot be said that in such cases the 
person committing the offence can only be tried for the simple offence of cheating 
under section 417, Indian Penal Code and cannot be tried under section 420 because 
the person cheated parts with hus property subsequent to making up his mind to 
do so. The conviction of the appellant for the offence under section 420, Indian 
Penal Code in these circumstances 1s 1n no way vitiated. 


The labihty of the appellant for conviction for the offence of cheating was 
challenged on one other ground. It was urged that the appellant left Burma on 
15th Apri, 1942, while the claims which had been found to be bogus related, at 
least to a considerable extent, to works alleged to have been done or materials alleged 
to have been supplied after that date, so that the appellant could have no personal 
knowledge that the claims put forward by hım were bogus. The finding of fact 
recorded by the High Court ın respect of the charges for which the appellant has 
been convicted 1s that the work to which the claims related were not carried out 
at all, or that the supplies concerned were never made Once the finding 1s cate- 
gorically recorded m this manner, we do not think there was any burden placed on 
the prosecution to establish that the appellant had personal knowledge of the bogus 
nature of his clams Knowledge involves the state of mind of the appellant and 
no direct evidence of that knowledge could possibly be given by the prosecution. 
The very fact that the clarms were bogus and did not accord with the true facts, 
leads to the inference that the appellant knew that the representations which he was 
making ın these claims were false It 1s significant that the appellant had not come 
forward with any explanation that he made these claims on the basis of information 
given to hum by any particular person whose word he had no reason to doubt. In 
fact, the clam purported to be based on the facts that the appellant knew that he 
was entitled to the amounts included in the claums because he had carried out the 
works or had supplied the materials 1elatng to the claims. 


The next point urged was that ın this case the trial of the appeilant was vitiated 
because up to a certain stage he was tried together with Henderson who was charged 
with the offence of abetment of cheating under section 420 read with section 109, 
Indian Penal Code and Henderson was put to trial without any sanction of the 
Central Government under section 197 of the Code of Criminal Procedure. 


Applying its decision in K Satwant Singh v. The State of Punjab, (1960) 2 S-C.R. 
89. (1960) MLJ (Cri) 603 . (1960) SCJ 863. A.L.R 1960 S €. 266, the Court 
held : that sanction under section 197 of the Code of Criminal Procedure was not 
required for a valid trial of Henderson for the offence of abetment of cheating 
because 1t cannot be held that a public servant committing such an offence 1s acting 
in the discharge of his duties as such. 

The appellant was not a Government servant but only an independent con- 
tractor and in his case, therefore, there was no question of any sanction of the Central 
Government being obtained under section 197 of the Code of Criminal Procedure, 
The trials would, therefore, be unaffected by the want of sanction ofthe Central 
Government for the prosecution of Henderson. 


The validity of the trials was also challenged before us on the ground that the 
Special Tribunal which recorded the convictions of the appellant was not constituted 
in accordance with law and was incompetent to hold the trials. The Court held 
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Further, when the Tribunal later on functioned with only one single member, the 
law had already been altered by Punjab Act X of 1950 which provided for change of 
composition of the Special Tribunal and laid down that instead of three members, 
the Tribunal was to be composed of one member only. The Tubunal thus, at each 
stage, was properly constituted and functioned competently. 


The next point that the appellant was not given an adequate opportunity to 
produce his defence evidence the Court held It is now too late for the appellant to 
make a fresh grievance in this Court that the witnesses in Pakistan were not 
examined. The others were given up as they were not available There has, 
therefore, been no failure to examine witnesses in England 


In the result, all the appeals are dismissed, subject to the modification that the 
compulsory fine imposed on the appellant in respect of charge No 21 which was the 


subject-matter of Criminal Appeal No. 478 of 1949 in the High Court, 1s reduced from 
Rs 1,08,400 to Rs 54,200 


R. L Anand, H L. Sibul, Senior Advocates (R. L Kohl; and F. C Talwar, Advo- 
cates), for Appellant. 


Purshottam Trkumdas, Semor Advocate (Kartar Singh Chawla and R. N. 
Sachthey, Advocates), for Respondent 


G.R BED 


Appeals dismissed. 

[Supreme Court.] 
V. Ramaswam, V Bhargava M. L Sethi v. 
and Raghubar Dayal, FF. R P Kapur. 
23rd September, 1966. Cr A. No 110 of 1965. 


Criminal Trial—First complaint under sections 420, 109, 114 and 120-B, Penal 
Code—Second complaint under sections 204, 211 and 385, Indian Penal Code—Competency. 


The only pomt that falls fo: determination. by this Court 1s whether, im thi$ 
case, cognizance of the complaint, which included an offence under section 211- 
Penal Code, filed by the respondent against the appellant, was rightly or wrongly 
taken by the Courts. 


In dealing with this question of law, the important aspect that has to be kept 
1n view 1s that the point of time at which the legality of the cognizance taken has to 
be judged 1s the time when cognizance is actually taken under section 190, Crimmal 
Procedure Code Under the Code of Criminal Procedure which apphes to tuals 
of such cases, the only provision foi taking cognizance ıs contamed in section 190. 
Section 195 which follows that section, is, infact,a limitation on the unfettered 
power of a Magistrate to take cognizance under section 190. 


Mr. Frank Anthony on behalf of the appellant urged before us that even in 
those cases where there may be no pending proceeding in any Court, nor any pro- 
ceeding which has already concluded ın any Court, the bar of section 195 (1) (8) 
should be held to be applicable 1f ıt 1s found that a subsequent proceeding in any 
Court ıs under contemplation. We do not think that the language of clause (b) 
of sub-section (1) of section 195 can justify any such interpretation, 


We, consequently, hold that 1n this case, the complaint which was filed by the 
respondent, was competent and the Judicial Magistrate at Chandigarh, in taking 
cognizance of the offence only exercised jurisdiction rightly vested in him. He was 
not barred from taking cognizance ofthe complaint by the provisions of section 
195 (1) (b), Crumnal Procedure Code. 

Frank Anthony, R L. Kohh and F. C. Talwar, Advocates, for Appellant. 

Respondent No. 1 in Peison. 


O. P. Rana, for Respondent No. 2 (State) 
G.R. — E Appeal dismissed. 





\ 
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Kalasam, J. M. Venkatesan v. 
29th June, 1966. Secretary, Regional Transport Authority. 
W P. Nos. 4280 etc of 1965. 


Motor Vehicles Act (IV of 1939), sections 44 (5), 60, 68 and rule 134-A (11)— 
Powers of Regional Transport Authority to cancel or suspend a permit—Delegation of the 
power of suspension only made to the Secretary, Regional Transport Authority—Valid 


Section 44 (5) of the Act empowers the Regional Transport Authority, if 
authorised by rules made under section 68, to delegate such of 1ts powers and functions 
to such authority or person and subject to such restrictions, mutations and conditions 
as may be presciibed by the said Rules Section 68 confers on the State Government 
the power to make iules Section 60 clearly, provides for umposing the punish- 
ment of cancellation as well as suspension of a permit. Therefore the delegation 
by the Regional Transport Authority, under section 44 (5), to the Secretary, 
Regional Transport Authority, the power to suspend a permit alone, 1s valid. 
There can be no objections to one authority. being empowered to cancel and another 
authority being empowered to suspend. ` 

K. K. Venugopal, C S. Prakasa Rao and M. N. Rangacharz, for Petitioner. 

The Additional Government Pleader on behalf of State. 





V.S. — Petitions dismissed. 
Natesan, F. Krishnappa Goundar v. 
27th July, 1966. Ramahnnga Mudalar. 


S A No. 1430 of 1962. 


Transfer of Property Act (IV of 1882), section 53, Prowiso—Bona fide transferee from 
the original fraudulent. transferor—Bona fide transferee from a fraudulent transferee— 
Protection attended by the proviso. 


In a prior suit filed by the first defendant against the second defendant and 
a purchaser of the property of the second defendant, ıt was held that the purchaser 
had title to the property and the first defendant was only entitled to a personal 
‘decree against the second defendant 1n respect of the advances paid to him. The 
plaintiff, subsequent purchaser from the vendee of the second defendant sued to 
set aside a summary order. 


Held, the proviso to section 53 of the Transfer of Property Act protected not 
only a bona fide transferee from an orginal fraudulent transferor but also a bona fide 
transferee from a fraudulent tiansferee 


Kunhu Pottanassiar v. Ram Nar, 1 L.R 46 Mad. 478, referred, 
S M Amzad Nainar, for Appellant. 
T V. Balakrishnan and N Vanchinathan, for Respondent. 





V.S. — Appeal dismissed 
Ramamurth, F. Public Prosecutor, Madras v. 
16th September, 1966. Raj Mohan Gandhi. 


Ql M P No 2304 of 1966. 


Criminal Procedue Code (V of 1898), sections 552, 561-A—Powers to compel 
restoration of abducted females—Analagous to the ıssue of writ of habeas corpus— Unlawful 
detention and unlawful purpose, essential conditions—Release of woman in unlawful detention, 
pending application under section 552— Jurisdiction to make further enquiry or orders— 
Unlawful purpose, not to be a collateral purpose—Release of abducted woman from unlawful 
custody pending application under section 552— Order of Court requiring her presence and 
the presence of her father—Order without jurisdiction hable to be quashed by High Court in 
exercise of inherent powers—Detention of a woman in the Office of Commissioner of Police 
" uum with anvestigation of an offence committed by another —QCannot be termed un- 

awful, 

The principles which govern the exercise of the jurisdiction of the Court in 
a proceeding under section 491 of the Code would apply to a proceeding under 
section 552 of the Code. 
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The object of the proceedings unde: the section is to release from present illegal 
detention and not to punish the previous illegality If the Court 1s satisfied that 
the body whose production 1s asked for 1s not in the custody, power or control of 
the person to whom ıt ıs sought to dddress the writ, a writ of habeas corpus 1s not 
the proper remedy, though there was an original ilegal taking and detention. 
The position, of course, may be different where the plea that the person charged 
has lost control or custody of the person concerned is found to be false, and the 
detention was proved to be continued by someone who is really the agent of the 
original wrongdoer, with a view to persist in the unlawful detention. 


Section 552 of the Code applies if the person against-whom the order ıs made 
must be unlawfully detammg the woman and for an unlawful purpose The 
section cannot apply if the person, 1s neither unlawfully detaining the woman nor 
having the custody of the woman for any unlawful purpose. The section 1s not 
the machinery for taking action against a person who had the custody of the woman 
at some earlier point of time but lost 1t at the time of the application. 


The detention of a woman in the Office of the Commissioner of Police in con- 
nection with the investigation of an offence registered against an offender cannot 
be termed unlawful withm the meaning of section 552 of the Code. 


Unlawful purpose cannot comprehend a colleteral unlawful purpose having 
no relation whatsoever to the welfare and good interests of the woman sought to 
be detained. The unlawful purpose must be something wholly personal to the 
woman, lke making an attempt to marry her to some person against her wishes or 
the wishes of her guardian, or making attempts to use her for »mmoral purposes, 
hke prostitution? 

If the alleged purpose was to extract admission from the gurls to smplicate 
the applicant in proceedings under section 552, in some offence, that would be a 
collateral purpose falling outside the scope of section 552 of the Code. 


If during the pendency of the application under section 552 the concerned 
woman 1s released, the Court cannot be called upon to embark on an enquiry as 
to the circumstances under which the woman was detained previously. 


] It cannot be said that no enquiry at all could be held in a proceeding under 
Section 552 or 491. Matters germane to a proceeding under the sections may have 
to be enquired into either by calling for affidavits or by summoning to appear for 
satisfying the Court on the preliminary facts. 

In the exercise of the inherent powers possessed by the High Court under 
section 561-A, the High Court would quash the proceedings of the lower Court taken 
under section 552 of the Code without jurisdiction. 


Public Prosecutor, for Appellant. 
R. M Seshadri, fo. Respondent. 
V.S. Petition allowed. 
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[Supreme Coumr.] , 

K. Subba Rao, C 7. and Hasan Nuran1 Malak v. 
Jj M. Shelat, F Assistant Charity Commissioner, 

22nd August, 1966. Nagpur. 


G A. Nc. 498 of 1964. 
f 
Bombay Public Trusts Act (1950), secon 19—Madhya Pradesh Public Trust Act 
(XXX of 1951), sechons 5,6, 7 and 8—The Bombay Public Trust (Unification Amendment) 
Act, 1959— Definition of Public Trust under section 2 (4) of the M P Aci—Bombay Socie- 
ties Registration Act (VI of 1960), section. 86. 


Sections 6 and 7 of M. P. Public Trust Act enjom uponthe Registrar 
to record his finding Such a finding may either be that the trust ıs a 
public trust or ıt ıs not. Section 7 (1) enjoms upon him to cause entries 
to be made in the register ‘in accordance witn the findings recorded 
by lum under section 6”, and he ıs to publish the entries when made in the 
register The register prescribed no doubt ıs a register of public trusts. If the 
finding of the Registrar ıs that a particular trust ıs not a public trust, does he not 
have to make an entry of nis finding 1n the register or has he to make an entry in that 
register only when his finding 1s a positive one tnat the trust ıs a public trust? It 
will be noticed that there 1s nothing ın section 7 (1) to show that he ıs required to 
make an entry only if the finding 1s 1n the affirmative On the other hand sub- 
section (1) of section 7 expressly provides that he shall cause entries to be made in 
accordance with the findings recorded by him under section 6 Section 6 shows 
that he nas to record his findings and the reasons therefor whatever the findings 
are, whether 1n the affirmative or 1n the negative. Since entries under section 7 (1) 
are to be made 1n accoraance with such findings, either positive or negative, 1t follows 
that entries have to be made irrespective of whether the trust 1s found to be a public 
trust or not To say that he 1s required to make an entry of a finding only if the 
finding 15 that the trust 1s a public trust would be contrary to the express language of 
sections 6 and 7 and would unnecessarily curtail the language and the scope of the 
two sections ‘This construction 1s also supported by section 8. Under that section, 
though it is the entry made under section 7 wnich has been given finahty a right of 
suit 1s conferred on both the working trustee and all persons having interest in the 
trust or any property belonging to ıt and who ıs aggrieved ‘by any finding.’ 


Tne High Court was, tnerefore, ın error when it held that the Registrar was not 
obliged to make the entry as his finding was 1n the negative. In our view, reading 
sections 5, 6, 7 and 8 of tne M.P. Act it 1s clear that the Registrar 1s enjoined upon 
to make an entry 1n tne register of public trusts irrespective of whether nis finding 
is in the affirmative or in the negative. For the entry he has to make 1s the entry 
“in accordance with his finding " whatever that finding is. 


The inquiry held by the Registrar under tne M P. Act was indisputably **a 
thing duly done ” under that Act The inquiry and its result having been saved by 
section 86 (3) (a) they continue to be governed by the M P Actinspite ofits ceasing 
to apply in Vidaibha As we have already held ıt was obligatory on the Registrar 
to have made an entry of his finding in the register of public trusts, maintained 
by him under that Act thougn the finding was that the trust was not a public trust, 


That being the position, the inquiry 1$ saved by sub-clause (a) of section 86 (3) 
and it ıs still pending and ıs governed by the MP Act In tne result a fresh inquiry 
under the Bombay Act while the proceeding under the M.P Act 1s still pending was 
not competent and the Assistant Charity Commissioner was precluded from enter- 
taining it. 


S T Desa, Seni. Advocate with M/s. J. B. Dadachanj: & Co , Advocates, 
for Appellant 
M—N RC 
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B. L. R. Awyengar, Senior Advocate with B. R. G. K. Achar, Advocate, for 
Respondent No 1. 


N. C. Chatterjee, Senior Advocate with Shankar Anand, Asghar Ah, and 
Ganpat Rai, for Respondents Nos. 2 to 5. 





GR —— Appeal allowed, 
M. Anantanarayanan, C J. T. N. Rangaswami v, 
and P. Ramakrishnan, F. K K. Rangaswami. 
Gth July, 1966. W.A No 37 of 1966. 


Madras Panchayats Act (XXXV of 1958)—Hlectton. of President of Panchayat.— 
Member signatory to the proceedings of the meeting for election, recording casting of a lots on 
account of a ttee—Election petition by the member on the ground of invalidity of a vote—No 
estoppel—LIntention of voter, to be manifest from the ballot paper—Rejectron 1n case of doubt. 


The fact that the respondent was a signatory to the proceedings of the meeting 
for the election of the President of the Panchayat and which ended 1n a tie requiring 
the casting of lots, would not estop him from contending in his election petition 
that a particular vote was invalid. 


The true intention of the voter must be manifest from the ballot paper Where 
the choice of the voter had to be indicated by a round seal supplied, with a cross 
inside to be affixed agamst the name of the chosen candidate, and ıt was affixed 
on the line dividing the two cages, part of ıt on one cage of one candidate and part 

of ıt on the other cage belonging to another, the paper has to be rejected. 


V. Thyagarajan, for Appellant. 
N. Varadarajan, for 1st Respondent. 


V.S. ——— Appeal dismissed. 
P. Kunhammad Kutty, J. G. R. Neelakantan v. 
18th July, 1966. C.- Bakthavatsalam. 


Appln No 1302 of 1966. 
CS No. 54 of 1966. 


Civil Procedure Code (V of 1908), sectton 92, Order 1, rule 10—Socreties | Registratvon 
Act (XXI of 1860)— Public charıtres—Defendant ın charge of an Annadhana Samajam— 
Suit against hım for removal and other reliefs after obiasming sanction of Advocate-General— 
Application to wmplead Samajam, represented by the defendant as ws Secretary —Samagjam, 
a necessary party—No alteration of character of suit by the addition—No further sanction of 
Advocate-General necessary—Sut against the Society registered under Act XXI of 1860 
under section 92 of the Code. 


The suit was laid against the defendant who was in charge of the Annadhana 
Samajam, for his removal on the allegations of various acts of breach of trust and 
for other reliefs, under section 92 of the Code after obtaining the sanction of the 
Advocate-General By means of this application, the plaintiff sought to 1mplead 
the Samajam as a defendant, represented by the defendant. 


Held, the Samajam 1s a charitable trust registered under the Societies Registra- 
tion Act of 1860 and section 6 of the Act prescribes the mode in which suits by 
or against such societies have to be brought. But there 1s no provision im the 
Act which would justify the inference that a suit filed by or against a Society 1s 
not governed by section 92 of the Code. 


The defendant who 1s already on record without any description of his capacity, 
as an mtermeddler with the affairs of the Samajam and against whom sanction has 
been granted by the Advocate-General is sought to be impleaded as representing 
the Samajam which is sought to be added as supplemental second defendant. The 
Samajam would be a necessary party to the suit for an effective adjudication of the 
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disputes between the parties and such addition of the party does not alter the nature 
of the suit requiring the further sanction of the Advocate-General. 
K. Snnwasa Rao, for Plaintiff. 
Ganapathisubramanian, for Defendant. 


V.S. ——— Application allowed. 
P. S. Kalasam, F. Raju Naidu v. 
26th July, 1966. Changam Co-operative Supervising 
Union, Ltd. 


W P. No 152 of 1965. 


Madras Co-operative Societies Act (LIII of 1961),-secttons 73 and 119 and Madras 
Co-operative Societies Rules (1963), rule 29 (5) (ux)—Electon of members of Committee— 
President and Secretary of the Society candidates for the election—Secretary recewing the nomi- 
nation papers of another candidate in pursuance of authority—Contravention of the statutory 
rule framed under the Acti—Capable of correction by issue of writ quashing election proceedings— 
Error apparent on the face of record—Exstence of alternative remedy, no bar 


Rule 29 (5) (ui) of the Rules would be contravened ın a case where the 
President and the Secretary were candidates for election and the Committee of the 
Society nominated the Secretary as the person to receive the nomination papers and 
the Secretary received the nomination papers. This would entail quashing of 
the election proceedings 


In the absence of a specific provision, the deletion of the proviso to rule 29 (2) 
cannot be deemed to take along with it that part of sub-rule (5) Gu) which pro- 
hibits the President from receiving the nomination papers 


Where the breach of a statutory rule 1s apparent on the face of the record a 
writ will issue in spite of the existence of an alternative remedy provided under 
section 73 of the Act. 


The Government have framed the Madras Co-operative Societies Rules, 1963 
im pursuance of the rule-making powers conferred under section 119 of the Act 
The rules that are contravened are statutory rules and the authorities who are 
entrusted with the conduct of election have a duty to conduct the election in the 
manner prescribed. Breach of any of the conditions laid down by the rules would 
be a breach of the Rules framed under the Act and would be enforceable by the 
High Court by issue of a wirt 


R. G Rajan, for Petitioner. 
V. V. Raghavan, for Respondents 2 to 8. 


V S. ———— Peittion allowed, 
M. Ananthanarayanan, C.F. G A. Rajaram » R Anantram. 
29th Fuly, 1966. CRP No 343 of 1965. 


Cul Procedure Code (V of 1908), Order 1, rule 10—Sutt for dissolution of pariner- 
ship—Karta of Hindu undunded family, one of the partners—Son of the Karta—If a proper 
party to the suit to be wnpleaded —No claims by son to any right or relief 


The Court must primarily consider whether the presence of a party would 
advance the total and satisfactory adjudication of the ls or the subject-matter of 
controversy. Ifthe presence of such a party would be essential or highly desirable 
in the interest of justice, the Court has a wide discretion to 1mplead such a party. 


The son of the karta-partner has to safeguard the interests of the family by 
seeing that the father did not compromise the suit to the disadvantage of the family 
or in Such a manner as to whittle down the family assets In this sense he 1s a 
proper party and his presence on record will not umpede the suit ın any way 
as no claim to a separate 1ight or relief 15 made by the son. 
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The impleading of the son as a party does not mean that he can get any right 
eae by a decree 1n the partnership suit, enter se between himself and his 
ather. 


A. Sundaram Iyer, for Petitioner. 
M. R. Rajagopalachar: and A. Sundaresan, for lst Respondent. 
K Parasurama Iyer, for Respondents 2 to 4. 


V.S. Petition allowed, 
P. S. Katlasam, Jj. M. Murah Dharan v. 
l6th September, 1966. . University of Madras. 


W P. No. 1845 of 1966. 


University — Writ agatnst— Whether matniainable—Breach of the laws of the Unwerstty— 
Writ may tssue—Acion of the authorities as honest and reasonable men—Not hable to be 
questioned—Petitioner, a failed candidate—Seeking writ to quash the results and io direct 
valuation of marks again—Constitution of the Board of Examiners—Validity—Ordinance, 
Chapter 12, Rule 2 (r) QJ). 

It ıs clear from the authorities that the High Courts and the Supreme Court 
entertain writs against the proceedings of a University. 


In writ proceedings the High Court cannot constitute itself mto a Court of 
appeal from the authority agaist which the writ 1s sought Ifthe University 
authorities had acted honestly and as reasonable and responsible men confronted 
with the situation with which they were faced, the Court will not issue the writ, 


It would have to be considered whether there had been any breach of thé laws 
of the University and if there had been any breach, whether the provisions thus 
contravened were mandatory or directory, depending on the question whether the 
requirement 18 insisted on as a protection for safeguarding the right of hberty of 
the person or of property, which the action might involve ` 

The words * shall have regard to’ and ‘ after consideration of the recommen- 
dations’ 1n Chapter 12, Rule 2 (r) (1) of the Ordinance, can only mean that the 
Syndicate should consider the recommendations and ıt would not have the effect of 
prohibiting the Syndicate from appointing any person who has not been recom- 
mended by the Board of Studies as Examiner 

The action of the University authorities in the instant case was held to be 
justified. 

S. Chellaswamt, for Petitioner, 

V. K. Thiravenkatachart for C. N. S. Ghengalvarayan, for Respondent. 

V.S. Petition dismissed 
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[Supreme Court ] 


K N Wanchoo, f C Shah Gomathinayagam Pillai v. 
and R S Bachawat, FF Palaniswami Nadar. 
2nd September, 1966. CGA. No 1043 of 1965. 


Contract Act (IX of 1872), section 55— Time as the essence of the contract. 


By Majority —In the present case therei1s no express stipulation, ard the circum- 
stances are not such as to indicate that 1t was the intention of the parties that time 
was intended to be of the essence of the contract It 1s true that even if time was 
not originally of the essence, the appellants could by notice served upon the respon- 
dent call wpon him to take the conveyance within the time fixed and intimate that 
in default of compliance with the requisition the contract will be treated as cancelled. 
As observed 1n Stickney v Keeble, LR (1915) AG 386 where ın a contract for the 
sale of land the time fixed for completion 1s not made of the essence of the contract, 
but the vendor has been guilty of unnecessary delay, the purchaser may serve upon 
the vendor a notice lhmiting a time at the expiration of which he will treat the con- 
tractasatanend In the present case appellants 1 and 2 have served no such notice, 
by their letter dated 30th July, 1959, they treated the contract as at an end If 
the respondent was otherwise qualified to obtain a decree for specific performance, 
his right could not be determined by the letter of appellants 1 and 2 


But the respondent has clauned a decree for specific performance and ıt ıs for 
him to establish that he was, since the date of the contract, continuously ready and 
wuling to perform his part of the contract If he feils to do so, his claim for specific 
performance must fail 


The respondent must 1n a suit for specific performance of 2n agreement plead and 
piove that he was ready 2nd willing to perform his part of the contract continuously 
between the date of the contract and the date of hearing of the sut On this part of 
the case the trial Court recorded a clear finding against the respondent that he was 
at no time ready and willing to perform his part of the contract The High Court 
did not consider the effect of this finding upon the claim of the respondent and with- 
out expressing dissent with that finding granted a aecree for specific performance to 
the respondent 


The trial Court has therefore coms to the conclusion, having regard to the 
admission made by the respondent, his subsequent conduct and other circumstances, 
that the respondent was not ready and willing to take the sale deed at any time. 
The finding 1s based on prima facie good evidence and the inference raised by the 
trial Courtis reasonable It would be difficult for this Court to set aside the finding 
without reappraisal of the evidence Counsel for the appellant has not asked us—and 
we think that 1n the circumstances he was right in so doing—to review the evidence 
on the record and to ariive at an independent conclusion on the plea of readiness 
and willingness of the respondent on the evidence, as the learned Judges of the High 
Court may have done if the question was raised before them The finding of the 
trial Court that after entering into the contract the responaent was not ready and 
willing to perform his part of the contract must be accepted. 


H R Gokhale, Senior Advocate (R Ganapathy Iyer, Advocate , with him), for 
Appellants 


A K. Sen, Senor Advocate (R Gopalakrishnan, Advocate, with him), for 
Respondent. : 


G.R. Appeal allowed, 


M—NRG 
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>» 


(Supreme Court ] 


K. N. Wanchoo, $ C Shahand ` ' State of MP v. 
R S Bachawat, FF Kaluram 
Sth September, 1966 CA. No 559 of 1964 


Contract Act (IX of 1872), sections 140 and 141—Scope 


If the creditior has lost or has parted with the security without the corsent of 
the surety, the latter 1s, by the express provision contained 1n section 141, Contract 
Act, discharged to the extent of the value of the security lost or parted with 


The State had a*charge over the goods sold as well as the right to remain 
im possession till payment of the instalmerts. «When the goods were removed by 
Jagatram that security was lost and to the extert of the value of the security lost 
the surety stood discharged In the present casethe State has not produced ihe 
accounts furnished under rule 16 of Rules urder the Forest Act by the cortractor 
relating to the quantity of goods removed by Jagatram We must in the circum- 
stances hold that the entire quantity contrated to be sold to Jagatram had been 
removed, and the surety 1s, because the State has parted with the security which it 
held, discharged from liability to pay the amount payable under the terms of the 
contract 


Refernrg to Wulff and Billing v Fay, (1872) LR 7 QB 756, the Court held 
subject to certain variations, which are not material for the matter under discussion 
section 141 of the Contract Act incorporates the rule of English law relating to the 
discharge from liability of a surety when the creditor parts with or loses the security 
held by him 


The Forest Officers of the State of Madhya Piadesh parted with the goods, 
before receiving payment of the amount due by the contractor Jagatram Thereby 
the charge ın favour of the State was seriously impaircd and the statutory power to 
sell the goods for non-payment of the amount remaming due became, for all practical 
purposes, ineffective Again under the terms of the contract the Forest Authorities 
had the right to prevent removal of goods sold unti] the price was paid . that right 
was also lost The 1ight conferred by section 83 of the Forest Act and under the 
terms of the contract to prevent removal and nght to sell goods for non-payment of 
the price, coupled with the charge on the goods, constituted the security of the State 
and that security was lost because the Forest Officers permitted removal of the goods 
by the contractor 


We therefore agree with the High Court that the surety Kaluram stood dis- 
charged from liability to pay the amount undertaken by him under the teims of the 
surety bona because the Forest Authorities of the State had parted with the securiiy 
which they possessed for recovery of the amount due from the contractor. 


B Sen, Senior Advocate (7 P Dube, Government Advocate of Madhya Pradesh 
and I N Shroff, Advocate, with them), for Appellant. 


B C Misra, Senior Advocate (S S Shukla, Advocate, with him), for Respondent 





GR — Appeal dismissed. 
[SUPREME Court ] 
V Ramaswam, V Bhargava K P Raghavan v 
and Raghubar Dayal, FF. M H Abbas 
6th September, 1966 Crl.A. No 125 of 1966, 


Penal Code (XLV of 1860), sectzon 330—Criminal Procedure Code (V of 1898), sections 
207-A and 209 


It will thus be seen that there;was_nothing 1n the prosecution or the defence 
case which made the prosecution case inherently improbable, and there could 
be no justification for the Magistiate to hold that no Court could reasonably coms 
to a conclusion on this material that the prosecution case had been established. 
It is clearthatin these circumstances, what the Magistrate did was to appropriate to 
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himself the function of judging whether the prosecution evidence was to be believed 
or whether the defence evidence was to be believed in preference, and consequently 
the evidence of the prosecution witness who geve eye-witness account of the offence 
was unreliable No doubt a Magistrate enquiring into a case under section 209, 
Criminal Procedure Code, 1s not to act as a mere Post Office, and has to coms to a 
conclusion whether the case before him is fit for ccmmuiment of the accused to the 
Cout of Session , but in arriving at that conclusion, ıt 1s not the function of an 
enquuing Magistrate to weigh the pros and cons of the prosecution and defence evi- 
dence and to discharge the accused merely because in his view the defence evidence 
was better than the prosecution evidence. 


In the case before us, as we have already held above, there was direct evidence 
of prosecution witnesses to support the charge in the ccmplaint and ıt could not be 
held that the witnesses who gave tke evidence were such that there was no reasonable 
possibility of then being believed by any Court Consequently, 1t 1s clear that the 
Magistrate had ccmmitted an enor in discheiging the appellants, and the Sessions 
Judge was right in ordering commitment of the appellants to the Court of Session 
for trial His order was also rightly upheld by the High Court 


We are only concerned with the interpretation of section 209 and we have indi“ 
cated above how the jurisdiction under that section should be exercised by a Mogis- 
trate. 


A S R. Chari, Senior Advocate (Sardar Bahadur, Advocate, with him), for 
Appellants. 


B R L Iyengar, Senior Advocate (A V. V. Nair, Advocate, with him), for 
Respondent No 1. 


V A Seid Muhammad, Advocate-Geneial for the State of Kerala (M R. 
Krishna Pilla, Advocate, with him), for Respondent No 2 





GR. — Appeal dismissed, 

[SUPREME Court ] 
K Subba Rao, CF and Sri Vedagiri Lakshmmaras.mha 
j M Shelat, F Swami Temple v Induru Pattabhi- 
6th September, 1966 rami Redd. 
. CA No 605 of 1964. 


Madras Hindu Religious and Charitable Endowments Act (XIX of 1951), sections 87, 
93—Sectron 92, Civil Procedure Code—Amending Act (11 of 1927), section 73—Madras Act 
X of 1946. : 


Chapter VII only provides for a strict supervision ofthe financial side of the 
admunistration of an institution The scope of the Auditor’s investigation is hmited. 
It ıs only an effective substitute for the trustee himself furnishing an audited account. 
It 1s concerned only with the current management of a trustee It does not even 
exonerate a trustee of his hability to render accounts except to a limited extent men- 
tioned in sub-section (7) of section 74, an order of surcharge under that section 
against a trustee shall not bar a suit against hum except 1n matters finally dealt with 
in such order. This shows by necessary implication. that a suit can be filed for 
accounts against a trustee in other respects In any view, 1t has nothing to do with 
the management of a temple by a previous trustee It ıs contended that under 
sub-section (5) of section 74 the trustee or any other person aggrieved by such order 
may file a suit in the civil Court or prefer an appeal to the Government questioning 
the order of the Commissioner and, therefore, itis open to any member of the 
public to file a suit under the Act ‘‘ Any person ” there only refers to a person 
mentioned in sub-section (3) of section 74, ze , a person who 1s guilty of misappro- 
priation. 
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We therefore, hold that Chapter VII of the Act has no bearing on the question of 
hability of an ex-trustee to render account to the present trustee of his management. 
Chapter VII does not provide for dete1mining or deciding a dispute in respect of 
such rendition of accounts. If so, ıt follows that section 93 of the Act 1s not a bar 
to the maintainability of such a suit, 

i P. Ram Reddy, Senior Advocate (A. V. V. Nar, Advocate, with him), for Appel- 
ant. 

H R Gokhale, Senor Advocate (S. P R Vital Rao, K Rajendra Chaudhury 
and.K R GChaudhun, Advocates, with him), for Respondent 


GR. ——— Appeal allowed. 
[SUPREME CounT] 

KN Wanchoo, F.C Shah and Kuppuswami Chettiar v. 
R S Bachawat, FF - ASPA Arumugam Chettiar. 
6th September, 1966 CA No 521 of 1964. 


Transfer of Property Act (IV of 1882), secon 123—Deed of release—Vitrated by mis- 
representaion—Whether a valid conveyance 


. In the present case, the release was without any consideration. But property 
may be transferred without corideration Such a trarsfer is a gift Under section 
123 of the Transfer of Property Act (IV of 1882), a gift may be effected by a regis- 
tered 1nstrument signed by or on behalf of the donor and attestea by at least two 
witnesses Consequently, a registered instrument releasing the right, title and 
interest of the releasor without consideration may operate as a transfer by way of a 
gift, if the document clearly shows an intention to effect the transfer and is signed 
by or on behalf of the releasor and attested by at least two witnesses Exhibit B-1 
stated that the releasor was the owner of the properties It showed an intention 
to transfer his title ana its operative words sufficiently conveyed the title. 'The 
instrument, on its true construction, took effect as a gift The gift was effectively 
made by a registered instrument. signed by the donor and attested by more than 
two wnitnesses. 


Now, it cannot be disputed that a release can be usefully employed as a form 
of conveyance by a person having some right or interest to another having a limited 
estate, e g , by a remainderman to a tenant for life, and the release then operates as 
an enlargement of the limited estate. But ın this case, we are not concerned with a 
release in favour of the holder of a limited estate Here, the deed was in favour of a 

. person having no interest in the property and ıt could not take effect as an enlargement 
of an existing estate, It was intended to be ard was a transfer of ownership A deed 
called a deed of release car, by using words of sufficient amplitude, transfer title to 
one having no title before the transfer The cases relied upon by Counsel are not 
authorities for the proposition that the operative words of a release deed must be 

~agnored In SP Chinnathambiar’s case, ILR (1954) Mad 500. (1953) 2 ML J. 
387, 391, the documert could not operate as a transfer, because a transfer was hit 
by section 34 of the Court of Wards Act, and viewed as a renunciation of a claim, 
it could not vest title ın the release In Hutch: Gowder v Bheema Gowder, IL R. 
(1959) Mad 552: (1959) 2 M L J 324, 337, the question was whether a covenant 
of further assurance should be enforced by directing the defendant to execute a release 
deed or a deed of conveyance, and the Court held that the defendant should execute a 
deed of conveyance — 'These' decisions do not lay down that a deed styled a deed of 
release cannot, 1n làw, transfer title to one who before the transfer had no interest 
in the property. 

C. B Agarwala, Senor Advocate, (T R Ramachandra, Advocate and OC. 
Mathur, Advocate of M/s F B. Dadachang & Co, with him), for Appellant 

- _, S. V. Gupte, Solicitor-General of India (R. Ganapathy Iyer, Advocate, with 
o him), for Respondents. 
G.R. ———— r Appeal dismissed. 
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[Supreme Court ] 


V Ramaswami, V Bhargava and Ram Baran Prasad v. 
Raghubar Dayal, JJ. Ram Mohit Hazra. 
6th September, 1966. CA No 609 of 1964. 


Specific Relief Act (I of 1877), sections 23-B, 27-B— Indwn Contract Act (IX of 1872); 
sections 37 and 40— Whether the covenant of the pre-exemption offends the rule against perpe- 
turies and 1s therefore void and not enforceable even against the original contracting parties. 


It ıs obvious that 1n these clauses the expression “‘ parties cannot be restricted 
to the original parties to the contract but must include the legal representatives and 
assignees of the original parties There ıs hence no 1eason why the same expression 
should be given a restricted meaning in the pre-emption clause which 1s the subject- 
matter of interpretation in the present appeal On behalf of the respondents Mr. 
NC Chatterji rightly argued that the pre-emption clause was based upon the 
ground of vicinage and this circumstance would also suggest that the intention of 
the parties was that the pre-emption clause should be bindmg upon the heus and 
successors-1n-interest and the assignees of the original parties to the contract 


We are accordingly of the opinion that the covenant for pre-emption in this 
case does not offend the rule against perpetuities ard canrot be considered to be 
void inlaw The view that we have expressed is borne out by the decisions of the 
Calcutta High Court in Alt Hossain Miya v Raj Kumar Haldar, ILR (1943) 2 Cal. 
605, of the Allahabad High Court in Aulad Ah v Alt Athar, ILR (1927) 49 All 
527,and of the Madras High Court in Chinna Munuswam: Nayudu,v Sagalaguna Nayudu, 
ILR (1926) 49 Mad. 387 51 MLJ 229 Mr Bishen Narain relied on the 
decision of the Calcutta High Court in Nobin Chandra Soot v Wabab Alı Sarkar, (1901) 
5 CW.N. 343, and the Judgmert of the Allahabaa High Court ın Gof: Ram v. 
Feot Ram, I.L.R. (1923) 45 All 478 For'the reasons we have already stated we 
hold that the later decisions ir Al: Hossain Miya v. Raj Kumar Haldar, ILR. (1943) 
2 Cal 605,1» Chinna Munuswam: Nayudu v Sagalaguna Nayudu, ILR (1926) 49 
Mad 387 51 MLJ 229, ard in Aulad Alı v Ah Athar, ILR (1927) 49 All 527, 
correctly state the law on the point 


Bishan Narain, Senior Advocate (B P Maheshwari, Advocate, with him), for 
Appellant 


N C Chatterjee, Senior Advocate (Sukumar Ghose, Advocate, with him), for 
Respondents Nos 1 and 2. 


GR ———— Appeal dismissed 
[SuPREME Court] i 
KN Wanchoo, T.C Shah and Cherumaralıl Lakshmi v 
RS Bachawat, FF ` Mylyil Kunninankardy Narayami (dead): 
12th September, 1966 CA No 567 of 1964. 


Malabar Tenancy Act, 1929 (Madras Act) (XIV of 1930), sections 21 read with 
sechon 3 (15)—Kerala Land Reforms Act, 1963 (I of 1964)—Kanam-Kuzhikanam— 
Transfer of Property Act, 1882 


Or the question whether a transaction ıs a kanam-kuzhikanam or a usufructuary 
mortgage, the name given to ıt by the parties ıs a relevant, though rot always a 
decisive, consideration If the parties described the trarsaction to be a kanam- 
kuzhikanam it 1s a valuable indication that they intended ıt to be such and not a 
usufructuary mortgage If the document purports to be a mortgage, section 12 
of the Act allows the parties to prove that 1t 1s, in substance, a kanam-kuzhikanam 
or other lease But if the document purports to be or 1s, on 1ts true construction, 
a kanam-kuzhikanam or other lease, sectior 12 has no application and full effect 
must be given to the document according to its tenor. 


Significantly, the parties did not describe the transactiors to be a mortgage 
otti, panayam or a kyvasam panayam Insteaa, they described the transactions 
as kanam-kuzhikanam and the amounts paid to the transferees as kanaratham. 
Exhibits A-1 and B-1 did not purport to be and were not transactions for securing 
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debts We agree with the Courts below that the transactions were kanam-kuzhi- 
kanam and weie not as usufructuary mortgages. i 

HR Gokhale, Senior. Advocate (A G  Pudissery, Advocate, with him), for 
Appellants. 

P Ram Reddy, Senior Advocate, (K P Madhava Menon and A V.V. Nar, 
Advocates, with hım), for Respondents Nos 2 to 13. 





GR —— Appeal dismissed’ 
[Supreme Counr.] 
KN Wanchoo, F C Shah Sukh Lal v. 
and RS Bachawat, 77 The State Bank of India, Calcuta. 
13th September, 1966 C As Nos 582-583 of 1964. 


Displaced Persons (Debt Adjustment) Act (LXX of 1951), section 5—Definition of 
* displaced debtor’ and * debi? under section 2 


We are unable to agree with the contention of the Bank that for a person to 
be a displaced debtor under the Displaced Persons (Debts Adjustments) Act (LXX 
of 1951), he must have before migration to India a place of residenceonly in the terri- 
tory which later was included in Pakistan, and had no place of residence in the terri- 
tory which is now India The words of the definition in section 2 (10) read with 
section 2 (6) are sufficiently wide to include the case of a person who had a place of 
residence in India as well as a place of residence in an area now forming part of 
Pakistan, provided that such person was displaced from that latter residence 
because of the settmg up of the two Dominions or on account of civil disturbances 
or fear of such disturbances 


The Tribunal apparently accepted the testimony of the witnesses who deposed 
that Sukh Lal had a place of residence at Harunabad The High Court disagreed 
with that view, for in then opinion Sukh Lal was not proved to have actually resided 
unmediately before the partition at Harunabad But the test of actual residence 
before partition, applied by the High Court was, m our judgment, erroneous. 
On a consideration of the evidence, we are of the view that Sukh Lal has established 
his status as a displaced debtor and the High Court was m error in setting aside the 
order of the trial Court 1n so far as it related to Sukh Lal 

In our view, therefore, the appeal of Sukh Lal must be allowed and the appeal 
filed by Karam Chand and Prabh Dayal must be dismissed. The order passed by 
the High Court will stand modified and the Court of First Instaffce will determine 
the final habihty of Karam Chand and Prabh Dayal for the debt due to the Bank 
in accordance with the provisions of section 22 of the Displaced Persons (Debt 
Adjustments) Act (LXX of 1951). 

There 1s little doubt that on account of circumstances, over which the appellants 
had no control, property of considerable value belonging to them had been destroyed. 
In the circumstances there will be no order as to costs in this Court and in the High 
Court till this date 


A K Sen, Senior Advocate, Miss Uma Mehta and S K Mehta and K L Mehta; 
Advocates, wuh him), for Appellants 
H L Anand and K. Baldev Mehta, Advocates, for Respondent No 1 


GR ——— Order accordingly. 
[Supreme Court ] 
M Hidayatullah, S M Sikri Mahadu Rupila Deore v. 
and Raghubar Dayal, FF The State of Maharashtra. 
10th: October, 1966 Cr A. No 269 of 1964. 


Penal Code (XLV of 1860), section 161 and section 5 (2) of the Prevention of Corruption 
Act (II of 1947)—Presumption under section 4 (1) of the Prevention of Corruption Act. 

Really, the whole object of laying the trap ın bribery cases, 1s to secure an inde- 
pendent witness with respect to the transaction of the demand and the giving of bribe. 
The result of Mudaliar’s agreeing to the suggestion of Shantilal is that there is no 
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^ independent evidence in corroboration of the statement of Shartilal It may be that 
it ıs not necessary for the prosecution to lead corroborative eviderce ir cases where 
a presumption under section 4 (1) of the Act arises against the accused, but in cases 
where the accused leads evidence to rebut the presumption, the importance of 
corroborative evidence cannot be gainsaid The Court has to weigh the probabili- 
ties of the case and to see whether the preponaerance of the probabilities hes with 
the defence version or with the prosecution version irrespective of the presumption 
which 1s sought to be rebutted by the accused person When there 1s ro evidence in 
corroboration of the statcment of Shartilal it 15 difficult to say that hus story 1s a pro- 
bable story In fact his desire not to have a panch present leads to the inference 
that he was afraid of the panch not supporting the version he would like to put for- 
ward The advantage of this omission must go in favour of the appellant 


The High Court, curiously enough, did not deal with this aspect of the matter. 
It simply referred to it as a peculiarity by observing, after narrating the prosecution 
case. 


** When considering the probabilities of the case, the recovery of the money is not 
of significance Whats of significanceisin what connection the money was being 
paid and ın that respect the statement of an independent witness would have been 
of value”? The High Court refers to the contention on behalf of the appellant in 
this connection and brushes 1t aside by saying ‘‘ This 1s besides the point ” 


Dealing so lightly with this important aspect of the case sufficiently vitiates the 
judgment of the High Court — It 1s also significant that the High Court has nowhere 
referred to the credibility of the complainant, a witness who has made some incon- 
sistent statements and had a few convictions to his credit 


We are therefore of the view that the learned Special Judge had dealt with the 
matter fully and given adequate reasons for holding that the appellant’s version was 
to be preferred to the prosecution case, and that the High Court was not justified in 
setting aside that view. The result is that the appeal 1s allowed and the order of the 
High Court ıs set aside The appellant ıs acquitted of the offences under section 161, 
Indian Penal Code and section 5 (1) (b) read with section 5 (2) of the Act Fine, 
uf paid, to be refunded as the appellant ıs already on bail 


N D Karkhams, M/s Dadachanı & Co , Advocate, for Appellant. 
O P Ranaand R N Sachthey, Advocates, for Respondent 


GR ——— Appeal allowed 
Srinivasan, F Kalyan v Election Court. 
lst July, 1966. WP No 2104 of 1965. 


Madras Panchayats Act (XXXV of 1958), section 25 (2) (c)—Electon—Intevested 
an a subsisting contract—Elected member, member of Hindu joint family—Actwity of another 
member of coparcenary—Applicability of disqualjficaton—Section. 25- (2) (g)—4Arrears 
due to the Panchayat —Non-payment within the time after presentation of bill on demand — 
Necessary for disqualifying member. 


The mere fact that the petitioner 1s a member of the joint family along with 
his father cannot lead to the cqnclusion that he 1s interested in every activity of 
another membe of the coparcenary. 


The object of enacting a disqualification 1s that disqualification 1s regarded 
as personal and unless the disqualification 1s linked directly with the persons sought 
to be disqualified, the language of section 25 (2) (c), Madras Panchayats Act, cannot 
be interpreted 1n a very diffuse manner 


The mere existence of the arrears due to the Panchayat does not impose the 
disqualification under section 25 (2) (g) What the section requires ıs that in 
respect of such arrears a bill or notice should have been served upon the peison and 
the time specified for payment should have expired. > 
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K. K. Venugopal, for Petitioner 
K Gopalachait, for 2nd Respondent 
Additional Goverrment Pleader, for Respondent 6 








Vs Petition allowed. 
Ramakrishnan, F R Gobalalachenzne v Szminathan 
15th July, 1966 S A (Crl) No 685 of 1965 (P). 


Pondicherry Administration Act (XLIX of 1962), section 10—High Court—Power of 
Cassation—Exercise against orders of “‘non-lieu”’ recorded by chambre des mises on 
accusation—Conditions—Heads of charges—Finding given by chambre des mises—Parte 
civile— Not to be permitted to attack motifs for the decision by way of cassation 


The power which the High Court could exercise by way of cassation against 
orders of ** non-heu " recorded by the chambre des mises on eccusation, are strictly 
lhmited and can be exercised only in the following cases. (1) If the Public Prose- 
cutor has himself filed a petition for revision, (2) If the parte civile. disputes the 
jurisdiction of the chambre des mises on accusation, (3) If the order has omitted to 
give a finding on a heeding of charge, (4) If the order has declared that the ccmpleint 
of the partes cile cannot be entertained and (5) Where the order of the chambre 
des mises on accustation does not fulfil the essential lege! forms prescribed for me2lang 
that order These conditions have obviously to be taken disjunctively 

When the chambre des mises on accusation has given a finding on all the 
heads of charges, the partes cvile cannot be permitted to attack the reasons (motifs) 
for the decision Such a method of attack against the order of the chambre by 
way of cassation 1s not perm tted under the French law and jurisprudence for the 
purpose of obtaining relief by way of cassation 

M S Venkatrama Iyer, V Krishnan and P Veeraraghavan, for Appellents 

G Desappan and R Ganesan, for Respondent ~ 

Public Prosecutor on behalf of Pondicherry State 


Vs. Appeal dismissed. 
Ramakrishnan, J. Gojandavelu, In re, 
19th Fuly, 1966 S A. (Crl) No 984 of 1964. (P). 


Pondicherry Adminstration Act (XLIX of 1962), sechon 10—High Court—Powers of 
Court of Cassation—Appeal against the sentence filed by the Public Prosecutor—Guilt or 
innocence of the accused—Powers of the Appellate Court—Appeal to the High Court—French 
Penal Code, Article 319—JIngredients—Constitutes several limbs which could be taken dis- 
junctively—Necessity to gwe a finding as to the applicability of particular ingredient— 
Practice. 


Under the French law there 1s a considerable volum: of authority for sunnorting 
the view that where the Public Prosecutor has appealed'before the Appellate Court 
against the inadequacy of the sentence, the entire judgment on which the sentence 
is based 1s before the Court and that in consequence the appellate Court could, 
in the course of the appeal, reduce or set aside the sentence pronounced by the 
trial Court. ‘This view necessarily involves a finding that the appellate Court, 
in an appeal by the Public Prosecutor, against the inadequacy of the sentence, has 
also got the power to give a finding on the guilt or innocence of the accused. 


The ingredients enunciated in Article 319 of French Penal Code constitute 
several limbs which could be taken disjunctively, and 1t 1s necessary for the writing 
of a complete and proper judgment, to give a finding as to which of these ingredients, 
have been found to be satisfied 1n a given case 

K K Venugopal and S Ramalingam, for Appellant 

Public Prosecutor, for State of Pondicherry. 

V.S. : ——— Case remanded. 


. 
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[Supreme COovnT.] 


K. Subba Rao, CF, and Manujendra Dutt v, 
J. M. Shelat, F. Pusandev Prasad Roy Chowdhary, 
22nd Sepiember, 1966. G.A. No. 586 of 1964, 


calcutta Thaka Tenancy Act (IT of 1949), sections 3 and 29'and Amendment Act 
(VI of 1953)—Effect—Ewwton of tenant under—Contract of tenancy providing for specific 
period of notice for terminating tenancy—If taken away by the provision of section 3. 


Transfer of Property Act (IV of 1882), section 106—Determination of lease under 
by notice—If applicable to tenancies governed by Rent Control Legislation. 


Rent Control Acts—Objects and scope of —If could interfere with contractual rights or 
rights under general law as to notice of termination of lease—Statutory tenancy—When arises 


The Calcutta Thaika Tenancy Act, 1949 like similar Rent Acts passed in differ- 
ent States 1s intended to prevent indiscriminate eviction of tenants and 1s. mtended 
to be a protective statute to safeguard security of possession of tenants Such special 
legislations therefore provide that even where a landlord has terminated the con- 
tractual tenancy by a proper not.ce, he can succeed m evicting his tenant only if he 
falls under one or more of the grounds laid down by the statute The word ‘ not- 
withstanding ’ ın the section, on a true construction, means that even where the 
contractual tenancy is properly terminated, notwithstanding the landlord’s right 
to possession under the Transfer of Property Act or the contract of lease, he cannot 
evict the tenant unless he satisfied any one or more of the grounds set out in the 
section. 


Rent Acts are not ordinarily mtended to mterfere with contractual leases and 
are Acts for the protection of tenants and are consequently restrictive and not enabl- 
ing, conferrmg no new rights of action but restricting the existing rights either under 
the contract or under the general law Itis wellsettled that statutory tenancy nor- 
mally arises when a tenant under a lease holds over The night of irremovabihty 
under the statute 1s thus a right which comes into existence after the expiration of 
the lease and until the lease 1s terminated or expires by efflux of time, the tenant 
need not seek protection under the Rent Acts. For he 1s protected by his lease in 
breach of which he cannot be evicted. 


The provisions of the Rent Control Acts are in addition to those of the Transfer 
of Property Act and therefore before a tenant could be evicted by a landlord, he 
must comply with the provisions. of section 106 of the Transfer of Property Act and 
those of the Rent Acts, A notice under section 106 of the Transfer of Property Act 
1s essential to bring to an end the relationship of landlord and tenant and unless 
that relationship is validly terminated by giving a proper notice the landlord could 
not get the right to obtain possession of the premises by evicting the tenant. 


ALR. 1965 ^s.C. 101, followed. 
(1949) 1 M.L.J. 412 : held not correct law. 


R.M. € Appeal allowed, 

JYatesan, J. Ponnuswamy Redd 
29th July, 1966. Vasantha, minor by mother and next friend 
F Kannammal. 


S.A. No 1080 of 1962. 


Evidence Act (I of 1872), section 114—May presume— Women leaving law 
husband —Laving with another in illicit intimacy from about ten days of her le Ee 
Birth of a child within seven months after leaving husband—Nutural birth after full, period 
of gestaton—No eurdence contra—Not the illegitimate child of the other man—Presump- 
tion: 3 

The first defendant and a woman had been living together im illii 
from about ten days after she left ner lawfully wedded stead A etal Kerri 
withm seven months after she left her husband. On the question whether the 
first defendant was the father of the child. 
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Held, there is no evidence that it 1s not a natural birth after the full period of 
gestation of about 280 days. Section 114 of the Evidence Act can be relied upon 
in such a case having regard to the common course of natural events and human 
conduct. If 1t 1s not a case of premature delivery, the coitus leading to conception 
should have been some two months prior to the woman joining tne first defendant 
‘after leaving her husband. In the absence of a finding that the first defendant was 
keeping tne woman as his concubine at the relevant period prior to the marriage 
one cannot assume that he 1s the father of the child. 


T. V. Balakrishnan and N. Vanchinathan, for Appellant. 
T. R. Ramachandran and R. Swapunyam, for Respondent. 


V.S. ———— Appeal allowed. 
Kailasam, F. E V. Narayanaswami v. 
roth August, 1966. T. V. Chinnathamb1 


W. P. No. 2984 of 1965., 
Madras Panchayat Act (XXXV of 1958), section 25 (1)—Elected mémber—Convie- 


tion and sentence for the offence of breach of trust—No expiration. of period of five years— 
Disqualificaton—“ Date of expiration thereof "—Date on which sentence expired. 


The petitioner was convicted for an offence under section 460, Penal Code, and 
sentenced to two months R I. on 10th June, 1959 and the same was confirmed m 
appeal on 13th July, 1959 and the revision to the Hign Court was dismissed on 28th 
July, 1960. The petitioner was elected as the President of the Panchayat m June 
1959. After undergoing the sentence he was released on 3rd October, 1960 The 
election of tne petitioner was set aside on the ground of disqualification laid down 
by section 25 (1) of the Panchayat Act of 1958. 


Held, on the clea: wording of section 25 (1) if a person was undergoing sentence, 
or his sentence expired within 5 years, he 1s disqualified. 


The words ‘ date of expiration thereof’ in section 25 (1) would mean only 
the date on which the sentence had expired. 


V. Vedantachari for M.S. Sethu, for Petitioner. 


JY. Arunachalam, for 1st Respondent. x: 

K. S. Bhakthavasthalam, for Additional Government Pleader 

V.S. —_ Petition dismissed, 
Natesan, J. Ramalinga Goundar v, 

17th August, 1966. Saroja Ammal, 


* SA, No. 1538 of 1962, 


Guardian —De facto guardian—Minor—Brother of minor acting as guardian in a tran- 
saction of sale—Legal guardian in existence—Solitary act of de facto guardian—Validity of 
altenation—Sale, [nior to Hindu Minority and Guardianship Act of 1956. 


A de facto guardian is factually a guardian, distinguished from a 
de jure guardian, and who looks after the minor’s interest and protects his person 
and property. The very concept of de facto guardianship implies some contmutty 
of conduct, some acts of management of the property of the minor during a period. 
A guardian ad hoc, a person who figures as a guardian for the nonce in some 
isolated transaction cannot claim the powers recognized under the personal law of 
the Hindus in a de facto guardian before the Hindu Minority and Guardianship 
Act of 1956. 1 


K. Sarvabhuman, for Appellant. £s 
K. S. Desikan and K. Raman, for 1st Respondent. . , 
V.S. Appeal allowed. 
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^ Kalasam, F. ' S X " M. Gopalaswamy v. 
. 22nd September, 1966 Universıty of Madras. 
W.P No. 1915 of 1966 


Constitution of India (1950) , Schedule VII, Entry No. 66, List I and Madras Unwersiy 
Act (VII of 1923), section 19 (p)—Fust year law course—Evemng course—Prescribing 
qualification of candidates for admsston—Whithin_ the legislative power of State— 
Powers of Parhament—Rule of pith and substance—Degree obtained by private study in a 
forergn University—Action of Unwersity in disqualifying candidate—Not made an Ordinance 
under the Act—Right of candidate to be interviewed 


The object of the Advocates Act was to consolidate the law relating to legal 
practitioners and for constitution of Bar Councils It was not its object to co-ordi- 
nate higher education or to declare that the degrees granted by all the Univer- 
sities in India are equal for the purpose of Post-Graduate Course in any University. 
The University Grants Commission Act of 1956 and the regulations made thereunder 
have not yet declared that the degrees of all Universities 1n India should be treated 
alike fot the purpose of admission to Post-Graduate study or that a person who 
obtains a degree by a Course of private study in a University 15 entitled to admission 


t 


in all other Universities. i 


~ The State law prescribing the qualifications for admission to the law course 
cannot be said to be invalid as pinging upon the Union field of legislation 


The State and the University are entitled to prescribe that only persons having 
degrees recognized by the University and obtained after undergoing regular 
collegiate edücation from Universities can be considered for admission It cannot 
be said that the prescribing of these. conditions would have such a heavy and 
devastating impact on Entry 66 of List I so as to wipe out or appreciably abridge 
the Central field Applying the pith and substance rule the University Act ıs 
mainly concernec with education including Universities. In prescribing the 
qualifications for admission to a Post-Graduate Course it merdentally trenches upon 
the power of the Union to legislate regarding co-ordination and determination of 
standards m institutions for higher education. Under the pith and substance 
rule the validity of the enactment cannot be effected. 


Section. 19 (f) of the Madras University Act empowers the Syndicate to make 
Ordinances regarding the admussion of students to the University or prescribing 
examunations to be recogmzed as equivalent to the University examinations, and 
the Syndicate will, therefore, be within its powers if it lays down that the degrees 
of foreign Universities are not equivalent to the degrees of the Madras University for 
the purpose of admussion to the FL class and that persons who obtam degrees by 
private study will not be eligible for admission But the University has not in 
fact made such an Ordinance yet. Therefore the petitioner has a right to be 1nter- 
viewed The effect of the Madras University Act of 1966 was not considered as no 
action has. been taken by the University under that Act. 


V. G Rao for Subbaya and P K. Gopalraj, for Petitioner. 
C. N. S. Chengaluarayan, for Respondent 1. 
Government Pleader, for Respondent 2. 


V.S. ——— Petition allowed. 
Venkatraman, J- Balasubramanian, In re. 
4th October, 1966. Crl Misc. P. No 1526 of 1966. 


Madras Prohibition Act (X of 1937), section 14, Proviso—Motor Vehicle involved in 
transporting illu liquor—Confiscation— Knowledge of owner of the commission or likely com- 
mission of rrime. ' 


The proviso to section 14 of the Prohibition Act does not mean that unless the 
owner of the vehicle (de jure or de facto) of vehicle used for transporting illicit 
liquor satisfied the Court that he has exercised due care 1n preventing th e commis- 
sion of the offence, there should be an automatic confiscation, 


M 
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Normally confiscation would be ordered only if there 1s some evidence to show that 
the owner had knowledge of the commussion of the crime or of the fact that ıt was 
likely to be committed. 
S. Mohan, for Petitioner. 
K. A. Panchapakesan, for Public Prosecutor. 


V.S. - —— Ordered accordingly. 
Ramakrishnan, F. Sundararama Iyer v. 
grd November, 1966 Shanmugha Rajeswara Sethupathi. 


W.P. No. 495 of 1964. 


Constitution of India (1950), Article 19 (1) (g)— Trustees of a temple imposing restric- 
tion on purolats and guides by levying a licence fee—Validity—Scope of power—If could 
interfere with the freedom of the pilgrims to choose a person of ther choice. 


The Trustees of the Rameswaram Devasthanam issued a circular stating that 
purohits and guides, taking pilgrims into the temple and the Theerthams within the 
temple and outside, should take out a licence, paying an annual fee and that such 
licence in suitable cases, may be issued freely and may be cancelled without notice 
by the Trustees. 

Petitioners who are purohits and guides for many years, challenged the circular 
as interfermg illegally with their rights to carry on their profession and as being 
discriminatory. 

Held, while the Trustees would be withm their rights to issue licences to persons 
to avoid scramble or unnecessary scenes within the temple, so that they may be 
given preference by pilgrims, they cannot interfere with tne freedom of the pilgrims 
to choose any purohit of their choice or the right of any purohit to be so chosen and 
that the circular should be suitably altered by the Trustees and could not be 
sustained as issued by them. 

V. Thyagarajan and M. A. Rajagopalan, for Petitioners. 

R. Gopalaswami Iyengar, for Respondent. 


RM. — Ordered accordingly. 
Venkatadri, J. Padma Khan Singh v. 
8th November, 1966. Jt. Sub-Registrar, Coimbatore. 


W.P. No. 799 of 1963. 


Registration Act (XVI of 1908), sections 60 and 61—Certificate of registration and 
endorsement—Non-complrance with. provisions of —If affects validity of registration. 

Payment of Taxes ( Transfer of Property) Act (XXII of 1949), sections 2 (11) and 3— 
Notice rssued by Income-tax Officer to the Registering Authority not to register a document— 
If amounts to a statutory declaration under the sub-section, 

Where a document has been registered, by the Registering Officer in the 
sense that all the formalities such as payment of consideration and admission of 
execution, etc., have ben complied with, the mere fact that the Registering 
Officer has not made the certificate of endorsement ‘ registered’ as required by 
sections 60 and 61 of the Registration Act cannot affect the registration 

A letter from the Income-tax Officer asking the Registering Officer not to 
register a document 1s not the same as a statutory declaration under section 2 (iz) of 
the Payment of Taxes (Transfer of Property) Act, 1949. 

Case-law reviewed 

24 ML J. 694, 6 GW N. 528, ALR. 1948 Oudh 223; A.LR. 1956 M B. 236; 
A.LR 1957 Pat. 545, A.L.R. 1963 Mys. 335, referred. 

V. "Tyagarajan and R. Desikan, for Petitioner. 

The Assistant Government Pleader for the Registering Authority. 

V. Balasubrahmanyan, for the Income-tax Department. 


R.M. a 
[END oF VoLume (1966) II M.L J. (N.R.C.)] 





Petition. allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present .—Mn. Justice K. VEERASWAMI. 


EM. A. Sathar and another ..  Pehthoners* 
v. 
XK. S. Sengappa Gounder d . Respondent. 


Gioil Procedure Gode (V of 1908), Order 33, rule 9—3Suit in forma pauperis— Death of platntzff pending 
«disposal of —Sons of deceased added as legal representatwes— Existence of means of sons to pay Gourt-fee—If a 
ground for dispaupering them. 

Where the plaintiff who has filed a pauper suit aws pending disposal of the same and his sons on 
their own application. are added as legal representatives of the deceased and as plaintiffs, the fact that 
the sons had means to pay Court-fees would not be a ground for dispaupermg them and directing 
them to pay Court-fees It may be that under their personal law the sons were entitled to succeed 
to certam fractional share 1n the properties of the father But that does not mean that they are any 
the less the legal representatives of the deceased plamtiff Where of course parties come on record 
not in the place of the deceased but in their own capacity and continue the suit, 1t may make a difference 
whether such parties as plaintiffs have the necessary means to pay Court-fees 

Petition under section 115 of Act V of 1908 praying the High Court to revise 
ithe Order of the Sub-Court, Erode, dated 4th August, 1964, in I.A. No. 913 of 


1962 in O S. No. 89 of 1961. 
V S. Subramaniam, for Petitioner. 
Soundarapandian, for Respondent. 


The Court made the following 


ORDER —This petition by plaintiffs 2 and 3 ıs to revise the order of the 
‘Subordinate Judge of Erode allowing an application filed by the fourth defendant to 
«hspauper them and to direct them to pay Court-fee. The suit was originally 
instituted by one Muhammed Hussain, who died pendente lite leaving his widow and 
two sons. It appears the widow would not come on record as a plaintiff and so his 
sons on their application were added as legal representatives and as plaintiffs 2 and 
3 The Court below found that the petitioners in this Court had means to pay 
Court-fees and on that view and also relying on Arumugha v Subramama! allawed 
the application. 

It seems to me that the order cannot be supported. The Subordinate Judge 
has not found that plaintiffs 2 and 3 have been added as such ın their own capacity 
and not as legal representatives of the deceased In fact, he, at the outset, of his 
order, mentioned that the two sons were added as the legal representatives of the 


*CRP No 1902 of 1964 29th October, 1965 
1. ALR. 1931 Mad. 324 
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deceased plaintiff It may be that under their personal law the legal representatives 
were entitled to succeed to certain fractional share in the properties of their father 
along with their mother But that does not mean that they are any the less the legal 
representatives because they have come into the suit m the place of the deceased 
plaintiff Where of course parties come on record not m the place of the deceased 
but in view of the death of the plamtiff ın their own capacity and continue the suit, 
it may make a difference whether such parties as plaintiffs have the necessary 

- means to pay the Court-fees In such a case, ıt may be proper and necessary to 
allow an application to dispauper under Order 33, rule 9 of the Civil Procedure 
Code But this ıs not such a case I do not think therefore that the principle of 
Arumugha v Subramama* ıs applicable to it 


The petition is allowed No costs. 
VK a Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT ‘—Mr Justice T. VENKATADRI. 


Employees State Insurance Corporation, through its Insurance 


Inspector, Madras . Appellant" 
Ü " 
Messrs. Mysore Premier Metal Factory, Madias . Respondent 


Factores Act (LXIII of 1948), section 21 (1) (av) (c) —Employees State Insurance Act (XXXIV of 1948), 
section 66 (1)—Duty of factory employer to fence dangerous parts of a machtnery—Injury to employee from a dan- 
gerous machinery not fenced — Negligence of employee or absence of report of any defect ın machinery by Factory 
Inspector—If absolves employer of his lability to pay compensation 


Under section 21 (1) (1v) (c) of the Factories Act, 1948, 1t1s the duty of an employer who is. 
running a factory to securely fence every part ofa dangerous machimery andthe employer cannot 
escape this hability by saying that 1t 1s impossible for commercial or mechanical reasons to fence the 
machine or part ofa machine Ifa machine is dangerous, the obligation 1s to fence and even substi- 
tutes for fencing will not enable the employer to evade hus liability. When thereis defaultin this 
regard on the part of the employer and an injury 1s suffered by an employee as a consequence, the fact 
that the employee concerned suffered the injury due to his own negligence or the fact that the Factory 
Inspector had not reported of any particular defect 1n the machmery 1n his prior inspection would not 
absolve the employer of his liability to compensate the injured employee or to reimburse the State 
Insurance Corporation when 1t had paid compensation to the injured employee under the Employees 
State Insurance Act, 1948 

Appeal against the Order of the City Cıvıl Court, Madras, dated 18th 


December, 1963 in EI.P.P No. 12 of 1963 


M. Chinmappan for the Government Pleader, for Appellant. 
P. V Marthandan for Messrs King & Partridge, for Respondent 
The Court made the following 


ORDER —This appeal arises out ofan order passed by the First Assistant Judge, 
City Civil Court; Madras, on an application filed by the appellant, Employees State 
Insurance Corporation, for rermbursement of a sum of Rs. 1,061-62, by the respon- 
dent herein, Messrs Mysore Premier Metal Factory The learned Assistant Judge 
dismissed the application on the ground that 1t was due to the negligence on the part 
of the employee that the accident occurred and that as such the employer, respon- 
dent, was not liable to pay any sum or to contribute any amount paid by the appel- 
lant herem Hence this appeal 


The respondent 1s carrying on business as manufacturer of aluminium sheets 
and circles, and aluminium, brass and stainless steel utensils. One Murugesan was 
involved ın an accident while operating a machine which ıs used to cut alummium 
sheets for the purpose of making alummium spoons. As a result of the accident, 
the said Murugesan’s left index-finger was jammed He was an insured person. 
‘The Medical Board certified that he has been permanently disabled and awarded 
compensation as per rules The appellant herein paid compensation to the injured. 





1l. AIR 1931 Mad 324 
*AAO No 183 of 1964 4th January, 1966. 
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employee "Murugesan and called upon the respondent herem, the employer, 
to pay the same But the respondent disputed their lability on the ground that it 
was only due to his own negligence that the worker sustained the injury Now the 
question to be considered by me 1s whether the respondent 1s hable to pay the amount 
claimed by the appellant herein 


The relevant provision in the Factories Act, 1s section 21 (1) (1v) (c) which 1s 
as follows. 


“ In every factory the following namely 
* * * * * * * 


x 


(c) every dangerous part of any other machinery shall be securely fenced by safeguards of subs- 
tantial construction which shall be kept in position while the parts of machinery they are fencing are 
in motion or in use " 


A similar question 1 had to consider in Employees State Insurance Corporation v. 
$n Karumuthi Thyagaraja Chethan, Principal Employer, Sri Meenakshi Rice Malls, Lid , 
Madura!, wherein I have held that it ıs the duty of the employer who 1s running a 
factory to make every sort of protection for the safety of the employees The machi- 
nery must be so fenced as to give security from such dangers as may be reasonably 
expected, as observed in Caroll v Andrew Barcley & Sons, Lid? The words ‘ securely 
fenced ° are not to be interpreted as reasonably fenced or moderately fenced The 
employer will not be able to defend himself by saying that ıt ıs impossible for com- 
mercial or mechanical reasons to fence the machine or part of a machine Ifa 
machine is dangerous, the obligation is to fence, and even substitutes for fencing 
will not enable the employer to evade his hability. Cases ın Court of Appeal eg, 
Chatney v Narn (Micheal & Co , Lid)*, have gone to the extent of holding that even 
though an employer displayed a notice which said, 
“ Do not put your hands in the machinery while it is m motioa Peisons disregard this notice 
at their own risk *” 
still when a workman 1s injured when he is operating the machine, the employer 
is hable to pay contribution 7 


The respondent further relied on the evidence of PW 1 who admitted in 
cross-examination that he had no report of any particular defect in the machinery 
in the prior inspection Even then the employer is hable as has been held m 
John Summers & Sons, Ltd v Frost*, wherein the following passage from Mitchell v. 
North British Rubber Co, Lid ë, has been extracted 

“ The question is not whether the occupier of the factory knew that ıt was dangerous, nor whether 
a Factory Inspector had so reported , nor whether previous accidents had occurred , nor whether 
the victims of these accidents had, or had not been contributorily neghgent The test is objective 
and impersonal di 

Therefore, I am of the view that the respondent herem did not safeguard the 
machinery properly and therefore he ıs liable to pay the contribution as claimed by 
the appellant, az, Rs 1,061-62 P. 


In the result, the appeal 1s allowed but there will be no order as to costs 








VK Appeal allowed. 
1 (1965) 79 LW 122 4 LR (1955) AC 740 at 766 
2 (1948)2 AER 386 5 (1945) SC] 60 


3 (1937) 1 A.E.R. 376. 


4 THE MADRAS LAW JOURNAL REPORTS. [1966 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present Mr, Justice K. S. VENKATARAMAN. 


V. Baluswamy Serva ..  Pelitioner* 
v. 
N. Raju Servai „> Rsspondent. 


Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), sectzons 2 (6) and 10 (3)(a) (1)—House 
an occupation of tenant usufructuarily mortgaged by owner— Tenant attorning to such mortgagee—Mortgagee tf 
** landlord under section 2 (6)-—If can evict tenant under section 10 (3) (a) (1) for kis personal occupation 


Where a residential building ın the occupation of a tenants usufructuarily mortgaged by its owner 
and the tenant attorns to such mortgagee, the usufructuary mortgagee would not be entitled under 
section 10 (3) (a) (1) of the Madras Buildings (Lease and Rent Control) Act, 1960 to evict the tenant 
on the ground of his bona fide requirement of the premises for his personal occupation The contention 
that xt 1s only the owner who 1s entitled to evict the tenant under section 10 (3) (a) (1) 1s untenable. 
‘There 1s nothing 1n that section to limit the benefit thereof to the owner The benefit thereof 1s given 
to a ‘landlord ? within the meanmg of section 2 (6) of the Act A usufructuary mortgagee of a 
building m the occupation of a tenant would be entitled to receive the rent of the building on his 
own account and therefore comes squarely within the first part of the definition of landlord in section 
2 (6) of Madras Act XVIII of 1960 
Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Order of the District Court of Madura: dated 5th January, 1966, and made in 
CRP No. 683 of 1965 (RCA No. 28 of 1965 on the file of the Court of the Subor- 


dinate Judge, Madurai—R C O.P. No. 606 of 1964, Rent Controller, Madurai 
"Town). 
K. V. Sankaran, for Petitioner. s 


The Court made the followmg 


OrpER —The tenant 1s the petitioner herein The owner let him into posscs- 
sion of the property as tenant Subsequently, one Raju Servar took a usufructuary 
mortgage of the property and the tenant Baluswamı Servaı attorned to Raju Servar. 
Raju Servai filed a petition for eviction of the tenant on the ground, inter aha, 
that he wanted the house for his own occupation. He did not have a house of his 
ownnorhnisson His requirement was found to be bona fide and eviction was ordered 
by the Rent Controller and the order was confirmed on appeal by the learned 
‘Subordinate Judge and ın revision by the learned Additional District Judge. 


The point taken by Sri K.V. Sankaran, learned Counsel for the petitioner, before 
me is that though Raju Servai might satisfy the definition of ‘ landlord’ in section 
2}(6) of Madras Act XVIII of 1960, none but the owner will be entitled to recover 
possession from the tenant on the ground of bona fide requirement of the premises 
for personal occupation. The relevant provision of the Act 1s section 10 (3) (a) (i) 
which says that a landlord may apply to the Controller for an order directing the 
tenant to put the landlord in possession of the building, in case it is a residential 
‘building, if the landlord requires ıt for his own occupation or for the occupation of 
his son and he or his son is not occupying a residential building of his own in the 
city, town or village concerned. The definition of a ‘landlord ° m section 2 (6) ss : 

“Landlord includes the person who 1s receiving or 1s entitled to receive the rent of a building, 
whether on his own account or on behalf of another or on behalf of humselfand others or as an agent, 
trustee, executor, admunistrator, receiver or guardian or who would so receive the rent or be entitled 
tto receive the rent, 1f the building were let to a tenant” 

Raju Servar is a person who 1s entitled to receive the rent of the building ın his capa- 
city as usufructuary mortgagee and is therefore a ‘landlord’ within the meaning of 
the definition and, as I have said, the learned Counsel himself concedes it. The argu- 
ment, however, is that it 1s only the owner who is entitled to evict the tenant for per- 
sonal occupation under section 10 (3) (a) (1) There 1s however nothing in that 
section to limit the benefit thereof to the owner. The benefit thereof 1s given to a 
landlord and for that we must turn to the definition ın section 2 (6) and we have seen 
-that Raju Servai is a ‘landlord’ within the meaning of that definition. Learned 
LS I I TRIUMPH MAII LLL LALLA LD a 
* C.R.P. No. 393 of 1966. 25th February, 1966. 
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Counsel raises the question whether that means thata person like an agent, trustee, 
executor, administrator, receiver or guardian could claim the benefit of section 10 
(3) (a) (1). It is unnecessary to answer that question in the present case, because 
Raju Servai is a person entitled to receive the rent of the building on his own account 
and therefore comes squarely within the first portion of the definition of * landlord * 
and there is no principle of law by which his right could be defeated. If the original 
owner had sold the property to Raju Serva1, Raju Servai would have become the 
owner and could have filed the petition for eviction. By getting an usufructuary 
mortgage instead, he still gets the same benefit. Sr: Sankaran admitted that he 
could not say that the mortgage was nominal or collusive He however prays that 
because there appears to be no decided case either way on the question, the petition 
may be admitted. I do not think ıt necessary to admit the petition on that ground, 
when the matter seems to me to be clear. The petition 1s accordingly dismissed" 
The petitioner 1s, however, given two months’ time from to-day to vacate the premises. 


V.K. ———— Petition dismissed - 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT .—Mr. Justice P. RAMAKRISHNAN. 


Syed Abdul Azoozkhan .. Petihoner* 
v. 
The Divisional Accounts Officer, Southern Railway, Royapuram, 
Madras .. Respondent. 


Gwil Procedure Gode (V of 1908), section 39 and Order 21, rule 4—Relatwe scope— Transfer of decree to 
Court of Small Gauses for executzon—Gannot be ordered where pecuntary value of decree exceeds that specified im 
Order 21, rule 4. 

Order 21, rule 4 of the Civil Procedure Code must be considered as a special provision to be 
applied where the transfer of the decree 1s sought from the decreemg Court to a Court of Small Causes. 
and in that event the money value of the decree prescribed in Order 21, rule 4 will apply The pro- 
visions of Order 21, rule 4 have also to be complied with by the Court which passed tne decree before 
1t proceeds to transfer the decree to another Court for execution Ifthe amount ofthe decree exceeds 
the pecuniary value set down 1n Order 21, rule 4, the decreeing Court cannot, either of its. own 
motion or on the application of the decree-holder, transfer the decree, for execution to the Court of 
Small Causes, but 1t should transfer the decree to some other Court, like the City Civil Gourt Order 
21, rule 4 really provides a rule of procedure for the decreeing Court to adopt, depending upon the 
value of the decree sought to be transferred for execution. Section 39 of the Civil Procedure Code 
1s a general provision and the decision in Abdullah Sakth v. Ahmed Hussain Salnb AIR. 1914 Mad. 
206 (1) gendered with reference to that provision cannot be rehed upon m interpretmg Order 

, rule 4. 

Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Order of the Court of Small Causes (Full Bench), Madras dated 24th November, 
1965, and made in N.T.A. No 207 of 1965 (against M.P. No. 920 of 1965 in E,P 
No. 2918 of 1964, Registrar, Court of Small Causes, Madras in O S.No. 61 of 1961 
on the file of the District Munsif’s Court, Sholinghur). 


S. V. Rama Iyengar, for Petitioner. 


The Court made the following 


OnpzR —The decree-holder in O.S. No. 61 of 1961 on the file of the District 
Munsif’s Court, Sholinghur, obtained transmission of the decree from that Court to 
the Court of Small Causes, Madras, for execution of the decree by attachment of an 
amount lying to the credit of the judgment-debtor's provident fund and gratuity 
account in the Southern Railway, Madras The amount sought to be recovered 
under the decree was Rs. 4,532-15 The Registrar of the Court of Small Causes 
who heard the execution petition, dismissed 1t on two grounds (1) the amount 
sought to be attached being ın the nature of a provident fund amount, could not be 
proceeded against 1n execution and (2) under Order 21, rule 4, Civil Proce- 
dure Code the Court which passed the decree had no jurisdiction to transfer the 
decree for execution to the Court of Small Causes, Madras. The decree-holder 
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filed a New Trial Application against the said order. In the judgment of the 
Judges who heard this application, no reference 1s found to the objection in regard 
to the amount sought to be attached being m the nature of a provident fund amount. 
But they confirmed the Registrar's finding that Order 21, rule 4, Civil Procedure 
Code barred the case from the cognizance of the Court of Small Causes, Madras. 
It is against this decision that the present revision petition 1s sought to be filed by the 
decree-holder 


Learned Counsel appearing for the decree-holder relied upon the decision of a 
Bench of this Court in Abdulla Sahıb v Ahmed Hussain Sahib, where the view has been 
expressed that where a decrec 1s sent to another Court for execution on the applica- 
tion of the decree-holder himself, and not by the Court of its own motion, the question 
of competence by jurisdictional value of the Court to which the decree 1s sent, does 
not arise The Bench was required to consider ın that particular case the distinction 
between the two limbs of section 39, Cıvıl Procedure Code, section 39 (1) dealing 
with a case where a decree, on the application of the decree-holder, is sent for exe- 
cution to another Court, and section 39 (2), which deals with a case where the Court 
of its own motion sends the decree passed by it for execution to any subordinate 
Court of competent jurisdiction , while in section 39 (2) the words “of competent 
jurisdiction ? are found, they are not found m section 39 (1) Consequently, the 
Bench held that the jurisdictional value will not apply to decrees sent, on the appli- 
cation of the deciee-holder, by the decreeing Court to another Court for execution 
This provision in section 39, Civil Procedure Code 1s a general provision Order 
21 rule, 4 Civil Procedure Code must be considered as a special provision to be 
applied where the transfer of the decree 1s sought fiom the decreeing Court to a Court 
of Small Causes, and in that event the money value of the decree prescribed in Order 
21, rule 4 will apply. The provisions of Order 21, rule 4 have also to be com- 
plied with by the Court which passed the decree before ıt proceeds to transfer the 
decree to another Court for execution If the amount of the decree exceeds the 
pecuniary value set down ın Order 21, rule 4, the decreeing Court has to comply 
with that provision and therefore it 1s not empowered to transfer the decree for 
execution to the Court of Small Cause, Madras but ıt should transfer the decree to 
some other Court, like the City Civil Court, Madras Order 21, rule 4, Civil 
Procedure Code, really provides a rule of procedure for the decreemg Court to adopt, 
depending upon the value of the decree sought to be transferred for execution. The 
decision ın Abdulla Sahib v Ahmed Hussain Sahib}, does not at all deal with the scope 
of Order 21, rule 4 The observations in that decrision apply only to the distinc- 
tion between section 39 (1) and section 39 (2), Civil Procedure Code, and cannot be 
relied where the provision inte: preted is Order 21, rule 4, Cavil Procedure Code 
Further, section 121, Civil Procedure Code states that the Rules in the First 
Schedule shall have effect as 1f enacted ın the body of the Code The Rules have 
therefore valid effect along with the main sections of the Code and we have to 
read Order 21, rule 4, and section 39, Cavil Procedure Code in a harmonious 
manner, without spellmg out an inherent conflict between them This general 
principle of interpretation ıs consistent with the view that I have expressed 
above, regarding the relative scope of Order 21, rule 4 and section 39, Civil 
Procedure Code I see no grounds to admut this Revision Petition, which is 
dismissed. 


V K. Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Presenr — Mm. Justice K S. RAMAMURTI 


Jabamalai Mariammal and another .. Appellanis* 
v 
A. Madalamuthu Thevar and another .. Respondents. 


WAll—GConstruzton —Principles—WAll providing for absolu'e gift of property with full powers of alienation 
in favour of a legatee followed by a gift over of the property m favour of others after the death of the first legatee— 
Proper construction—Altenaton of the property by the fust legatee—Validity 


In interpreting a will ıt 1s the duty of the Court to find out the intention of the testator. The 
true intention has to be gathered from the language used by the testator, as he has conveyed the 
expression of his wishes m the words employed by him ın theinstrument All the parts of the will 
are to be construed with reference to each other and so as, 1f possible, to form one consistent whole. 
On a question of the tiue interpretation of a will decisions on the construction of other wills may be 
useful ey fy far as they lay down the principles of law which have to be observed 1n the construc- 
tion of wills, 


In cases of wills providing for an absolute gift of property with all powers of alienation 1n favour 
of one legatee followed by a gift over of the property after the death of the first legatee, difficulty has 
‘been frequently experienced by Courts ın determining whether the latter clause should be ignored 
as void, being an attempt to lay down a rule of devolution when the property has already been taken 
absolutely by some one else, or whether the latter clause should be construed as one by way of 
defeasance so as to cut down the absolute estate conferred under tae former clause to a life estate A 
distinction between a defeasance clause and the repugnant one 1s very often a nice one and 1n several 
cases Courts have adopted an intermediate construction of construing a prior absolute gift as an estate 
for life with a power of appointment by deed or will and the subsequent limitation. or bequest takıng 
effect ın case the power of appointment had not been exercised Even though for practical purposes, 
there ıs no distinction between an absolute estate and a life estate coupled with a power of appoint- 
ment by will or deed, 1t 1s settled law that the1deasare two distinct conceptions and that it is quite 
competent to a testator to confer a hfe estate with a power of appomtment by a deed or will fol- 
lowing ıt up by an independent or subsequent bequest ın case the first legatee dies without exercising 
the power of appointment. Thus, if the intention expressed or necessarily implied on reading all the 
clauses of the will is to modify the absolute estate, the absolute estate 1s to be gen effect to as a life 
estate with a power of appointment This construction of the clause would best effectuate the nten- 
trons of the testator 1n ether case, when there is an alienation in pursuance of the exercise of the power 
of appointment or when the first legatee dies without alienating In a case where the prior legatee 
alienates the property before his death, such an alrenation has to be and ıs upheld 1n view of the fact 
‘that absolute estate with powers of alienation has been conferred under the will and 1m such a situa- 
tron, there 15 nothing on which the latter clause could operate On the other hand if the first legatee 
dies without exercising the powers of ahenation, the intention of the testator again 1s effectuated by 
ithe legatees mentioned ın the latter clause taking the property as provided therein 


Where there 1s an absolute gift of property followed by a gift over of the property fafter the 
‘death of the donee, to construe the latter clause as cutting down tLe prior absolute estate into a simple 
hfe estate with no powers of alienation would be doing violence to the express language of the will 
and attaching decisive and outweighing importance to the latter clause, ignoring altogether the 
express power of alienation conferred im the earher clause Under the guise of adopting a rule of 
harmonious construction, thereis no justification. for adopting a construction which in effect 
destroys the operative force of the clear words contained ın the first clause 


Where a testatrix provided in her will that after-her death her husband shall become the absolute 
owner of her property enjoy the same with full powers of alienation (sarva swathanthira bag yangaludan) 
and further provided that after the lifetime of her husband her son shall become the absolute owner of 
the property and the husband alienated the property during his lifetime 


Held, the alhenation cannot be questioned by the son 


An unqualified absolute estate was conferred on the husband without any restrictions whatsoever 
“The intention of the testatrix was to maintain an absolute estate in favour of her husband The sub- 
sequent bequest in favour of the son would take effect only if the husband died without alienating the 
property Butifhe had alienated, the validity of the alienation mnst be upheld in view of the express 
terms of the will as otherwise the intention of the testatrix would be frustrated 


Appeal against the Decree of the Sub-Court, Counbatoie, in A.S. No. 44 of 
1961, preferred against the Decree of the District Munsif’s Court of Coimbatore 
in O.S. No 1678 of 1958 








*Second Appeal No 180 of 1962 29th Apri], 1965 
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M. R Narayanaswamy and N. Kannan, for Appellants. 
T. R. Ramachandran and K. Chandramouli, for Respondents. 
The Court delivered the following 


UDGMENT.-—Defendants 2 and 3 who have failed in both the Courts are the 
appellants in this Second Appeal, which raises the question of the true interpretation. 
and construction of a will, Exhibit A-3, left behind by one Manammal, who died 
in November, 1954. She left behind her, her husband, Anthonimuthu, a son 
Madalamuthu Thevar, the plaintiff ın the suit, a daughter, Annammal the first 
defendant and Jabamala:1 Mariammal, the second defendant, being the widow of a. 
predeceased son She first created a will, Exhibit A-2, dated goth November, 
1950, under which she bequeathed a house and vacant site of an extent of ten cents 
(T S. 230 in Commbatore Municipal Town to her husband, Anthonimuthu, to be 
taken by him with all powers of ahenation and era: à; sf. Lir S DURIS pt ev. 
Under this will ıt wasalso provided that after the death of her husband, Anthoni- 
muthu, the southern half ın the ten cents of vacant land and the house aforesaid 
was to betaken by the plaintiff, Madalaimuthu with absolute powers of alienation, 
while the northern half, was to be taken by her daughter, Annammal the first 
defendant, and her daughter-in-law, Jabamalai Mariammal, second defendant, 
1n equal halves sumilarly with absolute powers of alienation. Mariammal revoked 
and cancelled Exhibit A-2 and executed a second will, Exhibit A-3 with which we 
are now concerned on 25th April, 1951. Under this will, she bequeathed properties 
to her husband Anthonimuthu to be taken by him with all powers of alienation and 
eme &g59o urg§HukeE@;tor In striking contrast to the provision ın the 
earlier will, Exhibit A-2, this will provided that on the death of Anthonimuthu 
the entire property as one block, the tencents of land and the house, was to be taken 
by the son of the testatrix, Madalaimuthu with all powers ofalienation and mo 
ashar urs uus. At the same time, 1t provided that Madalaimuthu, 
the plaintiff should pay a sum of Rs. 300, to the daughter, Annammal, the first 
defendant and also pay another sumofRs. 300, to the daughter-in-law Jabamalat 
Mariammal, and that if Madalaimuthu, defaulted to make such payment, the 
aforesaid two ladies would be entitled to recover the sum from him by resort 
to Court proceedings. There is the further provision that the two ladies aforesaid 
have no right whatsoever over the properties and that even if they made any claim, it 
would be mvalid. * 


The testatrix died on 14th November, 1954, and her husband, Anthonimuthu 
became entitled to the properties under the terms of the will. Anthonimuthu 
executed a settlement deed Exhibit A-4 dated 19th May, 1955, under which he gave 
the southern half of this property to the plaintiff and the northern half in two equal 
shares to the first and the second defendants. Anthonimuthu died on Ist May, 
1956. Under Exhibit B-1 dated 11th December, 1957, the second defendant sold 
to the third defendant her half-share in the northern half which was followed up by: 
a partition Exhibit B-3 dated 11th June, 1958, between the first and the third 
defendants with regard to the northern half. The plaintiff filed the suit to recover 
possession of northein half of T. 8.230, the site and the house, on the ground that 
under the later will Exhibit A-3, what was bequeathed to Anthonimmuthu was only 
a life estate, and that on his death, the plaintiff became entitled to the entire pro- 
perty including the northern half, the subject-matter 1n dispute, and 1n the possession. 
of defendants 1 and 3 The Courts below have decreed the suit accepting the 
plaintiff's construction of the will. Hence the present Second Appeal. 


Atthis stage 1t may be mentioned that after the death of the testatrix, 
Mariammal, the parties proceeded on the footing that Anthonimuthu was entitled 
to an absolute estate under the will, Exhibit A-3 The deed of settlement, Exhibit 
A-4, under which the southern half was settled upon the plaintiff proceeds on that 
footing. The sale deed Exhibit B-1 and the partition Exhibit B-3 also proceeded 
on that footing The payment of property tax, etc., by all the parties concerned shows 
that the plaintiff himself has accepted the position that an absolute estate was con- 
ferred upon Anthonimmuthu. 


t 
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The main point in controversy centres round the question whether the will 
Exhibit A-3 should be construed as creating an absolute estate in favour of Anthoni- 
muthu followed by repugnant clause which should be held to be void or whether 
on a construction of all the clauses together 1t should be held that there 1s no intention 
to confer an absolute estate but only a life estate 1n favour of Anthonimuthu, and 
the later bequest in favour of the plaintiff, Madalaimuthu, 1s not a repugnant pro- 
vision but ıs an independent bequest to take effect on the death of Anthonumuthu, 


The relevant clauses in Exhibit A-2 the earlier will may now be extracted : 


“3 After my death my husband Anthommuthu Thevar shall beccme the 
absolute owner of the property (sarva swathanthira bathyangaludan) mentioned below, take possession of 
the same shall enjoy 1t with full right of alenation by gift or otherwise 


4 After my lifetime and after the death of my husband Anthonimuthu Thevar, my son Madalai- 
muthu Thevar shall become the absolute owner of the five cents southern portion of the- 
ten cents land purchased by me with half share of the southern side of the tiled building built by me- 
on the ten cents land, take possession of the same and shall enjoy ıt with full rights of ahenation by 
gift etc 


5 After me and after the death of my husband Anthonimuthu Thevar of the schedule des- 
cribed property, while the southern half of the ten cents, site and of the southern half of the buildings 
are taken by my son Madalaimuthu as stated in para 4 above, the balance of the five cents lands and. 
half of the buildings forming northern portion shall be equally divided between Jebamalai Ammal 
widowed wife of my another son deceased Sevalai Thevar They shall get 15 in equal shares,- 
and shall enjoy their shares absolutely subject to rights of alienation by gift etc d 


The relevant clauses of Exhibit A-3 of the will in dispute may also be extracted 


*2 After my death my husband Anthonimuthu Thevar shall become absolute owner (sarva 
swathantlura bathyangaludan) of 1t take possession of same and shall enjoy 1t with full nght of alienation 
by gift or otherwise 


3 After my lifetime and after the death of my husband Anthonimuthu Thevar my son Madalai- 
muthu Thevar shall become the absolute owner ofthe property mentioned in the scheduled below, that 
15, ten cents of land and the tiled house thereon, shall take possession ofit and enjoy it with full powers 
of alienation, gift, eic He shall pay the municipal taxes due 


4 After me and after the lifetime of my husband my son Madalaimuthu Thevar shall pay 
Jebamala: Mariammal wife of my late son Sevala1 Thevar, and my daughter, Annammal, wife of 
Gabriel Thevar Rs 300, ın cash each and get registered receipts If be fails to pay the 
same Jebamalai Mariammal and Annammal shall have the right to collect Rs 300 each from 
Madalaimuthu through Court But Jebamala1 Mariammal and Annammal shall bave no right in 
the said property Ifthey make any claims of right to the property or file any suit and make any 
thagarar etc ın a Court, the same 1s not sustainable 


All the details mentioned 1n the will shall come into effect after my hfetime I have full right 
to alter or cancel this will and write another will during my hfetime ~ 


I hereby revoke my earler registered will dated 30th November, 1950, Document No 120 of 
1950R O Book 3, Volume 31, pages 26-28 with my full heart ” 


Counsel on both sides cited a number of decisions but none of those cases 
dealt with a testamentary disposition couched in precisely the same terms as that 
we are now concerned with. In interpreting a will it 1s the duty of the Court to 
find out the intention of the testator The true intention has to be gathered from. 
the language used by the testator, as he has conveyed the expression of his wishes 
in the words employed by him 1n the instrument. All the parts of the will are to 
be construed with reference to each other, and so as, if possible, to form one consistent 
whole. On a question of the true interpretation of a will decisions on the construc- 
tion of other wills may be useful only so fa: as they lay down the principles of law 
which have to be observed in the construction of wills. It ıs necessary to follow 
the following note of warning of Joyce, J., in Sanford v. Sanford! 

“ The rule 1s to construe a will ut res magis valeat quam pareat and to give effect, so far as possible, 
to all the words used by the testator -It has been said by the Court of Appeal that the true way: 
to construe a will 1s to form an opinion apart from the decided cases and then to see whether these 
decisions require any modification of that opinion, not to begin by considering how far the willin ques-- 
tron resembles other wills upon which decisions have been given ” 

Let us now take up the question of the will Exhibit A-3. The bequest ın favour 
of the husband Anthonimuthu 1s contained in clause 2 and taking that clause alone, 





1 LR (1901) 1 Ch 939 
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there can be the least doubt that an unqualified absolute estate has been conferred 
therein. The language used 1s of the widest amplitude containing no restrictions, 
whatsoever The woids sra +5597 umgfwumegnrsr have been used 
besides expressly stating that Anthonimuthu should enjoy the property with all 
powers of alienation and with Faw e»auLiarirsgr. cir The bequest contains well 
recognised, technica] words of known legal import and the clear, unambiguous and 
dispositive words are more than ample to confer an abosolute estate It is 
unnecessary to refer to the several decisions in which the wide umport and 
significance of the use of the words era + 5597 ur & Susi. have been 
emphasised. 

The question next arises whether there is anything 1n the set up of the will, 
its surrounding circumstances and the other clauses in the will, to prevent the Court 
from effectuating and giving effect to the clear express intention of the testatrix 
I am free to confess that the question 1s not free from difficulty, but on a careful 
consideration of all the clauses in the will, I am of the opinion that the contention 
put forward by the appellants should be accepted 

Here again, 1t ıs unnecessary to 1efer to the numerous cases cited at the Bar, 
as every one of those cases turned upon the particular provisions ın the will. As 
the judicial decisions reveal, difficulty has been frequently experienced by Courts 
in determining the effect of the latter and subsequent clauses of the will, engrafting 
an executory device or a “ gift over," 1n favour of other persons on happening of a 
contingency, : €., whether the latter clause should be ignored, as void, being repug- 
nant to the former clause, being an attempt to Jay down a rule of devolution, when 
the property has aheady been taken absolutely by some one else, or whether the 
latter clause should be construed as one by way of defeasance falling under the recog- 
nised clauses or whether the latter clause on a proper interpretation, must be held 
to cut down the absolute estate conferred under the former clause, with a view that 
the intentions of the testator clearly manifested 1n the will could be effectuated 
The problem always has been to decide which side of the border hne the latte 
clause should fall It may be useful at the outset to 1efer to the following state- 
ment of the law 1n Ra; Byrang Bahadur Singh v Tuakurain Bakthray Kuer?. 


“ These words ıt cannot be disputed, are descriptive of a heritable and alienable estate in the 
donee, and they connote full proprietary rights unless there 1s something ın the context or in ihe 
surrounding circumstances which 1ndicate that absolute rights were not intended to be conferred In 
all such cases the true intention of the testator has to be gathered not ‘by attaching importance to 
isolated expressions but by readmg the willas a whole with allits provisions and ignoring none of 
them as redundant or contradictory 

Butit can be said without hesitation that ıt was not the intention of the testator to confer anything 
but a hfe estate upon Bhuj Singh ın respect of the properties covered by the will The clausein the 
will imposing total restramt on ahenation ıs also a pomter in the same direction In cases where 
the intention of the testator 1s to giant an absolute estate, an attempt to reduce the powers of the owner 
by imposing restraint on alienation would certamly be repelled on the ground of repugnancy, but 
where the restrictions are the primary things which the testator desires and they are consistent with 
the whole tenor of the will, 1t 1s a material circumstance to be rehed upon for displacing tae presump- 
tion of absolute ownership implied in the use of the word * Malik’ ” 


A distinction between a defeasance clause and the repugnant one 1s very often 
a nice one and the important test ıs to determine whether the predominent intention 
of the testator 1s to confer and maintam an absolute estate and then add limitations 
and restrictions in obvious derogation of the incidents of such an absolute ownership 
and estate conferred under the earlier clause But if the intention expressed or 
necessarily implied on reading all the clauses of the will, 1s to modify the absolute 
estate the absolute estate 1s to be grven effect to as a life estate with a power of 
appointment In Thruchendur Sri Subramamaswami Temple v. Ramaswamt Pillar, 
and others, affirming the Bench decisions of the Madras High Court in Tiruchendur 
Subramanaswam Temple v. Ramaswamı Pillai*, the testator has stated ın the will as 
follows 


* I have bequeathed to my son Picha Pillai, the right to all my properties and moneys, etc , and 


heshall solely enjoy them Ifhe or hisson has no child, the said properties shall pass to Subramania- 
swam at Tiruchendur ” 








m € À——ÍÀ.À 
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The Privy Council held that the latter provision for the devolution of the pro- 
perty 1n case the son should die without issue, was not in any way intended to limit 
the character of the absolute estate clearly indicated ın the will and that the latter 
provision was void as being repugnant 


The gift over has been 1egarded by the decisions both ın England and India 
as one circumstance indicative of the intention of the testator to cut down the 
absolute estate But that by itself ıs not conclusive and decisive. It ıs only one 
of the factors to be taken into account in constiuing the will as a whole At this 
stage reference may be made to the statement of the law ın 39 Halsbury's Law of 
England, Lord Simonds Edition, 31d Edition, page 1090, para 1611 ° 


“An interest apparently ın fee simple in real estate, or an interest 1n personal estate, may be made 
subject to defeasance, or may, on the context of the whole will, be cut down to a hfe interest or a 
fife interest may be extended to an absolute interest, or may be reduced by the context to an estate 
until remarriage or other event Itis, however, a settled rule of construction that a clear gift 
as not cut down by anything subsequent in the will which does not with reasonable certainty indicate 
the intention of the testator to cut it down” 


It is necessary that the subsequent Clause should be as clear as the first, that 
1s the meaning of the words which cut down a prior gift should be clear, as the words 
which conferred 1t Dealing with the effect of a gift over preceded by a clear 
absolute gift, confer:mg absolute power of disposition, the law 1s stated in these 
‘terms in Halsbury's Laws of England, 31d Edition, Lord Simonds Editions, Vol. 39 
at page 1090, para. 1623 ° 

** Where there 1s a clear absolute gift followed by words purporting to confer a power of disposi- 


tion, with a gift over if the power ıs not exercised, the absolute gift takes effect and the gift over 1s 
gnconsstent with it and 1s void 


Thus, where personal estate 1s given, in terms which cove: an absolute estate, to a named donee 
and then furthe: interests are given merely after or on the termination of that donce’s interest. and 
notin defeasance ofit, his absolute interest 1 not cut down and the furtier interests fail, and an 
absolute 1nterest is not cut down by precatory words, unless these words create an imperative obhiga- 
tion 


Where there 1s an absolute gift of property followed by a gift over of the property after the death 
of the donee, or after his death, without issue or without leaving children, or of that part of tLe pro- 
perty of which he shall not have dispossed, the absolute gift prevails, and the ultimate gift is repugnant 
and void It may, however, appear sufficiently clear on the construction of the will as a whole that 
a gift which 15 1n terms absolute 15 ın fact intended as a gift of a hfe interest only , and the construction 
1s not prevented merely by the fact that the giftoverisof*whatever remains’ orin similar terms When 
a will conferring an absolute interest is varied by codicil an intention may appear that the donee 1s 
to take a life interest or a life interest with a power of disposition If, there ıs a doubt as to what 
anterest the donee takes, other provisioas inconsistent with an absolute gift, such as a restriction on 
alienation, or a gift over on the donce disposing, or failing to dispose of the property, may show that he 
is to take a life interest only ” i 

An examination of some of the casesi1eferred to in the above statements of the 
law shows that1n several cases, Courts have adopted an intermediate construction 
of construing a prior absolute gift as an estatefor life with a power of appointment 
by deed or will and the subsequent limitation or bequest taking effect ın case the 
power of appointment had not been exercised Even though for practical purposes, 
there is no distinction between an absolute estate and a life estate coupled with a 
power of appointment by will or deed, it 1s settled law that the two ideas are two 
distinct conceptions and that it 1s quite competent to a testator to confer a life estate 
with a power of appointment by a deed or will following it up by an independent 
or subsequent bequest, ın case the first legatee dies without exercising the power of 
appointment It 1s sufficient to refer the decision of Mr Justice Venkataramana 
Rao in Misnor Ananthasayana Nadu v Kandappa Naidu', Reference may also be made 
to the statement of the law in Wilhams on Wills—Volume 1, page 495 at page 496 : 


** A gift over in default of disposition by an absolute owner 1s vod An absolute gift of property 
followed by a gift of so much of that property as the first donee shall not have disposed of is an 
absolute gift in the first instance and the gift over ıs void The main difficulty in these cases 1s that 
"what ıs apparently an absolute giftin_ the first instance may by reason of subsequent provisions in 
the will be held to be cut down to a hfe interest, and the following are examples of such cases The 
gift 15 to cut down (1) where the gift at the death of the first donee of wnat remains of the estate can 
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be cons trued as a gift over of the residue after payment of debts ; (i1) if such an expression appears in 
a codicil so that an intention 1s shown to vary the absolute interest given by the will, the first donee 
will take a hfe interest, with a power of disposition either inter vivos, or by will, only, or generally, (111) 
where t here 1s a doubt as to what interest the first donee takes raised by inconsistent provisions 1n the 
will such as a restriction on alienation, or a gift over on the donee disposing or fatling to dispose 
of the property ” 

It will be seen that in some of the cases, this construction of the clause as conferr= 
ing an estate for life coupled with a power of appomtment by a deed or will, 
would best effectuate the mtentions of the testator in either case, when there is an 
alienation in pursuance of the exercise of the power of appointment or when the 
first legatee dies without alienating. In a case where the prior legatee alienates the 
property before his death, such an alzenation has to be and 1s upheld in view of the 
fact that the absolute estate with powers of alienation has been conferred under the 
will, and in such a situation, there 1s nothing on which the latter clause could operate. 
On the other hand, if the first legatee dies without exercising the powers of alien- 
ation the intention of the testator again is effectuated by the Iegatees mentioned in. 
the Jatter clause, taking the property as provided therein. On the other hand, if 
either of the extreme views is accepted az., 


(a) the first clause being construed as creating an absolute estate and the 
latter clause being regarded as repugnant and therefore void , or 


(b) the latter clause being construed as cutting down the prior absolute estate 
as a simple life estate with no powers of alienation, we will not be giving effect to 
both the clauses together, the 1ntention of the testator would be defeated. In my 
opinion, to construe the latter clause as cutting down the prior absolute estate into a 
simple life estate with no powers of alienation woud be doing clear violance to the 
express language of the will and attaching decisive and outweighing importance to 
the latter clause, ignoring altogether the express powers of alieanation conferred in 
the earher clause. Under the guise of adopting a rule of harmonious construction 
of reconciling all the clause together, there is no justification for adopting a construc- 
tion which in its effect destroys the operative force of the clear words contained in 
the first clause. In such cases, the proper view would be to construe the prior estate 
as a hfe estate with a power of appointment, by deed or the will. Thus it will be 
seen in the settingin which the dispute arises, the alienation by the first legatee, assumes 
great importance and will have an important bearing on the task of giving effect 
to the intentions of the testator. In other words, a vital distinction exists between 
a case in which the controversy arises betwen the alenee from the first legatee as 
against the second legatee, and his successors-in-interest, and a case 1n which the 
controversy arises between the intestate heirs of the first legatee and the second legatee 
or his successors-in-interests. 


Learned Counsel for the respondent has not drawn my attention to any case im 
which Courts have construed the second clause as having the effect of cutting down 
the prior clause as conferring a life estate simplicitor and at the same time holding 
any alienation made under the first clause, as invalid. All the cases cited by the 
learned Counsel are cases in which the first legatee died without making any aliena- 
tion and the question that arose for conideration was whether the latter clause should. 
be ignored as repugnant and void or whether the property should be taken by the 
heirs of the first legatee, or whether on his death, the legatees specified in the second 
clause can take the property. The controversy ın all the cases cited by learned 
Counsel was only in this form. If this rule of construction of construing the earlier 
bequest as a life estate coupled with a power of appointment 1s borne m mind, it 
will be seen that many of the cases strongly relied upon by the learned Counsel for 
the respondent are easily distinguishable. The decsion ın Lakshme Ammal v. Alaudin 
Sahh, dealt with a case in which it was provided that after the death of the testator 
his wife was to enjoy the properties with full powers of alienation, gift, sale and with 
absolute rights, and that after the wife’s death the two daughters should take pro- 
perties with absolute rights. It was observed that taking both the dispositions to- 
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gether it should be held that the second clause containing the provisions for a gift 
over in favour of the daughters should be construed as cutting down the first absolute 
estate in favour of the wife into a limited one. An examination of the facts of that 
case shows that the testator died ın 1931, one of the daughters died in 1941, and the 
widow 1n the year 1948. *'I'he main dispute turned upon the validity of the aliena- 
‘tion made by the husband of the deceased daughter, acting as the guardian of their 
munor daughter. On a consideration of all the clauses this Court held that the 
predomment intention was to make a bequestin favour of the daughters and for the 
purpose of giving effect to that intention the absolute estate had to be cut down to a 
life estate. A reference to the decision shows that the will contained several features 
pointing to the conclusion. But the important point to notice is that the widow 
died without making any alienation and the question as to how the express provision 
in the will conferring an absolute estate on the widow could be given effect to in 
that specific form did not arise for decision. 


The decision in Thayala: Ach v. Kannammal!, recognises this principle that a 
legatee under the first clause shall take an absolute estate but that if she did not dis- 
pose of the property during her lifetime the property would pass to the legatee speci- 
fied 1n the latter clauses. 


The Bench decision in JVarayandas v. Árumughammal?, is again distinguishable 
on the same principle. In that case it was held that the second clause which was 
one of defeasance should not be rejected as repugnant but should be construed as 
cutting down the earlier absolute estate. That again was a case of the first legatee 
dying without alienating ın terms of the absolute powers of alienation conferred on 
her. The main dispute centred round the question whether the bequests in favour 
of the daughters could be held to be valid, and not void as repugnant. To reiterate, 
the question as to how far a power of alienation expressed 1n unambiguous terms 
should be construed as conferring a simple life estate did not come up for considera- 
tion. In other words, cases which have taken the view that an absolute estate 
-could in a proper outweighing compelling context be constued as a life estate, are 
besides the point when the instant case concerns the validity of an alienation made 
by the first legatee. 


Reference may next be made to the decision of the Supreme Court in Pearylal v. 
JRameswar Das?, ın which the Court had to construe two apparently conflicting provi- 
sions, In that case a testator executed a will, a portion of which provided that on 
his death his wife and his adopted son will became Malik of all the properties, 
that the wife should live in the house and the adopted son should get all the proprie- 
tary rights just like the testator, and that no other person will have any right or claim 
to his properties. The adopted son predeceased the testator, and the wife executed 
a will bequeathing the property in dispute to her brother’s grandson. The question 
arose whether the legatee under the wife’s will got any title The argument that 
the wife got under the will a mere life estate without power of alienation was rejected 
by the Supreme Court. It is sufficient to refer to the following observations at page 

1706 : 

“If the argument of learned Counsel for the appellant be accepted, this Court would be rewriting 
the willfor the testator and introducing words which were not there , 1t would be cutting down the 
meaning of the words which the testator designedly used to convey a larger interest to his wife. Where 
apparenty conflicting disposition can be reconciled by giving full effect to every word used 1n a docu- 
-ment, such a construction should be accepted instead of a construction which would have the effect of 
cutting down the clear meaning of the words used by the testator. Further, where one of the two 
reasonable constructions would lead to intestacy, that should be discarded 1n favour of construction 
-which does not create any such hiatus.” 

It must be noticed that this case turned more upon the question whether the 
bequest in favour of the adopted son was one of defeasance or a repugnant clause. 


I shall next refer to the decision of the SupremeCourt in Ramachandra v. Hilda 
-Brite*, on which again strong reliance was placed by learned Counsel for the respon- 
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dent. In that case the testatiix who was an Indian Christian executed a will and. 
clause 3 (z) contained the bequest ın dispute in favour of her eldest daughter and 
her male children That clause was 1n these terms 


“3 (c) All kinds of movable properties that shall be in my possession and authonty atthe time 
of my death, that ıs all kinds of mov .ble properties inclusive of the amounts that shall be got from 
others and the cash—all these my eldest daughter Saverina Sabina Coelho shall after my death enjoy 
and after her lifetime hea male children also shall enjoy permanently and with absolute right 
(Th: rest of1t ıs not very material and is omitted)” 


Other clauses in the will contained other bequests in favour of other legatees. 
but they contained restrictions on poweags of alenation In execution of a decree 
obtained against this eldest daughter, Saverma Sabina, the property bequeathed to 
her was purchased. After the death of Saverina in 1946 the dispute arose between 
the Court auction purchaser on the one side and the widow and the daughter of one 
Denizone, one of the sons of Saverina aforesaid (the eldest daughte1 of the testatrix). 
The argument on behalf of the Court auction purchaser was that on a proper inter- 
pretation of the will, especially clause 3 (c£), what was conferred upon Saverina 
was an absolute estate m the property, as a result of which the entire interest passed. 
to her, that under the Court auction the purchaser had become the owner and that 
no right could be claimed by the plaintiffs clauming title through one of the sons of 
Saverma The High Court, reversing the view taken by the Courts below, held that 
on a proper interpretation of clause 3, Saverina, the eldest daughter, took only a 
hfe interest and this view was affirmed by the Supreme Court. Learned Counsel 
for the respondents placed considerable 1eliance upon the following observations of 
the Supreme Couit at pages 1328, 1329 * 


“ This 1s on the primciple that where prope: ty 1s given to A absolutely, then whatever remas on 
A's death must pass to his hers or under his will and any attempt to sever the incidents from the 
absolute interest by prescribing a different destination must fail as being repugnant to the interest 
created But the in tial question for consideration 1s whether on a proper construction of the will an 
absolute interest in favour of Saverina ıs established It 1s one of the cardinal principles of construc- 
tion of wills that to the extent that 1t 1s legally possible effect should be given to every disposition 
contained inthe will unless the law prevents effect being given to1t Of course, if there are two 
repugnant provisions conferring successive interests, 1f the first interest created is valid the subsequent 
interest cannot take effect but a Court of construction will proceed to the farthest extent to avoid 
repugnancy, so that effect could be givemas far as possible to every testamentary intention contained 
in the will Itis for this reason that where there 1s a bequest to A even though it bein terms apparently 
absolute followed by a gift of the same to D absolutely “on’ or “after ’’ or “at” A's death A 1s 
prima face held to take a life interest and B an interest ın remainder, the apparently absolute interest of 
‘A being cut down to accommodate the interest created ın favour of B — In the present case 1f, as has 
to be admitted, the testatrix did intend to confer an absolute interest ın tne female children of Saverina 
the question 1s whether effect can or cannot be given toit If the interest of Saverina were to be held 
to be absolute no doubt effect could not be given to the saidintention But if there are words in the 
will which on a reasonable construction would denote that the interest of Saverina was not 1ntended 
to be absolute but was limited to her life only ıt would be proper for the Court to adopt such a con- 
struction, for that would give effect to every testamentary disposition contamed in the will. Itisin 
that coatext that the words ‘after her lifetime! occurring in clause 3 (c) assume crucial importance ” 


Iam unable to consider this decision and regard these observations of the 
Supreme Court as an authority for the proposition ın an unqualified form that in 
every case in which an absolute estate 1s followed by a bequest on or after or at death 
of the prior legatee the latter bequest would have the effect of cutting down the former 
absolute estate into a life estate without powers of alienation, There ıs nothing 
in the decision which supports the view that where the fist legatee 1s conferred in 
express unambiguous language, powers of alienation, the alienation could be declar- 
ed to be invalid by reason of a latter clause either by way of defeasance or by way of 
a gift over As observed earlier, cases of that kind stand ın an entirely different 
footing governed by different principles altogether. The decision of the Supreme 
Court turned upon the particular language and features of the will in question. 
Tt 1s significant to note that the Supreme Court took the view that the word in 
clause 3 “ shall enjoy permanently and with absolute right" apply only to the ın- 
terest taken by the male children of Saverina (grandchildren of the testatrix) and 
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that the nature and the quantum of the interest conferred upon Saverma was signi- 
ficantly different In other words, on a construction of the will the Supreme 
Court took the view that the language of the will did not warrant the construction 
that an absolute estate was conferred upon Saverina with the result that there was no 
occasion for construing two apparently inconsistent provisions conferring an absolute 
interest under both In this connection it 1s necessary to refer to what the Supreme 


Court said with regard to the nature of the interest conferred upon Saverina at page 
1327 : 


“11 If the bequest by Saverina was ‘ to enjoy? and the testatrix proceeds to add that after the 
lifetime of Saverna, her male issue were ‘to have permanent and absolute rights in the same’ the very 
contrast in the phraseology should lead one irresistibly to the conclusion that the nature of quantum of 
Saverina's interest was different from that of those who took after ‘her hfetime' Learned Counsel 
however laid special stress on the use of the word ‘too’ or ‘also’ occurring towards the end of the 
clause as pomtimg to the ‘enjoyment’ of Saverina being also ‘permanent’ with abolute right 
We are however unable to read the word as having such a significance and as referring to the nature of 
Saverina’s enjoyment as well, and 1n this conclusion we are supported by the textand the literal trans- 
lation ofthe words ued In our opinion the only relevant words in relation to the bequest to Saverina 
are that ‘ she shall after my death enjoy ' and the rest of the clause deals with whatis to happen after her 
lifetume The dominant intention of the testatrix was to confer a permanent and absolute remamder 
on the male issue of her daughter after the lifetime of the first donee and the words used are apt and 
"capable of supporting such a construction ” 

The Supreme Court had to deal with an integral composite provision m favour 
of both the daughter and her male issue and the controversy itself was whether 


by express language an absolute estate has been conferred upon the daughter in the 
first unstance. 


From the foregoing discussion it will be seen that the ratio of the decision of the 
Supreme Court rested upon the paiticular view of the will that no absolute interest 
was created 1n favour of the eldest daughter, and thai the interest referred to under 
clause (3) was merely a terminable life interest I am therefore of opinion that this 
decision does not support the extreme contention put forward by learned Counsel 
for the respondent. Reading all the clauses of the will in Exhibit A-3 I am of 
the opinion that the intention of the testatrix 1s to maintain the absolute estate ın 
favour of her husband The words ‘with all poweis of alienation” sarre 
&5569o ut sSHuwsehtor and saw uucimsept_or are words of widest 
amplitude The subsequent bequest in favour of the son would take effect only 
if the husband died without alienating the property But if he had alienated, the 
validity of the alienation must be upheld ın view of the express terms of the will as 
otherwise the intention of the testati would be frustrated. 


Lastly learned Counsel contended that under the earlier will the property had 
been given to the son, the daughter and daughter-in-law, but in the latter will the 
property had been exclusively given to the son with a mere provision for payment of 
Rs 300 each to the daughte: and daughter-in-law, thereby indicating that the pre- 
dominant intention of the testatiix was that the property should be taken by the son, 
and that in construing the will this aspect must be borne in mind Even so, the 
question still remains touching the validity of the ahenation made by Anthoni- 
muthu I am inclined to take the view that this provision of the gift over in favour 
of the son has been made by the testatrix not with a view to cut down the absolute 
estate but merely as a contingent provision that in case the husband shoulc die with- 
out alienating the property ıt should be taken by the son The entire background 
of the case shows that the testatrix had supreme confidence in her husband and visua- 
lised the husband himself to make an equitable distribution of the property between 


the son, daughter and daughter-in-law This point therefore, does not advance the 
case of the respondent any further 


In this view 1t 1s unnecessary io consider the argument based upon estoppe 
resting upon the conduct of the son, the plaintiff 


The result 1s that the Second Appeal 1s allowed, the judgments and decrees of 
the Courts below are reversed and the plaintiff’s suit 1s dismissed. The parties 
shall bear then own costs 1n the Second Appeal and the appellants are entitled to 
their costs in the Comts below No leave 


a a 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT .—Mm. Justice K. VEERASWAMI AND Mr Justice P. KuNHAMED KUTTI. 
-Srı Sarada Mills Ltd. .. Appellant* 


v. 


‘The Union of India owning and representing the Central 
Railway (by 1ts General Manager, Bombay) and 
another .. Respondents. 
Transfer of Property Act (IV of 1882), sechons 6 (e) and 135—Contract Act (IX of 1872), sechon. 41— 
Damage to goods entrusted to Ratlway for transport—Consignor realtsing the damages from Insurance Company after 
executing a deed of subrogation in its favour—Sutt thereafter by constgnot against. Railway for damages in his own 
wname—Maintamability—If barred by section. 41 of Contract Act 
Railways Act (IX of 1890), sectton 73—Goods booked under ratlway risk—Responstbility of Railway 
Administration. 


Where damage 1s caused to goods entrusted to the Railway Administration for being carried from 
one destination to another, the fact that the consignor obtained payment for such loss from the 
Insurance Company with whom he had insured the goods after executing a deed of subrogation, 
"will not disentitle the consignor to sue the Railway for damages in his own name though the 
Insurance Company could also well have been added as a plaintiff The contention that since the 
consignor 1s already compensated by the Insurance Gompany, section 41 of the Contract Act would 
“be a bar to such a suit, 1s untenable That section has no application, where as in the present case, 
the 1nsurer's payment 1s not 1n discharge of the obligation of the Railway to the consignor Further, 
section 41 of the Contract Act does not apply to obligations in the nature of an executory contract but 
only when the contract has m fact been performed Nor does the fact that the msurer has made good 
the loss prohibit the consignor from proceeding with the suit on that account. The contracts between 
the consignor and the Railway and if as a result of loss or destruction of the consignment, the Railway 
"was liable to make good the loss to the consignor 1t would be no defence to the consignor’s action that 
the insurer had paid to the consignor the amount for which the goods were insured. 


The responsibility of the Railway Administration. in respect of goods booked under railway risk 
ds that of a balee The Administration must, therefore, take as much care of the goods while under 
dts control as a man of ordinary prudence would take of such goods and would be lable for the loss, 
destruction etc ,1f1t happens by its default or neghgence. tis not for the plamüff, in the first instance, 
to prove, when loss or destruction occurs, astohowithappened He has, no doubt, to satisfy the Court 
that the Railway was neghgent , but the duty of showing how the consignment was dealt with during 
transit hes on the Railway Admumustration as a matter within its special knowledge. 


Appeal against the Decree of the Court of the Subodinate Judge of Coimbatore 
in Original Suit No 101 of 1957. 


V. Narayanaswam: and K. Srinivasan, for Appellant. 
$. S Ramachandra Ayyar and $ K. Kumaraswami, for Respondent. 
The Judgment of the Court was delivered by 


Kunhamed Kutt, 7.-—The plaintiff, Sri Sarada Mills Limited, whose suit for 
‘damages against the Union of India, as owning and representing the Central and 
Southern Railways, was dismissed by the Court below, 1s the appellant They had 
consigned through their agents Ranjit Ginning and Pressing Factory Ltd , 100 bales 
-of F P Cotton from Nagpur to Podanur under a railway receipt issued by the Central 
Railway (the first defendant). The goods had to pass through several stations along 
the two railways, Central and Southern before ıt arrived at Podanur, and when ıt 
arrived. 87 bales out of 100 were found burnt and charred and 13 bales were found 
loose and short. The plaintiff applied for open delivery and the railway authori- 
ties at Podanur got the damage surveyed, and issued a certificate of damage and 
shortage But when the plamtiff made a claim for damages the Chief Commercial 
Supermtendent, Southern Railway, informed them that the consignment was mvol- 
ved n a fire accident at Sirpur, Kagaznagar, on the Central Railway, that the cause 
-of the fire was unknown and that the Railways were not liable for the damages caused 
to the goods as there was no negligence or misconduct on their part. ‘The plaintiff, 
-on the other hand, had alleged that the damage and shortage were occasioned only 
“by the acts and negligence on the part of the administration and misconduct of the 
«employees and they were bound in law to 1ndemnify for the loss sustained by the 
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plaintiff The plaintiff, therefore, instituted the suit on the above allegations when 
the second defendant-raulway in its written statement (which was adopted by the 
first defendant-Railway) further stated that a commuttee of enquiry, constituted 
for the purpose of finding out the cause of the fire had found that the cause of the 
fire was unknown, that the certificate of damage and shortage was not final or con - 
clusive or exempted the plaintiff from proving the extent of damages suffered by 
the Mills and that the plaintiff, having realised damages from the Insurance Com- 
pany, had no right to claim any amount from the defendants 


The contentions raised by the defendants gave rise to as many as seven issues. 
The learned Subordinate Judge, who tried the suit, had before him the evidence of 
two witnesses examined on the side of the plaintiff, one on commission at Nagpur 
and the other before the Court, and the testimony of as many as 25 witnesses, 18 
examined on Commission, 15 at Nagpur, 3 at Hyderabad and 7 before the Court 
A number of documents were also before the Court marked before the Commissioners 
and before ıt On a consideration of the entne evidence ın the light of the case-law, 
the learned Subordinate Judge was mclined to hold, on issue 2, that the fire which 
caused loss to the goods of the plaintiff was not due to any cause beyond the control 
of the defendants and, on issue 3, that the damage was due to the negligence of the 
defendants He further found that the damages caused to, the plamtiff by the fire 
accident was only to the tune of Rs 15,534 but the plaintiff had no right to file the 
suit since 1t had already realised a sum of Rs 32,254-6-9 from the Indian Globe 
Insurance Company, with whom the goods in question had been insured, on execut- 
ing a letter of subrogation, with the result he dismissed the suit directing the parties 
to bear their respective costs 


Mr Gopalaswami Iyengar for the appellant urged before us that a right to 
sue for damages for breach of contract is only a bare right to sue which cannot be 
assigned and the learned Subordinate Judge was wrong 1n concluding that section 
6 (c) of the Transfer of Property Act 1s subject ‘to the provisions of section 135 (4) 
of the Act He also contended that a right of subrogation will not entitle the 
Insurance Company to enforce the right in its own name as a deed of subrogation 
could not amount to any assignment of the subject-matter of insurance , but could 
give the insurer only what they would have under section 135-A (3) of the Transfer 
of Pioperty Act - 


‘Subsequent to the accident, the plaimntiff-Malls had received from the Insurance 
Company the sum of Rs 32;254-6-9 But ıt was contended before the learned 
Subordinate Judge that though the Insurance company has a right of subrogation 
under the law of Insurance, 1t could not sue in 1ts own name and it was obligatory 
for the assured to sue for damages for the purpose of making 1t over to the Insurance 
Company Certain rulings of the Calcutta High Court were relied on in support 
of this contention The learned Subordinate Judge, however, construed the langu- 
age of Exhibit A-9, the letter of subrogation executed by the plaintiff, as having 
the effect of a transfer ın favour of the Insurance Company of the nght to maintain 
an action against the Railway Administration for damages and relying on sub-section 
(4) of section 135-A held that in the face of the aforesaid sub-section, 1t cannot be 
contended that the transfer to the Insurance Company of the right to sue the rail- 
way Admunistration 1s not valid In this view, he held that the plaintiff has no 
right to file the suit, as ıt had admuttedly realised the amount from the Insurance 
"Company as per the receipt Exhibit A-8 after executing the letter Exhibit A-9. 
‘This letter read 

** We hereby assign, transfer and abandon to you all our rights against the Railway Company 
or other persons whatsoever caused or arising by reason of such damage or loss and grant you full 
power to take and use all lawful ways and means in your name and otherwise at your risk and expense 
to recovei the said damage or loss, and we hereby subrogate to you the same right as we have ? 
Under section 6 (e) of the Transfer of Property Act, a mere right to sue cannot be 
transferred But this provision cannot affect section 135-A of the Act relating to 
assignment of rights under a policy of Marine Insurance, so that where a, policy of 
Marne Insurannce has been assigned so as to pass the beneficial interést therein, 

3 


18 THE MADRAS LAW JOURNAL REPORTS. [1966 


the assignee of the policy 1s entitled to sue thereon in his own name and the defen- 
dant is entitled to make any defence arising out of the contract which he wouid have 
been entitled to make if the action had been brought ın the name of the person 
by or on behalf of whom the policy was effected Sub-section (2) of this section 
deals with subrogation of the insurer to all the rights and remedies of the insured 
where the insurer pays for the total loss of the subject-matter insured and sub-section 
(3) deals with such right when the insurer pays for the partial loss After the amend- 
ment in 1944, section 135 of the Act enabled every assignee by endorsement or 
other writing, of a policy of insurance against fire, in whom the property 1n the subject 
msured shall be absolutely vested at the date of the assignment to have all rights of 
suit transferred and vested ın him as if the contract contained in the policy had been 
made with himself 


It is these provisions coupled with section 41 of the Contract Act that are relied 
on for the Railways to sustain the judgment of the learned Subordinte Judge. The 
argument of the learned Counsel for the Railways is that the Insurance Company 
having been subrogated became a transferee 1n respect of the rights which the plain- 
tiff could have and enforced and the plaintiff having accepted performance from the 
said company, it cannot maintain this suit and the party competent to sue is the 
Insurance Company. The ruling in Alhkance Insurance Company v. The Union of 
Ind:a*, lends support to the position contended for by the learned Counsel. In that 
case, an insurer who had paid for a total loss of an apportionable part of some 
goods carried for transit by land by a Railway Admunistration was held by Renupada 
Mukerjee, J , to be competent to maintain a suit in his own name against the carrier 
for reimbursement of the amount paid to the msured for the loss It was further 
held in this case that under section 92 of the Transfer of Property Act, a subrogee 
could enforce his right by a suit without using the name of the mortgagee whose 
mortgage he has redeemed and that a subrogee under section 135-A (2) ofthe Trans- 
fer of Property Act should not be placed 1n a more disadvantageous position than a 
subrogee under section 92 of the Act. According to the learned Judge, 1f any doubt 
remained about the right of suit of an insurer under section 135-A (2) of the Transfer 
of Property Act, it is dispelled by sub-section (4) which makes clause (e) of section 6 
inapplicable to all the sub-sections of section 135-A. He pointed out that though 
clause (e) of section 6 of the Transfer of Property Act provides that a mere right to. 
sue which includes a personal right of action cannot be transferred, by removing 
this bar, sub-section (4) of section 135-A makes a deliberate departure from the 
English rule of procedure which lays down that an insurer who pays for a total loss 
cannot sue independently in his own name. 


In Textiles and Yarn Private Lid. v I. N. Steamship Company?, which was a suit for 
recovery of damages on the Original Side ofthe Calcutta High Court for loss of goods 
in course of transit from Madras to Calcutta by sea in a steamship called “ Siara- 
thna?, Matra, J., held that the insurer cannot maintain an action in his own name 
although there 1s subrogation of the claims of the insured unless there 1s an assignment 
of the claim by the insured ın favour of the insurer The learned Judge referred 
to Alhance Assurance Co, Ltd v Umon of Indiat; but after adverting to the Indum 
Trade & General Insurance Co , Lid v. Umon ofIndia?, and Periyamanna Marakkayar v. 
Bamans & Co *, and the observation of the Judicial Commuttee in King v. Victoria 
Insurance Co , Ltd. 9, that subrogation by act of law would not give the insurer a 
right to sue in a Court of law in its own name, observed : 

“In my view, the effect of the decisions discussed above 1s that the insurer cannot maintain an. 
action m his own name although there 1s subrogation of the claims of the insured ın his favour In. 
order to entitle him to maintain an action 1n his own name there must be assignment of the claim by 
the insured in favour of the insurer" 

The learned Judge also considered section 41 of the Indian Contract Act in the 
context of the plaintiff's claim and observed . 
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“ The plaintiff's nght to compensation for short delivery arises from the contract for carnage of 
goods The Bill of Lading lays down conditions on the fulfilment of which compensation for short 
landing or non-delivery 1s payable by the defendant The oral evidence shows that the plaintiff has 
recovered compen,ation from the insurer The learned Advocate for the plaintiff has also admatted 
that his chent has recovered compensation claimed in the suit from the insurer That being the posi- 
tion, section 41 of the Indian Contract Act ıs attracted and this suit ıs not maintainable by the plamtiff 
The provisions of section 41 are a clear bar to a suit by a promusee 1f he accepts performance of the. 
promise from a third person That ıs precisely what has happened in this case The plamtiff has 
accepted performance of the promise to pay compensation from the insurer and cannot, therefore, 
enforce the same claim agamst the defendant” 

It 1s on the above finding that the plaintiff's suit was dismissed by the learned Judge. 
This part of the judgment is undoubtedly in favour of the contention urged for the 
Railways. 


Sri Gopalaswami Iyengar, however, relied on Chandrasekharalingam v. Nagabhoo- 
shanam1, where ın Ramesam, J , held that the transfer of a claim to past mesne profits 
is invalid under section 6 (e) of the Transfer of Property Act That was a case 
where a person who was the owner of the property, at the time 1t was trespassed. 
upon and to whom the trespasser became liable for 1ts mesne profits, filed suits to 
recover mesne profits after such profits were intended to be transferred by the sale 
deed ın favour of the vendee. The vendee did not sue for these profits and as per 
the understanding between the vendor and the vendee, the vendor was to suc for 
these profits Actually, ıt was the reversioner who brought the suits and Ramesam, J , 
on a consideration of the case-law, held that he was entitled to maintain the suit 
even after a valid assignment of the claim to such profits observing that such a 
suit may be for the benefit of the assignee and he may be made to hand over the 
amount when collected to the assignee The learned Judge followed this Court’s 
ruling in Seethamma v. Venkataramaniah?, and was not inclined to share the doubts 
of Seshagiri Iyer, J , in Venkatarama Iyer v. Ramaswam: Iyer?, At page 344, Ramesam, J., 
observed : 

“ The defendants having incurred an obligation in favour of the present plaintiff, the fact that the 
plaintiff's right was transferred to some transferee ought not to make the obhgation any the less It 
may be that in such a case, the defendants ought to be protected from a double action Of that there 
is no fear in the present htigation It scems to me that even if the assignment 1s valid, the nght of 
action originally residing ın the assignor has not ceased. It 1s true that section 130 of the Transfer of 
Property Act says that where an actionable claim is transferred, all the rights and remedies of the 
transferor arc transferred I do not deny this All that I say ıs that the transferor may maintain 
an action and afterwards hand over the amount when collected to the transferee The whole of 
Chapter VIII of the Transfer of Property Act 1s intended to enable the transferees of actionable 
claims to maintain actions on the assignments and to get rid of the difficulties in the English Law where, 
for sometime, assignees could not maintain an action at all and afterwards they were allowed to mam- 
tain action in the name of the assignor ; but I do not think this chapter 1s intended to lay down that 
the transferor himself cannot maintain an action for the benefit of the transferee. .— . ” 

We share this view and consider that on a similar principle, it cannot be said 
that the plaintiff is not entitled or competent to institute the suit though 1n our view 
the Insurance Company could also well have been added as a plaintiff 


The responsibility of the Railway Administration in respect of goods booked: 
under railway risk 1s that of a bailee The administration must, therefore, take as 
much care of the goods while under its control as a man of ordinary prudence would 
take of such goods and would be liable for the loss, destruction etc , if it happens by 
its default or neghgence. It is not for the plamtiff, in the first mstance, to prove, 
when loss or destruction occurs, as to how ıt happened He has, no doubt, to 
satisfy the Court that the defendant-admunistration was negligent , but the duty 
of showing how the consignment was dealt with during transit les on the Railway 
Admunistration as matter within its special knowledge. 

In the case on hand, the learned Subordinate Judge has found that the fire 
which caused loss to the goods was due to the negligence of the defendant and the 
learned Counsel for the Railways was not able to presuade us, with reference to the 
evidence 1n the case, to take a different view The fire appears to have continued. 
for about four hours in the wagon and, having regard to the running time between 
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Makudi and Sirpur-Kagaznagar, there can be no doubt that it should have taken 
place after the train left Makudi and before it reached Sirpur Town. No one 
appears to have noticed the fire at the latter station. This was done only at Sirpur- 
Kagaznagar The burden 1s on the administration to show how the consignment 
was dealt with during transit and when that has not been done to the satisfaction of 
the Court, we are entitled to presume negligence and that 1s the finding come to 
in this case We accept this finding 

The result 1s that, the Union Government representing the Railways are hable 
for the damage. The contention of the learned Counsel, as we understand it, appears 
to be that since the.plaintiff had already been compensated by the Insurance Com- 
pany, section 41 of the Contract Act applied and, therefore, the plaintiff can have 
no further recourse against‘the Railways The cases relied on for the Railways 
appear to make a distinction between mere subrogation and assignment and take 
the view that ın the case of an assignment wherem a promisee—in this case, the 
plaintiff—accepts performance of the promise from a third person, like the Insurance 
Company, he cannot afterwards enforce ıt against the promisor, the Railways 
In our opinion, section 41 has no application to this case because the insurer’s 
payment ıs not in discharge of the obligation of the Railway to the plaintiff, and 
does not therefore, preclude the plaintiff from maintaining a claim agaist the 
Railways Further, section 41 does not apply to obligations in the nature of an 
executory contract but only when the contract has in fact been performed Vide 
Har Chand: Lal v Sheoraj Singh * Nor does the fact that the Insurance Company 
has made good the loss, prohibit the plaintiff from proceeding with the suit on 
that account. The contract 1s between the plaintiff and the defendant and if as a 
result of loss or destruction of the consignment, the defendant was liable to make 
good the loss to the plaintiff, ıt would be no defence to the plaintiff’s action that 
the Insurance Company had paid to the plaintiff the amount for which the goods 
were insured—Vide Parsram Parumal v Air India Lid ?. We are, therefore, of 
opmion that the dismissal of the suit for the amount found due,and payable 
by the defendant cannot be upheld 

The decree of the learned Subordinate Judge dismissing the suit 1s accordingly 
set aside and the suit is decreed for Rs 15,534 and pro-costs both in the Court below. 
and in this Court against the defendant. . 

V K. ——— Order accordingly. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present —Mnr. Justice T. VexKATADRI AND MR. Justice K S. VENKATA- 
RAMAN 


S. Vanchesan and others .. Petetroners* 
v. : 
Messrs. Brahmayya & Co., and others .. Respondents. 


Gonstitution of India (1950), Article 133 (1) (a) and (c)—Maisfeasance application under section 235 of the 
Compames Act, 1913, against directors and officers of a company in liquidation —Decree passed against them by 
trial Court varied m respect of some and confirmed in respect of others by appellate Gourt—Appellate decree not one 
of affirmance—Leave under Article 133 (1) (a) against any part of appellate decree—Must be granted on valuation 
test being satisfied —Proposed appeal by one of the officers not satisfying valuation test—Question involved in 
such appeal common to other appeals in which leave has been granted—If can be certified as fit for appeal under 
Article 133 (1) (c) . 

Cuil Procedure Gode (V of 1908), Order 45, rule 4—Applabiluy. 

Gonstitution of India (1950), Article 193 (1)—Gompames Act (VII of 1913), sectton 2835—-(Obiter) Ques- 
ton whether a Secretary or an Assistant Secretary or an Accountant of a bank ıs an officer for the purpose of section 
235 of Companies Act—If, a substantial question of law 

An application was filed under section 235 of the Gompames Act, 1913, against the respondents 
"by the Official Liquidators m the liquidation of a certam bank The respondents were some of the 
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Directors and Officers of the said bank Various acts of misappropriations and misfeasance were 
alleged and the several respondents were sought to be made liable in respect of them The trial Court 
(High Court on 1ts Original Side) fastened a joint and several habihty of Rs 32,000 on respondents 5 
and 8 (Directors) and as far as respondent 9 (another Director) was concerned, he washeld not hable 
for any amount Dealing with respondents 11 to 13 (Officers) the trial Court held that respondent 
11 was hable fora sum of Rs 40,400 respondent 12 for Rs 35,950 and respondent 13 for a sum of 
Rs 13,450 Not being satisfied by the decree of the trial Court the Official Liquidators filed an appeal 
against respondents 5, 8 and 9 Respondents 11, 12 and 13, in their turn, filed appeals questioning the 
liability fastened on them The appellate Court (a Division Bench of the High Court) split up the joint 
and several hability fixed on respondents 5 and 8 and they were made severally liable for Rs 15,000 
and Rs 25,000 respectively The appeal against respondent 9 was dismissed The appeals filed by 
respondents 11 to 13 were also dismissed Thereupon the Official Liquidators filed an application 
under Article 133 (1) (a) of the Constitution of India for leave to appeal to Supreme Court against the 
decree of the Division Bench in so far as ıt concerned respondents 5, 8 and 9 Respondents 11 to 13 
filed similar applications under Article 133 (1) (a) against the decree passed against them On the 
question whether leave should be granted, 

Held, there was only one decree of the trial Court and only one decree of the appellate Gourt» 
that the decision of the appellate Court was not one of affirmance of the trial Court's decree and a$ 
the value of the subject-matter 1n dispute in the Court of first instance and 1n the proposed appeals to 
Supreme Court was more than Rs 20,000 in the case of the appeals proposed by the Official Liqui- 
dators and respondents 11 and 12, leave to appeal to Supreme Court should be granted to them under 
Article 133 (1) (a) 

In determining the question as to whether the appellate decree affirmed the decision of the trial 
Court, the appellate decree must be considered as a whole 1n relation to the decision of the trial Court 
similarly considered as a whole — If there 1s a variation made in the appellate decree 1t would not be 
a decree of affirmance and this 1s not affected by the extent of variation made 

T Rajaramv Radhakrishnayya, (1962) 1 SG J 568 (1962) IMLJ (SC) 248 (1962) 1 An WR. 
(SG) 248 AIR 1961 SG 1795, followed 

In the case of respondent 13 the proposed appeal to Supreme Court could be valued only at 
Rs 13,450 and his appeal cannot be consolidated with the appeals of respondents 11 and 12 under the 
provisions of Order 45, rule 4 of the Civil Procedure Code as that provision. cannot directly apply 
to separate matters in the same misfeasance application Nevertheless, since the question raised in the 
appeal of respondent 13, namely, whether he 1s an officer within the meaning of section 235 of the 
Companies Act, 1913, was the same as respondents 11 and 12 were raising 1n their respective appeals 
for which leave should be granted, 1t would be in consonance with justice to say that the case of res- 
pondent 13 would be fit one for appeal under Article 133 (1) (c) of the Constitution of India 

Obiter The question whether a Secretary or an Assistant Secretary or an Accountant of a bank 
would be an officer within the meaning of section 235 of the Compautes Act, 1913, 1s a substantial 
question of law for the purpose of Article 133 (1) of the Constitution of India as there does not seem 
to be any direct decision of the Supreme Court or the Federal Court or the Privy Council on this pomt. 


Petitions under sections 109 and 110 and Order 45, rules 2, 3, 7 and 8 of Civil 
Procedure Code and Article 133 (1) (a) to (¢) of the Constitution of India praying 
that in the circumstances stated in the Memorandum of Grounds of Appeals to 
the Supreme Court of India, the High Court will be pleased to grant leave to the 
petitioners to appeal to the Supreme Court of India against the Judgment and 
Decree of the Hon’ble Mr S Ramachandra Iyer, Chief Justice, and of Mr. Justice 
Venkataraman, dated 1st May, 1963* and passed 1n O. 8 A. Nos 17 and 8 of 1961 
and OSA No. 62 of 1960 respectively preferred against the Judgment and Decree 
ofthe Hon'ble Mr Justice Subrahmanyam, dated 16th October, 1959, and passed 
in the exercise of the Ordinary Original Civil Jurisdiction of the High Court of 
Judicature at Madras ın Application No 2826 of 1950 1n O P. No. 192 of 1947. ° 

K Sarvabhuman, for Petitioner in S C P. No. 143 of 1964. 

$ Swammathan, for Respondent in S GP No. 143 of 1964, for Petitioners in 
S. C P. No 152 of 1964 and for Respondents.in S C P No 160 of 1964. 

R Gopalaswama Iyengar, K. Srinwasaaghavachan, M. S Venkatuama Iyer and 
A, Balasubramamam, for Respondents 1 to 3 in S C.P No. 152 of 1964. 

S. Narasinga Rao, for Petitioner in S O.P. No. 160 of 1964. 

The Judgment of the Court was delivered by 

Venkataraman,  —TYhese are applications for leave to appeal to tne Supreme 
Court against a common judgment and decree dated rst May, 1963 passed by a 
Bench of this Court 1n appeals preferred against the judgment and decree dated 
16th October, 1959 passed by Subrahmanyam, J , 1n Application No. 2826 of 1950. 
That was an application under section 235 of the Companies Act, 1913, by the 


* Reported in Ganesan v M/s. Brahmayya & Co , (1964) 1 ML J 405 (1964) 1 Comp LJ 262. 
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Official Liquidators ın the liquidation of the Hanuman Bank Ltd., Tanjore. The 
respondents to the application were the Directors (Respondents 1 to 10), officers 
(Respondents 11 to 29) and the Auditor (Respondent go) of the company. Various 
acts of misappropriation and misfeasance were alleged and the several respondents 
were sought to be made liable 1n respect of several transactions. Subramanyam, J., 
found that there were several musappropriations, irrecoverable advances and 
unauthorised declaration of dividend out of capital In respect of them all, the 
Managing Director, K V Krishnamurthy Iyer (2nd respondent in the misfeasance 
application) (hereafter the parties will be referred to only with reference to their 
position as repondents ın that application) was held uniformly hable But, so 
far as the other directors were concerned the learned Judge held only some of them 
liable and that too only to a lumted extent We are now concerned with three of 
the directors who were respondents 5, 8 and 9 (Dr T S Varadachan, K V. 
Ganapathisubramania Iyer and A N Srinivasalyer) So far as S. Varadachari 
and Ganapathisubramani Iyer are concerned, the learned Judge fastened a liability 
of Rs, 10,000 on them jomtly and severally with some of the other directors as com- 
pensation for advances made subsequent to 7th March, 1947 (wide clause 27 (a) 
ofthe decree) He similarly fastened a liability of Rs 22,000 1n respect of wrongful 
payment of dividend out of capital On 7th March, 1947 there was a meeting of 
the Board of Directors at which the several msappropriations and irregularities were 
discussed The learned Judge held that the Directors must therefore be held respon- 
sible for the irrecoverable loans advanced after that date and the wrongful payment 
of dividends after that date But in respect of the misappropriations and other 
irregularities prior to 7th March, 1947, the learned Judge held that the Directors 
in question could not be held hable, because they did not have sufficient notice of 
the misappropriations and uregularities So far as the gth respondent A. N. 
Srinivasa Iyer was concerned, the learned Judge held him not liable because he had 
retired on 28th December, 1946. 


Among the persons who were arrayed as respondents 11 to 29 before the learned 
Judge, we are now concerned only with three, namely, respondent 11 V Ganesa 
Iyer, respondent 12 S Vanchesan, and respondent 13 R Appaswami Iyer. The 
learned Judge held that each of them must be considered as an officer of the company 
within the meaning of section 235 of the Act along with the Managing Director and 
since they also aided the misappropriation of the funds and the wregular advances, 
they must also be held hable at least to some extent Respondent 11 was held liable 
fora sum of Rs 40,400 under clauses 5, 6, 7, 8 and 11 ofthe decree Respondent 12 
was found liable for a sum of Rs. 35,950 under clauses 5, 6, 9, 10 and 11 of the decree. 
Respondent 3 was held liable for a sum of Rs. 13,450 under clauses 5 and 6 of the 
decree. 


The Official Liquidators filed O.S.A. No 8 of 1961 against four of the Directors, 
namely, respondents 5, 7, 8 and 9, contending briefly that they should be made liable 
even in respect of the misappropriations, and irrecoverable advances made prior 
to 7th March, 1947 and that their lability after 7th March, 1947 should be fixed 
at a greater amount than Rs 10,000 Ganesa Iyer, the 11th respondent, filed 
O.S.A No 62 of 1960 questioning the liability fastened on him Vanchesan and 
Appaswami Iyer (respondents 12 and 13) sumularly filed OIS A No. 17 of 1961. 
The appeals were heard together. In the appeal of the Official Liquidators against 
the Directors, the Division Bench agreed with Subrahmanyam, J , except in the 
case of Dr. T. S. Varadachari, the 5th respondent, that there were not sufficient 
materials before the meeting of 7th March, 1947 to put the directors on notice of 
the musappropriations and irregular advances. So far as the 5th respondent Dr. 
T. S. Varadachari was concerned, however, the Bench pointed out that there was 
some material which put him on notice of the misappropriations and irregularities. 
In respect of such advances prior to 7th March, 1947, a liability of Rs. 10,000 was 
fastened on Dr. T. S Varadachari under clause 1 of the decree dated 1st May, 
1963. In respect of the irregular advances made after 7th March, 1947, the hability 
of Rs. 10,000 which had been fixed by Subrahmanyam, J , under clause 27 (a) 
of his decree was increased to a sum of Rs. 18,758 But instead of a Joint and several 
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' ability, this liabılity was split up. Respondent 5 Dr. T. S. Varadachari was 
directed to pay Rs. 2,000, respondent 7 Rs. 6,758 and respondent 8 Ganapath:- 
Subramania Iyer Rs. 10,000. The hability of Rs. 22,000 fixed by Subramanyam, J., 
under clause 27 (b) of his decree for wrongful payment of dividend out of capital 
was confirmed, but the joint and several hability was split up Respondent 5 
Dr T.S Varadachari was directed to pay a sum of Rs. 3,000, respondent 7 Rs. 4,000 
and respondent 8 Rs. 15,000 In other respects, the decree of Subrahmanyam, J , 
was allowed to stand This meant that the Official Liquidator’s appeal was dis- 
mussed so far as the gth respondent A N Srinivasa Iyer was concerned. The 
appeals OS A. No 62 of 1960 (of Ganesa Iyer the 11th respondent) and O S.A. 
No. 17 of 1961 (of the r2th and 13th respondents) were dismissed. 


S CP. No 152 of 1964 has been filed by the Official Liquidators against 
respondents 5, 8 and 9 (Dr T. S Varadachari Ganapathisubramania Iyer 
and A N. Srinivasa Iyer) on the ground mainly that they should be held hable 
even for the misappropriations and advances made prior to 7th March, 1947 and 
that a greater habihty should be fixed on the respondents 5 and 8. SCP No 143 
of 1964 has been filed by respondents 12 and 13 (Vanchesan and Appaswami 
Iyer) SCP.No 160 of 1964 has been filed by the 11th respondent (Ganesa Iyer). 
All these applications have been filed only under Article 133 (1) (a) of the Consti- 
tution and that raises two questions, (1) whether the value of the subject-matter 
of the dispute in the Court of first instance and still in dispute on appeal to the 
Supreme Court was and 1s not less than Rs. 20,000, and (2) whether the judgment or 
decree appealed from affirms the decision of Subrahmanyam, J., and if so, whether 
the appeal concerned involves some substantial question of law. For answering 
these questions, ıt ıs sufficient to refer to the decision of the Supreme Court in T. 
Rajaram v Radhakrishnayya. 


The appellant in the Supreme Court, Tirumalachett: Rajaram filed a suit for 
partition in the Sub-Court of Chittoor for his half-share in some properties which 
once belonged to the joint family consisting of himself and his father, and he 1mplead- 
ed his father and several alienees from him. He contended that the alienations 
effected by his father and the sales held 1n execution proceedings against his father 
were not binding on hım The trial Court rejected his contention zn toto and dis- 
mussed the suit On appeal, the High Court of Madras reversed the trial Court's 
decree 1n respect of alienations of some of the 1tems and held that those alienations 
did not bind the appellant's share. A preliminary decree was accordingly passed 
in his favour ın respect of the said items. But the rest of the decree passed by the 
trial Court was confirmed. The appellant applied to the High Court for a certifi- 
cate under Article 133 (1) of the Constitution. The application was rejected on 
the ground that the decreesought to be appealed from was one of affirmance and there 
was no substantial question of law raised by the proposed appeal. Against that an 
appeal was taken to the Supreme Court The Supreme Court held that the decree 
of the High Court was not one of affirmance of the trial Court and since the valuation 
test was satisfied there was a right of appeal to the Supreme Court, even though 
no substantial question of law was involved The argument which had prevailed 
in the High Court 1n refusing the certificate was that the appeal proposed to the 
Supreme Court related only to some of the items of properties and ın respect of 
them, both the trial Court and the High Court had agreed that the alienations and 
sales bound the appellant ‘Their Lordships of the Supreme Court observed 
that this view was wrong and that though several items of properties were involved 
and several different defendants were in possession of the properties, there was only 
one decree of the High Court and since that decree had varied the decree of the 
trial Court, the decree was not one of affirmance and that 1t was immaterial that 
the vanation was ın favour of the appellant. At page 1798, they observed : 


“ The normal, natural and reasonable construction to place on the first part of the relevant clause 
15 to hold that it refers not merely to that part of the decree which is sought to be challenged in the 
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o ` 
appeal but the entire decree from which the appeal arises or the decree giving rise to the appeal On 
this construction the clause “appealed from” 1s not a clause of imitation It 1s merely a descriptive 
clause and ıt describes the dectee as one from which the appeal arises If that be so, 1n determinmg 
the character of the decree 1t would be necessary to take the decree as a whole and enquire whether 
1t 1$ a decree of affirmance or not ” 


It was urged before their Lordships that this construction would be imconsistant 
with the provision made by Article 133 (1) (a) ın regard to the value of the subject- 
matter in dispute. In rejecting this argument, their Lordships observed : 


** The argument ıs that 1ffor determining the value of the subject-matter 1t 1s necessary to consider 
only that part of the decree and subject-matter which are actually proposed to be brought to this Court 
in appeal, ın interpreting the word *' decree ” 1n the relevant clause a similar approach should be 
adopted and only that part of the decree should be considered which 1s proposed to be brought to thus 
Court in appeal We do not see the materiality of this consideration nor even its relevance The 
test prescribed by Article 133 (1) (a) ıs an independent additional test and its effect has to be judged 
by interpreting the words used by the relevant clause If the said clause refers to the amount of the 
value of the subject-matter still ın dispute on appeal quite plainly we must take into account only the 
subject-matter in dispute ın appeal and nothing more The words used ın this connection are clear 
and unambiguous but tney cannot reasonably control the meaning of the word “ decree” in the 
relevant clause which provides for an additional and an independent condition ” 


At page 1801: they say : 


Ll 


** We would accordingly hold that in determmung the question as to whether the appellate decree 
passed by the High Court affirmed the decision of the trial Court the appellate decree must be consi- 
dered as a whole 1n relation to the decision of the trial Court similarly considered as a whole That 
1s the proper approach in applying the test of affirmance — If thereis a variation made in the appellate 
decree in the decision of the trial Court it 1s not a decree of affirmance and this 1s not affected either 
by the extent of the variation made or by the fact that the variation 1s made in favour of the intending 
appellant and not against him ” 


At page 1803 again, after referring to the decision of the Privy Council in Annapurna- 
bars caset, thew Lordships observed 


ce 


that subsequently became the starting point of elaborate discussion ın which 
legal subtlety was pressed into service and distinction was made between action arising on a single 
cause of action and giving rise to a single clarm and actions in which different causes of action were 
combined against different persons and different reliefs were clarmed ” 


Their Lordships of the Supreme Court dispproved of this distinction. 


Now, applying this test laid down by their Lordships, it 1s clear that ın this 
case there was only one decree of Subrahmanyam, J., and only one decree dated 
ist May, 1963 of the Bench of this Court and this latter decree was not one of 
affimance of the trial Court's decree. In 8 GP Nos 152 and 160 of 1954 the test 
of valuation 1s also satisfied, because the value of the subject-matter in dispute in 
the Court of first instance and 1n the proposed appeal to the Supreme Court was and 
is more than Rs. 20,000. In S CP. No. 143 of 1964 the test of valuation 1s satisfied 
in the case of the 12th respondent Vanchesan, but 1s not satisfied 1n the case of the 
13th respondent ÁAppaswamiIyer, because his liability was fixed by Subrahmanyam, J., 
atRs 13,450 and that was affirmed by the Bench and that 1s the value of the 
subject-matter of his proposed appeal to the Supreme Court. This means that 
the certificate has to be granted in S C.P. Nos 152 and 160 of 1964 and so far as 
Vanchesan ıs concerned ın S.C.P. No. 143 of 1964: we shall deal with the case of 
Appaswamu Iyer later. 


Though the above conclusion seems to clearly follow from the decision and 
observations of the Supreme Court ın the decision referred to T Rajaram v. Radha- 
Krishnayya*, arguments to the contrary have been advanced before us and itis 
sufficient to deal with them briefly. Sr1 M. S. Venkatarama Iyer, learned Counsel 
appearing for Ganapathisubramanaa Iyer, 8th respondent, resists the grant of the 
certificate in S G P, No. 152 of 1964 by contending that so far as his client 1s concern- 
ed, the decree of this Court 1s one of affirmance of the decree of Subrahmanyam, J., 
and that 1t is not urged by the Official Liquidators that any substantial question of 
law 1s involved. Itwillbeseen that so far as Ganapathisubramania Tyer 1s concerned, 
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Subrahmanyam, J., fixed a joint and several liability of Rs. 10,000 on respondent 8 
and some others under clause 27 (a) of his decree in respect of advances made 
subsequent to 7th March, 1947, and a joint and several liability of Rs. 22,000 under 
clause 27 (b) of the decree for wrongful payment of dividend out of capital The 
Bench fixed his liability individually at his request and confined ıt to Rs 25,000, 
namely, Rs 10,000 1n respect of advances made subsequent to 7th March, 1947 and 
Rs. 15,000 in respect of wrongful payment of the dividend. Sri M. S Venkatarama 
Iyer urges that the Bench merely gave his chent some equitable relief by making 
him individually hable for a smaller amount than Rs 32,000 and that it would only 
be a case of affirmance He relies on the observations of the Supreme Court in 
the case above referred to at page 1804 where they say : 

“ Before we part with this appeal we would like to make ıt clear that 1f an appellate decree con- 
firms the decision of the trial Court but merely makes a variation in regard to the order as to costs 
such a variation would not affect the character of the decree which would in law amount to a decree 
of affirmance, whether the variation as to costs 1s made ın favour of one party or the other The- 
position with regard to interest, however, 1s different , for instance, 1n regard to a claim for interest 
before the date of the decree which 1s a part of the dispute between the parties if tle appellate Court 
makes a variation in respect of the award of interest that would affect the character of the appellate 
decree Unlike the order of costs which 1s entirely in the discretion of the Court under section 35 of^ 
the Civil Procedure Code an order as to interest which the Court can make under section 34 of the 
Code forms part of a dispute between the parties, and in that sense if a variation 1s made in regard to 
it ıt 1s an integral part of the decision or the decree In this connection ıt may also be necessary to make 
it clear that if the appeal Court makes a variation in the decision of the trial Court either because a 
concession has been made in that behalf or the variation has been obtained by parties by consent or a 
part of the subject-matter covered by the decree has been withdrawn such variation cannot affect the 
character of the appellate decree The principle of affirmance on which the provision rests postulates 
either affirmance or variation by the appeal Court as an act of adjudication and that necessarily means 
the decision of the appeal Court on the merits ” » 

Learned Counsel says that the Official Liquidators practically agreed to the 


Bench fixing the hability of Ganapathi Subramania Iyer individually at Rs. 25,000. 

These contentions of the learned Counsel are untenable. For one thing, on 
the test lad down by the Supreme Court 1n categorical terms, 1t 1s not permissible 
to take into account only the portion of the decree relating to Ganapathisubramania 
Iyer As we have stressed, the decree of Subrahmanyam, J., must be taken as a 
whole and by comparing one with the other there was clearly no affirmance. 
Further, even if ıt is permissible to take into account only the portion of the decree 
relating to the 8th respondent, there has been a substantial variation in that the 
liability of the 8th respondent was reduced from Rs. 32,000 to Rs 25,000. That 
cannot be compared to a variation 1h respect of costs. As for the submission that 
the Official Liquidators practically consented to the reduction of the hability, there 
1s nothing in the Judgment of the Bench to show that. 


In SCP No 160 of 1964 and likewise 1n the case of Vanchesan in SC P? 
No. 143 of 1964, Sr1 8 Swaminathan, learned Counsel for the Official Liquidators, 
contends that the decree of the Bench of this Court 1s one of affirmance of the decree 
of Subramanyam, J., so far as these persons (Ganesa Iyer, Vanchesan and 
Appaswam1 Iyer) are concerned and that no substantial question of law 1s involved. 
Sri S. Narasinga Rao appearing for V Ganesa Iyer and Sri K. Sarvabhuman 
appearing for Vanchesan, however, contend that the decree of the Bench of this 
Court was not one of affirmance and that even if ıt should be taken as one of 
affirmance, a substantial question of law 1s involved The argument of Sri 
S. Swaminathan 1s based on the assumption that the decree of Subrahmanyam, J., 
should be split up 1nto three decrees, (1) so far as Ganesa Iyer 1s concerned, 
(2) so far as Vanchesan is concerned, and (3) so far as Appaswam1 Iyer 1s concerned, 
and that similarly the decree of the Bench of this Court could be construed as three 
different decrees so far as these persons are concerned. In our opinion, this assump- 
tion 1s untenable ın view of the clear pronouncement of the Supreme Court in 
T Rajaram v Radhakrishnayya It may be recalled that in the Supreme Court also 
the same argument was advanced that because for the purpose of valuation each 
appeal would have to be considered separately, that would result in the splitting 
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wp of the decree. But that argument was rejected and ıt was pointed out that the 
criterion of valuation was a separate criterion which had nothing to do with the 
-decree being only one on the question of affirmance Su Swaminathan referred 
‘to three decisions 1n support of his contention, Vazthilinga Mudaliar v. Somasundaram 
‘Chettiar!, Fateh Kunwar v. Durbyat Singh? and Radha Kunwar v. Reoti Singh?. 


In Vaihihnga Mudaliar v Somasundaram Cheitiar*, the suit was brought by the 
next reversioners on the death of the widow of the alleged last male holder and the 
several persons who were in possession of portions of the estate as alienees were 
1mpleaded as defendants. The Subordinate Judge decreed the suit The alienees 
filed separate appeals to the High Court. Some of the appeals were allowed by the 
"High Court But only one appellate decree was drawn up ın respect of all the 
appeals in accordance with rule 105 of the then Civil Rules of Practice correspond- 
ing to rule 93 of the present Rules The plaintiffs applied for leave to appeal to 
the Privy Council in respect of those appeals of the alienees which had been allowed. 
“The valuation of the properties involved in each of the appeals was less than 
Rs 10,000, the lmt of appealability then. But, if all the appeals were taken 
together, the valuation exceeded Rs. 10,000 The Bench of this Court refused leave 
upholding the contention of the alienees that though 1n form there was one appellate 
decree, really it amounted to as many decrees as there had been appeals of the 
alienees It seems to us that this decision must be held to have been overruled 
by the decision of the Supreme Court in T Rajaram v. Radhakrishnayya*, where it 
"will be seen the facts were identical except that the suit was brought by the son and 
not by the reversioners. The Supreme Court definitely rejected. the contention 
that the decree could be split up and treated as several decrees because there were 
several causes of action or several subject-matters or clams The decision in 
-Fateh Kunwar v. Durbyar Singh®, was expressly overruled by the Supreme Court 

T. Rajaram v Radhakrishnayya,* see page 1804 

In Radha Kunwar v. Heoti Singh?, the Privy Council upheld the preliminary 
-objection that the appeal was not maintainable inasmuch as the value of the subject- 
matter of the appeal was less than Rs. 10,000 though the High Court had held 
the contrary. The question arose thus. There was a mortgage suit in which 
the mortgagee claimed Rs. 8,000 odd Radha Kunwar (appellant before the Privy 
Council) was umpleaded as a defendant as clarming ownership of 4 biswas share 
through one Hukum Singh, not a mortgagor of the plaintiff That was a claim 
of paramount title and should not have been tried in the mortgage suit at all. 
“However, ıt was tried The claim of Radha Kunwar was upheld in respect of 2 
biswas share by the trial Court. , On appeal ıt was held by the High Court that 
the 4 biswas share was hable to satisfy the mortgage in favour of the plaintiff. 
"The appellant apphed for leave to appeal to the Privy Council. The value of the 
4 biswas share was only Rs. 2,000 (see the judgment of the High Court at page 490). 
But 1t was held that that was not the value of the subject-matter of the appeal to 
the Privy Council and that the value of the subject-matter was the sum of Rs 38,000 
«odd to satisfy which the 4 biswas share of the appellant was also hable Their 
“Lordships of the Privy Council pointed out that that view was wrong and that 
the value of the subject-matter in appeal was only the market value of the property 
claimed by the appellant and since the application for leave was argued before the 
High Court on the footing that the market value would be less than Rs. 10,000 the 
appeal did not lie to the Privy Council. So far no difficulty 1s created by the judg- 
-ment of the Privy Council. But at page 493 the judgment of the Privy Council 
reads as though what was involved was the market value of the two biswas share. 
This is sought to be read 1n conjunction with the judgment of the High Court in 
granting the leave for appeal where the High Court had said 


“ The result was that as to one-half there were concurrent findings both of the Subordinate Judge 
and of the High Court that the appellant had no claim and as to one-aalf there were differing judg- 
iments °? 
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Mr. Swaminathan would read the judgment of the Privy Council as though, by 
geferring to the market value of the 2 biswas, they endorsed the observations 
of the High Court that the decree of the High Court should be spht up into two 
portions, that one portion was a judgment of affirmance and another was not so. 
But the question in that form did not at all fall to be considered by the Privy Council 
in that case and, as we pointed out, even the judgment of the High Court clearly 
points out that even the market value of the 4. biswas would be only Rs. 2,000 
The judgment of the Privy Council cannot therefore be taken as authority on the 
question that a decree could be spht up. The direct decision on that point 1s the 
later decision of the Privy Council in Annapurnabai’s case! referred to by their Lord- 
ships of the Supreme Court in T Rajaram v. Radhakrishnayya? In any case, the 
decision of the Supreme Court is clear on this point and holds the field. 


In view of our conclusion that there was only one decree of this Court and that 
it was not one of affirmance of the decree of Subrahmanyam, J , 1t 1s unnecessary to 
consider the alternative submussion of Sri Narasinga Rao and Sri Sarvabhuman that 
a substantial question of law 1s involved in their proposed appeals. But we may say 
that according to the criterion laid down by the Supreme Court in Chunlal 
V. Mehta v. C.S. @ M Co., Ltd ?, 1t will have to beheld that a substantial question of 
law is involved in their appeals, the question being whether a Secretary or an Assistant 
Secretary (or an Accountant) would be an officer ofthe Bank for the purpose 
of section 235 No doubt, Subramanyam, J , and the Bench of this Court had little 
difficulty ın holding that they would be Officers of the Bank But according to the 
criterion laid down by the Supreme Court, still there would be a substantial question 
of law because there does not seem to be any direct decision of the Supreme Court or 
the Federal Court or the Privy Council on this point and the conclusion was reached 
by Subrahmanyam, J , and the Bench only after some discussion of the alternative 
wIews. 


We have pointed out that in S C P. No. 143 of 1964 the proposed appeal of 
-Appaswamui Iyer can be valued only at Rs. 13,450 and therefore ıt does not satisfy 
the test of valuation under Article 133 (1) (¢) Sri Sarvabhuman, however, invited 
us to consolidate the appeal of Appaswami Iyer with the appeal of Vanchesan under 
the provisions of Order 45, rule 4 and in that connection he relied on the decision 
of the Full Bench of this Court in Lakshminarasumhacharyulu v. Rainamt. Order 45, 
tule 4 says 

“ For the purpose of pecuniary valuation, suits involving substantially the same questions for 
determination and decided by the same judgment may be consohdated ” 
But we do not have different suits in this case and that provision cannot directly 
apply to separate matters in the same musfeasance application It seems to us, 
however, that since the question raised in his (Appaswamu Iyer's) appeal, namely, 
"whether he 1s an officer of the company under section 235 of the Companies Act, 
is the same which Ganesa Iyer and Vanchesan are raising* in their appeals, for 
"which leave has been granted, it would be in consonance with justice to say that 
under these circumstances the case of Appaswami Iyer 1s a fit one for appeal in the 
Supreme Court under section 133 (1) (z). There is ample precedent for this course. 
In Mukand: Lal v Hashmat-un-mssa?, Sulaiman, C J., and Bennet, J., certified that 
the case was a fit one for an appeal to the Privy Council under section 109 (c), Civil 
"Procedure Code, even though the requirements of section 110, Civil Procedure Code, 
"were not fulfilled because the ground of the proposed appeal was common to the 
other appeals in which leave had been granted. They referred to the circumstance 
that in a previous case where a simular course had been adopted, the Privy Council 
had taken no objection. After the Constitution of India came into force, the same 
principle was applied by this Court in Subbayyamma v. Venkayya*, see ın particular the 
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judgment of Krishnaswami Nayudu, J. This was followed in Gwalior Sugar Co., 
Lid v. State) The decision in Erramma v Veerpanna? approved of this principle 
but held that this principle was not applicable to the case before them. Accord- 
ingly leave 1s granted 1n respect of all the persons 


V.K. L ave granted.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction ) 


Present — MR. P CHawpRA Reppy, Chef Justwe AND Mr. Justice 
M. NATESAN. 





G Balusamy Naidu - .. Petitioner* 
v. 
Election Court, Udumalpet and others .. Respondents. 


Madras Panchayats Act (XXXV of 1958), section 28—Rules 11 and 12 of the Rules for the Decision of 
Election Disputes relating to Panchayats—If inconsistent with. sectton 28 and void 


Rules 11 and I2 of. the Rules for Decision of Election Disputes relating to Panchayats framed 
under section 178 (2) (12) of the Madras Panchayats Act (XXXV of 1958) are not inconsistent with 
section 28 of the Act and are not therefore hable to be struck down as null and void 


Its plam from rules 11 and 12 that any one interested 1n the purity of elections to the Panchayat, 
wz , the electorate or the rival candidates can question the legality of the elections Unlike section 28 
of the Madras Act XXXV of 1958 the remedy given by these rules 1s a very wide one and not res- 
tricted to per.on. connected with the Panchayat The parties can debate a point whether the elections 
were held in conformity with the statutory requirements Thus the scope of these rules 1s different 
from that of section 28 Under these rules the right of a person to offer himself as a candidate 1s put 
1n issue whereas the only problem that poses itself for solution or for enquiry under section 28 ıs whether 
a person can continue to be a member Under section 28 ıt 1s the status of a candidate at the time of 
the filing of the petition that 1s to be taken into account and not at the time when he filed his nomina- 
tion If the disqualification ceases to exist immediately after the election, the election cannot be 
challeng^d und or s*ction 28 notwithstanding the fact that ıt suffered from disqualification at the time 
the nomination was filed It cannot therefore be postulated, that there 1s essentially a conflict between 
section 28 and the relevant rules of the Rules for the Decision of Election Disputes relating to Pan- 
one They concern themselves with different aspects of the disqualification and deal with different 
subjects 
Selvaranga Raju v Doraiswamt Mudahar, (1929) 57 MLJ 241 ILR 52 Mad 732, followed. 
Petition under Article 226 of the Constitution of India praying that m the 
circumstances stated in the affidavit filed therewith the High Court will be pleased. 
to issue a writ of certiorari calling for the records relating to the order of the Election 


Court, Udumalpet, in O P. Nos. 4 and 5 of 1965 dated 14th April, 1965 and quash 
the same 

K K Venugopal, for Petitioner. 

S Mohan, for 3rd Respondent. N 

N A, Subrahmanyam, for 4th Respondent. 

The Additional Government Pleader, for 5th Respondent. 

The Judgment of the Court was delivered by 

Chandra Reddy, C 7 —The petitioner seeks the issuance of a writ of certiorari 
to quash the order of the Election Court, Udumalpet, setting aside the election of 
the petitioner 

The petitioner and respondents 2 to 4 contested for a seat from Ward No 3 
to Pudupalayam Panchayat in the General Elections held on 2nd February, 1965 
At the time of scrutiny of nominations an objection was raised by the second res- 
pondent that the petitioner was disqualified by reason of his having a subsisting 
contract with the Panchayat within the purview of section 25 (2) of the Madras 
Panchayats Act, 1958 which will hereafter be referred to as the Act This objection 


was overruled, and, 1n the subsequent poll, the petitioner was declared elected. 
— aaa 
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Impugning this election the second respondent filed a petition under rule 1l (c) of 
the Rules for Decision of Election Disputes Relating to Panchayats This objection 
as to the petitioner’s disqualification prevailed with the Election Court with the 
result that the petitioner’s election was set aside and a fresh election ordered It 
is this determination of the Election Court that 1s ampeached in this writ petition. 


The basis of this petition 1s that the rules which empowered the Election Court 
to adjudicate upon disputes relating to these elections are unconstitutional in that 
they are repugnant to certain provisions of the Act and consequently the Election 
Court lacks jurisdiction to decide disputes relating to these elections What 1s 
urged by Sri Venugopal, learned Counsel for the petitioner, 1s that there 1s inconsis- 
‘tency between the rules, which will be extracted presently, and, section 28 of the 
Act, which authorises an authority to be designated by the Inspector to decide 
questions relating to the disqualification of members Section 28 of the Act, 
according to learned Counsel, contains an exhaustive code ta deal with deter- 
mination of all questions arising out of disqualification and any rule framed by 
the Government in regard to the same subject-matter and which travels beyond 
the scope of the section 1s null and void It 1s maintained that while section 28 of 
the Act confines the right to question the validity of an election to members or the 
executive of the panchayat or to the successful candidate himself, the rules extend 
such a right to all the electors and to the rival candidates This is not m consonance 
with the mtendment of section 28 of the Act, argues learned Counsel He says that 
the provisions of section 28 and the relevant rules relating to election disputes 
disclose the repugnancy between them both 


^ 


In order to appreciate these contentions we will have to read the material statu- 
tory provisions. Section 28 of the Act reads. 

** Whenever ıt ıs alleged that any person who has been elected as member of a panchayat or 
panchayat union council is not qualified or has become disqualified under sections 22, 24, 25 or 26 and 
such person does not admit the allegation, or whenever any member 1s himself in doubt whether 
or not he ıs not qualified or has become disqualified under section 24, 25, or 26, such member or any 
other member may, and the executive authority or the commissioner as the case may be shall, on the 
direction of the panchayat or panchayat union council or of the Inspector, apply to the prescribed 
judicial authority whose decision shall be final ? 

We are unconcerned with sections 22 and 24 of the Act in this enquiry as ıt 1s the 
disqualification contemplated by section 25 that is relied on-by the second respondent 
to nullify the election of the petitioner Section 25, so far-as ıt 1s relevant, recites 


“25 (1) c y 
(2) A person shall be disqualified for election as a member, if, at the date of nomination or 
election he 1$— 
(a) oe 
(b) 
(c) interested in a subsisting contract made with, or any work being done for, the panchayat 
or the panchayat union council except as a shareholder (other than a director) in a company ^ 
No controversy 1s raised in this writ petition as to whether the contract subsists 
or not and the argument proceeded on the assumption that the petitioner has 
incurred the disqualification within the contemplation of section 25 of the Act. 


It 1s apparent from section 28 of the Act that the only persons who could avail 
themselves of the remedy are those mentioned therein, wz, the successful candı- 
date or other members or the executive authority or the commissioner Secondly, 
the disqualification can be urged only if ıt subsists on the date of the petition and 
it has no relation to a stage prior to the poll Moreover the only power given to 
the judicial authority 1s to declare that a person 1s or 1s not disqualified, and, it 1s 
not empowered to set aside the election or direct a fresh election to be held So, 
this 1s a special remedy accorded to a set of persons indicated ın that section It 1s 
also pertinent to note that there 1s no provision in section 28 expressly providing 
for adjudication of disputes relating to matters preceding the poll Further section 
28, by itself, cannot enforce the disqualification. Consequently a machinery for 
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enforcement of the disqualification has to be devised by means or rules to be pro- 
mulgated under the Act This rule making power ıs derived by the Government 
from section 178 of the Act That section empowers the Government to make Rules, 
anter alia, for all matters relating to electoral rolls or elections, not expressly provided. 
for im this Act, including deposits to be made by candidates standing for election, 
the conditions under which such deposits may be forfeited, and the conduct of 
enquiries and the decision of disputes relating to electoral rolls or elections The 
Rules which pertain to the present enquiry are made under the last clause of section. 
178 (2) (1) of the Act. 


It is rule 1l-of the Rules framed for decision of election disputes relating to. 
panchayats that 1s relevant ın the context of this petition The relevant portion 
of this rule reads 


“11 fin the opinion of the Election Court— 
* * * » * * * 


(c) the result of the election has been materially affected by any irregularity ın respect of a 
nomination paper or by the improper reception or refusal of a nomination paper or vote or by any 
non-comphance with the provisions of the Act or the Rules made thereunder, the election of such. 
returned candidate shall be void ” 


Rule 12, which has also a bearing in this enquiry, recites : 


**12 -(1) At the conclusion of the inquiry, the Election Court shall declare whether the elec- 
t1on of the returned candidate or candidates 15 void under rule 11. 


(2) If the Election Court declares the election of the returned candidate or candidates void, 
it shall further pass an order either— 

(a) declaring that any other party to the petition who has under these Rules claimed the seat. 
has been duly elected , or 

(b) ordering a fresh election m d 


It 1s plain from these rules that any one interested ın the purity of elections, viz.» 
the electorate, or the rival candidate, can question the legality of the elections. 
Unlike section 28 of the Act the remedy given by these rules 1s a very wide one and 
not restricted to persons connected with the panchayat The parties can debate 
a point whether the elections were held in conformity with the statutory require- 
ments Thus the scope of these rules is different from that of section 28 of the Act. 
The question whether a particular person was qualified to stand as a candidate and. 
whether there was a proper election 1s the subject-matter of a petition under the 
rules. Under the rules extracted above the right of a person to offer himself as a 
candidate ıs put in issue whereas the only problem that poses itself for solution or 
for enquiry under section 28 of the Act 1s whether a person can continue to be a 
member. It 1s his status at the time of the filing of the petition that 1s to be taken 
into account and not at the time when he filed his nomination under section 28. 
It is pertinent to note that if the disqualification ceases to exist immediately after 
the election the election cannot be challenged under section 28 notwithstanding 
the fact that ıt suffered from disqualification at the tıme when he filed the nomination. 
It cannot therefore be postulated, that there 1s essentially a conflict between section 
28 of the Act and the statutory rules. They concern themselves with different 
aspects of the disqualification and deal with different subjects 


There ıs ample authority for this view of ours In Selvaranga Raju v Doraiswami 
Mudahar!, a person elected to the Saidapet Municipality happened to be an 
Honorary Magistrate in the Saidapet Bench Court at the time of his filing the 
nomination and was thus disquahfied under section 49 (2) (iv) of the District 
Municipalities Act After the election the unsuccessful candidate presented a 
petition m the Court of the Subordinate Judge, Chingleput, 1mpugning the election 
on the ground of this disqualification. The question arose whether such a disquahfi- 
cation could be considered in an election petition or whether the remedy provided 
by section 51 of the Act had to be availed of by the aggrieved person On account 
of difference of opinion between Devadoss, J, ın Mangala Goundar v Ayyathorat 
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Mudalar*, m which it was held that no election petition lay under rule II (c) of 
the Rules relating to disputes as to the validity of elections framed under the Madras 
District Municipalities Act, since the expression “election” did not include nomina- 
tions, and, Ramesam, J , and Curgenven, J , who took a contrary view, the reference 
to a Full Bench became necessary 

The question to be answered by the Full Bench was formulated in these 
words : 

** Can disqualrfication under section 49 or section 50 of an elected candidate be a ground for a 
petition 1mpunging the election under rule I and rule II (c) of the rules for the decision of disputes. 
as to the" validity of an election held under the Madras District Municipalities Act, 1920, or 1s the 
remedy confined to that prescribed ın section 51 and section 314 of the said Act ” 

It may be mentioned that rule I and rule II (c) of the Rules which were framed by 
the Provincial Government under section 303 of the District Municipalities Act 
are in part materia with the present rules It 1s also worthy of note that section 51 
which authorises the judicial authority to pronounce upon the disqualification of a. 
Municipal Councillor 1s analogous to section 28 of the Act which 1s the successor 
of section 19 of the Madras Panchayats Act, 1950 The disqualification within 
the connotation of section 49 of the District Municipalities Act is similar ta the one 
within the purview of section 25 of the Act. 


The question was answered by the Full Bench in the affirmative. It was held 
by the Full Bench that a disqualification under section 49 could be made a ground 
of a petition under rule I and rule II (c) of the Rules for decision of disputes relating 
to the Muncipalities. In the opinion of the learned Judges section 51 of the District 
Municipalities Act, which, as already observed, corresponds to section 28 of the Act, 
did not operate as a bar to the maintenance of an election petition Coutts Trotter, 
C J , remarked that section 51 would apply only when there was an election of the 
candidate as a councillor which was apparently vahd on the face of it and it was 
inapplicable in the inchoate stage of the nomination which had not resulted in at 
least something which purported to be an election. The view of Wallace, J., is 
in consonance with this rule. "The learned Judge observed : 

“ But I do not think any real conflict will occur, 1f section 51 1s used as 1t evidently was intended. 


to be used I think ıt applies to cases where the election has gone through without challenge and. 
something has occurred thereafter which raises doubt about the qualification of some sitting 


councillor.” 

In other words, if the disqualification was not noticed and no objection was raised. 
on that score, resort should be had to section 51 But the existence of section 51 

did not preclude an elector from raising m an election petition the matter of dis- 
qualification of an elected candidate Anantakrishna Ayyar, J., observed, to 
attract section 51 the disqualification must arise after the election and that section 

could not apply to a stage prior to that person having become a councillor. How- 

ever, the ratio decidend: of his judgment was that the Legislature could not think of 
depriving the voters or rival candidates of their right to attack the elections merely 

because some remedies were made available to councillors The learned Judge 

thought that such an interpretation would be doing injustice to voters or rival candi- 
dates, and that, the rule should be construed as providing for the enforcement by 
persons themselves of rights conferred on them by statutes This decision thus 
makes 1t abundently clear that section 51 did not stand in the way of rules being 
made for the adjudication of disputes relating to elections, and that there was really 
no conflict between section 51 and rule I and rule II of the Rules. 


Sri Venugopal seeks to distinguish the judgment of the Full Bench on the ground. 
that that case dealt with the District Municipalities Act, the provisions of which 
were not the same as those of the Madras Panchayats Act ‘To substantiate this 
distinction he cites to us the decision in Panchayat Board of Senbakkam v. Gengadaran? . 
We are not persuaded that this case lends any support to this contention The 
Division Bench did not make any attempt to distinguish Selvarangam Raju v. Dorai- 
swam. Mudaliar®, on the lines suggested by Sri Venugopal. The problem that 


1. (1927) 55 M.L J 632. ^ 3. (1929)57 M.L.J.241 LL R.52 Mad. 732 
2. (1963) 1 M.L.J. 385. 
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posed itself for solution 1n the cited case was whether section 19 of the Panchayats 
Act of 1950 could be resorted to by a President of a panchayat relying on a disquali- 
fication which subsisted at the tıme of the nomination A petition filed under 
Article 226 of the Constitution was allowed by Veeraswami, J , in the view that 
section 19 would come into operation only 1n cases of disqualification incurred after 
the election In an appeal against his judgment the Division Bench expressed the 
opinion that recourse could be had to section 19 notwithstanding the fact that the 
‘disqualification was in existence even at the time of the nomination ‘They did 
not agree with Veeraswamu, J , that the expression “‘1s not qualified " had not the 
same connotation as “1s disqualified? They felt that the two expressions did not 
connote two different ideas and that the words “ıs not qualified " and the words 
** 1s disqualified ? meant the same thmg ‘The reason why the learned Judges said 
that section 19 could be invoked was that no objection was raised to the election, 
the disqualification not having been discovered at the relevant time They relied 
on the dictum of Wallace, J , that section 51 applied to cases where the election had 
gone through without challenge and something had occurred thereafter which 
raised doubts about the qualification of some sitting Councillor The learned 
Judges said 


** After making the above observations, the learned Judges of the Full Bench considered the ques- 
tion whether there was any conflict between the jurisdiction conferred on the District Judge under 
section 51 of the District Municipalities Act, and the jurisdiction conferred on the Election Court 
"when the election 1s challenged bythe rival candidates in an election petition They emphasised that 
there was really no conflict because section 51 applies to the stage after the elections has gone through 
without challenge whereas the jurisdiction of the Election Court relates to a clallenge of the election 
atself by a voter or a candidate” 


It ıs clear from this passage that the learned Judges were inclined to think that 
the rules were quite consistent with section 19 and that the question of conflict 
‘did not arise at all We searched in vain for an observation or for a passage in 
that judgment to indicate that there was any repugnancy between section 19, which 
1s the predecessor of section 29, and the rules framed by the State Government under 
section 178 which are under challenge m this case On the contrary, they seemed 
to have proceeded on the assumption that there was harmony between the two 


In Writ Petition Nos 763 and 733 of 1953 a Division Bench of the Andhra 
High Court took the view that 1f a nomination paper was improperly received or 
refused for the reason that the candidate was not qualified or had become dis- 
qualified within the meaning of sections 13 to 16 which correspond to sections 22 to 
25 of the Madras Panchayats Act of 1958, ıt was a defect during the process of elec- 
tion and therefore that question fell to be considered only in an election petition, 
whereas section 19 provided for the decision of the question of the disqualification 
of a person who had been elected member 


* This view was adhered to by them im B Srkantaiah v Election Officer? This 
case bore on the interpretation of section 51 of the District Municipalities Act 
on a question similar to the one that presented itself ın Seloaranga Raju v Dorarswamt 
-Mudalar?, and they held that the rules framed under the District Municipalities 
Act providing for decision of disputes were mira vires since there was no express 
provision in the Act as to how any disqualification under sections 48 and 49 were 
to be enforced No decision which has taken an opposite view has been brougt to 
our notice 


Sri Venugopal thinks that the judgment of the Supreme Court in Crvil Appeal 
No 538 of 1964 lends support ta the theory propounded by him He draws our 
attention to the tests propounded by the Supreme Court in determining whether a 
certain provision of a State law was repugnant to the law made by Parliament. 


‘“Repugnancy between two statutes may thus be ascertained on the basis of the following three 
principles , 





——— 
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(1) Whether there 1s direct conflict between the two provisions ; 


(2) Whether Parliament intended to lay down an exhaustive code in respect of the subject- 
anatter replacing the Act of the State Legislature , and 


(3) Whether the law made by Parhament and the law made by the State Legislature 
occupy the same field ” 
Applying these tests to the question whether the provisions of section 64-A of the 
Motor Vehicles Act, as introduced by the Motor Vehicles (Bihar Amendment) 
Act, 1949, was inconsistent with section 64-A of the Central Act they held that 
section 64-A of the Bihar Act was not repugnant to the corresponding section 
of the Central Act and as such 1t was not void They added that the section was 
not repealed by the Central Act and that its scope was lumuted only to the extent 
that revisions against the orders of the Regional Transport Authority, which were 
not appealed, had to be preferred to the State Transport Authority as such orders 
«ould be agitated only under section 64-A of the Central Act They read both 
the provisions so as to harmonise them and not to read a repugnancy or inconsistency 
between them In our opinion, this pronouncement of the Supreme Court, far 
from advancing the petitioner’s position, furmshes an answer to the contention 


raised by him Be that as ıt may, we think that no assistance can be derived by 
the petitioner from this ruling. 


We are firmly of opmion that neither the statutory provisions nor the decided 
cases lend any sustenance ta the arguments advanced by learned Counsel for the 
petitioner. The decision of Srinivasan, J., n Ramanathan v. Muthukrishnan?, 1s 1m 
consonance with the principle enunciated above. 


The writ petition 1s dismissed with costs of the Government Additional 
Government Pleader’s fee Rs 150. 


V.K. ———— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 


Present —Mr Justice K VEERASWAMI. 


Flarence Chelhah .. Petstzoner* 
v ; 
Soundararaj Peter and others .. Respondents. 


Madras Gourt-fees and Suits Valuation Act (XIV of 1955), Article 11 (k), Proviso and Succession Act (XXXIX 
of 1925), section 295— Application for probate—Obyectwon by respondents to the grant—Application to be registered 
as a sint and half the Court-fee on the value of estate to be pard—Absence of a Caveat or a caveat improperly 
stamped—Requirement as to payment of half the Court-fee on value of estate, not affected—Caveat—Meaningy 


The substance of section 295 of the Succession Act 1s that when there 1s an opposition to an 
application for probate, ıt becomes contentious and it ıs therefore to be tried as a sut But merely 
"because a caveat 1s not entered or that 1t does not bear a stamp, 1t does not mean that the application 
for probate when registered as a suit need not bear one half of the scale of Court-fee prescribed 
under the Court-fees Act as laid down 1n Article 11 (k) of the Court-fees Act. : 


Gaveat ın probate proceedings is nothing more than a warning that the application ıs likely to 
(become contentions and will have to be tried as a suit 

Petition. under section 115 of Act V of 1908 praying the High Court to revise 
the Order of the District Court, Madurai, dated 7th October, 1964 and made in 
:O P. No 88 of 1962. 


P. S. Ramachandran, for Petitioner. 
K. Ramaswam:, for Respondents 1 to 3. 
The Court made the following 


ORDER :-—The petitioner filed an application for probate which bore a Court- 
fee stamp of Rs 5 under Article 11 (k) (u) (2) of the Madras Court-fees and Suits 
"Valuation Act, 1958. The applicant herself had impleaded a number of respon- 
£7—————M ——  ——— aaan 
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dents of whom the first three, her brothers, objected to the grant of probate on certain. 
grounds In view of this contention, the Court below directed that the application. 
should be registered as a suit and Couit-fee paid under the proviso to Article 11 (4). 
This petition 1s to revise that order 


It is argued that the proviso will have application only if a caveatis entered and. 
not merely when an application is registered as a suit. The proviso 15 : 
Provided that 1f a caveatis entered and the apphcation is registered as a suit, one-half the 


scale of fee prescribed in Article 1 of Schedule I on the market value of the estate less the fee already 
paid on the application shall be levied ” 


I shall presently consider what a caveat means. Section 295 of the Succession 
Act, 1925 lays down the procedure to be followed where there is a contention in 
probate proceedings In such a case the proceedings shall take as nearly as may be 
the form of a regular suit, according to the provisions of the Code of Civil. Procedure 
and the petitioner shall figure as a plaintiff and the person who opposes the grant 
as a defendant The substance of the section 1s that when there 1s an opposition. 
to an application for probate, 1t becomes contentious and it is, therefore, to be 
tried as a suit How a caveat is to be entered 1s provided for by section 284 of the 
Succession Act It should be lodged with the District Judge and should be in the 
form set forth ın Schedule V to the Act The form in that Schedule is . 

* Let nothing be done 1n the matter of the estate of A B, lateof .. deceased, who- 
died on the day of. at . « without notice to G. D of 2? 
Once a caveat is entered no further proceedings shall be taken ın the application. 
for probate until after notice to. the caveator ‘Though the Act does not define the 
term * caveat,’ from the Form in the 5th Schedule it ıs clear that it serves as a warning: 
that nothing should be done 1n the application for probate until notice goes out to 
the person named or indicated The Concise Oxford Dictionary gives the meaning 
of the word ‘ caveat’ as process to suspend proceeding, warning. In Latin it 
means let him beware as 1n the case of caveat emptor, that is to say, let the buyer 
see to ıt Caveat in probate proceedings ıs nothing more than a warning that 
the application 1s likely to become contentions and will have to be tried as a suit. 
Entering of a caveat has generally to conform to the procedure prescribed in the 
Succession Act e 


But the question is whether for the purpose of the proviso to Article 11 (4) of 
the Court-fees and Suits Valuation. Act, there should be a formal entry of caveat 
1n order to attract the proviso, for there 1s contention and the application 1s, there- 
fore, to be tried as a suit. Merely because there is no formal entry of caveat, it. 
does not appear that the proviso ıs none the less applicable It 1s true Article 18 
of Schedule II prescribes a separate Court-fee of Rs 10 on caveat But merely 
because a cazedt does not bear stamp, it cannot be said that itis not a caveat any 
more than a plaint which bears less than the required Court-fee ceases to be a plant. 
on that account Where anapplication for probate becomes contentious and 1s 
tried as a suit, it should be assumed for the purpose of the proviso that a caveat is 
impliedly entered 

On that view the petition is dismissed No costs 


V.S Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction). 
PRESENT .—Mr Justice K. VEERASWAMI. 


C D Sekkizhar ^. Petitioner* 
v. 
The Secretary, Bar Council, High Court Buildings, Madras, 
and others «+ Respondents. 


Advocates Act (XXV of 1961), section 7 (b)—Elections Rules framed by the Madras Bar Council (1963)> 
Rule 7 (2), Explanation—Election of members to Bar Gouncil—Rule 7 (2) read with the Explanation 
prohibiting announcement or canvassing by an Advocate— Validity. 


It cannot be said that rule 7 (2) read with its Explanation, of the Madras Bar Council El. 
Rules framed under section 15 (1) of the Advocates Act (XXV of 1961) in so far as E forbids 2» 
announcement or canvassing by an Advocate of his or that of some other Advocate’s candidature for 
election to tne Bar Councilis unreasonable or invalid ‘The profession of law 1s a fratermity by itself 
and ıs the master of its own affairs It 1s entitled to prescribe rules of etiquette, conduct, standard 
and professional ethics for the members ofthe community. It ıs one of the most evolved and. 
learned professions and has certainly special privileges and therefore, special responsibilities 
Advertisementin any form by a member of the profession of law isand has been for ages considered as. 
reprehensible conduct. Thatis as 1t ought to be because of the dignity and high position of the noble 
profession Rule 7 (2) including the Explanation has been framed with a view to avoid any kind of 
advertisement by an Advocate under the guise of his or of his colleague standing for the Bar Council 
election and 1s therefore reasonable and vahd 
Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of mandamus directing the first respondent herein 
to forbear from conducting the election to the Bar Council of Madras scheduled to 


be held on 5th November, 1965 
S Mohan, for Petitioner 
A Balasubramaniam, for 1st Respondent. 
G K Damodara Rao, for 3rd Respondent 
G. Vasantha Pai, for 2nd Respondent. 
The Court made the following 


Orper —The petitioner 1s an Advocate of this Court with a standing of eight 
yeais at the Bar As a member of the profession, he applies under Article 226 of 
the Constitution for a rule forbidding the respondent from conducting the election 
to the Bar Council of Madras which was originally fixed to be held on 5th November 
1965 but stayed by this Court. ‘The petitioner contends that rule 7 (2) of the Elec- 
tion. Rules framed by the Madras Bar Council on 20th April, 1963 and approved 
by the Bar Council of India on 24/ 25th August, 1963 1s invalid in so far as it 
forbids any announcement or canvassing as provided for by the Explanation to the 
rule. The ground of invalidity, ıt 1s said, 1s that the Explanation 1s unreasonable. 
The petition 1s opposed not only on the ground that the Explanation is in keeping 
with the ethics and standards of the noble profession but also on the ground that the 
alleged invalidity of the Explanation is more properly agitated by means of an 
election petition under rule 35 of the Election Rules. 


The Advocates Act, 1961 by section 3 in Chapter II provides for constitution 
of a Bar Council for each State and fixes its strength besides the pravision for the 
Advocate-General of the State being an ex officio member thereof Section 6 (1) 
enumerates the functions of a State Bar Council one of which under clause (g) 1s 
to provide for election of the members of the Bar Council The term of office of 
members of the Bar Council 1s regulated by section 8. By this provision the term 
of office of the elected members of a State Bar Council shall be six years, but as nearly 
as possible one-third of the members first elected to the Council shall retire on the 
expiration of every second year m the manner prescribed, The vacancies so arising 
TT — EC LL aa a a $t 
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should be filled by election of new members in the prescribed manner Section 15 
contains rule-making power of a Bar Council Rules may be framed by the Council 
to carry out the purposes of Chapter II. Among the specified items of power to 
amake Rules in sub-section (1) of section 15 is the power to make Rules for election of 
members of a Bar Council and the power extends to make Rules as to the condi- 
tions subject to which persons can exercise the right to vote, the preparation and 
revision of electoral rolls, the manner in which election shall be held and the manner 
in which results of election shall be published In exercise of this power the Election 
Rules mentioned at the outset, have been framed These Rules cover various 
matters which need not be detailed here They include provision for notice of 
election and as to how the candidates for election may be proposed Rule 7 places 
a barupon an Advocate in certain circumstances from standing for election or from 
holding an office or continuing ın ıt ın certain circumstances As this ıs the rule 
that is under attack, it may be set out. 

“7 (1) No Advocate found guilty of professional misconduct by the present or previous Bar 
Council or convicted of any criminal offence involving moral turpitude and not being merely of a 


political nature, shall be qualified to stand for election or continue in office after such disciphnary 
proceeding or conviction 


(2) No Advocate found guilty of any electoral misconduct ıp the electicn sLall be entitled to 
hold office of a member of the Bar Council for a period of sx years from the date of such firdirg 


Explanation to rule 7 (2) "Electoral miscor.duct” shallinclude any ar novrccmcrtor car vassit gin 
‘person, by post or otherwise by any Advocate, of hus candidature tothe Bar Covr cil or the car.didature 
to the Bar Council of some other Advocate other than himself Provided that a nomination to the 
Bar Council or announcement by the Bar Council shall not be deemed to ccme wiil im this rule ” 


The attack on this provision is confined to the validity of the Explanation to 
sub-rule (2) Learned Counsel for the petitioner does not say, I think, quite rightly, 
that prohibition of canvassing in person, by post or otherwise by an Advocate is 
unreasonable His argument 1s confined to the prohibition of any announcement 
in person, by post or otherwise by an Advocate of his candidature to the Bar Council 
or the candidature to the Bar Council of some other Advocate Learned Counsel 
is not, however, clear how this prohibition 1s unreasonable and from what point of 
view. All that he says ıs that if for instance there are two persons in the profession 
with the same name and one of them stands as a candidate, in the absence of announ- 
cement of the identity of the particular candidate, there may be confusion in the 
munds of the voters It 1s urged, therefore, that the Explanation to that extent is 
unreasonable 


The difficulty m the illustration given by Counsel rarely occurs, if at all, and is 
‘one which is not comprehended by and is not relevant to the Explanation. It 
cannot be held to be unreasonable merely by reason of what 1t does not provide for 
The whole object of rule 7 including the Explanation 1s obviously that having regard 
to the high ideals and place of the noble profession, no advertisement, canvassing 
or announcement in any manner should be permitted I consider that this ıs per- 
fectly legitimate and what should be expected The position of the profession and 
its standards cannot be judged by the same yardstick as applies to the general public. 
‘The profession 1s a fraternity by itself and 1s the master of its own affairs — It 1s 
entitled to prescribe rules of etiquette, conduct, standard and professional ethics for 
the members of the community. Itis hardly necessary to point out that the profes- 
sion of lawisone of themostevolved and learned of all the professions, and has certainly 
special privileges and, therefore, also special responsibilities | Consistent 
with them, therefore, 1t 1s eminently reasonable, I think, that rule 7 has been framed 
with a view to avoid any kind of advertisement by an Advocate under the guise of 
his standing for the Bar Council election or of his colleague. 


Advertisement in any form by a member of the legal profession 1s rightly 
regarded as a kind of misconduct from the point of view of professional ethics. On 
that matter the profession cannot be judged in the same way as the trade or the rest 
of the public. In A. Solicitor In re Law Society ex parte 1, Hamilton, J., expressed 
the view 
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s Tt is obvious that the conduct of a Solicitor in his profession must be judged by the i 
profession and by the standard which 1ts members set up not only for ther bee hren, Aa PR 
selves It is inconsistent with the proper conduct of a Solicitor in his profession that he should do that. 
which was done 1n this case, namely, connect himself with a so-called debt-collecting society incor- 
porated and registered under the Companies Act, but controlled by himself so as to make it an 
adjunct or instrument for the collection of business which he may take nto Court ın cases where it 
1s profitable todo so. It 1s inconsistent with the honourable conduct of his profession that he should 
take business of that sort from clients without disclosing his connection with the company... . ?* 


The Court of Appeal in Rex v. General Medical Council}, also said : 


** As in the case of the Bar so 1n the medical profession advertisi 

fessional respect and that 1s all that 1s meant by the phrase "infamous conduct" gna ‘more 
than serious misconduct judged according to the rules written or unwritten governing the profession ” 
That Court further observed that the Council were the Judges without appeal of 
the existence or absence of serious misconduct in a professional respect. "The prin- 
ciple of these decisions, which I accept as correct, is firmly established. Advertise- 
ment in any form by a member of the profession of law is and has been for ages 
considered as reprehensible conduct. That 1s as it ought to be because of the standard 
which the gentlemen of the profession have Jealously developed and set up for them- 
selves as befitting the honour, dignity and high position of the noble profession. 


The Advocates Act leaves the question of conduct of the members of the profes- 
sion to the profession itself Section 7 (b) of the Act gives power to the Bar Council 
of India on that matter and 1t 1s indeed one of its functions to lay down standards of 
professional conduct and etiquette for Advocates. Section 49 (c) also gives power to 
the Bar Council of India to make Rules in that regard. Rule 36 of the Rules framed 
the Bar Council of India in exercise of its power under the provision reads : 

“ An Advocate shall not solicit work or advertise, either directly or indirectly, whether by cır- 
culars, advertisements, touts, personal communications, interviews not warranted by personal relations, 
furnishing or inspiring newspaper comments or procuring his photograph to be published in connection 
with cases in which he has been engaged or concerned His signboard or name-plate or stationary 
should not indicate that he 1s or has been President or Member of a Bar Council or of any Association 
or that he has been associated with any person or organisation or with any particular cause or matter 
or that he specialises in any particular type of work or that he has been a Judge or Advocate-General,” 
The Explanation to sub-rule (2) of rule 7 of Election Rules is entirely in keeping with 

the spirit of rule 36 of the Rules relating ta the professional conduct and etiquette. 
The Preamble to the Rules relating to professional conduct and etiquette also says : 

** An Advocate shall, at all times, comport himself in a manner befitting his status as an officer 

of tae Court, a privileged member of the community, and a gentleman, bearing in mind that what 


may be lawful and moral for a person who 1s not a member of the Bar or for a member of the Bar 
m his non-professional capacity may still be xmproper for an Advocate ” 


In the circumstances, therefore, ıt cannot be said that the Explanation to rule 7 (2): 
is unreasonable 


It 1s true m politics and in elections to Local and Parhamentary bodies as in 
trade as well as certain other spheres advertisement and canvassing are a normal fea- 
ture But what obtains 1n such cases 1s certainly toboo ın elections to Bar Councils. 
What is proper in those cases ıs clearly improper in the case of the Bar Council. 
There 1s certainly no analogy between the two ‘No‘doubt in any election, be ıt in 
the profession or outside, there must bea clear announcement of the candidate. 
Rule 12 of Election Rules provides for it It says that not less than fifteen days, 
before the date fixed for the election, the Secretary ofthe Bar Council shall cause the 
names of all the candidates duly proposed to be posted on a Notice Board ın the 
Bar Council The rule also requires the Secretary to send copies of the names to 
the Bar Association, to the Advocate-General and to each candidate found to have 
been duly proposed That must be a sufficient announcement to the electorate 
which consists of only members of the Bar, who, as of a fraternity, know or are expect- 
ed to know each other 


As I said, rule 7 including the Explanation 1s reasonable and valid On this 
view, 1t ıs unnecessary to consider the objection based on rule 35 
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The petition is dismissed. No costs. The Bar Council 1s entitled to proceed 
with the election from the place where it wasstopped by the stay orders of this 
Court. 25th March, 1966, is fixed as the date for polling 


VK. ——— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —Mr Justice T VENKATADRI. 
R. S. Jhavar 
v. 

P. Thanicakchala Gramani and others . Respondents. 

Madras Gourt-fees and Suits Valuation Act (XIV of 1955), section 42 (a)—Scope and intentroon—Surt for 
specific performance of unperformed portion of a contract for sale—Proper quantum of Court-fee. 


The intention of section 42 (a) of the Madras Court-fees and Suits Valuation Act (XIV of 1955) 
seems to be that, where a party who has entered into a contract to purchase certain properties 1s able 
to get conveyance of a portion of the properties only, he can file a suit for specific performance of the 
unperformed portion of the contract and can pay Court-fee on it He is hable to pay Court-fee 
only on the value of the unperformed portion of the contract of which he seeks specific performance 
and 1s not hable to pay Court-fee on the entire value of the properties covered by the original contract. 


Dullabho Sehu v Adhwnarayana, AIR 1937 Mad 831, distinguished. 
Under the Specific Rehef Act the Court can always direct specific performance in respect of a 
portion of a contract which can be severed from the orgimal contract. 
Petition under section 115 of Act V of 1908 praying the High Court to revise 
the order of the Court of the Subordinate Judge of Chingleput dated 16th February, 


1965 and made in Court-fee check slip No. 34 X VI N, Diary No 19 and Issue No 6 
in O.S. No. 112 of 1961 


A. R. Ramanathan, for Petitioner. < 


S Ramalingam, K C Jacob, SK L Raianand M X Cardoza, for Respondents 
3 to 6 


M  Chenmappan, for the Government Pleader 
The Court made the followmg 


ORDER .—This Revision Petition raises a question of Court-fee in the following 
circumstances The plaintiff filed a suit to enforce specific performance of the un- 
performed portion of the agreement of sale in respect of properties of an extent 
of 28 46 acres belongmg to the Ist and 2nd defendants, father and son respectively. 
It is alleged in the plait that even in 1956, 12 acres 57 cents out of 28 acres 46 cents 
have been transferred to the possession of the 2nd defendant, under some arrange- 
ment between him and his father, the Ist defendant, and subsequently the 2nd defen- 
dant executed a sale deed 1n respect of 12 acres 57 cents in favour of the plaintiff. 
The plaintiff1n the plaint alleges that a specific performance of the contract was done 
by both the father and the son ın respect of the 12 acres 57 cents The present suit 
was filed for specific performance of the unperformed portion of the contract dated 
31st December, 1960, in respect of 15 acres 89 cents. The plaintiff has valued the 
suit for Court-fee at Rs. 3,000 per acre for 15 acres 89 cents, ze , Rs. 47,670 and paid 
Court-fee thereon. The Court-fee Examiner was of the opinion that, even though 
the plaintiff was able to get conveyance of 12 acres 57 cents from the 2nd defendants, 
still the plaintiff should seek specific performance of the contract as a whole and value 
the suit on that basis. The lower Court seems to have agreed with the Court-fee 
Examiner and directed the plaintiff to pay the additional Court-fee. It 1s in these 
circumstances the present Civil Revision Petition 1s filed by the plaintiff contending 
that he ıs not liable to pay the additional Court-fee on the value of the property 
got by him from the 2nd defendant. The plaintiff is not seeking any relief against 
theand defendant. The prayer in the plaint is to direct defendants 1 to 3 to excute 
a sale deed in respect of 15 acres 8g cents. As regards 12 acres 57 cents, the father had 
already excuted a release deed in favour of the 2nd defendant who ın his turn 


. . Pehtioner* 
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conveyed to the plaintiff in pursuance of the original agreement entered into by him 
and his father in respect of the entire area of 28 acres 46 cents. There is some force 
in the contention urged by the learned Counsel for the petitioner herein. Under the 
Specific Relief Act a contract can be severable, and the Court may direct specific 
performance in respect of a portion of the contract. Though the plamtiff entered 
into an agreement to purchase 28 acres 46 cents from defendants 1 and 2, which 
is made up of 12 acres 57 cents belonging to the 2nd defendant ın his individual 
capacity, according to the allegations made in the plaint, and the balance of 15 acres 
89 cents belonging to the joint family consisting of the father, the 1st defendant and 
the son, the 2nd defendant, the plaintiff can always file a suit to enforce specific 
performance of a contract in respect of 15 acres 89 cents against defendants 1 and 2. 
"There 1s no necessity for him to clam specific performance ın respect of 12 acres 57 
cents, which had already been conveyed to him by the 2nd defendant. According 
to section 42 of the Madras Court-fees and Suits Valuation Act, 1955, 1n a suit for 
specific performance, whether with or without possession, fee shall be payable in the 
case of a contract of sale, computed on the amount of the consideration whereas under 
‘clause (x) of section 7 of the Court-fees Act (VII of 1870) in a suit for specific perfor- 
mance of a contract of sale the Court-fee payable shall be according to the amount of 
the consideration Theimportance ın section 42 (a) of Madras Act XIV of 1955 1s 
the addition of the word ‘computed’. Compute means calculate. The nten- 
tion of section 42 (a) of the Madias Act XIV of 1955 seems to be that, if the plaintiff 
1s able to get a portion of the prope: ties, which he entered into a contract for specific 
performance, he can file a suit for specific performance of the unperformed portion 
of the contract, and he can pay Court-fee on it. The lower Court seems to have relied 
on a decision in Dullabho Sahu v. Adhinarayana!, where admittedly a suit arose under 
section 7 (v) and (x) of the Court-fees Act, 1870. Venkataramana Rao, J., in 
that case has held that ın a suit for specific performance the view has always been 
taken by this Court that there is no question of primary and secondary relief and both 
the execution of the conveyance and delivery of possession are essential reliefs. 
Venkataramana Rao, J., also observed that as the Court would in any event have to 
declare the original arrangement entered into and only on that basis should give the 
relief to the plaintiff, the suit would have to be valued on the consideration mentioned 
therein. Certainly this case has to be distinguished, as the word ‘ computed’ 
is not 1n section 7 (x) of the Court-fees Act, 1870. The same view has been held in 
S. P Gupta v Abdul Rahman? There also the plaintiff wanted to enforce specific 
performance for the balance of the amount mentioned 1n the original agreement. 
"The Court following the decision in Dullabho Sahu v. Adimarayana, of Venkataramana 
Rao, J , held that the Court-fee payable on the suit was the amount of the considera- 
tion of the sale. I have distinguished the case ın Dullabho Sahu v Admarayana}, 
observing that the word ‘ computed’ 1s not ın section 7 (x) of the Court-fees Act, 
1870 and also with reference to the Specific Relief Act where 1t says that the Court 
can always give relief 1n respect of a portion of a contract which can be severed from 
the original contract. I am of opinion that the petitioner 15 hable to pay Court-fee 
only on the value of 15 acres 89 cents and he need not pay Court-fee on the value of 
12 acres 57 cents, which he had already obtained possession from the 2nd defendant 
by a registered conveyance, according to the allegation ın the plant. The Civil 
Revision Petition 1s allowed. No order as to costs 


V.K. Petition allowed. 


— — — s e 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mm. Justice T. VENKATADRI. 
Rajathi . Appellant* 


U. 
K. Selliah Respondent. 


Hindu Marriage Act (XXV of 1955), section 9—Glaim under for restitution of conjugal rights —Marnage- 
according to self-respector’s cult.—Vahdiy 


Hindu Law recognises only three forms of marriages, viz , Shastraic, customary or statutory. If 
a marriage 1s not m conformity with any of these legal forms, 1t cannot be valid ın Jaw even 1f1t 1s done 
according to certain forms and principles of a reformers movement An association of persons can- 
notlegislate to lay down a procedure which could result in a vahd union between two spouses Custom 
or usage in such cases will be out of question if. the movement itself was of recent origin. Moreover 
there cannot be a custom or usage applicable to any association of persons of different sub-sets of a 
caste. It has been decided that a marnage solemmized according to a movement known as self- 
respectors’ movement 1s not a valid marrage It would, of course, be different if the parties could. 
estabhsh that the form of procedure gone through 1s also sanctioned by custom or usage of the parti- 
cular commnunity to which the parties belonged 


Dewanat Ach; v Chidambaram Ghettiar, (1955) 1 MLJ 120, followed. 


(Need for caution 1n solemnismg marriages according to a reformist's zeal without legal sanction 
pointed out ) 

Appeal against the order of the District Court of Tiruchirapalli dated 22nd 
day of October, 1962 and madeinC M.A No 31 of 1962 preferred against the 
order of the Court of the Subordinate Judge of Tir chirappalli: in O.P No. 43 of 
1960. 

S. Mohan Kummamangalam for R Nadanasabapathy and C Chimndswamy, for 
Appellant. 


T. P. Gopalakrishna Áiyar, for Respondent 
The Court made the following 


ORDER :—=This appeal arises out of an order passed dismissing the petition 
filed by the appellant for restitution of conjugal rights, under section 9 of the 
Hindu Marriage Act against the respondent. 


The respondent resisted the petition filed by the appellant for restitution of 
conjugal rights on the ground that there was no legal or valid marriage between 
them. Therefore the only question that arose in the Courts below was whether there 
was a valid marriage between the spouses in question. Evidence was adduced to des- 
cribe the nature of the ceremonies by the persons who attended the marriage and. 
conducted the ceremony. E. V. Ramasam: Naicker, who 1s popularly known as 
“Periyar”, deposed that before the actual marriage was celebrated, it was advertised 
in his paper, ‘ Viduthalai’ that the marriage would be taking place on 2nd Novem- 
ber, 1958 at 'Tiruchirappalh. "The actual ceremony was conducted by him and in 
his presence. The parties were seated on a platform before a Kuthuvilakku or 
lighted lamp They made a declaration that they were taking each other as husband. 
and wife. This declaration is kno* n as ““arpéee gwr Quupgsib”. Then 
they exchanged garlands and went round the platform where the Kuthuvilakku was 
placed. They were declared as husband and wife by E.V. Ramaswami Naicker. 


Now the important question that arose for consideration in the Courts below was 
whether such a marriage v as valid ın law. Both the Courts have held that such a 
marriage is not a valid marriage and that therefore the appellant is not entitled to 
the relief d restitution of conjugal rights The unfortunate wife has now preferred 
this appeal. ~ 


Before me, learned Counsel for theappellant has contended that the Courts 
below ignored the most important fact namely that according to the custom of the 
community to which the appellant belonged, the parties to the marriage used to 
exchange garlands and make a declaration in the prescribed form on the occasion, 


—— 
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This Court, as early as 1955, in Deivana Ach: v. Chidambaram Chettiar}, also a 
case arising on simular facts, has held that the Hindu Law recognised three forms of 
marriage namely sastraic marriage customary marriages and statutory marriages. 
It will be useful to refer to a particular passage in that Judgment at page 124: 


‘ Whether an association of persons of different sub-sects can legislate themselves to lay down a 
procedure which results in a valid union between two spouses 1s a question, which requires deeper 
consideration . Custom or usage in the present case is out of the question as the association 
was started recently, and the practice, even if 1t 1s obhgatory, was not sanctioned by long usage apart. 
from the question whether a conglomeration of persons drawn from different sub-sects or a caste 
could start a usage of their own so as to modify or alter the law laid down by Hindu Sastras There may 
bea custom or usage of a particular casteor sub-sect or even of a family modifying Hindu law but as 
usage applicable to an association of persons of different sub-sects of a caste, so far as we are made 
aware, was never judicially recognised ” 


^ 


Thelearned Judge held in the decision cited that the marriage according to the 
self-respectors’ cult or Suyamariyathai cult was not a valid marriage. The law has 
thus been clearly laid down as early as 1955. Even before that decision, many such 
marriages had taken place. Even after the decision was rendered in that case, per- 
sons having revolutionary ideas have resorted to this form of marriage under the 
guidance and presence of distinguished reformers or leaders of society.  enerally, 
a reformer or promotor of any movement or crusade works incessantly to create public 
opinion and also makes research on materials available to him to prove that the 
reform that he wants to put mto the society is a legal one. The reformers should 
mobilise public opinion so as to bring the necessary legislation which would declare 
that such marriages are valid in law. Under the existing legal prescription, the 
Courts have declared that such marriages, as was solemnised in the present case, 
are illegal, irregular and void. The agitation in respect of Suyamariyathi marriage 
has not yet achieved the geriéral adoption of'the form of marriage as contemplated 
by such reformers. The movement has not yet succeeded ın revising the attitude 
of the Hindu public to break down the age-long traditions and sentiments. The 
movement has, no doubt, to a certain extent, made an impact on a particular class 
of society which consist of pérsons emotional and revolutionary in ideas of the cus- 
toms of marriage. No useful purpose would be served by reformers by merely 
presiding over such marriages and conducting the ceremony according to their own 
ideas, knowing fully well that such marriages are not valid ın law. No useful purpose 
would be served by mere exchange of garlands and making declarations that they 
would live as husband and wife on equal terms. In the instant case, I happened to 
persue the declaration known as “ar båe s gær cptiL1m sib”. Itis written on a 
scrap of paper not worthy ofthe occasion In this connection, I am reminded of the 
words of Bernard Shaw who rightly attacked the folly of the spouses making promises 
just before their marriage: 


A 

** When the people are under the influence of most violent, most insane, most delusive and 
most transient of passions, they are required to swear that they willremainin that excited, abnormal 
and exhausted condition until death do them part ” 


Number of instances have come to Court when persons, who resort to such marriages 
take the earliest opportunity, whenever there is some reproach between the spouses 
or whenever the infatuation 1s lost, of deserting the other party, taking advantage 
of the legal prescription already rendered in this Court that such marriages are 
void in law. Persons who encourage such marriages are not doing anygood to 
the society or to themselves, Many of the homes which would otherwise have 
been sweet are wrecked because of the legal defect in this form of marriage. The 
reformers, who advocate such marriages by exchange of garlands and declarations, 
should also at the same time see that such marriages are registered under the Special 
Marriage Act, so as to give a legal effect to them. 


. The appellant in the instant case is a Kannada Balya Naidu and the respondent 

is a Kallar. The appellant was at the college, when the respondent appears to 
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have fallen in love. Due to the advice of mediators, the marriage was celebrated 
according to the Suyamariyathai cult. According to the evidence of the respon- 
dent, he went to attend a function in which Periyar was expected to be present. 
He was there asked whether he would be willing to marry the appellant and he 
was compelled to go through the function. This can hardly be tiue, because even 
two days before the marriage, ıt was advertised in Viduthala: that such and such a 
marriage would be taking place on 2nd November, 1958. ‘The respondent must 
have been under an infactuation to marry the appellant. He seems to have been 
under a spell which, though it may be timeless, has a very meagre time-limut, for, 
in this case, within a short time after the marriage the respondent fled away to his 
native place leaving the appellant in her village. However, I see in the evidence 
that the parties have observed some sort of custom in this mainage. Now if the 
appellant could establish that such a custom of exchanging garlands and making 
declaration and going round Kuthuvilakku prevailed in her community at the 
time of marriage, then she could plead that custom of usage to prove that her 
marriage is valid inlaw The Courts below do not appear to have bestowed atten- 
tion on this aspect of the matter whether there is a custom prevailing m the com- 
munity of the appellant or the respondent of sitting before a Kuthurilakku, making 
a declaration or promise, exchanging garlands and going round the Kuthuutlakku 
"which would make the marriage valid in law If such a custom or usage is proved, 
then certainly the Court can declare the marriage in question as valid. For this 
reason, I remit the petition to the Sub-Court, Tiruchirapalli. The learned Subordi- 
nate Judge will frame the necessary points for determination and try the petition 
-giving the parties liberty to adduce evidence and finally decide the case according 
to law and 1n the light of the observations contained in this judgment. 


The appeal 1s ordered accordingly. There will be no order as to costs. 


RM ——— Ordered accordingly. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
Present —-Mr Justice R. Sapasivam 
Muthiah and others Petitioners* 


Prevention of Food Adulteration Act (XX XVII of 1954), sections 2 (xin), 7 (v) and 16—Prevention of Food 
Adulteration Rules (1955), Rule 44-A—Conviction under section 16 (1) read with section 7 (v) and rule 44-A 
—Mens rea or guilty knowledge sf necessary —State Government introducing rule 44-A by a notification with effect 
from ial date of sts publication in the gazette— Validity of notification —Sale of kesart dal as cattle feed—If pun 
sha 


Gonstitution of India (1950), Articles 19 (1) (g) and 19 (6)—Rule 44-A of the Prevention of Food Adultera- 
tion Rules, uf vord as offending Article 19 (1) (g) 


The maxim actus non facit reum nist mens sit rea, sO often invoked 1n English Common Law, 1s not of 
great importance where as in India, the law 1s codified and the offences are carefully defined so 
as to include the mens rea in the definition itself. The definitions in the Penal Code along with the 
general exceptions are perhaps sufficient to exclude all cases to which mens rea cannot be attributed 
and where neither the definition nor the general exceptions exclude a case of this kind, the general 
doctrine would be of no help 


It is a sound basic rule of interpretation which ordains that each individual offence must be 
looked at by itself and thatitis either unjustifiable or irrelevant to consider the construction adopted 
1n other cases involving analogous offences — Itis therefore not possible to construe section 16 of the 
Food Adulteration Act, which ıs absolute 1n character , as requiring mens rea on the strength of the 
decision of the Supreme Court in Nathulal v State of M P,AIR 1966 SG 43 Hence the 
contention that in the case of a sale of a prohibited article of food (like kesari dal), unlike in the 

-cases of adulterated or misbranded food, there cannot be a conviction under section 16 (1) read with 
section 7 (v) of the Prevention of Food Adulteration Actin the absence of mens rea or guilty knowledge, 
"is untenable. 


Rule 44-A of the Prevention of Food Adulteration Rules (1955) does not require that the date 
fixed by the State Government for that rule to come into force in a State should be some date later 
tthan the date of the publication in the Gazette of the notification introducing that rule. Hence the 





* Ori R G Nos 1363, 1724 and 1800 of 1964 
Crl. RP Nos 1337, 1695 and 1771 of 1964 27th September, 1965. 
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fact that the Madras Government has introduced rule 44-A in the Madras State by a notification 
"with effectfrom the date of1ts publication in the Gazette weuld not render the notification void, though 
at would be desirable, in the absence of any emergency, to give sufficient notice to the public or. the 
‘dealers that rule 44-A would be introduced into the State, by fang a date after the lapse of a reasonable 
time from the date of the publication 1n the Gazette 


Kesar: dal ıs an article of food and since ıt 1s absolutely prohibited from bemg sold by rule 44-A 
of the Prevention of Food Adulteration Rules, 1t cannot be contended that sale of kesar1 dal would be 
no offence 1f1t 1s sold under a bill stating that they were sold for being used as cattle fodder and not for 
human consumption 


The contention that the complete prohibition of tradein kesari dal even as cattle fodder by rule 
44-A 1s void as offending Article 19 (1) (g) ofthe Constitution of India ıs untenable The reason for 
framing rule 44-A 1s that kesar1 dal ıs found to be a poisonous foodgrain, the consumption of which 
would seriously affect the health of the consumers Hence the prohibition would clearly come 
within the saving clause (6) of Article 19 of the Constitution of India. 

Petitions under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the judgments of the Court of Session, Kanyakumari 
Division at Nagercoil, dated 14th July, 1964, and made G A. Nos. 35, 28 and 34 
of 1964 respectively against (C C. Nos. 152, 160, 151 of 1963 respectively on the 
file of the District Magistrate (J), Kanyakumari at Nagercoil). 


K, K Venugopal, G Sethu Thambi, S. Chellaswamy and T. S Srimvasan, for 
Petitioners. 


K A Panchapakesan, for the Public Prosecutor, for State 
The Court made the following 


Orper.—The petitioners in these cases have been convicted under section 
16 (1) read with section 7 (v) of the Prevention of Food Adulteration Act (herein- 
after referred to as the Act) read along with rule 44-A of the Rules framed under 
the Act and sentenced to pay a fine of Rs 100 each, in default to R. I. for two months. 
‘Rule 44-A provides that no person ın any State shall, with effect from such date 
as the State Government concerned may by notification in the Official Gazette 
specify in this behalf, sell or offer or expose for sale, or have 1n his possession for the 
purpose of sale, under any description or for use as an ingredient in the prepara- 
tion of any article of food intended for sale, kesari gram, kesar1 dal, ete. 


The reason for the rule 1s that kesari dal has been found to be a poisonous food 
grain as would appear from the following passage at page 698 of Medical Juris- 
prudence and Toxicology by Modi, Twelfth Edition * 


“ Lathyrus Satwus (Kesari Dal, Teora or Buttorah ki dal) — 


This 1s a variety of pulse, belonging to M O Leguminosae, and 1s used as an article of diet by 
the common people in Sind, Bihar, Uttar Pradesh, and some parts of Madhya Bharat and Madhya 
Pradesh Its continued use gives rise to a disease characterised by spastic paraplegia, known as lathy- 
rism or vetch-poisoning ” 


Though the above 1ule was framed as early as 1955, the Madras Government 
issued G O Ms No 1755, Health, dated 9th July, 1963, specifying the date of the 
publication of the notification in the Fort St George Gazette as the date from which 
no person shall sell or offer or expose for sale, or have 1n his possession for the purpose 
of sale, under any description or for use as an ingredient in the preparation of any 
article of food intended for sale, kesari gram, kesari dal etc Though almost all 
the States 1n India have brought rule 44-A into force by notifications, the rule has 
still not been extended ın Madhya Pradesh as would appear from the penultimate 
paragraph of the judgment of the lower appellate Cowt which set aside the 
confiscation of the goods kept by the petitioners and permitted the same to be trans- 
ported to Madhya Pradesh 


PW 1, Janardhanan Pillai, Food Inspector, Nagerocoil Municipality, got 
the Gazette notification mentioned above on 17th August, 1963, and went and 
purchased kesari dal from the shops of the petitioners on the morning of 19th 
August, 1963 and prosecuted them after getting the grains analysed by the Public 
Analyst The facts of the case as found by the Courts below were not disputed 
except as regards the purpose for which the article was sold The petitioners issued 
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cash bills to the Food Inspector stating that the articles were sold as cattle feed. 
The contention of P W. 1 was that the cash bills had been tampered with subsequently 
by the addition of the words ‘ that they were for cattle feed. It is no doubt diffi- 
cult to accept this contention But the lower appellate Court has found that it 
is not possible to accept the case of the petitioners that the articles were sold by the 
petitioners for being used as cattle fodder I shall however proceed to deal with 
the case on the footing that the petitioners sold kesari dal as an article of food for 
cattle g 


The main contention urged by the learned Advocate for the petitioners, on 
the strength of the decısıon of the Supreme Court ın Nathulal v State of Madhya 
Pradesh}, 1s that ın the case of a sale of a prohibited article of food, as in this case 
unlike in the cases of an adulterated or misbranded food, there cannot be a convic- 
tion 1n the absence of mens rea or guilty knowledge 


The maxim detus non facit reum mist mens sit rea, so often invoked in English 
Common Law, 1s not of great importance where, as in India, the law 1s codified and 
the offences are carefully defined so as to include the mens rea m the definition 
itself The definitions in the India Penal Code along with the general exceptions 
are perhaps sufficient to exclude all cases to which mens rea cannot be attributed 
and where neither the definition nor the general exceptions exclude a case of this 
kind, the general doctrine would be of no help. But in In re Venkayya*, a Bench of 
this Court held that 1n order to constitute the offence of personation under section 
171-D of the Indian Penal Code, it 1s necessary to prove that the accused in domg 
the act with which he 1s charged was actuated by a corrupt motive, though the 
section did not refer to any such mens rea, and 1n so holding the Court relied mainly 
on the fact that section 24 of the Ballot Act (35 and 36, Vic, Chapter XXXIII) 
which corresponded to section 171-D of the Indian Penal Code im all respects, was 
held in Stepney case? as requiring a corrupt motive 


The following passage occurs at page 11 of Halsbury’s Laws of England, 
Second Edition, Volume 9 . 


** Mens rea, or a blameworthy condition of the mind, may consist of a traitorous or malicious or 
fraudulent intent or of guilty knowledge or negligence , knowledge that an act 1s morally wrong, 
although the special circumstances which render 1t criminal are not known to the doer, 1s 1n some 
cases sufficient, and mens rea may consist simply of an intent to do an act which 1s forbidden by law 
In a limited class of offences, mens rea 1s not an essential element. This class consists, for the most 
part, of statutory offences of a minor and only quasi-crimnal character and, in order to determine 
whether mens rea 1s an essential element of an offence, 1t 1s necessary to look at the object and terms 
of the statute which creates 1t." 


In an instructive article by former Professor Sayre, Public Welfare Offences?, 
the cases which have construed statutes as creating such offences are classified in 
the following manner . 


“1. Illegal sales of intoxicating liquor, including sales of liquor not known to be intoxicating, 


Sep to minors believed to be of full age, and sales to habitual drunkards and Indians not known to be 
suc 


2 Sales of 1mpure or adulterated food believed to be pure and not adulterated 


R 3. Sales of misbranded articles in violation of the Federal Food and Drugs Act and Insecticide 
ct 


4. Violations of State and Federal Narcotic Acts 


5. GOrmunal nuisances, including business not known to be anjurious to the public health, repose 
or comfort, and unknown obstructions of highways 


6. Violations of minor traffic regulations 


7. Violations of motor vehicle laws, including dangerous driving, operating an automobile 
without a proper registration, failure to carry proper lights, and possession of automobiles from which: 
the manufacturer's original serial numbers have been removed 
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8 Violations of general Police Regulations, including health regulations, factory and labour laws 

"building laws, game laws, railway regulations and other simular minor Police Regulations 

In the valuable, monogram, “ Mens rea in Statutory Offences” by 
Dr Edwards, Chapter XI, there is a comprehensive and critical examination of the 
various judicial interpretations of statutory offences and the various theories of 
habihty It ıs pointed out by the learned author that sometimes, ıt has been seen 
the Court adopts the full-blooded theory of absolute prohibition, under which 
habulity ıs said to be incurred by the mere intentional doing of the forbidden act and 
no reference is made to the doctrine of mens rea The reasons sometimes put 
forward for abrogating the doctrine of mens rea when interpreting a statutory offence 
is the difficulty of procuring adequate proof of guilty knowledge The learned 
author also points out that according to many Judges 1t ıs of paramount importance 
to take into account the social purpose behind the statutes which, 1t 1s said, should 
be inte:preted in the way which ıs most likely to give effect to the intention of 
Parliament and that this line of reasoning, perhaps by coincidence, is almost 
invariably resorted to when it 1s proposed to exclude the doctrine of mens rea 
Thus in Parker v Alder}, an 1nnocent milk vendor was convicted under the Food 
and Drugs Act for selling milk adulterated in the course of transit by an unknown 
person Lord Russell of Killowen, C J , posed the question. 


** Now, assuming that the respondent was entirely ynnocent morally and had no means of pro- 
tecting himself from the adulteration of this milk 1n the course of transit , has he committed an offence 
against the Act ? 

It 1s pointed out at page 83 of “ Mens rea m Statutory Offences” by Edwards 
that having given an affirmative answer to this question the learned Chief Justice 
justified his conclusion by saying . 

“ When the scope and object of these Acts (the Food and Drugs Acts) are considered it will 
appear that if he were to be relieved from responsibility a wide door would be opened for evading the 
beneficial provisions of this legislation e 


In the same case, Wills, J expressed the opinion that 


“ the legislation on the subject was mtended to be drastic, and the offence was created quite 
andependently of the moral character of the act" 

The fact that section 16 of the Food Adulteration Act 1s absolute 1n 1ts character 
has been recognised by several decisions of this Court and the Supreme Court, 
Thus ın Sarjoo Prasad v State of U P.*, it was held that the Legislature has, in the 
interest of public health, enacted the Act and has provided that all persons are 
prohibited from selling adulterated food and im the absence of any provision, 
express or necessarily implied from the context, the Courts will not be justified in 
holding that the prohibition was only to apply to the owner of the shop and not to 
the agent of the owner who sells adulterated food It was observed in that decision 
that 1f the owner of a shop in which adulterated food 1s sold 1s without proof of mens 
wea liable to be punished for sale of adulterated food, there 1s no reason why an 
agent or a servant of the owner 1s not hable to be punished for contravention of the 
same provision unless he 1s shown to have guilty knowledge The decision of the 
Supreme Court in JVathulal v State of Madhya Pradesh3, referred to earlier, related 
to the Madhya Pradesh Foodgrams Dealers Licensing Order dealing with whole- 
some foodgrains and having regard to the object of the said Act, namely, to control 
in general public interest, among others, trade 1n certain commodities, it was held 
that 1t could not be said that the object of the Act would be defeated if mens rea 
is read as an ingredient of the offence It 1s a sound basic rule of interpretation 
which ordains that each individual offence must be looked at by itself and that it 
is either. unjustificable or irrelevant to consider the construction adopted in other 
‘cases involving analogous offences It is therefore not possible to construe section 
16 of the Food Adulteration Act as requiring mens rea on the strength of the decision 
in Nathulal v. State of Madhya Pradesh®, on the file of the Supreme Court of India 


1. LR (18991 QB 20 An W.R (S C) 133. 
2 (1961) 18.6 J. 484: (1961) ML J (Cl) 3 AIR. 1966S.C. 43. 
284: (1961) 1 M.LJ (S.C) 133: (1961) 1 
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The learned Advocate for the petitioners relied on the decision in Sherras v. 
De Rutzen*, where it was held that section 16, sub-section (2) of the Licensing Act, 
1872, which prohibits a licensed victualler from supplying liquor to a Police Constable 
while on duty, does not apply where the licensed victualler bona fide believes that 
the Police Constable 1s off duty But it 1s clear from the judgment of Wright, J., 
that there is a presumption that mens rea, an evil intention, or a knowledge of the 
wrongfulness of the act, is an essential ingredient in every offence; but that presump- 
tion is liable to be displaced either by the words of the statute creating the offence 
or by the subject-matter with which it deals and both must be considered, The 
judgment refers to the several classes of cases to which the said doctrine would not 
apply and one of the classes mentioned in the judgment relates to cases under 
Adulteration Acts It is sometimes difficult to reconcile several decisions which. 
adopt divergent attitude as to the requirement of mens rea in statutory offences, 
defined almost on identical terms. The followmg passage occurs in Kenny’s 
Outlines of Criminal Law, Seventeenth Edition, at page 50. 

* Another instance of contrast 1s between Sherras v. De Rutzen? and Chundy v — lecocq.? In the 
former 1t was held, 1n effect, that a publican who served drink to a Policeman who was on duty: 
should be excused ifhe could prove that he believed the officex not to be on duty from the fact 
hat he was not wearing his armlet , whereas ın the latter case 1t was held that, on a charge of sup- 
plying drink to a man who was drunk, it was no defence to prove a belief that the customer was 
sober. Perhaps an adequate justification for the difference in the interpretation of the statutory 
provisions in these two cases may be suggested In the former the publican had no reasonable means. 
of discovering whether the Policeman was on duty except by looking to see if he was wearmg the 
armlet. The Police authorities alone had certam means of information on this pomt, namely, the 
record of the appropriate officer at the Police Station Butin the latter case the custcrrer’s drunken- 
ness could be ascertained just as well by the publican (or his representative) as it could be by any 
Police witness who observed the man’s condition at the material time in the public house” 

I have already referred to the passage in Dr. Edwards “ Mens rea in Statutory 
Offences” that the reasons sometimes put forward for abrogating the doctrine of 
mens rea when interpreting a statutory offence is the difficulty of procuring adequate 
proof of guilty knowledge. The learned author observes at page 245 of his book 
that there is considerable force ın this argument, which is recognised by the Legis- 
lature itself and that it is becoming quite common to find a proviso inserted in an 
offence of seemingly absolute liability to the effect that ıt 1s a defence if the accused. 
can prove that the offence was committed without his knowledge or connivance. 
Such ıs the provision contained 1n section 19 of the Prevention of Food Adulteration. 
Act which states the defences which may or may not be allowed in prosecutions 
under the Act 


The learned Advocates for the petitioners contended that section 19 deals only 
with adulterated or misbranded articles of food described as items 1 and 2 of section 
7 of the Act and they do not refer to items 3, 4 and 5 of section 7, which are also 
governed by the punishing section 16 of the Act The reason for the distinction 
is obvious as a dealer in adulterated or misbranded food who can plead and prove 
the defences open to him under section 19 of the Act would be an innocent person 
who was not aware of the fact that the article of food was adulterated or misbranded. 
But there could obviously be no such defence 1n the case of a person who sells articles 
of food described as items 3 to 5 ın section 7 of the Act as the vendor would know 
the nature of the said articles Hence the possession, sale and distribution of such 
articles are aboslutely prohibited under section 16 of the Act and no defences are 
allowed in such cases of adulterated or misbranded articles of food 


The learned Advocate for the petitioners relied on the fact that under rule 44-A. 
of the Rules framed under the Act, the rule could come into force in any State only 
from such date as the State Government concerned may by notrfication in the Official 
Gazette specify in this behalf and contended that as a rule normally comes into force 
on the date of its publication even 1n the absence of any such provision, it is proper 
to hold that the State Government should fix some future date for the coming into 
force of rule 44-A of the Rules framed under the Act so that the dealers may have 
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due notice that an act which was lawful till the date fixed ın the notification would. 
become unlawful But there 1s no such requirement in rule 44-A of the Rules 
framed under the Act that the date fixed by the State Government should be some 
date later than the date of the publication of the notice in the Gazette — It is true 
that 1t 15 desirable that 1n the absence of any emergency to give sufficient notice to 
the public or the dealers that rule 44-A of the Rules framed under the Act would be 
1ntroduced into the State by fixing a date after the lapse of a reasonable time, namely, 
three months or six months from the date of the publication ın the Gazette In 
Rex v Bailey}, the prisoner was tried before Lord Elden, at the Admiralty Sessions, 
December, 1799, on an indictment for wilfully and maliciously shooting at Henry 
Truscott and it was insisted that the prisoner could not be found guilty of the offence 
with which he was charged because the Act of the 39 Geo III c 37, upon which 
the prisoner was indicted received the Royal assent on the 10th May, 1799, and the 
fact charged ın the 1ndicment happened on the 27th of June, in the same year 
when the prisone: could not know that any such Act existed (his ship, the ‘ Langley,’ 
being at that time upon the coast of Africa) Lord Eldon told the jury that he was 
of opinion that the accused was, in strict law, guilty within the statutes, taken 
together, 1f the facts laid down were proved, though he could not then know that 
the Act of the 39 Geo III c 37 had passed, and that his ignorance of that fact 
could inno wise affect the case than thatitmught be the means of recommending 
him to a merciful consideration elsewhere should he be found guilty The decision 
in Harlav The State of Rajasthan?, relied on by the learned Advocate for the petitioners 
can have no application to the facts of the present case as it only held that a mere 
resolution of a Council of Ministers in the Jarpur State without further publication 
or promulgation will not be sufficient to make a law operative. In the present 
case there was publication ın the Gazette and there ıs therefore no scope to rely- 
on the principle of the above decision In the Full Bench. decision in Govinda 
Pilla v Padmanabha Pillai?, the validity of the notification of the Kerala Govern- 
ment published in the Gazette of 7th July, 1961, fixing the date of the coming into- 
force of rule 44-A of the Rules framed under the Act, as 1st July, 1961, was consi- 
dered on the objection of the accused that 1t offended Article 20 (1) of the Consti- 
tution as creating an offence with retrospective effect It was held in that decision 
that with regard to acts of possession of kesar1 dal between Ist and 7th July it can 
be said that, 1n view of Article 20 (1) of the Constitution, the prohibition was of no 
avail to create an offence But it was held that the acts of possession in the cases 
considered 1n the decision were all after the 7th July and hence there was no reason 
why the notification as a whole must go merely because the prohibition 1t ymposes 
cannot make offences of acts committed between the Ist and 7th July But in 
the present case, the Madras Government has fixed the date of the coming into 
force of rule 44-A of the Rules framed under the Act in this State only from the date 
of the Gazette notification and 1t cannot be held to be invalid 


The learned Advocates for the petitioners rehed on the decision in Nagar 
Mahapahka, Varnasi v Panna Lal*, where ıt has been pointed out that kesari dal ıs 
not ordinarily used for human consumption and hence it 1s not mcluded within the 
definition of * food ’ ın section 2 (v) of the Act, that 1t 1s used as cattle fodder and 
that where a shop-keeper sells kesa11 dal to a Food Inspector for purpose of analysis 
and not for human consumption, no offence 1s committed under section 16 of 
the Act But a contrary view has been taken ın the Full Bench decision in Govinda 
Pila: v Padmanabha Pila? In my opinion, the Full Bench decision repiesents 
the correct position of law and I shall proceed to give my own reasons for the same. 
In the decision in. Nagar Mahapalika, Varnası v Panna Lal, it is stated that none of 
the witnesses examined on behalf of the prosecution has stated that kesar dal 1s 
used for human consurrption On the other hand, in the Full Bench decision of 
the Kerala High Court, it ıs stated that ıt is common knowledge that kesari dal 1s 
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used as an article of human diet m many parts of the country and that no evidence 
is required to prove that it 15 an article of food any more than evidence would be 
required to prove that rice or milk is an article of food — I have already referred to 
the passage m Modi's Medical Jurisprudence and Toxicology where ıt has been 
stated that kesari dal is an article of food in some parts of the country. But for 
kesari dal being an article of food, there would have been no necessity for the Legis- 
lature to frame rule 44-A of the Rules framed under the Act prohibiting sale etc. of 
kesar: dal etc. Further, there 1s the evidence of P W. 1 that kesar1 dal 1s an article 
-of food and the Courts below have found as a question of fact that kesari dal ıs an 
article of food 


It 1s true that kesar1 dal ıs also used as fodder for cattle and I have also referred 
to the bills issued by the petitioners describing the article sold as cattle fodder. It is 
also true that sale as defined 1n section 2 (xu) of the Act contams the qualification 
that the sale must be of an article of food and that ıt must be for human consump- 
tion or use But as pointed out in the Full Bench decision of the Kerala High Court 
the words “ for human consumption or use ” qualify the word “sale” and not the 
words “ article of food ” and that ın the sale as defined ın the Act, it 1s not necessary 
that the sale should be for human consumption or use. In Public Prosecutor v. Palani- 
samt, Ramakrishnan, J., has pointed out that the definition of sale ın section 2 (xti) 
-of the Act is very wide and covers not merely a sale for human consumption, but a 
sale for analysis as in this case, exposing for sale, or having in possession for sale, 
"will all be brought within the scope of the definition of ‘sale’ It 1s pointed out m 
that decision that the crux of the offence 1s 1n the sale of food as defined 1n the Act 
and at 1s irrelevant to consider whether there was any separate understanding between 
the buyer and the seller at the time of sale that the article sold should be used for some 
purpose other than food and that the fact that ıt was agreed between the seller and 
the customer that an adulterated article sold was to be used for a purpose other than 
"human consumption will not at all enter into the consideration whether an offence, 
as defined ın the Act, has been made out or not The plea of the accused in that 
case was that he used to represent to his buyers that the particular asafoetida which 
he had im stock, should be used only for feeding ‘cattle and not as human food and 
hence he would be exempt from prosecution In rejecting the plea, Ramakrishnan, 
J., pointed out that ıt would be as if a vendor of adulterated milk could aver that he 
sold adulterated milk to a customer on the distinct understanding that the customer 
should not give to his baby, but should give 1t only to his cat and therefore urge that 
he had not sold adulterated milk and had not committed any offence. In Public 
Prosecutor v. Kacht Molideen?, and m In re Bhumaraju?, the accused pleaded that he 
kept the mixture of gingelly oil and groundnut oil not for sale as food, but for sale as 
lamp oil. The prosecution of the accused in those cases was under rules 27-A and 29 
ofthe Rules framed under the Madras Prevention of Food Adulteration Act, corres- 

ponding to similar rules under the present Act It was pointed out in those decisions 

that the prohibition under the Prevention of Food Adulteration Act is absolute for 
whatever purpose the consumer may take it or the seller may sell ıt and that no 
person shall sell or have ın his possession for purpose of sale a mixture of gingelly 
oil with groundnut oil For the foregoing reasons, I am unable to accept the con- 
tention of the learned Advocate for the petitioners that the sale of kesari dal to 
P.W. 1 in this case was not an offence as it was sold under a bill describing the 
article as cattle fodder. 


The learned Advocates for the petitioners contended that a complete prohibition 

, of trade in kesar1 dal which can be used as cattle fodder 1s vord as 1t offends the funda- 
-mental right of the petitioners under Article 19 (1) (g) of the Constitution. But I 
am unable to accept this contention as the prohibition of sale of kesari dal etc., 
would clearly come within the saving clause (6) of Article 19 of the Constitution. 
. Even at the commencement of the judgment, I have pointed out the reason for fram- 
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ing rule 44-A of the Rules framed under the Act, namely, that kesari dhal is found 


to be a poisonous foodgrain, the consumption of which would seriously affect the 
health of the consumers 


For the foregoing reasons, the Courts below were justified in finding the peti- 
tioners guilty of the offence charged against them and I see no ground to interfere 
with the conviction of the petitioners But having regard to the facts and circum- 
stances of the case, I think thisis a fit case ın which the petitioners who are fist offen- 
ders should be dealt with under the provisions of the Probation of Offenders Act 
I, therefore, set aside the sentence of fine imposed on the petitioners and let off the 
petitioners with admonition, through their Advocates The fine amounts, if collect- 
ed, are ordered to be refunded to the petitioners. 


VK. ———— Order accordingly. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— Mm. Justice P. S. KAILASAM. 
Mangalathachi . Appellant* 


p. 
K. R. Kalyanasundara Mudalar and another .. Respondents 


Madras Cultwating Tenants Protection Act (XXV of 1955)— Tenant. put into possession by the usufiuctuary 
mortgagee—JDischarge of the mortgage—Such tenant, uf entitled to claim the benefits of Act 


Alessee under the usufructuary mortgagee ıs notentitled to claim. therightsof a cultivating 
tenant as against the mortgagor subsequent to the redemption of the mortgage 


The tenancy agreement under the Act must be with the landlord ın order to constitute a person 
with the status of a cultrvating tenant under the Act A person would not normally be entitled to 
transfer any right to which he 1s not entitled An usufructuary mortgagee can only be in possession 
till the redemption of the mortgage He cannot conferthe right on a tenant to be in possession for a 
longer period To hold that the mortgagee can confer on his tenant the right ofa cultivating tenant 
would mean that he can transfer higher rights than he has and deprive the mortgagor of his mght to 
possession. Unless the words in the statute are clear and specific, this construction will not be justi- 
fied. 

Appeal against the Decree of the Court of the Principal Subordinate Judge 
Kumbakonam, in Appeal Suit No. 116 of 1961, preferred against the Decree of the 
Court of the District Munsif of Kumbakonam 1n Original Suit No 80 of 1961. 


JV. Venkatarama Ayyar, for Appellant 
G. Ramaswamy and S. M. Subramamam, for Respondents. 


The Cout delivered the following 


Jupoment —The plamtiff is the appellant. She executed a mortgage bond in 
respect ofa land R. S. No 324/1, an extent of 33 cents 1n Thirupirambiam village 
on 15th Apiil, 1944, in favour of one Mangalam Ann for Rs 200. It is admitted 
that the mortgage was taken for the benefit of the first defendant in the name of 
Mangalam Anni. Possession was delivered to the first defendant The plaintiff 
paid a sum of Rs 200 to the first defendant which according to him was due in 
respect of the mortgage on goth April, 1959. The first defendant did not deliver 
possession of the suitland. Subsequently the plaintiff claimed for a return of Rs. 100 
on the ground that she 1s entitled to the benefits of the Madras Agiiculturists Relief 
Act. Itis unnecessary to consider that question of benefit under the Madras Agri- 
culturists Relief Act as ıt 1s not before me — Possession was not delivered to the plain- 
tiff, though the receipt of the sum of Rs 200 and discharge of the mortgage was 
admitted by the first defendant. According to the first defendant, he leased the 
suit land to the second defendant and on the discharge of the mortgage he directed 
the second defendant to attorn the lease to the plaintiff. According to the second 
defendant, he took the land on lease under the first defendant, the usufructuary 
mortgagee, and continued to be in possession. After the discharge of the mortgage 
he attorned the lease to the plaintiff It was the case of the defendants that the plain. 
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tiff accepted the second defendant as a tenant. The second defendant raised the 
contention that he became entitled to the rights of a cultivating tenant on taking a 
lease from the first defendant, that subsequently he became a tenant of the plaintiff, 
and therefore, he cannot be evicted under the Madras Cultivating Tenants Protec- 
tion Act The trial Courtnegatived the contentions ofthe defendants and gave a. 
decree as prayed for by the plaintiff On an appeal, the lower appellate Court, 
while confirming the finding of the trial Court that the mortgage had been discharged, 
held that the plaintiff is not entitled to possession, as the second defendant 
acquired the rights of a cultivating tenant 


In coming to the conclusion that the second defendant is a cultivating tenant, 
the lower appellate Court was inclined to accept the case of the defendants that the 
second defendant became a tenant under the plaintiff herself This finding is. 
recorded 1n paragraph 12 of the lower appellate Court's judgment The evidence 
of the first defendant 1s that he asked the plaintiff to take possession of the Jand from. 
the second defendant who was the lessee It 1s the case of the first defendant that 
the plaintiff agreed to doso But the plaintiff vehemently denied that she accepted 
the second defendant as her tenant It has not been found that the plaintiff accepted. 
any rent from the second defendant It 1s also noteworthy that the second defen- 
dant has not stated 1n his evidence that the plaintiff accepted the rent or attornment 
of the tenancy by him The inference of the lower appellate Court that the plain- 
tiff agreed to accept the attornment 1s not supported by the evidence and 1s based. 
on surmises The fact that the plaintiff did not ask for possession from April, 1959 
to October, 1960, would not prove the case of the second defendant that the plaintiff 
accepted him as his tenant. As already pointed out, the second defendant did not 
say that the plaintiff accepted him as a tenant The lower appellate Court has ex- 
tracted the evidence of the first defendant that he asked the plaintiff to take posses- 
sion of the land from the second defendant, and the plaintiff agreed to do so, and. 
that he also directed the second defendant to pay rent to the plaintiff The lower 
appellate Court has not specifically accepted this piece of evidence In the absence 
of a specific finding regarding the evidence of the first defendant and 1n the absence 
of the second defendant's evidence that the plaintiff accepted him as hus tenant, the 
finding which 1s purely based on surmises cannot stand 


The question that arises for consideration 15 whether a tenant who was put into 
possession of the land by the usufructuary mortgagee, 1s entitled to claim the rights 
of a cultivating tenant, even after the discharge of the mortgage The plaintiff 
attempted to deny the fact of the first defendant admitting the second defendant as 
hus tenant during the continuance of the mortgage — But on this aspect the lower 
Court has recorded a finding that the first defendant admitted the second defendant. 
as his tenant, when he was serving outside Thirupirambiam village The finding 
is supported by the evidence of defendants 1 and 2 and the letters (Exhibits B-1 to 
B-3) The finding which 1s one of fact cannot be disputed in Second Appeal. 
Therefore, the contention of learned Counsel for the appellant, Mr Venkatarama. 
Tyer 1s that, the second defendant ıs not entitled to rights of a cultivating tenant, as 
he was not admitted into possession under an express or implied tenancy agreement. 
with the landlord The learned Counsel for the appellant submitted that the defini- 
tion of the word ‘cultivating tenant’ would indicate that the tenancy agreement 
must be with the landlord and not with the mortgagee who 1s a transferee only of a 
portion of the right of the landlord On the other hand, the learned Counsel for 
the respondents submitted that the definition of the word ‘ cultivating tenant’ 
does not require that the tenancy agreement, express or implied should be with the 
landlord and that, if the tenant was inducted into possession lawfully by a person 
entitled to possession as by a mortgagee in this case, the second defendant would be 
a cultivating tenant. 

An usufructuary mortgagee is entitled to retain possession of the property mort- 
gaged to him and to receive rents and profits accruing from the property till the pay- 
ment of the mortgage money The mortgagor 1s entitled to recover possession when. 
the mortgage is discharged. The right of the mortgagee 1n possession to admit a 
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tenant cannot be disputed. The mortgagee cannot confer on his transferee a better 
title than what he possesses and therefore any lease by the mortgagee would cease 
when the mortgage 1s redeemed. But the Courts have recognised that any agricul- 
tural lease created by the mortgagee wo ald be binding on the mortgagor even though 
the mortgage had been redeemed, provided the mortgagee as a prudent owner 
entered into the lease agreement ın the ordinary course of his management. Tnis 
isin the nature of an exception to the rule that the mortgagee cannot confer a 
bettet title than what he has. 


The Madras Cultivating Tenants Protection Act, 1955, was enacted to protect 
cultivating tenants ın certain areas in the State of Madras from unjust eviction- 
The cultivating tenant is defined as follows :— 


**2 (a) ‘Gultivating tenant! in relation to any land means a person who carnes on personal 
cultivation on such land, under a tenancy agreement, express or implied, and includes— 


(1) any such person who coatinues 1n possession of the land after the determination of the 
tenancy agreement. " 


Landlord is defined thus: 


**2 (e) ‘Landlord’ 1n relation toa holding or pu t thereof means the person entitled to evic 
the cultivating tenant from such holding or part 
The definition of the word ' cultivating tenant’ does not expressly require that the 
tenancy agreement, express or implied, should be with the landlord In Ramaswam? 
Nadu v. Marudaveera Moopan', Balakrishna Ayyar, J , rejecting the contention that 
the tenancy agreement need not be with the owner of the land, held that a tenancy 
agreement meant an agreement creating tenancy and observed . 

* A tenancy agreement means an agreement creating a tenancy and when we speak of a. 
tenancy we normally understand that there 1s on the one sdea landlord and, oa the other side 
a tenant or lessee ” 

The same view was expressed by Ramachandra Iyer, J. (as he then was) 1n C.R.P. 
No. 604 of 1957, where he observed : : 


** The agreement contemplated ın section 2 (a) of Madras Act XXV of 1955 whether it wass 
express or implied should be with the landlord directly ” 


This view has not been subsequently differed from, though a Division. Bench im 
Kathaperumal v Muthah*, did not share the view regarding the status of a sub-tenant 
as against the chief tenant The view, therefore, of the Madras High Court 1s that 
the tenancy agreement, express or umplied, must be with the landlord. In Dahya 
Lala v. R M. Abdul Rahım?, the Supreme Court considered the rights of a person 
let unto possession by the usufructuary mortgagee and held that the tenant 1s entitled 
to the status of a tenant under the Act. In the case before the Supreme Court, 
the owners ofa property mortgaged 1t to one Umiyashanker with possession Shortly 
after the mortgage, the mortgagee inducted one Mohammed Abdul Rahim as a 
tenant on the land. The owners of the land applied to the Court for redemption 
of the property, and by an award made by compromise between the parties, 1t was 
declared that 


* tae land in disp ate was in posses;ion of Mohammed Abdul Raim as tenant of the mortgagee, 
and that t 1e mortgagor had the right to take possession of the lanl from the said tenant ” 


Mohammed Abdul Rahim was evicted. On appeal the High Court of Bombay 
ordered possession of the land to be restored to Mohammed Abdul Rahim 
declaring that he was entitled to continue 1n occupation as a tenant on the same 
terms on which he was a tenant of the mortgagee. Section 4 of the Bombay 
Tenancy and Agricultural Lands Act 1s in the following terms . 

“A person lawfully cultivating any land belonging to another person shall be deemed to be a 
tenant 1f such land 1s not cultivated personally by the owner and if such person is not—í(a) a member of 
the owner's family, or (b) a servant on wages payable ın cash or kind but not m crop share or a hired 


labourer cultivating the land under the personal supervision of the owner or any member of the owner’s 
family, or (c) a mortgagee m possession ” 
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Under the section a person is deemed to be a tenant if he 1s cultivating any land 
belonging to another person, provided he 1s not a member of the owner's family or a 
servant on wages or a mortgagee in possession. ‘The Supreme Court , construing 
the section, held that a person who 1s deemed to be a tenant is manifestly a class 
apart from the tenant who holds lands on lease from the owner. Such a person 
-would be invested with the status of a tenant, if three conditions are fulfilled— 
(a) that he 1s cultivating land lawfully, (b) that the land belongs to another person, and 
(c) that he 1s not within the excepted categories. The Supreme Court rejected the 
contention that a person can be said to be lawfully cultivating land within the mean- 
ing of section 4 only if he has derived his right to cultivate directly from the owner 
of the land and not from some other person who has a limited interest, such as a 
mortgagee from the owner But the section in the Madras Cultivating Tenants 
Protection Act 1s differently worded Under the Madras Act, a cultivating tenant 
is defined as a peson carrying on personal cultivation under tenancy agreement express 
or implied, whereas under the Bombay Act a person lawfully cultrvating any land 
belonging to another person shall be deemed to be a tenant. Under the Madras 
Act there should be a tenancy agreement, express or implied , but under the Bombay 
Act it 1s enough if the person lawfully cultivates any land belonging to another. 
Thus a tenant under the usufructuary mortgagee who has right to be 1n possession 
would be a cultivating tenant under the Bombay Act. The Bombay Act does not 
require that the person should be cultivating under the landlord. It 1s sufficient if 
he 1s cultivating the land of another person lawfully Cultivation by a tenant of a 
land in possession of the usufructuary mortgagee or lessee would satisfy the require- 
ments of the Bombay Act , whereas 1t will not satisfy the definition of a cultivating 
tenant under the Madras Act. As already pomted out, the Madras High Court has 
taken the view that the tenancy agreement must be with the landlord. A person 
-would not normally be entitled to transfer any right to which he 1s not entitled 
An usufructuary mortgagee can only be 1n possession till the redemption of the mort- 
age He cannot confer the right on a tenant to be in possession for a longer period. 
To hold that the mortgagee can confer on his tenant the right of a cultivating tenant 
would mean that he can transfer higher rights than he has and depiive the mortgagor 
of his mght to possession Unless the words 1n the statute are clear and specific 
this construction will not be justified. 


The learned Counsel for the respondents relied on Chennappa Naicker v. A.P.C. 
Umapathy Nayagar+, and Strang Abdul Khadw v. Rajagopala Pandarayar®, for the con- 
tention that a power-of-attorney agent and receiver would come under the definition 
of landlord. Those decisions are obviously not applicable. In this case the lease 
is by the usufructuary mortgagee. He does not represent the landlord and he has 
got only part of right of the landlord. The learned Counsel for the respondents also 
relied on a decision of the Supreme Court in Mahabir Gope v. Harbans Narain Singh®, 
in which it was held that where all the zamımdarı rights were given to the mortgagee, 
it might be possible to infer on the proper construction of the document that he could 
settle lands with tenants ın the ordinary course of management, and that the tenants 
might acquire certain rights in the land ın their capacity as tenants. This case has 
no application to the facts of the present case as 1t relates to zamindari tenure. On a 
discussion of the entire case-law cited before me, I have no hesitation m coming to 
the conclusion that a lessee under the usufructuary mortgagee 1s not entitled to claim 
the rights of a cultivating tenant as against the mortgagor subsequent to the redemp- 
tion of the mortgage. 


The appeal 1s allowed with costs The judgment and decree of the lower appel- 
late Court are set aside and those of the trial Court are restored. No leave 


V.S. Appeal allowed- 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 


PRESENT .—Mr Justice M. ANANTANARAYANAN AND MR JUSTICE 
P. RAMAKRISHNAN 


P, Kasinathan and others .. Petitioners*® 


9 
The Chief Secretary to Government of Madras, Fort St 
George, Madras-9, and another e. Respondents. 


Defence of India Act (LI of 1962), section 3 (2) (15) and Defence of India Rules, 1962—Rule 30 (4)—Lf 
ultra vires and void on account of excesswe delegation of legislative function— Order of detention under—Validrty 
—Mala fides of an order of detention —W'hen could be inferred —Power of revew—If judwial or quasi-judicial. 


Constitution of India. (1950), Articles 352 and 359—President’s proclamation suspending enforcement of 
certain fundar ental rights under Articles 14, 21and 22 of the Constttutton—Scope and effect. 


Neither section 3 (2) (15) of the Defence of India Act, 1962 nor rule 30 (4) of the Defence of 
India Rules, 1962, 1s vitiated by the vice of excessive delegation or implied abdication of legislative 
function. Section 3 (1) of the Act invests the Central Government with wide and general rule making 
powers and the specific and circumscribed power given under section 3 (2) of the Act ıs without pre- 
judice to the general power given under section 3 (1). 


That Parhament did not provide specifically ın the section itself as to the place of detention of a 
person or for service of the order on the detenue or for his removal, from one place to another could be 
justified on the basis that during an emergency the vigour of the Lasts dividing the powers between the 
Union and the States will have to abate 1n view of the special provision in Article 353 of the Constitu- 
tion, The words “ apprehension and detention in custody " 1n section 3 (2) (15) of the Act necessarily 
implies that the detention should be according to the Rules made by the rule-making authority Matters 
relating to the place of detention or the conditions under which a person 1s to be detained or the dis- 
cipline to be enforced are matters of detail which can be properly delegated to a rule-making authority. 
It is hardly necessary that the Legislature should expressly specify these terms ın the statute itself, If 
a statute 1s passed for the purpose of enabling something to be done, but omits to mention 1n terms 
some detail which 1s of great importance to the proper and effectual performance of the work which 
the statute has 1n contemplation, the Courts are at liberty to infer that the statute by implication em- 
powers that detailto be carried out It cannot besaid that a detenue could be starved to death merely 
because the Legislature has not provided a condition for giving food to the detenue 


A detenue is not a ‘ prisoner ’ at all and the place of his detention is not a ‘ yai? within the mean- 
ing of the terms ın the Prisons Act, 1894 Nor is the Prisoners Act, 1900 exhaustive of all the cate- 
gories of persons who could be lodged ın prisons A detention order would be sufficient authority for 
the officer-in-charge of the Jail to receive 1n jail the person specified xn such order. Neither the power 
of detention nor the exercise of such power under the Defence of India Act and Rules could in any 
way be vitiated by the special provisions of the earlier Acts hke the Prisons Act or the Prisoners Act. 


That the orders of detention were made on the eve of an impending Election, that they were issued 
en-masse on the same date, 1n stereo-typed forms, on a number of leaders of a particular political party 
or that they were made on information from a variety of sources including ‘ 1ntelbgence reports ’ cannot 
by themselves make the detention orders mala fide or ultra vires, 1f substantially the orders were made 
after due consideration and individual satisfaction When once the order of detention 1s valid, the 
subjective satisfaction of the Government as to 1ts necessity cannot be canvassed by the Courts To 
detain a person merely on the ground that he 1s a member of a particular political group, without 
consideration of his participation in the activities of that group would certainly be illegal But where 
the activities of a particular political group 1s considered prejudicial, there will be nothing fer se illegal 
in the Government considering the detention of members of that group. While the knowledge of 
the activities of a particular group would be a relevant fact which the Government may take into 
account, the detention order 1n each individual case should be on the subjective satisfaction of the 
concerned Government Bo: 


The powers of review vested 1n the Government to review cases of detention 1s a real substantial 
right of the detenue and ıt ought not to be exercised as a mechanical formality Though it 18 nota 
necessary condition , still ıt would be highly desirable if the detenue 1s afforded an opportunity to make 
his representation at the time of review. But an order of review under the Defence of India Act 15 not 
a judicial or quasi-judicial act but ıs an executive one. 


(Case-law reviewed and discussed—Facts which would vitiate an order considered —Techmca? 
errors and procedural irregularities as affecting orders discussed.) 


The Proclamation by the President of India under Article 359 of the Constitution of India sus- 
pending the enforcement of the fundamental nghts conferred by Articles 14, 21 and 22 of the Consti- 
tution during the period when the Proclamation of Emergency 1s in force, by detenues under the 
Defence of India Act and Rules cannot be invoked as a bar in cases where the detenue contends. 
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that his detention 1s illegal as contravening the mandatory provisions of the Act or his detention 1s 
mala fide or that the operative provision of law under which he 1s detained suffers from the vice of ex- 
cessive delegation of legislative function These are not 1n terms pleas relateble to the Fundamental 
Rights specified ın the President's Order 

Petitions under Article 226 of the Constitution of India praying that 1s the cir- 
cumstances stated therein and in the affidavit filed 1n each of the petitions, the High 
Court will be pleased to issue writs of habeas corpus for production of the petitioner 
1n each of the petitions before Court by the Respondents ın all the petitions and for 
a direction that the petitioner in each of the petitions be set at liberty, ctc 


V. G. Row for Row & Reddy, M K Nambiar, A M. Kothandaraman and V Mural 
for Petitioners. 


The Public Prosecutor, (V. P. Raman) for State, 
The Judgment of the Court was delivered by 


Anantanarayanan, F —This group of Writ Petitions unde: Article 226 of the Cons” 
titution for the issue of writs of habeas corpus ın the concerned cases, raises questions 
of the constitutional propriety, legality and good faith of therelevant detention orders 
made by Government against the writ petitioners (detenus), which are of consider- 
able interest and significance. We might immediately state that, 1n all the cases, 
the orders of detention purport to have been 1ssued under Rule 30 (1) (b) and Rule 
30 (4) of the Defence of India Rules, 1962 , in all of them, the Government of Madras 
state to be satisfied that the detention of the concerned detenu was necessary, in 
their view, to prevent him “ from acting in any manner prejudicial to the Defence 
of India and public safety 7. 


Before proceeding to a scrutiny of the grounds upon which the orders of deten- 
tion have been challenged, we might briefly state that 51 M K. Nambiar has addres- 
sed arguments to us challenging the vahdity of Rule 30 (4), 1n the context of section 
3 (2) (15) of the Defence of India Act, on grounds of abdication of legislative func- 
tion or the vice of excessive delegation. Sri M. R Venkataraman, detenu, has 
addressed arguments in person on alleged grounds of mala fide or the colourable 
exercise of power, with regard to the orders of detention, also assailing those orders 
upon related grounds, such as the detention of the writ petitioners ın prison against 
the spirit and purport of the delegated power, restrictions 1mposed 1n violation of 
section 44 of the Defence of India Act, the illegality of the subsequent orders of 
review made without an opportunity given to the detenue, to show cause against the 
continuance of the detention, the service of detention orders in some cases on per- 
sons already in jail custody, contrary to law, etc Sri V G. Rao, for certain of the 
detenus, has also advanced arguments upon subsidiary ground., and on the facts of 
some of the individual instances 


At the very outset, it is essential to elucidate, with care and precision, the 
ambit of the power of this Court to interfere with such orders of detention under 
Article 226 of the Constitution, in the context ofthe Emergency now prevailing under 
Article 352, and the Presidential Orders suspending the enforcement of certain 
fundamental rights, by virtue of Articles 358 and 359. We might immediately 
add that this matter has received elaborate exposition in four recent decisions of 
the Supreme Court, namely, Makhan Singh Tarsikka v The State of Punjab, Anandan 
Nambiar v The Chef Secretary, Government of Madras?, A K Gopalany The Government 
of India?, and Dr Ram Manohar Loa v. The State of Bihar* ‘The text of the Proclama- 
tion of the President will be found in Basus Commentary on the Constitution of 
India (Fourth Edition), Volume V, page 194 and 1s as follow: . 

“Tn exercise of the powers conferred by clause (1) of Article 359 of the Constitution, the President 
hereby declares that the right of any person to move any Court for the enforcement of the rights con- 
ferred by Article 14, Article 21 and Article 22 of the Constitution shall remain suspended for the period 
durmg which the Proclamation of Emergency issued under clause (1) of Article 352 thereof on the 26th 


October, 1962, 1s 1n force, 1f such person has been deprived of any such nghts under the Defence of 
India Ordmance, 1962 (IV of 1962) or any rule or order made thereunder ” 
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It is not disputed that the ambit of the power of this Court to interfere with an 
order of detention made under section 3 (1) and section 3 (2) (15) (1) of the Defence 
of India Act, read with Rule 30 (1) (5) and Rule 30 (4) of the Rules made under the 
Act, ın the context of the above Proclamation, has been fully considered by their 
Lordships of the Supreme Court in Makhan Singh’s case!. For this reason, a terse 
statement of the position, as evident in the judgment will be necessary. After set- 
ting forth the text of section 3 (1) and section 3 (2) (15) (1) of the Defence of India 
Act, the Supreme Court proceeded to discuss the grounds open to citizens to challen- 
ge the legality or propriety of a detention exther under section 491 (1) (b) of the Code 
of Criminal Procedure, or under Article 226 of the Constitution The following 
passages, which are brief and essential experts from this judgment, outline the 
entire situation : 


“ Let us take a case where a detenu has been detained ın violation of the mandatory provisions 
ofthe Act In such a case, 1t may be open to the detenu to contend that his detention ıs illegal for 
the reason that the mandatory provisions of the Act have been contravened Such a plea 1s outside 
Article 359 (1) and the right of the detenu to move for his release on such a ground cannot be affected 
‘by the Presidential Order 


Take also a case where the detenu moves the Court for a writ of habeas corpus on the ground that 
tus detention has been ordered mala fide Itis hardly necessary to emphasise that the exercise of a 
power mala ftde 1s wholly outside the scope of the Act conferring the power and can always be succes- 
fully challenged. It1s true that a mere allegation that the detention 1s mala fide would not be enough; 
the detenu will have to prove the mala fides But if the mala fides are alleged, the detenu cannot be 
precluded from substantiating his plea on the ground of the bar created by Article 359 (1) and the 
Presidential Order. . .... ... . 


There 1s yet another ground on which the validity of the dentention may be open to challenge If 
2 detenu contends that the operative provision of the law under which he 1s detained suffers from the 
vice of excessive delegation and 15, therefore, invalid, the plea thus raised by the detenu cannot at the 
threshhold be said to be barred by the Presidential Order. In terms, it 1s not a plea which is 
relatable to the fundamental nights specified ın the said Order. Itis a plea which is independent 
of the said rights and its validity must be examined . ....... .. 


In the present cases, one has merely to read section 3 (1) and the detailed provisions 
contained in the several clauses of section 3 (2) to be satisfied that the attack against the validity of 
said section on the ground of excessive delegation 1s patently unsustainable Not only 1s the legislative 
policy broadly indicated in the Preamble to the Act, but the relevant provisions of the impugned sec- 
tion itself give such detailed and specific guidance to the rule-making authority, that 1t would be idle 
to contend that the Act had delegated essentially legislative function to the rule-making authority 
In our opinion, therefore, the contention that section 3 (2) (15) (1) of the Act suffers from the vice of 
excessive delegation must be rejected ” 


(Upon this particular extract, we may observe that the argument repelled by the 
Supreme Court, ın this context, 1s different from the attack which has been put 
forward by Sri Nambiar on the vice of excessive delegation As a careful perusal 
of the judgment will show, what was argued was that the apprehension and detention 
itself, by the Authorities of the Executive, were ilegal, because of an abdication 
of legislative function, or excessive delegation. What 1s now argued 1s that the deten- 
tion of such persons ın jail, subject to the terms and conditions imposed by the State 
Government contravenes the law, as section 3 (2) (15) (1) refers merely to the appre- 
hension and detention ın custody of any person, and not to the terms, conditions 
or place of such detention ) 

“ If we had held that the impugned provision ın the Act suffered from the vice of excessive delega” 
tion, 1t would have become necessary to consider what the effect of that conclusion would have been 
on the merits of the controversy between the parties .. .. the question would have arisen whe- 
ther in challenging the validity of the order of detention passed against him the detenu ıs enforcing his 
fundamental right under Article 21 of the Constitution. Article 21 ıs one of the articles specified in 
the Presidential Order and if at any stage of the proceedings, the detenu seeks to enforce his right 
under the said article, that would be barred . We do not propose to express any opinion 
on this question 1n these appeals Since we have held that the Act does not suffer from the vice of 
excessive delegation as alleged, ıt 1s unnecessary to pursue the enquiry as to whether if the challenge 
had been upheld, the^detenu would have been precluded from urging the said invalidity ın support 
of this plea that his detention was illegal.” 


A word is now necessary concerning the other three decisions of the Supreme 
Court that we have earlier specified. In Ananda Nambiar v The Chief Secretary, 
Government of Madras?, persons situated precisely like the present writ petitioners, and 
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detained under identical ordersof detention by the Government of Madras, moved 
the Supreme Court assailing the orders The Judgment traverses grounds relat- 
ing to the validity of Rule 30 (1) (5) ofthe Rules, the privileges of Members of Parlia- 
ment, and related aspects which do not 1mmediately concern us But the aspect of 
mala fides was also adverted to, and 1t was claimed that the Chief Minister of Madras 
made the orders 1n question, without satisfying himself concerning their justification. 
Certain statements of the Union Home Munister in Parliament were relied upon, as 
supporting this argument, and they have been extracted in the judgment An 
affidavit by the Chief Minister of Madras and anbther by the Chief Secretary to the 
Government of Madras were filed, and extracts from both appear 1n the judgment. 
The Supreme Court finally held that there was no justification for the assumption 
that the detentions were ardered by the Chief Minister of Madras without proper 
subjective satisfaction Their Lordships also expressed that there was no substance 
in the grievance that the 1mpugned orders were made mala fides ; 1n result, the 
writ petitions were dismissed In A. K. Gopalan v The Government or India}, issue of 
mala fides was also raised, and certain of the pleas, such as the sumultaneous issue of a 
number of orders of detention on the same date, as indicative of an absence of a 
proper subjective satisfaction, are applicable to the present proceedings also. 
Finally, the contentions of illegality and mala fides were rejected, and the petitions 
were dismissed In Ram Manohar Lohia v The State of Bihar?, the order of detention. 
was held to be illegal, and the true ground therefor appears in a brief report of the 
case made available to us by the learned Public Prosecutor (Supreme Court Notes, 
1965), as well as in some extracts from the judgments placed before us ; what was 
held was that the actual order of detention in the case was not in terms of the rule 
(Rule 30 (1) (5)), and was hence invald — Hidayatullah, J., observed . 


** When the liberty of the citizen is put within the reach of authority and the scrutiny from Courts. 
15 barred, the action must comply not only with the substantive requirements of the law but also with 
those forms which alone can indicate that the substance has been complied with ” 


We propose, first, to examine the entire legal argument of the attackupon Rule 
30 (4), either because of the vice of excessive delegation, or the alleged abdication 
of the legislative function, and the related arguments of the ultra vires character of 
the orders of detention, because they were passed en masse, ın order to put into custody 
the active membeis of an opposition political group (Members of the Left-wing 
Communist Party), the illegally of the detention of such persons,in jail, and defects 
or illegalities ın the actual orders vitiating them or the service of sucli orders on per- 
sons already in custody , this group of arguments might be termed the arguments at 
law. The arguments on issues of fact, particularly, mala fides, are separate and. 
conveniently admit of separate treatment Finally, we have the canvassing of the 
facts 1n certam individual cases, which are peculiar to those cases 


The Defence of India Act, 1962, sets forth, ın 1ts Preamble that it was found. 
necessary, 

“to provide for special measures to ensure the public safety and interest the Defence of 

India and civil defence and for the trial ofcertain offence» and for matters connected therewith” . 


Section 3 (1) of the Act states that the Central Government may make such 
Rules, 


“ as appear to 1t necessary or expedient fot securing the Defence of India and civil defence, the 
public safety, the maintenance of public order or the efficient conduct of military operation ...’ 


According to section 3 (2) of the Act: 


* Without prejudice to the generality of the powers conferred by sub-section (1), the Rules may 
provide for and may empower any authority to make orders providing for, all or any of following 
matters woe ee 


Section 3 (2) (15) (1) runs: 


* Notwithstanding anything m any other law for the time being 1n force (the Rules may provide 
for) the apprehension and detention 1n custody of any person whom the authority empowered by the 
Rules to apprehend or detain suspects, on grounds appearing to that authority to be reason- 
able, of bemg of hostile origin or having acted, acting being about to act or being likely to act in a 
manner prejudicial to the defence of India and civil defence, the security of the State, the public safety 
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or interest, the maintenance of public order, India’s relations with foreign states, the maintenance 
of peaceful conditions 1n any part or area of India or the efficient conduct of military operations. ..”” 


While on the Act itself, we might also glance at section 44, which states that the 
authority or person acting in pursuance of the Act “shall interfere with the ordi- 
nary avocations of life and the enjoyment of property as little as may be consonent 
with the purpose of ensuring the public safety and interest and the defence of India 
and civil defence ?. Under section 45 (1), 


“No order made ın exercise of any power conferred by or under this Act shall be called in question 
in any Court ” 


The substance of Sri Nambiar's argument ıs that Makhan Singhs’ caset, from 
which we have set forth extracts earher, does not deal with the vires of Rule 30 (4), 
framed by virtue of powers under section 3 (2) (15) (1) of the Act, on the principal 
aspect now relevant. Rule 30 (4) reads 


** So Iong as there 1s ın force 1n respect of any person such an order as aforesaid directing that 
he be detained, he shall be liable to be detained 1n such place, and under such conditions as to mam~ 
tenance, discipline and the punishment of offences and breaches of discipline, as the Central Govern- 
ment or the State Government, as the case may be, may from time to time determine ” 


The argument ıs that section 3 (2) (15) (1) of the Act makes no reference whatever to 
the terms and conditions of detention ; therefore, Rule 30 (4) proceeds beyond the 
ambit of the delegated power and 1s ultra vires — Alternatively, sucha delegation 
must be held to amount toan abdication of an essentiallegislative power ‘This 1s 
shown by the following features of the Constitution itself In the Seventh Schedule, 
List I, item 9, we have the entry “‘Preventivedetention for reasons connected with 
Defence, Foreign Affairs, or the security of India, persons subjected to such deten- 
tion? Likewise, in the Concurrent List III, 1tem 3,we have * Preventive deten- 
tion for reasons connected with the security of a State. persons subjected to 
such detention? It is significant that, in both Entries “persons subjected to such 
detention ” ıs a separate head of legislation That can only imply that the Legis- 
lature must enact terms and conditions for detention of persons, upon whom orders. 
of detention had been already served This essential legislative function cannot 
therefore, be delegated to the rule-making authority. Since, in terms of the cri- 
teria laid downin Makhan Singh's case1, such a ground of attack in open to the writ 
petitioneis, the orders of detention must be quashed and the writs allowed 


The matter is carried still further by Sr1 Nambiar on the ground that detention. 
1n jail would, in any event, be illegal, ın terms of the delegated power. In the State 
Last (List II of the Seventh Schedule) item 41s “Prisons, reformatories, borstal 
institutions and other institutions of a like nature, and persons detained therein". 
This division of powersillustrates that persons preventively detained under either 
the Preventive Detention Act, or under the Defence of India Act and Rules, cannot 
be kept ın jail , as there are two separate "Entries", there should be a harmonious 
interpretation, modifying the language of one by the other. The following authori- 
ties are referred to ın support. In Stewart v. Brojendra Kishore®, the Judges held 
that this should be the true canon of interpretation in such a context Again, ın 
In re, C P. Motor Spuit Act?, the Judges held that where there 1s an apparent conflict 
of power ın the Entries, the two sections must be read together, and the language of 
one interpreted, and, where necessary, modified, by that of the other, the reason 1s 
that it could not have been the intention that a conflict should be perpetuated. 
The third authority ıs Subramanya v. Mutuswami*. Reference has also been made to 
the following enactments, namely, the Prisons Act IX of 1894, section 3 of the Prisons 
Act ITI of 1900, and Madras Regulation II of 1819 But, these laws may require 
some separate discussion, when we consider the arguments of Sr1 V.G Rao upon the 
same, head, and we shall not proceed into this for the present. 
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We have very carefully considered the arguments of Su M K Nambiar, on this 
aspect, and we are unable to hold that either section 3 (2) (15) (2) or Rule 30 (4), 
or both, can be said to be vitiated by the vice of excessive delegation, or implied 
abdication of legislative function It ıs noteworth that ın Makhan Singh’s caset, 
this precise argument was repelled by the Supreme Court, though it does not appear 
to have been pressed on the ground now advanced. We must here emphasise the 
significance of the terminology of section 3 (1) itself, which invests the Central 
‘Government with a general power to make Rules for the wide purposes specified 
in that sub-section ; section 3 (2) commences “Without prejudice to the generality 
of the powers conferred by sub-section (1)". In Emperor v Svbnath Banerp?, the 
Judicial Committee were concerned with the almost identical language employed 1n 
section 2 (1) and section 2 (2), Entries 5 and 10, of the Defence of India Act, 1939 
and with rule 26 framed under the Act, which corresponds to the present rule 30. 
The Judicial Committee observed - 


“Their Lordships are unable to agree with the learned Chief Justice of the Federal Court on his 
statement of the relative positions of sub-section (1) and (2) of section 2, Defence of India Act, and 
‘Counsel for the respondents in the present appeal was unable to support that statement, or to mam- 
tam that rule 26 was invalid In the opimon of their. Lordships, the function of sub-section (2) 1s 
‘merely an illustrative one , the rule-making power 1s conferred by sub-section (1) 7 .. There 
can be no doubt—as the learned Judge himself appears to have thought—that the general language 
of sub-section (1) amply justifies the terms ofrule 26, and avoidsany ofthe critic»ms which the 
learned Judge expressed 1n relation to sub-section (2). ” 


If this is applicable to the present situation, it would clearly imply that not 
merely Rule 30 (1) (&) of the Rules, which authorises the detention, but also Rule 30 
(4), in its terms, could be justified, on the generality of the power under section 3 (1) 
of the Act, even apart from the circumscribed and separate specrfications of that 
power under section 3 (2) (15) (z) etc. Sri Nambiar has drawn and stressed an 
interesting parallel, between the Defence of India Act and the Preventive Detention 
Act IV of 1950. It 1s certainly significant that, under section 4 of the latter Act, 
there 1s statutory provision for the detention, in a prescribed place, of the person on 
whom the order has been served, or for removal of such detenu from one place of 
‘detention to another. But, we are unable to hold that the Legislature was not justi- 
fied in taking a wider sweep when enacting the Defence of India Act, without mak- 
ing a separate legislative provision for the place and terms of the detention The 
learned Public Prosecutor would appear to be justified in his argument that, during 
the emergency, the rigour of the Lists cannot be said to subsist unabated, ın view of 
the specific terms of Articles 353 of the Constitution Article 353 is also relevant 
upon the other argument, that the orders of detention have not been made upon the 
subjective satisfaction of the Government of Madras, or should be presumed not to 
have been so made, in view of certain specific passages in the speeches of the Union 
Home Minister ın Parliament, which preceded the Orders Certamly, Article 
353 (a) explicitly states that the executive power of the Union extends, durmg an 
emergency, to giving directions or instructions to a State Such legislative provi- 
sions, as the Entries referred by Sri Namibar, do not necessarily imply a legislative 
obligation to enact upon the topic. 


Upon one aspect, this entire matter was examined by the Full Bench of the 
Lahore High Court in Harikishan Das on behalf of Durga Das v. The Crown?; that 
related to sections 2 and 3 of the Defence of India Act, 1939, and an order of deten- 
tion under rule 26. Section 2 (2) (x) corresponded to our present section 3 (2) 
(15) (2), and the precise argument was that rule 26 exceeded the rule-making power. 
Reference was also made to Entries in the Seventh Schedule of the Government of 
India Act. Harris, C J., observed : 

“The conditions of detention, such as the place of detention, the conditions under which a person 
1s to be detained, the discipline to be enforced during detention and such hke are matters of detail 
which, in my view, cana be rightly delegated to a rule-making authority, and need not be dealt with 
p ae e itself It 15 to bz observed that the statute does lay down a general principle to guide 

ui e ses ves 
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We think that, even apart from any other consideration, the very words of 
section 3 (2) (15) (2), namely, “‘ apprehension and detention in custody ” of the per- 
son referred to, necessarily imply that the detaining authority must detain that person 
under such terms as to maintenance and discipline, as the rule-making authority 
may specify, it 1s hardly a reasonable requirement of the Legislature, that the Legis- 
lature should expressly specify these terms in the statute, and the broad purport 
thereof would seem to be necessarily implied. Duiing the course of arguments, 
for instance, we had to consider the logical outcome of the argument of Sri Nambiar, 
if the apprehension and detention were under the law, but the rule-making authority 
could specify no terms as to place of detention or maintenance of the detenu, because 
the broad power had not been the subject of legislation, did 1t imply that the detenu 
could be kept in any mode, without reference to civilised usage r, This necessarily 
involves the wires of the Security Prisoners Rules, 1963, promulgated by Govern- 
ment, a copy of which 1s before us, and which form also the subject of argument. 
We are fortified in our view of the necessary implication of this power in section 3 
(2) (15) (2), because of the judgment of the Supreme Court in Sanzgir’s case! 
‘This related to a detenu who wrote a book in Marathi, the title of which could be 
translated as ‘ Inside the Atom °’, and which was an unobjectionable scientific work, 
designed to disseminate knolwedge regarding the Quantum Theory. The authori- 
ties declined to forward the manuscript for publication, because the relevant rule 
gave the detenu no such right, nor did 1t impose on the authorities any correspond- 
ing obligation. The Supreme Court observed that the Bombay Conditions of the 
Detention Order, 1951, are not privilege conferred on the detenu, but the terms of 
the restriction on his liberty Hence, since there was no term prohibiting the detenu 
from writing such a book or sending it for publication, the authorities could not pre- 
vent the sending of the book for publication. Their Lordships observed that if 
the view were to be upheld that the Rules conferred only privileges, “ it would mean 
that the detenu could be starved to death, 1f there was no condition providing for 
giving food to the detenu". 


Where an Act confers a jurisdiction, 1t impliedly also grants the power of doing 
of such acts, or of employing such means, as are essentially necessary to its execution. 
Thus, an Act which empowered the Justices to require persons to take an oath as 
Special Constables, and gave them jurisdiction to inquire into an offence, impliedly 
empowered them to apprehend the persons, who unlawfully failed to attend before 
them for those purposes Attorney-General v Fulham Corporation”. The principle 15 
expounded in Maxwell's Interpretation of Statutes (11th Edition), page 350 In 
Craies on Statutes (5th Edition) page 105, 1t 1s observed 


“ Ifa statute is passed for the purpose of enabling something to be done, but omits to mention in 
terms some detail which 1s of great importance to the proper and effectual performance of 
the work which the statute has 1n contemplation, the Courts are at liberty to infer that the statute by 
implication empowers that detail to be carried out ” 


Thus, in Cookson v lee?, a private Act vested certain lands m trustees for the pur 
pose of enabling them to sell the lands for building purnoses, but the Act contained 
no express power to expend any portion of the purchase-moneys 1n setting out the 
lands, or in making road Under those circumstances, the Court held that, having 
regard to the object of the Act, such power ought to be implied For these reasons, 
we are of the view that Rule 30 (4) cannot be struck down as vitiated by the vice of 
of excessive delegation We need not, hence, consider the further argument of the 
learned Public Prosecutor that, even on the assumption that the vice exists, this 
would necessarily imply the 1nvoking by the detenu of Article 21 1n his favour, which 
is barred by the Presidential Proclamation, a question that has not been answered in 
Makhan Singh’s caset 


Sri VG Rao has submitted cetam arguments upon the power of the State 
Government to frame such Rules. But, 1f Rule 30 (4) 1s valid, the place of detention 
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and the terms of detention may be determined either by the Central Government 
or the State Government, as the case may be 


Sri MR. Venkataraman has taken us through the actual Rules (Securty 
Prisoners Rules, 1963), and pointed out certain rigours and defects therein, virtually 
reducing a security prisoner to the status of a convicted criminal. Particular stress 
1s laid, for instance, on Rule 17, sub-rule (2t), which renders the security prisoner 
liable fo: punishment, if he disobeys “‘ the orders of any officer of the jail? We 
think ıt 1s sufficient to indicate, ın this context, that persons detamed under the 
Defence of India Act, are certainly not prisoners in the ordinary sense, and the place 
of detention is, again, not a jail in the ordinary sense , these are the very arguments 
of the learned Public Prosecutor for the State, as we shall presently show. That 
being the case, these Rules ought to be framed, taking the special context into consi- 
deration, and, 1f they require any modification, 1n any respect, a review of the entire 
set of regulations at a high level would appear to be very desirable 


Both Sr: Rao and Sri Nambaar have stressed the illegality of the detention of 
the writ petitioners in jail, 1n the context of certain provisions in certam prior Acts, 
and legal character of this particular exercise of the power This has been stressed, 
even apart from the argument upon the vice of excessive delegation The Prisons 
Act IX of 1894 defines a “ prison " as a jail or place for the detention of prisoners. 
There ıs a definition of “ Criminal Prisoner ” under section 3 (2), and the learned 
Public Prosecutor stresses that a detenu ıs not a ‘criminal prisoner’ According 
to hum, that 1s by no means an exhaustive category, and the definition of a ‘ civil 
Prisoner ’ 1n section 3 (4) of the same Act 1s much wider, excluding a ‘ Criminal 
Prisoner’ The following authorities have been relied upon by the learned Public 
Prosecutor for the proposition that a detenu would not be a prisoner at all, nor could 
the place of his detention be termed a ‘jail’, ın the strict sense, apart from mere 
nomenclature , vide Taherally v. Chanabasappa!, Maqbool Hussain v State of Bombay?, 
and Byar: Bahadw v Staie?. Sri Nambiar has contended that, under section 3 of 
the Prisoners Act, 1900, an officer 1n charge of a prison has authority to receive and 
detain only persons duly committed to his custody, under the Act or otherwise, 
by any Court, according to the exigency of any writ, warrant, or order. How, it 1s 
argued, could the Superintendent of the concerned jails, ın the present cases, receive 
the petitioners and take them into custody when the detention has been directed. 
neither by a Court nor under the Prisoners Act III of 1900? But, we do not find 
this to be a really substantial ground of attack The Prisoners Act may not be 
exhaustive of all the categories of persons who could be lodged 1n prisons The 
detenu has to be detamed in some place or other, as specified by the authority, 
which also might subserve the security purposes ofthe State They are not prisoners, 
and, as the learned Public Prosecutor has stressed, political or security prisoners 
would appear to have been lodged in jails ever since 1819 The Madras State 
Prisoners Regulation, 1819, hasbeen referred to, 1n this context, and also with regard. 
to the obligation to periodically review the detentions, enacted 1n section 3 of this 
Regulation. This Regulation prescribes a warrant of commitment, and, obviously, 
the procedure may vary or evolve, upon such an aspect The detention order would. 
be sufficient authority for the Government Officer m charge of the jail, to receive 
the persons specified in such orders. 


We may now proceed ta the aspect of mala fides, and to certain arguments which 
are subsidiary under that main head The entire argument could be summarised. 
and set forth as follows 


According to Sr: M R. Venkataraman, the exercise of the power by the State 
Government in the present cases must be held mala fide or colourable, on a variety 
of grounds Reliance ıs placed on Pratap Singh v State of Punjab‘, for the view that 
the grounds of ultra vires and that of mala fides are often inextricably mixed Mala 

fides need not necessarily relate to the deliberate misuse of power against an 
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individual, from private motives, by a Minister or Authority of Government. Indeed, 
Sri Venkataraman has been at pains to assure us that, to his knowledge, no such 
factor has been operative in any of the present cases But, if the power is exercised 
for a pun pose other than that for which ıt was intended, embodied ın statute or rule, 
that would be a case of fraud on power In that sense, ıt would be mala fide, and 
would be liable to be struck.down by Courts. According to the argument, the power 
was used, in the present case, to paralyse the activities of an opposing political group 
(Left-wing Communist Party) from ulterior considerations. The Kerala Elections 
were due to take place m February, 1965, and these wholesale arrests and deten- 
tions took place on 29th December, 1964, and a few days thereafter, in order to 
cripple the party ın its election prospects there, as the Congress Authorities considered 
Kerala a test case. The left-wing Communist Party, which was designated as a 
pro-Peking group, as will be clear even from the arguments submitted before the 
Supreme Court in Anandan Nambiar’s case!, had actually issued several statements and 
resolutions of strong support to the maintenance of the territorial integrity of India, 
both as regards Pakistani aggression and as 1egards the Chinese aggression The 
epithet ‘ Pro-Peking ? ıs unjust and undeserved, and the party was merely given a 
‘bad name, 1n order to paralyse its activities The statements made by the Union 
Home Minister indicate that the Central Government had decided to impiison all 
prominent members of this party, for political grounds , the subjective satisfaction 
of the Madras Government or its Chief Minister was really illusory, and did not 
exit The above orders were passed on the same day, and the entire approach 
was that prominent members of the party should be arrested and detained en messe, 
because of such membership There was no possibility of individual satisfaction, 
and this ıs really a question of ultra mres The Defence of India Act does not permit 
members ofa party, as a group, to be detained , the power relates to individuals 
alone, whose activities were or might be considered objectionable The orders were 
issued on cyclostyled forms, and names might even have been erroneously included. 
The review orders passed on 30th May, 1965, were on printed forms, issued simulta- 
neoulsy There was nothmg particularly significant m the border situation as 
regards China in December, 1964, when the orders were passed making specific 
reference to the defence of India Certain passages in the affidavit of the Deputy 
Secretary to Government (Sri Belliappa) are relied on, as indicative that the entire 
perspective was that of paralysing the group — Particular stress 1s laid on one passage, 
which 1s to the effect that where a large group of politically active persons 1s con- 
sidered. by Government, acting on the basis of information, as liable to endanger the 
peace and security of the State, individual orders of detention on members of such a 
group can be validly and legally made 


The other grounds of objection are (1) From the counter-affidavit filed on 
behalf of the Government, 1t appears that there was no satisfaction on the question 
whether the detention was necessary for the defence of India Reference was made 
to the security of the State in more than one passage, and this consideration renders 
the order of detention illegal . vide Ram Manohar Lohia’s case? (2) The review orders 
under Rule 30-A are illegal, because no opportunity was given to the detenus to 
show cause against the continuance of the detention The review is of a judicial 
character, or at least quasi-judicial in character, and the principle of aud: alteram 
partem should have been observed (3) Reference to “intelligence agencies" in 
the counter-affidavit indicates that the detentions were merely ordered on Police 
reports That is illegal, on the authority of Emperor v Stbnath Banerjg?. (4) Sec- 
tion 44 of the Act has been violated, as persons have been detamed who are from 
several social strata of widely different avocations, and the normal avocations of all 
of them have been totally frustrated . vide Godavari v. State of Maharashtra*. The 
detenus include a Law student, petty traders and minor employees (5) Service of 
detention orders upon some persons, who were already in jail, 1s contrary to law, 
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We shall deal briefly with these arguments, upon the aspect of mala fides and. 
the related subsidiary aspects We shall refer, to the degree which 1s essential, to 
the issues of fact, as evident from the materials placed before us But we must make 
it plain that, as we comprehend the ambit of our power, once Rule 30 (4) 1s held valid 
the subjective satisfaction of the Government cannot really be canvassed by us 
As observed by one of us ın Thangamant v. Government of Madras!, ın terms of sec- 
tion 45 (1) of the Defence of India Act, 1962, even section 44 would appear to be 
directory and not mandatory in character, though, certainly, this does not imply 
that the directive can be set at naught or disregarded by the Executive, in making 
orders of detention 


It ıs very difficult for us to canvass the aspect of the extent ta which the left- 
wing communist party, to which the detenus belong, was really in co-operation with 
the Central Government, and, indeed with almost the entire nation, 1n the matter 
of its attitude to Chinese and Pakistani aggression. Certain public statements and 
declarations of the Party have been made available to us, 1n this context. They 
include references to the territorial integrity of India, and the imperative need to 
preserve that integrity According to the learned Public Prosecutor, they signifi- 
cantly do not contain any explicit and categorical denunciation of Chinese aggres- 
sion, upon the borders of this country. Again, the professions and the practice or 
activities of a political party, or 1ts members, may be at variance. As regards the 
activities Government may receive information from a variety of sources, which may 
include what are termed as ‘ intelligence reports? We do not see how all this could 
be canvassed in a Court of law, except, perhaps, to reinforce a conceivable argu- 
ment that the power to detain was being used mala fide. During the emergency, a 
situation fraught with potential danger, such as a border situation, may have to be 
judged, not merely with respect to 1ts temporary quiescence, but 1ts possible future 
developments The Courts are not at all advantageously situated to proceed into 
such issues of fact, and to assess the wisdom of the Executive 1n taking a particular 
course ofaction We think ıt ıs sufficient to state that, upon none of the grounds 
of fact adverted to by Sri M. R. Venkataraman, we are able to hold that the action. 
of the Government was mala fide. The Kerala elections, though due in February, 
1965, were over long previously, which the orders of review were made m. 
these cases, continuing the detentions in a large number of cases Many, or most, 
of the persons detained, could hardly have affected those elections in another State, 
by active intervention or speeches ın the course of the campaign A consideration. 
of all the factors, and a consideration of each individual case, could well have pre~ 
ceded the simultaneous issue of orders of detention on a particular date; a fairly 
obvious rule of administrative exigency seems to have led to the promulgation of 
simultaneous orders Such matters as the use of cyclostyled forms, or printed 
forms in review cases, cannot affect the legality of the orders if, substantially, there 
was individual satisfaction or due consideration. The learned Public Prosecutor 
relies on the following authorities in support of this contention, namely, Stuart v. 
Anderson and Morrison?, Kamla Kant v. Empzror*, Emperor v — Shbnath Banarjee*, 
and A K Gopalan v The Government of India? 


We think that a word is necessary about the main. argument on the matter of 
mala fides, that the perspective of approach has been erroneous. It 1s argued that 
it is ultra vires and amounts to a colourable use of power, that the power to detain 
should be exercised en masse, with respect to members of a particular political 
group, though the outward semblance or form may be that of individual satisfaction. 
‘The passage in the affidavit of Sri Belliappa, that we have earlier referred to, 1s 
cited ın support. Thetwo English decisions placed before Court by the learned 
Public Prosecutor (apart from the well-known decision Leversidge v Anderson®, are 
also distinguished on this aspect In Rex v Secretary of State for Home affairs, lees, 
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Ex parte!, the Regulation in question empowered the Executive to detain a person, 
because he was a member of a group with objectionable activities. In contrast, 
the argument 1s that the Defence of India Act refers only to the detention of indivi- 
duals, whose activities are objectionable In Stuart v Anderson and Mornson?, 
the order of detention was held not invalid because 1t was a general one, and common 
to all the individuals whose names were set out in the Schedule to the order We 
think it 1s sufficient to point out that a refinement or distinction applies here, which, 
as a question of fact, we have no reason to think was ignored, in the present instances 

If we suppose that the activities of the members ofa particular group were prejudicial 
to the safety of India, we do not think that 1t could be contended, for a moment, 
that the Executive would not be justified 1n considering the detention of the members 
of that group It cannot be argued that such a perspective of approach, per se, 
1s erroneous or opposed to the Defence of India Act and the Rules. But, when 
detaining each individual, the consideration ought to be the subjective satisfaction 
that such an individual, as a member ofthe group, had also indulged 1n objection- 
able activities, or was likely to do so To detain him qua membership of the group, 
and without consideration of his participation in those activities would certainly 
be illegal. But the affidavits of the Chief Secretary and the Deputy Secretary 
have, obviously, to be reaa as a whole In our, view they adequately indicate 
that the subjective satisfaction related to each case, though the consideration might 
have originated from the knowledge of the activities of a group We may pomt 
out that out of several thousands of the members of the Party, only a few have been 
detained and certam Left-wing Communists, at least, have not been detained, We 
see no reason for an inference that detentions were en masse destitute of the element 
of individual satisfaction 


The argument that the detentions were illegal, because of references in the 
affidavits to the security of the State, as distinguished from the defence of India does 
not appear to be sound The decision ın Ram Manohai Lohia’s case?, has no appli- 
cation to the present context Here, the detention orders are couched in proper 
language, and ıt ıs only in isolated passages of the affidavits that there 1s some 
intermingling of purposes The two counter-affidavits have to be read as a whole, 
though there might be a passage here and there, in which stress 1s laid on the security 
of the State ; thus read, ıt 1s clear enough that activities prejudicial to the defence 
of India, or likely to be so prejudicial, formed the basis of the general consideration 
These categories are, after all, not rigidly exclusive of each other, as a bare scrutiny 
of section 3 (1) of the Act or Rule 30 (1) of the Rules well indicate The learned 
Public Prosecutor has stressed that Police reports were not the only source of infor- 
mation to the Government, and, apart from this, Emperor v Sibnath Banerp4, may not 
apply to the present facts, since the reports were fully considered 

Sn M R Venkataraman argued that the detention orders, in several cases, 
including his case, specified other places of detention, such as Vellore Jail, but 
actually these persons were detained 1n the Cuddalore Jail contrary to the terms of 
the original orders. The matter has been explained in the counter-affidavit of 
Deputy Secretary (Sri Belhappa). As apparently happened in the Supreme Court 
case, there was a subsequent order of Government, modifying the places of detention, 
with an attached Schedule, and we have also been shown such an order The 
argument that orders of detention cannot be served on persons who were already 
in Jail, and that such orders would be illegal, 1s an interesting one It proceeds, 
obviously, on the principle that at least at the moment of service of such an order, 
that person 1s incapable of indulging in prejudicial activities , nor could there be 
any apprehension about this But the earlie: decisions of the Supreme Court on 
this aspect, Rameshwar v District Magistrate?, and Makhan Singh v. State of Punjab 
have been explained in the latter decision Godavari v State of Maharashtra’. In the 
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present instances, the detenus who have been apprehended carher, had either 
been apprehended under section 151 or section 54 of the Code of Criminal Procedure, 
and were not 1n indefinite custody or custody of specific and long duration These 
services would, therefore, appear to be legal and free from objection Upon any 
technical defects that might have applied at the time of the service of the original 
orders of detention, we think that we must accept the argument of the learned Public 
Prosecutor that if the detention ıs legal at the time of the return in the habeas corpus 
application, that point of time alone would be material, and a prior illegal order 
would not truly affect the situation The authorities in support are Basantha 
Chandra v Emperor*, Ram Narayan Singh v. State of Delli?, and Narain Singh v State of 
Punjab 


We may now pass on to the last general argument, before considering the facts 
of the individual cases, namely, the manner in which the power of review has been 
exercised, 1n the petitions before us In all these causes, where the continuance in 
detention has been ordered and the review has been declined, the orders have 
‘been on printed forms Further, there 1s nothing to show that an opportunity was 
given to the concerned detenus to make any representations, or that such representa- 
tions were heard Sri Rao argues that this 1s not merely in contrast to the benefi- 
cient provisions of section 3 of Madras Regulation II of 1819, but 1t indicated that 
we have regressed in this matter of democratic practice as compared with 1819 
It ıs stressed that the power of review should at least be termed a quasi-judicial 
power, and that the detenu ought to be informed, at this stage at least, af the broad 
grounds of his detention, and permitted to make his representations, 1f continuance 
of detention 1s to be decided upon. In the judgment in. W.A No 16 of 1965 and 
W.P No 1298 of 1964, to which one of us was a party, this Court had occasion to 
consider, at some length, the principles upon which a particular exercise of power 
could be termed quasi-judicial in character, following the criteriain Rex v Electricity 
Commissioners’, as further elaborated in Ridge v Ball Dwin®, and in such decisions of 
the Supreme Court as Province of Bombay v. Kusaldas S. Advam 9, Radheshyam v State of 
M P 7, Board of High School and Intermediate Education U P Allahabad v Ganshyam Das 

Gupta® and Shankarlal v Shankarlal? As pointed by the learned Public Prosecutor, 
this power of review 1n cases of detention, 1s a new provision in the Defence of India 
Act, 1962, which 1s not to be found in the 1939 Ast or in the 1962 Ordinance 


That an order of review 1s executive and not quasi-judicial in character, has 
been recently held by the Supreme Court 1n Sadhu Singh v Delhi Adminisiration)®, 
‘The scope of the power of review has been indicated by the Supreme Court in 
B Dutta v Chef Commissioner of Tripura*1, and Balmukand v District Magistrate!?, 
As indicated 1n these cases, where the order of detention 1s being 1eviewed, the ques- 
tion of the possible or probable further activities of the detentu cannot be relevant 
for the simple reason that he 1s in detention, his activities, from the date of his 
detention, upto the date of the actual review, he having been immobilised, are 
‘without significance But, the situation which led to his detention could be assessed, 
as well as its further potentialities The reviewing authority must also take into 
consideration the probable future activities of the detenu 1f his detention were to 
cease According to the learned Public Prosecutor, the power of review has been 
exercised in favour of the detenus ın certain cases, on representations made by them 
disassociating themselves with certain programmes, or with the Left-wing Gom- 
munist Party of India It is m this context we think that we should emphasise that 
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the power ought not to be mechanical, or a mere formality. It is a substantial 
right of the detenu, and ıt should be real, there should be a careful consideration 
of all relevant factors, and it would be highly desirable, even 1f the absence of this 
procedure does not vitiate the exercise of the power, that the detenu should be 
afforded an opportunity to make his representations, and that he should be heard. 
We think that the use or non-use of printed forms 1s a very minor matter altogether. 
Clearly, the printed forms could be used after the most mature consideration of every 
individual case Per contra the orders could be in writing, or type-script, relevant 


ex facie to each individual case separately, and could still be a mere mechanical 
use of the power 


Finally, we shall deal though briefly, with the special facts of certain cases which 
has been placed before us by Sri Rao We may add here that we have taken the 
trouble to go through the record in each of these cases, which fall into certain clear 
categories of objection or complaint. 


(1) In the following cases WP Nos 1523, 1668, 1684 and 1687 of 1965, 
the petitioners have been since released and they no longer concern us. The 
Writ Petitions are dismissed without costs for this reason 


(2) There are certain cases of complaint of initial arrest under section 151 or 
section 54 of the Code ‘of Criminal Procedure, or detention at Cuddalore, without 
further production before Court or detention at Cuddalore, which 1s contrary to 
the place specified in the original order These as already observed are either 
covered by the recent Supreme Cout decision, which makes such service of order 
of detention illegal, only where the previous custody, is indefinite or for specified 
prolonged duration, as regards detention in another jail, this 1s covered by the 
production of the relevant order of modification by Government. 


(3) In WP Nos 1501, 1509, 1513, 1520, 1524, 1689 and 1691 of 1965, 
the concerned detenus complain that the detention order was served on the detenü 
by the order being given to him for perusal, and was then taken back, after obtain- 
ing a written acknowledgment. No counter-affidavits were filed as this allegation 
has not been denied in these cases The learned Public Prosecutor concedes that 
this is most regrettable, and that this occurred only because of the failure.on the 
part of some minor official to apprehend the true import of such imperfect or 
truncated service. But, subsequently, these persons would appear to have been 
furnished with the terms of the orders of detention, and they do not advance any 
grounds of defect or illegahty vitiating the order. In the absence of any require- 
ment of law about the service of detention orders, fer se the procedure adopted 
would not seem to render the subsequent detention illegal; but, certamly we must 
deprecate it, and explicitly lay 1t down that the detention orders should be furnished 
to detenus, either in original or as a true copy, to enable them to resort to this Court 
for redress within the limits specified. 


(4) The third category of cases comprise W P Nos 791, 873,.1502, 1507, 
1662, 1673 and 1675 of 1965, 1n all of which there are discrepancies in such respects 
as the name of the father, or the name of the native place of detenu But it is note- 
worthy that in each of these cases, the counter-affidavits have explained these 
variations, and the authorities clam to have been satisfied about the identity of 
the person detained The detenu does not complain of any conceivable error of 
identification, and 1t 1s noteworthy that he 1s also described as a particular office- 
bearer or Committee Member of the local Left-wing Communist Party, and he does 
not repudiate thus These matters have been dealt with 1n greater detail by my 
learned brother Ramakuishnan, J , and I am in entire agreement with him in that 
respect. 
For these reasons, therefore, we direct that the other writ 
dismissed; the parties to bear their own costs. 


Ramakrishnan, J —Y agree. But I would like to add the following particulars, 
in regard to the third category of cases in which, according to the learned Counsel 
for the petitioners, there are discrepancies m the particulars of the detenus, supplied 


pioceedings þe also 
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in the detention order. According to the petitioners, these discrepancies would 
render the detention itself, illegal. I shall consider these cases briefly. 


The detenu is described in the detention order as “ Srı P Kasinathan, son of 
Pichai Pillai, Woratyur, Tiruchirapalli’ The petitioner alleged in his affidavit, 
1n addition to the common contentions dealt with earher in our judgment, that he 
1s really the son of one Palaniandi The State of Madras in the counter-affidavit 
averred, that the particulars were verified agam, and they ascertained that the 
petitioner’s father’s name 1s Pichai alias Palaniandi Pillai, and the Village Munsif 
of the Village of the petitioner’s father, had given such a certificate. This apart, 
the petitioner 1s the Secretary of the Tiruchirappalli Town Committee of the Com- 
munist Party of India (Left Faction) and this fact 1s not denied by the petitioner 
Consequent'y 1t was urged that there 1s no question of any mistake in the identity 
of che petitioner. These contentions are not denied by the petitioner at the time of 
the hearing In our opinion the objection raised ıs groundless and cannot vitiate 
the detention order. 


WP No 873 of 1965 —The petitioner here ıs D. B Govindan. The detention 
order describes the detenu as “D B Govindan, son of Sri Balakrishnan, Tirupa- 
puliyur, Cuddalore, South Arcot District” Subsequently, on 11th January, 1965 
in another Government Order the description of the detenu was corrected to 
“D.B Govindan, son of Beggat1 Vathiar” In addition to the common contentions, 
dealt with earlier ın our judgment, the contention of the petitioner, 1s that he 1s 
the son of Bikkari Vadhyar The counter-affidavit of the Government, averred 
that ıt was subsequently discovered that the name of the petitioner's father given 
in the origmal order was a mistake After enquiry, the correct name was embodied 
in the amended Government Order There is no material difference between the 
two words “ Beggan " and “ Bikkari ” which 1s merely a difference due to euphonics. 
There 1s no error in the identity, because the detenu 1s a member of the District 
Commuttee of the Left Faction of the Communist Party of India, and was residing 
at Tiruppapuliyur 1n Cuddalore. Since there ıs no question of any mistake in the 
identity of the petitioner, the petitioner cannot claim to have suffered any prejudice, 
We are 1n agreement with this view and overrule the objection. 


W.P. No 1502 of 1965.—The name of the detenu in the detention order is 
given as “Sri V P Chintan, son of Sr: V P Kunhikrishnan, Madras", The 
petitioner alleged, ın addition to the common contentions dealt with'earler in our 
judgment, that his father’s name 1s Kaniankadi Chandu Nar alias K C Nar. 
In the counter-affidavit, the State Government admitted that the father's name 1n 
the detention order is a mistake But the petitioner 1s a known person, being a 
member of the ''amilnad Provincial Secretariat of the Communist Party, and there- 
fore there 1s no mistake 1n the identity notwithstanding the wrong description of 
"the father's name This contention about his identity * has not been denied by 
the petitioner. We therefore overrule this objection as unsustainable. 


W P. No 1507 of 1965.—The detenu in this case is described ın the Govern- 
ment Order as “Sri S Rami, son of Sonamuthu, Siruvalai, Madurai Urban". 
The petitioner ın his affidavit alleged, ın addition to the common contentions dealt 
with earlier in due Judgment, that his father's name ıs Samryanna Nadar and the 
name of his village ıs Othakadai. According to him, this difference would heighten 
the probability that the detainmg authority could not have applied his mind seriously 
before detaining him and therefore his arrest was illegal and was done mechanically. 
In the counter-affidavit filed on behalf of the Government of Madras, ıt 1s urged 
that the father’s name of the petitioner had been subsequently corrected in a revised 
Government Order issued on 11th January, 1965, and that the orginal description 
was due to a mistake It was also urged that since the petitioner was a known 
member of the Madurai District Committee of the Communist Party of India 
(Left Faction), there was no question of any mistaken identity In view of this 
clarification in the counter-affidavit, which ıs not denied by the petitioner, we 
overrule this objection. 
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W P No. 1662 of 1965 —The name of the petitioner in this case is mentioned 
in the detention order as “‘ Sri V Jayaraman, «on of Srı Veerappa Pillai, Cuddalore, 
South Arcot district”. The petitioner averred, 1n addition to the common conten- 
tions dealt with earlier ın our judgment, that his father’s name ıs K Veera Pillai 
that his place of residence is Nellikuppam, and that this would show that the deten- 
tion order was passed 1n his case mechanically while dealing with a large number of 
persons en masse without bestowing any proper attention in his individual case. 
This allegation 1s denied in the counter-affidavit on behalf of the Government, which 
states that by a subsequent verification, 1t was found out that the petitioner's father's 
name ıs Veera Pillai, and that his village is Nellikuppam, but this error would not 
make any difference according to the counter-affidavit, because there ıs no doubt 
about the identity of the petitioner, who 1s a known member of the Left Communist 
Party of India, and who 1s also a member of the South Arcot District. Commuttee 
of the Communist Party of India Thus fact has not been controverted by the 
petitioner. "Therefore, we overrule this objection also 


WP No 1673 of 1965.— The detenu 1n this case, according to the detention 
order, is * Sr1 P N Mani, son of Sri Nagu Pillai, Achampatti, Madurai” The 
petitioner alleged in his affidavit, in addition to the common contentions dealt 
with earlier ın our judgment, that the name of his village is Achampathu and not 
Achampatti, as mentioned in the detention order. This appears to be a trifling 
error arising out of a mis-spelling as pointed out in the counter-affidavit of the State 
of Madras It 15 not denied that there is no other mistake in the identity of the 
petitioner who 1s admittedly the Secretary of the Achampathu Branch as well as 
a member of the Madurai District Committee of the Communist Party of India. 
We, therefore, overrule this objection 

WP No 1675 of 1965 —The name of the detenu in this case is given in the 
detention order as “A Abdul Wahab, son of Akkur Meeran Rowther, Kumbum, 
Madurai North”. The petitioner in his affidavit, besides urging the common 
contentions dealt with earlier, urged that his father’s name was Akoor Meera Lebbai 
Sahib and not Akkur Meeran Rowther. The State Government in their counter- 
affidavit urged that it 1s not a significant difference because the principal part of 
the name of the father of the petitioner 1s Akkoor Meeran, and that the words 
** Labbai” or * Levai ” “ Saheb ” or “ Rowther " are only added to indicate the 
caste, etc Therefore, the error, if any, has crept in, only in the description of the 
the surname to the real name, and 1s of no significance "There ıs also no difficulty 
in identifying the petitioner, who admittedly 1s a member of the Secretariat of the 
Madurai District Committee of the Communist Party of India. Therefore, we 
overrule this objection also 

W P. No. 1666 of 1965 —In this case, besides the common contentions dealt 
with earlier in this judgment, the petitioner says that his father’s name 1s Antony 
Cruze, whereas in the detention order 1t 1s given as Vel Anthony. No doubt, this 
allegation about the mistake in the father’s name has not been traversed in any 
counter-affidavit But it 1s urged by the learned Public Prosecutor that there 
cannot be any mistake in the identity of the petitioner by his name, as admittedly 
he 1s the Assistant Secretary of the Dindigul Town Committee and 1s a member of 
the Madurai District Committee of the Communist Party of India, besides holding 
other well-known posttions of Secretary of the Tannery Workers’ Union and Dindigul 
Cigar and Tobacco Workers’ Union etc. There is no difficulty about identifying 
the petitioner 1n this case We are of opinion that the objection 1s unsustainable. 

WP No 1172 of 1965.—The petitioner here ıs J Hemachandran. Here 
no counter-affidavit was at all filed by the State Government The petitioner has 
urged in the affidavit in support of his petition only general grounds which have 
already been covered in the earlier part of this judgment. Therefore, we uphold 
the-order of detention in this case too 

WP Nos 1659, 1678 and 1683 of 1965,—It is alleged that when serving the 
detention orders, the Police had with them only blank forms in which the names of 
the detenus were filled up at the time of actual service ‘This specific plea was 
urged in addition to the general contentions dealt with 1n the earlier part of this 
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judgment In the counter-affidavits filed by the State this specific contention 
mentioned above was demed We are of opinion that the objection has rio sub- 
stance and we overrule it. 


R.M. —— Petitions dismissed" 
" [FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 


. PRESENT :—Mn M. ANANTANARAYANAN, Officiating Chief Justice, Mr. JUSTICE 
K. Srinivasan AND Mr Justice M. NATESAN. 


Messrs. Raval & Co, and another .. Petttioners* 
v. 
K. G. Ramachandran (minor) and others .. Respondents. 


Madras Buildings (Lease and Rent Control) Ach( XVII of 1960) , as amended by Madras Act (XI of 1964) — 
Legislative competence, scope, intendment and applicabiltty—If tuterferes with contractual tenancies governed by 
Transfer of Property Act-—If applies to contractual tenancies during their subswstence—Application under the Act 

Sor fixation of fair rent or for eviction during subsistence of a contractual tenancy between the partees—-Matntainabiltty 
-Validity of Madras Acts XVIII of 1960 and XI of 1964—If lable to be struck down as offending Article 14 or 
19 (1) (f) of the Constitution of India (1950) 


Gonsistution of India (1950), Articles 358 and 226— Proclamation of emergency under Article 358—Applica- ~ 


bility of Article 19 to Acts enacted before and during the emergency respectwely—Proceedings under Article 226— 
No trial on issues of fact. 


Entry 18 of List II (State List) of the Seventh Schedule ofthe Constitution of India includes 
the relationship of landlord and tenant and nights in or over land and hence the Madras Legislature 
had the competence to enact the provisions of the Madras Buildings (Lease and Rent Control) Act 
(XVIII of 1960) which do interfere with the contractual tenancies under the Transfer of Property 
Act, both relating to such matters as the fixation of fair rent during such tenancies, and such matters 
as protection against the eviction of a tenant whether during a contiactual tenancy or after its deter- 
munation and the Act having received the assent of the President under Article 254 (1) of the Consti- 
tution of India, will prevail over the Transfer of Property Act to the degree of any inconsistency 
between the two laws in Madras State. 


The Madras Buildings (Leaseand Rent Control) Act (XVIII of 1960) plainly purports to deal 
with all tenancies 1n respect of residential and non-residential buildmgs, which had been let out, 
both contractual and statutory. The argument that the Act does not deal with or interfere with 
contractual tenancies at all during their subsistence and that 1t apples only to statutory tenancies 
after the contractual tenancy has been terminated by a notice under section 106 read with section 
111 (&) of the Transfer of Property Act, 1s unsustainable. Such ajviewis opposed (1) to the Preamble 
and the intendment expressed ın the enactment, (11) to the definitions of * landlord’ and ‘ tenant’ in 
the Act, (111) to the self-sufficient code enacted ın section 10 including a special machinery for evic- 
tion, (1v) to the provisions of section 7 which enacts specific inroads upon the rental agreements of 
contractual tenancies and (v) to the provisions of section 4 as to the fixation of fair rent, as available 
to all landlords and all tenants as definedinthe Act Thus, the Madras Act (XVIII of 1960) has to 
be interpreted as a special Act which does abrogate the Transfer of Property Act with reference to 
several of its provisions ; of course 1ts goes further and applies, m 1ts terms, not merely to contrac- 
tual tenancies during their subsistence, but also to statutory tenancies after the determination of 
the contractual tenancy. Under the terms of this Act therefore a landlord can evict a tenant on the 
special grounds available, notwithstanding the subsistence of a contractual tenancy and even though 
it has not been determined by a statutory notice under section 106 of the Transfer of Property Act 
But equally, the tenant has the protection of the Act, even after the termination ofthe contractual 
tenancy, solong as he does not do anything which removes the bar of eviction and provides no 
ground for eviction 1n terms of the Act — Similarly both during the subsistence of the contractual 
tenancy and thereafter the parties have the right to get the fair rent determined under the Act 


This seems to be the only interpretation which does justice to the specific provisions of this 
statute, the legislative competence for such an enactment not being in question. Ifthatis the 
intendment to be gathered from the plain language of the Preamble and the structure of the provisions 
of the enactment this inference cannot be shirked merely because there 1s the absence of a non obstante 
clause It was no doubt easy for the Legislature to have enacted words, such as “ notwithstanding 
anything in the Transfer of Property Act or any other law to the contrary ". Butinits wisdom the 
Legislature might have well intended that the provisions sufficiently and amply do indicate, by ther 
very force, the degree of interference with contractual tenancies sought to be enforced 


The amending Act, Madras Act XI of 1964, including section 3 thereof, cannot be struck down 
as ultra vires under Article 14 of the Constitution of India on the ground of hostile discrimination. The 
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classification of ‘residential’ and ‘non-residential’ tenancies has heen adopted 1n many tenancy enact- 
ments and 1s a well-recognised and rational principle of differentiation If this 1s so, hostile discrimma- 
tion can be conceivably urged only 1f persons of this class (landlords of non-residential tenements) have 
been differentially treated There is no basis for the plea of hostile discrimination or the denial of 
equal protection of the law either with regard to the Amending Act XI of 1964, or with regard to the 
earlier Rent Control enactments of the Madras Legislature, including Act XVIII of 1960 These 
successive enactments have embodied a perfectly rational principle of classification and the criteria and 
their application have been evolved, from time to time, in accordance with the needs of this class of 
citizens Thag 1s also a clear and discernible nexus between the object of the measure and the differen- 
tia themselves. 


The Legislature ıs presumed to have knowledge of the facts and conditions which 1er.der a particu 
lar piece of legislation expedient and beneficial and the good faith of a Legislature must also ke presu- 
med The motives ofa legislative body or that of the Minister who sponsored the enactment cannot 
be canvassed and do not affect the validity of the legislation ' 


It 15 difficult to see how ıt could be alleged that the legislative history of Madras Act XI of 1964 
affords any basis for the plea of hostile discrimination or inequality of treatment - 


Nor can the Madras Act XI of 1964 be struck down as violating Article 19 (1) (J) of the Constitu- 
tion of India It was admittedly enacted during the pendency of the proclamation of emergency pro- 
mulgated in 1962 by the President of India under Article 358 ofthe Constitution of India which had 
the effect of removing the fetters created on the Legislature by Article 19 of the Constitution of India 


However as the infraction of Article 358 on Article 19 1s only in respect of a law enacted during the 
emergency, the validity of an earlier law could certainly be challenged on the ground that ıt violates 
Article 19 Thus the provisions of the Madras Act XVIII of 1960 could be challenged on the ground 
that they violate Article 19 But as a matter of fact Madras Act XVIII of 1960 could not be struck 
down on the ground that there has been unreasonable restriction of fundamental rights guarantecd 
under Article 19 (1) (f) ofthe Constitution Assuming that the interest possessed by a tenant 1n a leas 
1s * property ’ for the purpose of Article 19, equally with the interest of the landlords, ıt cannot be said 
that Madras Act XVIII of 1960 by making serious inroads on the contractual nghts of landlords and 
tenants has violated Article 19 (1) (f) ES 


On issues of fact concerning which there is controversy between the parties the High Court will 

not embark on a trial under Article 226 of the. Gonstitution of India 
Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of prohibition directing the respondent from prosecüt- 
ing or proceeding with House Rent Control Petition No. 2942 of 1963 pending on 
the file of the Chief Rent Controller, Madras, the fourth respondent herein, etc. 


V. K. Thiruvenkatachart, for K C Jacob, S.K L. Ratan and. R. Srinivasañ for 
Petitioner. 


V. Thyagarajan, for Respondents Nos. 1 to 3. 


The Advocate-General (V. Krishnaswami Reddi) for the Additional Govern- 
ment Pleader, for Respondents Nos. 4 and. 5. 


Writ Petition No. 1124 of 1963 was first heard by K. Srinwasan, J., who made 
the following 


ORDER OF REFERENCE*.—The petitioners, Messrs Raval & Co., are the 
tenants of certain premises under a lease which was granted to them on the 20th 
of December, 1935. ‘The lease was for a period ending with 1st May, 1969. The 
lessee was entitled to renewal on the same terms and conditions for another period of 
of fifteen years. The stipulated rent was Rs. 225. The other terms of the lease are 
not important at this stage. As permitted by the terms of the lease, the petitioners 
have made alterations, improvements and additions to the property. In 1946, on 
the demand of the then owner for an increase 1n rent, a settlement was reached with- 
out prejudice to the rights of the petitioners that the petitioners should pay certain 
extra amounts by way of contribution towards repairs, tax, extra municipal tax, 
and a 25 per cent. increase 1n rent as well. The present respondents purchased the 
property recently and they filed a petition under the Madras Buildings (Lease and 
Rent Control) Act for fixation of the fair rent The contention raised by the peti- 
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tioners is that during the subsistence of the contractual arrangement, the provisions 
of the Rent Control Act cannot apply. It is claimed that the Rent Controller has 
accordingly no jurisdiction to deal with the matter and the prayer of the petitioners 
is that a writ of prohibition may issue. 


It may be mentioned at this stage that under section 30 of Act XVIII of 1960 
the Act was made inapplicable to non-residential buildings the rent of which exceeded 
Rs. 400 per mensem. This section was amended by Madras Act II of 1962, but by 
Act XI of 1964, non-residential buildings as a class were removed from the scope of 
the exemption. 


In the counter-affidavit filed by the respondents, it is stated that the respondents 
purchased the property in 1962. It 1s alleged also that the rent of the premises was 
only Rs. 225 and even adding the extra. amounts paid by the petitioners from 1946 
onwards, the rent paid does not exceed the limit of Rs. 400 referred to 1n section 30. 
It is accordingly the contention that section 30 has no application and does not take 
the case outside the scope of the Act. It is also urged that the petitioners cannot rely 
upon the lease of the year 1935, though why they are disentitled to do so ıs not 
explained. It 1s lastly contended that the statutory tribunals under the Act can inves- 
tigate the question which has been raised and 1t 1s. therefore not proper to invoke 
the extraordinary jurisdiction of this Court 1n this case. 


A supplemental affidavit has been filed by the petitioner attacking the vires of 
Act XI of 1964. It wasalleged that besides being mala fide, it operates as a hostile 
discrimination against the landlords of commercial enterprises. 


A decision of the Supreme Court in Dr. K. A Dhairyam v. 3. R. Thakur? has 
been cited in support of the contention that the Act will not apply so long as the con- 
tractual tenancy 1s in force. In that case, a lease arrangement was entered into in 
1927 for a period of 21 years, the rent reserved being Rs. 50 per month. The lessee 
was permitted to construct a double-storeyed building, and on the termination of the 
lease, the lessee was to surrender the premises including the buildings and fixtures to 
the lessors without any compensation. A short while before the lease was due to 
expire in 1948, the lessors demanded the surrender of the premises and the buildings 
with effect from the date of expiry of the lease. The question arose whether the 
tenants were entitled to the benefits of the provisions of the Bombay Rents Hotel 
and Lodging House Rates Control Act, 1947. According to this decision, so it is 
argued by the learned Counsel, the statutory rights conferred by the Tenancy Act 
cannot commence unless the contractual tenancy is validly put an end to In that 
particular case, their Lordships considered that the relief prayed for by the lessors 
was confined only to the building constructed upon the land, and that there could be 
no question that so far as the land demised by the lease was concerned, the tenants 
could not be evicted so long as they comply with the provisions of the Act. They 
examined the terms of the lease and came to the conclusion that the ownership in the 
building was only with the lessees and that the lessors had no right therein so long as 
the lease subsisted. They also observed that the provisions of the Control Act did not 
purport to provide for the continuation of the lease beyond the period specified and 
that what the Act did was to give the person who continues to. remain in possession 
of the premises although the period of the lease has come to an end, the status of a 
Statutory tenant. From these observations the learned Counsel argues that statutory 
tenancy cannot come into existence so long as the contractual tenancy subsists. 
In another decision of the Supreme Court Punjalal v. Bhagwat Prasad?, the question 
arose whether the landlord was entitled to recover possession of the premises by 
evicting the tenant who was in arrears by resorting to section 12 of the Bombay 
Rents Hotel and Lodging House Rates Control Act. The first question set down 
for determination by their Lordships was : 

‘Whether it is a condition precedent for the institution of a suit by a landlord for the recovery of 


possession from a tenant, who has been n arrears of rent, that there had keen first adetermination of 
the contractual tenancy ?” 
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They observe (at page 123) : 


* When a tenancy 1s created under a contract between the landlord and the tenant, that contract 
must hold good and continue to be ın force, till, according to the law or according to tke tems of the 
contract,itcomes to an end Section 111 of the Transfer of Property Act states the various circumstan- 
ces 1n which the lease ofimmovable property determines. . There ıs nothing ın the Act which would 
give a right to the landlord to determine the tenancy and thereby get the right to evict the tenant and 
recover possession This Act was enacted for the purpose of controlling the rent and repairs of certain 
premises and of eviction due to the tendency of landlords to take advantage of the extreme scarcity of 
premises compared to the demand for them. The Act intended therefore to restrict the rights which 
the landlords possessed either for charging excessive rents or for evicting tenants. A tenant stood in 
no need of protection agarnst eviction by the landlord so long as he had the necessary protection under 
the terms of the contract between him and the landlord He could not be evicted till his tenancy was 
determined according to law and therefore there was no necessity for providing any further protection 
in the Act against his eviction so long as his tenancy continued to exist under the contract, 


Sub-section (1) of section 12 of the Act provides that a landlord shall not be entitled to the recovery 
of possession of any premises so long as the tenant pays or 15 ready and willing to pay the amount of the 
standard rent and permitted increases, 1f any, and observes and performs the other conditions of the 
tenancy 1n so far as they are consistent with the provisions of the Act It creates a restriction on the 
landlord's right to the recovery of possession When the landlord will have such a night ıs not provided 
by ıt. Ordinarily, the landlord will have a right to recover possession from the tenant when the te- 
nancy had determined. The provisions of this section will operate against the landlord after the deter- 
mination of the tenancy by any of the modes referred to ın section 111 of the Transfer of Property Act. 
What this section of the Act provides 1s that, even after the determination of the tenancy, a landlord 
will not be entitled to recover possession, though a right to recover possession gets vested 1n him so long 
as the tenant complies with what he 1s required to do by this section which will be useful to the tenant 
after his tenancy has determined Thesection does not create a new right in the landlord to evict the 
tenant when the tenant does not pay his rent. It does not say so, and therefore, 1t 1s clear that a land- 
lord’s right to evict the tenant for default in. payment of rent will arise only after the tenancy 1s deter- 
mined and the continued possession of the tenant 1s not on account of the contractual term, but on 
account of the statutory right conferred on him to continue 1n possession so lor g as he complies with 
what sub-section (1) requires of hm The landlord 1s restricted from evictirg the tenant till the 
tenant does not do what he 15 required to do for peaceful possession vr.der sub-secticn (1) ofsection 12. 
We are therefore of opinion that where a tenant 15 in possession ur der a lease ficm the landlord, he 
isnot to be evicted for a cause which would give rise to a suit for 1ccovery of possession ur.der section 
12, xf his tenancy has not been determined already — It follows that whenever a ter.ant actsina way 
which would remove the bar on the landlord's right to evict him, itis necessary for tke landlord to 
serve him with a notice determining his tenancy and also serve him with a notice under sub- 
section (2) of section 12 of the Act.” 


In this decision reference has been made to the decision cited earlier and their 
Lordships explained the relevant passage ın that decision’as meaning that the pro- 
visions of the Control Act did not affect the terms of the lease according to which 
the lease came to an end after the expiry of the period for which it was given. 


It’ would certainly appear on a study of these passages that unless and until 
the landlord validly puts an end to the contractual tenancy, no question of enforcing 
any rights under the Control Act can possibly arise 


There are however one or two decisions of this Court which have taken a differ- 
ent view. It must however be mentioned that these decisions were rendered long 
before the above decisions of the Supreme Court. In Venkataraman v. Lalluram}, 
the Madras Buildings (Lease and Rent Control) Act XV of 1946 was considered and 
the question was whether a tenant who entered into occupation of the premises on a 
contract was not entitled to be evicted when he committed default in the payment of 
the rent. The statutory appellate authority dismissed the application for eviction 
on the ground that as the period of the lease had not expired, the terms of the relevant 
section 7 (2) of the Madras Act would not apply. This Court held that even during 
the continuance of the contractual tenancy, the tenant could be evicted 1n accord- 
ance with the provisions of the Control Act and that 1t was not necessary to terminate 
the tenancy in accordance with the provisions of the Transfer of Property Act 
before an application for eviction could be maintained. It will be noticed that the 
view runs counter to what has been decided by the Supreme Court. In another 
decision George Oaks Limited v. The Chief Fudge, Small Gauses Court?, a petition was 
filed by the landlord for fixing the fair rent of the premises under section 4 of the Act. 
Such an application was made during the currency of the term of a registered lease 
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and the contention was advanced on behalf of the tenant that the Rent Controller 
had no power during the subsistence of a contract of lease to increase the contract 
,rate and to fix the fair rent. This contention was negatived. "Viswanatha Sastri, J. 
-observed (at page 322): 
‘ * There 1s nothing 1n section 4 to confine tts application to statutory tenancies or to exclude 
its application to contractual rents payable under subsisting leases. . . . . . ^ 

.Referring to these decisions, Mr. V. K Thiruvenkatachari urges that the pro- 
visions of the Act do not purport to supersede contracts, for, if they purport to do so, 
the Act would have made ıt clear by suitable phraseology. There are numerous 
enactments where rights created by contract, are displaced by employing language 
suck as ‘ notwithstanding anything in a contract or agreement’ or such like words. 
The Act does not expressly purport to destroy subsisting contracts or even to prohibit 
landlords and tenants from entering into contracts. Bry Ra) Arishna v. Shaw and 
Brothers), 1s an instant in point. There their Lordships clearly point out that the 
Act in question Bihar Buildings (Lease, Rent and Eviction) Control Act, 1947, did 
purport to supersede a contract otherwise validly entered into between the parties 
and that any attempt to import the provisions of the Law of Transfer of Property 
Act would be out of place. 

After giving the matter careful consideration, Iam inclined to the view that 
the decisions of this Court 1n so far as they run counter to the observations contained 
in the decisions of the Supreme Court require reconsideration. Referring to the 
facts of this particular case, 1t ıs not denied that a contract was validly entered into 
‘between the parties and subsists even today. Nor 1s 1t the contention of the respon- 
dents that anyting has been done by the tenants which gives them the right to termi- 
nate the, tenancy by resort to section 111 of the Transfer of Property Act. Ifa 
tenancy has been validly terminated and the tenant thereafter continues to be in 
possession, he will be entitled to such protection as the Control Act purports to give, 
but, so long as the contractual tenancy has not been put an end to, the provisions of 
the Control Act appear to be applicable in the light of the decisions of the Supreme 
Court cited above 
* — Inthe view that I have taken, it 1s unnecessary for me to consider at this stage 
whether the subsequent enactment of 1964, which further amended section 30 of 
the Control Act and removed from the exemption all non-residential premises, 18 
ultra vires or is tainted by the charge of discrimination. 


In my view, the question is one of sufficient importance to be considered 
in all its aspects by a Full Bench The papers will accordingly be placed before the 
Honourable the Chief Justice ; 


. . In pursuance of the above Order of Reference the Petitions were heard by a 
Full Bench (M. Anantanaryanan, O C.J , K. Srimvasan, and M. Natesan, F7.). 


V. K. Theruvenkatachan for K, C Jacob, S. K L Ratan and R. Srimvasan, for Peti- 
tioner. ' 


V. Thyagarajan, for Respondents Nos 1 to 3 


The Advocate-General (N Krishnaswam Reddi) and the Additional Govern- 
ment Pleader, for Respondents Nos. 4 and 5 (in WP. No 1124 of 1963). 


. K Rajah Iyer for M A Ghatala, V. Narayanaswamy and K. R Ramabhadran, for 
Petitioner. 


~ D Ramaswamy Iyengar, for S Kuppuswamy and A V. Mural, for Respondent. 
The Advocate-General, for State. 


V K Tharwenkatachar for T T Srinivasan and A N. Rangaswamy, for Respon- 
dent (in CRP No 1816 of 1963). 


The Judgment of the Full Bench was delivered by 


Anantanarayanan, OC F 1 —W P No. 1124 of 1963 comes before us on a Refer- 
ence made by one of us (K. Srinivasan, J) It was a proceeding in Prohibition, by 


f 
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Messrs. Raval & Company (petitioners), seeking to restrain the respondents, m- 
cluding the Chief Rent Controller, Madras (fourth respondent), from prosecuting or 
proceeding with a petition for the fixation of fair rent, under the Madras Rent Con- 
trol Acts. Connected with this are two other proceedings, namely, C.R P. No. 1816 
of 1963 and Application No 2443 of 1964 ın C S No 163 of 1962, in which certain 
closely inter-linked questions are involved Our learned brother (Srimvasan, J) 
felt the difficulty that the catena of decisions of this Court, as far as the Madras Rent 
Control Acts are concerned, had been only in the consistent directions that these 
Acts did purport to interfere with contractual tenancies, both as regards the fixation 
of fair rents and as regards the respective rights of landlords and tenants, ın the matter 
of eviction and the grounds for eviction , while certain recent decisions of the 
Supreme Court, no doubt not upon the Madras Acts but upon similar enactments of 
other States, appear to justify the interpretation that the contractual tenancies 
should first be terminated by a notice under section 111 (A) of the Transfer of Pro- 
perty Act, after which alone the procedure under the special Acts would become 
applicable, their object being to give this additional protection to what are termed 
* statutory tenancies ’. 


This explains the Reference, and, as the matter has been argued before us, the 
following questions emerge for our consideration .— 


1: Do the Madras Act, including the latest Amending Act XI of 1964, enact as 
self-contamed Code governing all relationships between landlords and tenants, 
during their subsistence, including contractual as well as statutory tenancies, within 
their ambit ? 


2, In particular, do they enable landlords and tenants to obtain the determi- 
nation of fair rents for buildings, even during contractual tenancies, and notwith- 
standing the contract of rent, to which the tenancies relate ? 


Similarly, do they enable the landlords and tenants to work out their respective’ 
rights ın the matter of the habihty of the tenants for eviction on the grounds specified 
in the Acts, even durmg a contractual tenancy, and without that tenancy being 
first determined by the landlord in accordance with section 111 (4) of the Transfer 
of Property Act? 


4 Can this interpretation be sustained, as a matter of legislative competence 
and legislative intendment, notwithstanding the absence of a non-obstante clause in 


the Acts? 


Apart from these questions, which are on the interpretation of the particular 
statute, two questions of their constitutional validity have also been raised before us. 
The first is that Amending Act XI of 1964, under which a ceiling in respect of non- 
residential tenements, namely, Rs 400 specified 1n section 30 of Madras Act XVIII 
of 1960, was done away with, and a further section in the Amending Act (section 3) 
‘was introduced for the abatement of certain pending proceedings, 1s ultra vires, as 
offending Article 14 of the Constitution ; the argument is that, both as a matter of 
legislative history and in the substantial sense, the amending enactment embodies a 
hostile discrimmation agaist the landlords of non-residential premises, without a 
reasonable basis or objective On this aspect, even the bona fides of the amending 
‘enactment has been assailed, and it is contended that the enactment was hastily 
rushed through the Legislature, without the salutory procedure of a reference to a 
Select Committee, and 1n a matter of one or two days, because the concerned Minis- 
ter had a personal motive to obtain the benefit ofthe legislation An interpretation of 
section 3 of Madras Act II of 1964 also arises, particularly 1n connection with the 
factsin Application No. 2443 of 1964 in C. S. No. 163 of 1962. The other constitu- 
tional point raised during the arguments relates to an alleged infringement of the 
protection afforded by Article 19 in more than one respect The learned Advocate 
General relied upon Article 358 of the Constitution for the view that the provisions 
of Article 19 are themselves suspended during the operation of the present Procla- 
mation of Emergency ; the tenability of this view, in the context of the interpretation 


10 
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of Article 358 ın relation to enactments prior to the Emergency such as Madras 
Act XVIII of 1960, is also a matter on which arguments have been addressed 


I might immediately state that we have been concerned, during the arguments 
submitted to the Full Bench by learned Counsel on both sides, with several enact- 
ments of various States, which do have a marked similarity, in respect of their broad 
objectives and the statutory structure, but which equally exhibit vital differences 
in several respects This is of great importance, because we have to consider the 
ratio of certain decisions of the Supreme Court in the context of the catena of deci- 
sions of this Court about successive Madras Acts which decisions of the Supreme 
Court were rendered with reference to other special Acts, and not the Madras Acts 
For instance, we have been occupied with the provisions of the Bombay Rents, Hotell 
and Lodging House Rates Control Act, 1947 (LVII of 1947), the Bihar Buildings 
(Lease, Rent and Eviction) Control Act (III of 1947), the Madhya Pradesh Act, the 
Delhi and Ajmer-Merwara Rent Control Act, the Orissa Act, the Rajasthan Act, 
the West Bengal and Mysore Acts, in addition to our own Actually, a detailed 
scrutiny appears to show that these Acts cannot merely be lumped together into one 
category of Urban Legislation for the control of letting and the regulation of rents of 
buildings, and that such a generalisation might be very misleading, since significant 
differences are thereby obliterated On the contrary, I think that a threefold classi- 
fication would be probably more valuable. At one extreme we have Acts like the 
Rajasthan Act, which has been judicially interpreted by that Court with reference to: 
Article 254 (1) and (2) of the Constitution, as being merely supplementary to the 
Transfer of Property Act, and as not containing anything repugnant to the pre-existing 
law concerning landlords and tenants of buildings ; certain further features are 
merely superimposed, so that there was no need to obtain the assent of the President 
under Article 254 (2), for the validity of theenactment In the middle group would 
appear to fall the larger number of the Acts, particularly an Act hke Bombay Act 
LVII of 1947 Here, no doubt, an additional protection is given to statutory tenan- 
cies, in several ways, but the ordinary machinery of the civil Courts 1s not disturbed. 
That machinery, and the background of the provisions of the Transfer of Property 
Act remain, governing this class of relationships. At the other end, we have an 
Act like the Madras Buildings (Lease and Rent Control) Act (XVIIT of 1960), which, 
in section 10, practically enacts a self-contained code, with a special machinery of 
Rent Control Tribunals for applications for eviction, and orders for eviction. Actu- 
ally, under section 18, the execution of the orders of these Tribunals, like decrees of _ 
civil Courts, is provided for, and section 23 provides a special machinery for appeal, 
while scction 25 vests powers of revision in this Court and in the District Courts. 
On this ground alone, I think that great care has to be exercised before the dicta 
and conclusions of the highest Court of the land, interpreting the statute of some other 
State, are applied to the Madras Acts, without due regard. to the distinct groups, 
into which these seemingly allied enactments appear to fall and to vital differences, 
both of statutory structure and perhaps even of legislative intendment. For this. 
reason, I shall first deal with the Madras Acts, and the catena of decisions of this. 
Court, available on the Madras Acts, before proceeding to other Acts and the deci- 
sions of the Supreme Court. As a prelude to the analysis of the provisions themselves, 
we may first take up the matter of legislative competence, of legislative 1ntendment, 
and the absence of a non obstante clause in the Madras Acts, with regard to 1ts conse- 
quences. 


As far as legislative competence is concerned, there is really no room for doubt. 
Entry 18 of List II (State List) of the Seventh Schedule, includes the relationship of? 
landlord and tenant and rights 1n or over land, and under Article 254 (1) and (2),1t 
is not disputed that the Madras Acts, having received the assent of the President, will 
prevail over the Transfer of Property Act, to the degree of any inconsisténcy between: 
the two laws, in Madras State. Legislative competence thus being conceded, 
legislative intendment has to be gathered from the Preamble, and the structure of 
the enactment. We may here point out that the Madras Buildings (Lease and Rent 
Control) Act (XV of 1946) was succeeded by the Madras Buildings (Lease and Rent 
Control) Act (XXV of 1949), which, in its turn, was succeeded by the similar Act 
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(XVIII of 1960), which 1s in force, as amended by Madras Act XI of 1964 Sri 
'Thiruvenkatachari, for Messrs. Raval & Company, has emphasised that these 
are dd hoc pieces of legislation, enacted for a temporary duration, which has been 
extended from time to time. Nevertheless, the intendment of the Legislature cannot 
be inferred with reference to such a characteristic alone , nor can the principle of 
interpretation of statutes, that I shall refer toin another context, that the Legislature 
does not ordinarily intend any revolutionary modification ın the pre-existing corpus 
of law, such as the law of landlord and tenant in respect of buildings, necessarily 
lead to the inference that these Acts were merely superimposed. safeguards to operate 
with regard exclusively to statutory tenancies On the contrary, confining bur- 
selves to Madras Act XVIII of 1960, for the moment, the purpose of this Act is 
* to amend and consolidate the law relating to the regulation of the letting of resi- 
dential and non-residential buildings, and the control of rents of such buildings, and 
the prevention of unreasonable eviction of tenants? In other words, ın the context 
of spiralling inflation m respect of urban rents for buildings, conditions of scarce. 
accommodation, and perhaps considerable hardship to tenants occasioned by evic- 
tions strictly under the law, the Legislature seems to have mtended to regulate 
these matters by statute, for the benefit of citizens But before proceeding further 
into the other sections of the Act, which are clearly indicative of the degree of its. 
encroachments on pre-existing law, I might usefully turn to two aspects (1) the 
consequence of the absence of a non-obstante clause in the legislation, and (11) the view 
that has been uniformly taken of the Madras Acts by decisions of this Court. 


As regards the first point, ıt was dealt with by Govindarajachari, J , m Moses 
Pillai v Govindan 1, where the matter was apparently put in the same form The 
learned Judge observed at page 52 

“Mr JS Vedamanickam, Counsel for the appellant, attempted to distinguish this case (Goldsmith 
v Orr? on the ground that the English statute (Increase of Rent and Mortgage Interest (Restrictions) 
Act, 1919) contains the words ‘Notwithstanding any agreement to the contrary’, and that there are no 
similar words 1n clause 7 (a) of the Madras House Rent Control Order of 1941 This arguement I am. 
unable to accept Even without the use of those words, the Legislature can indicate that 1ts provisions. 
shall apply, notwithstanding that the parties contracted otherwise... .  ." 
In Aswant Kumar v. Arabinda Bose®, the principle has been expressed in the following 
form : 

ahs : for, even apart from such clause (non-obstante clause), a later law abrogates 
earher laws clearly inconsistent with at? 
The Legislature had the competence to enact the provisions of a special statute, 
which do interfere with the contractual tenancies under the Transfer of Property 
Act, both relating to such matters as the fixation. of fair rent during such tenancies, 
and such matters as protection against the eviction of a tenant whether during a 
contractual tenancy, or after its determination , so much 1s not in dispute Such a 
special Act, having received the assent of the President, will prevail over the Transfer 
of Property Act in the concerned area If that ıs the intendment to be gathered 
from the plain language of the Preamble and the structure of the provisions, we 
cannot shirk this inference, merely because there is the absence of a non-obstante 
clause. It was, no doubt, easy for the Legislature to have enacted words, such as 
* Notwithstanding anything in the Transfer of Property Act, or any other law to the 
contrary ", but m its wisdom, the Legislature might have well intended that the 
provisions sufficiently and amply do imdicate, by their very force, the degree of 
interference with contractual tenancies sought to be enforced We shall immediately 
turn to the available Madras cases upon the successive Madras Acts As we shall 
show, they have been consistently in one direction, and that ıs that the Madras Acts 
do invade the domain of the pre-existing law of landlords and tenants, in respect of 
the letting and rents of buildings, and the evictions of tenants. 


In Moses Pila: v Goundan1, already referred to, Govindarajachari, J , was con- 
cerned with an agreement in terms_of which the tenant undertook to pay rent at the 
rate of Rs 45 per month, failing to deliver possession of the house within a stipulated 
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2. 89 L J.K. BD 901. (377). 
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period In the suit by the landlord to recover the higher rate of rent, the tenant 
relied on clause 7 (a) of the Madras House Rent Control Order, 1941, to contest the 
clam The learned Judge held that the clause applied, even though the parties 
had contracted otherwise The language of clause 7 (a) was peremptory, and had 
barred the increase ın rent clagmmed In Parthasarathy v. Krishnamoorthy!, Subba 
Rao, J , (as he then was) appears to have felt the force of the opposite view, which 
has been pressed before us by Sri Tiruvenkatachanr. It was held that the object of 
Madras Act XV of 1946 was to prevent unreasonable eviction, and not to confer any 
new rights of eviction on the landlord By enacting section 7 of the Act, the Legis- 
lature did not, expressly or by implication, repeal the provisions of the Transfer 
of Property Act Hence, unless and until a tenancy was determined under section 
111 (A) of the Transfer of Property Act, a landlord could not obtain an order for 
eviction or possession The learned Judge cited from Maxwell on the Intepreta- 
tion of Statutes, 8th Edition, page 73, the passage expressing the principle to which 
I have made earlier reference, that the Legislature “ does not intend to make any 
substantial alteration in the law beyond what ıt explicitly declares, either in express 
terms or by clear implication, or in other words, beyond the immediate scope and 
object of the statute" The learned Judge pointed out that the Legislature could 
have enacted a non-obstante clause with regard to the Transfer of Property Act, 
‘in plam terms’. But in Krishnamurthy v. Parthasarathy?, this decision was reversed, 
and the Division Bench held that a notice to quit under section 111(A) of the Transfer 
of Property Act was not necessary before filing an application under section 7 of 
Madras Act XV of 1946. In Merchant v. The Bank of Mysore Ltd 3, Satyanarayana 
Rao, J , followed this decision, and held that the Rent Controller had jurisdiction to 
order eviction, even 1n cases where the contractual tenancy had not been determined 
under section 111 of the Transfer of Property Act, as section 7 of the Rent Control 
Act applied both to constractual and statutory tenancies 


In Rangaswam:i Naidu v. Bangaru Chetty*, a Division Bench of Rajamannar, G.J., 
and Satyanarayana Rao, J, pointed out, ın the context of the facts of that case, 
that in construmg Madras Act XV of 1946, 1t was not permissible to import concep- 
ttions which relate to the ordinary law of landlord and tenant, either under the Trans- 
fer of Property Act, or as obtamingin England Raja Chetty v Fagannathadas Govindas® 
is mteresting for the reason that 1t mcluded certain dicta which appear to have 
subsequently given rise to some difficulty, though 1t was sustamable on the main 
finding that the provisions of Madras Act XV of 1946 would not apply to a lease of 
furniture, fittings and projector equipment The Bench went further and observed 
that the parties must have known of the provisions of Madras Act XV of 1946, and, 
on the facts of the agreement, the landlord must be deemed to have waived the right 
to evict conferred by the Act In Kuppuswami v Mahadeva’, a Division Bench held 
that section 116 of the Transfer of Property Act had no application to matters aris- 
ing under the Rent Control Act The decision of the Federal Court in Kat Khushroo v. 
v. Ba Ferba’, was referred to, and it was stressed that the tenant may, under the 
pes Act, enjoy a statutory mmunity from eviction, even after the lease had 
expired, 


In George Oakes Lid v The Chef Fudge, Small Cause Court, Madras®, one of the 
decisions noticed by our learned brother (Srinivasan, J ) in the Reference, a Division 
Bench held that section 4 of Madras Act XV of 1946, which deals with the fixation 
of fair rent, expressly included the landlord as a person entitled to apply to have the 
fair rent fixed There was nothing in the section to confine its application to con- 
tractual rents payable under the subsisting lease. But the landlord could not claim 
the difference between the fair rent which had been fixed in excess of the contractual 
rent, and the contractual rent, anterior to the date of his application The learned 
ChiefJustice (Rajamannar, C J.) expressly referred to his own decision in Raja Chetty’s 
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case1, and pointed out that the decision did not imply that a tenant could validly 
contract himself out of the benefits conferred on him by the Act Certain observa- 
tions of Viswanatha Sastri, J, ın the same judgment, powerfully indicate that the 
argument of encroachment on the pre-existing law of contractual tenancies, or the 
need for preserving the sanctity of contracts, were felt by the Bench to be of no avail 
whatever, m the face of the plain intentions of the Legislature In Venkataratnam v. 
Lalluram?, Rajamannar, C J, and Balakrishna Ayyar, J, again held, that even 
during the continuance of the contractual tenancy, a tenant may be evicted under 
section 7 (1) of Madras Act XV of 1946. 


In Venkateswara Raov Mohammad Molibulla Saheb?, Govinda Menon, J , held 
that the provisions of sections 5 and 6 of the Act were rather peremptory, and will 
apply even though the parties contract to the contrary Moses Pallar v Gowndan*, 
was followed In Ramalingam v. Gurumuth Reddy?, a Division Bench held that the 
tenant could take advantage of the provisions of the Act, notwithstanding the contrac- 
tual tenancy for a specified period In State of Madras v Natwaralal Davey*, Raja- 
mannar, C J , held with reference to section 3 (5) of the 1949 Act, that even though 
the landlord might have agreed to a certain rent, he was not prevented from having 
recourse to an application for the fixation of fair rent , this 1s ın line with the deci- 
sions of this Court that the right of both the landlord and the tenant to apply for 
fixation of fair rent under the said Act, was unaffected by the subsistence of a 
contractual tenancy, or the super-rmposition of a statutory tenancy, after the con- 
tractual tenancy had Z'en determined. In conclusion, we might notice two com- 
paratively recent decisions of this Court, namely, Venkataswam: v Abdul Raum and 
brothers’, and Mohammed Burhanuddin w Official Trustees ‘The former decision squarely 
held, under Madras Act XXV of 1949, that a tenant could apply for the fixation of 
fair rent, notwithstanding an agreement to pay rent under a contractual tenancy. 
Apparently, in the light of case-law that I have set forth, the proposition was almost. 
taken for granted, since the case-law ıs not discussed Ramakrishnan, J, in the 
latter decision pomted out that so long as the contractual rent does not exceed the 
fair rent, determinable by statute, which, under the Act of 1949, was a specified 
maximum the contract rent could well be enforced But in cases where the contract 
rent exceeded the maximum, then the principle applied that the tenant cannot con- 
tract himself out of the statute 


This may be the convenient context for notice of the line of argument, as it 
was developed by Sri Thiruvenkatachari Learned Counsel contended that the 
Rent Control Act did not deal with, or interfere with, contractual tenancies at all ; 
they continued to be governed by the Transfer of Property Act The Rent Control 
Act dealt only with what are termed ‘ statutory tenancies’; under it, a statutory 
tenant had merely a right not to be evicted, while conforming to the conditions laid 
downinthe Act There was a corresponding remedy for fair rent, for both the land- 
lord and the statutory tenant ; but this, agam "was mapplicable to contractual 
tenancies. A statutory tenancy is essentially a continuation of what was originally a 
contractual tenancy , for that reason, every contractual tenancy must be terminated. 
by a notice under section 111 (4) of the Transfer of Property Act, before the Rent 
Control Act could at all apply While there was contractual tenancy 1n force, the 
tenant did not require the protection of the Rent Control Act The Rent Control 
Acts are ad hoc Acts, temporary 1n their duration. They cannot supersede the law 
of contract, or affect the sanctity of contracts. 


The term ‘statutory tenant’ is a neologism, which has come into existence 
because of protective legislation in favour of persons whose contractual tenancies had. 
been determined, and who, nevertheless, continued ın occupation without further 
attornment ; as the Supreme Court had occasion to point out, such a person was 
not really a ‘tenant ' at all Sr: Thiruvenkatachari concedes that this mterpreta~ 
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tion might be opposed to the definitions of ‘landlord ° and ‘ tenant’ in the 1960 
Act, as indeed itis We might go further and emphasise that ıt 1s against the struc- 
ture of the enactment itself, in several vital respects As a matter of interpretation 
of the statute, based not merely on the Preamble but the entire complex of the provi- 
sions, we do not see how ıt 1s possible to contend that Madras Act XVIII of 1960 
does not make quite substantial mroads into the pre-existing law of ‘landlord’ 
and ‘ tenant ’, as relating to contractual tenancies An opposite view would render 
nugatory several significant provisions of the Act, the self-contained machinery 
of section 10, and thus frustrate the objectives of the Legislature This can be mme- 
are shown, even apart from the intendment of the Preamble that I have earlier 
set forth 


Section 2 (6) of the Act defines ‘ landlord’ and section 2 (8) defines ‘ tenant’. 
"They are symmetrical and complementary defimtions Sm Thiruvenkatachari 
concedes that the definition would include both a tenant during the subsistence of 
contractual tenancy, and tenant ‘ continuing in possession after the termmation of 
the tenancy’ In other words, this Madras Act plamly purports to deal with all 
tenancies 1n respect of residential and non-residential buildings, which had been 
let out, both contractual and statutory We may next turn to section 4, which 
enables any tenant or landlord, to whom the Act applies, to apply for the fixation 
of far rent An elaborate machinery ıs provided for the determination of fair rent, 
and the construction that this relates only to tenancies that had been determmed 
under the Transfer of Property Act, will be meaningless For, if we turn to the 
significant provisions of section 7, sub-sections (1), (2) and (3), we find them to 
be explicitly to the following effct . 

** (1) Where the Controller has fixed the fair rent of a building— 


(a) the landlord shall not claim, receive or stipulate for the payment of (1) any premium or 
other like sum in addition to such fair rent, or (11) save as provided in section 5 or section 6, anything 
in excess of such fair rent 


: Provided that the landlord may receive, or stipulate for the payment of, an amount not exceed- 
ing one month's rent, by way of advance , | 


(b) save as provided in clause (2), any premium or other like sum or any rent paid 1n addition 
to or ın excess of, such fair rent, whether before or after the date of the commencement of this Act, in 
consideration of the grant, continuance or renewal of the tenancy of the building after the date of 
such commencement, shall be refunded by the landlord to the person by whom it was paid or at the 
option of such person, shall be otherwise adjusted by the landlord 


Provided that where before the fixation of the fair rent, rent has been paid in excess thereof, 
the refund or adjustment shall be limited to the amount paid in excess for the period commencing on 
the date of application by the tenant or landlord under sub-section (1) of section 4 and ending with 
the date of such fixation 


(2) Where the fair rent of a building has not been so fixed— 
(a) the landlord shall not claim, receive or stypulate for the payment of, any premium or other 
ke sum in addition to the agreed rent 


: Provided that the landlord may receive, or stipulate for the payment of, an amount not exceed- 
ing one month's rent, by way of advance 

(b) Save as provided ım clause (a), any sum paid in excess of the agreed rent, whether before or 
after the date of the commencement of this Act, ın consideration of the grant, continuance or renewal 
of the tenancy of the building after the date of such commencement, shall be refunded by the Jandlord 


to E person by whom ıt was paid or, at the option of such person, shall be otherwise adjusted by the 
andlord. 


(3) Any stipulation in contravention of sub-section (1) or sub-section (2) shall be null and void ” 


Thus even, where there 1s a contract of tenancy and the fair rent had not been 
determined at all, any premium, otherwise than an advance of one month's rental, 
and any sum 1n consideration of the grant, continuance or renewal of the tenancy, 
are refundable , stipulations to the contrary are void There cannot be a plainer 
expression of an intent to make incursions into the pre-existing law of tenancies of 
buildings under the Transfer of Property Act. 

As we pointed out earlier, section 1015 a complete code for the eviction of tenants 
on certain grounds, with a special machinery provided for the decision It 1s 
important to note that under section 10 (2) (2) one ground of eviction is that “ the 
tenant has not paid or tendered the rent due by him in respect of the building, within 
fifteen days after the expiry of the time fixed in the agreement of tenancy with his 
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landlord” Here again, the landlord obtains a right to evict, which is prima facie, 
unrelated to the determination of the tenancy by a notice conforming to section 108 
of the Transfer of Property Act Under section 10 (2) (z) (a), the transfer of a lease 
and sub-letting without the specific written authority of the landlord are grounds 
for eviction , admittedly, these are variations from the law of contractual tenancies 
under the Transfer of Property Act, whereunder transfer or sub-letting would be 
perfectly lawful, unless' prohibited Again, section 10 (3) (d) 1s very significant. 
This enacts that where the tenancy 1s for a specific period agreed upon, the landlord 
shall not be entitled 1n the duration to apply for possession of the building for his own 
bona fide additional accommodation under section 10 (3) (ce), the enactment here 
exhibits an awareness of mutual rights and obligations under contractual tenancies, 
and the need for preserving them against the mroad of a special Act, in certain 
contingencies There are other special features of the Act, such as a bona fide re- 
quirement of the building for gmmediate demolition and reconstruction (section 
14 (b)) ; the requirement for carrying out repairs, restraint of the landlord from 
interference with certain amenities, restramts upon conversion of a residential build- 
ing into a non-residential building (section 21) all of which are, in very plain terms, 
expressive of the intention to modify the prior law Indeed, if this Act could be held 
to apply only to statutory tenancies, after the contractual tenancy had first been 
determined under the Transfer of Property Act, landlords would be helpless to obtain 
possession of buildings, while tenants may go on ‘ wilfully defaulting ’ to pay rents, 
and the tenants would be equally helpless to obtaining the benefits of a determina- 
tion of fair rent, where the contract for rent, which may be far in excess of the fair 
rent might have been arrived at between the parties, owing to economic pressures, 
and to subsist for considerable periods. 


We think that we have shown sufficiently that the interpretation upon the 
Madras Acts, that Sri Tiruvenkatachari attempts to persuade us to accept, 1s totally 
opposed, not merely to the catena of decisions of this Court on the Madras Acts but 
to the expressed mtentions of the Legislature, to the very structure of the enactments, 
and to the manifest inroads mto the pre-existing law, which these enactments have 
made We may now turn to the decisions of the Supreme Court and other High 
Courts upon other Acts, in order to see how far those decisions compel any contrary 
interpretation In that analysis, we also propose to refer, though very briefly, to 
the very different provisions of certain of those special Acts, which, 1n our view, are 
significantly different from the Madras Act, which 1s a complete code both for deter- 
munation of fair rent and for eviction of tenants, with a special machinery for both 
purposes. 


In Bry Raj Knshna v Shaw and Bros +, their Lordships of the Supreme Court 
were concerned with the interpretation of the Bihar Buildings (Lease, Rent and 
Eviction) Control Act (III of 1947), and the bar of jurisdiction of a civil Court, 
with regard to the finding by the Controller, of alleged non-payment of rent as justi- 
fying the eviction of a tenant, Section 11 (1) (a) of the Act contained a non-obstante 
clause in clear terms The Supreme Court held that the Controller had jurisdiction 
to determine whether there was non-payment of rent or not, and that, even if he 
decided erroneously, his order could not be questioned ın a civil Court In Karani 
Properties Ltd v Muss Augustine?, the Supreme Court was concerned with the West 
Bengal Premises Rent Control (Temporary Provisions) Act (XVII of 1950) and the 
interpretation of the word ‘rent’ as occurring in the statute ; the term was held 
comprehensive enough to include all payments agreed by the tenant to be paid to 
huis landlord, for the use and occupation ın respect of both the building and its instal- 
lations In Dr K. A Dharyawany F R Thakur®, the Bombay Act LVII of 1947 
was the subject of interpretation, with regard to section 13 of that Act,in the context 
of the right of the lessee embodied 1n section 108 (4) of the Transfer of Property Act. 
The Court held that, notwithstanding section 108, the lessees could contract to hand 
over the building to the lessors, without the right to receive compensation at the 
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end of the lease ; but such a contract did. not transfer the ownership in the building 
to the lessors while the lease subsisted. ‘The provisions of the Bombay Act gave to 
the person, who continued to remain in possession of the land, although the period 
of the lease might have come to an end, the status of a statutory tenant. In this 
context, it is important to stress certain features of Bombay Act LVII of 1947. 
Section 11 of the Act relates to the fixation of standard rents, by a certain procedure. 
Section 12 gives a right to the tenant not to be ejected, so long as he pays the standard 
rent and permitted mcreases Under section 12 (2), therei s a further protection 
against a suit for possession by the landlord on ground of non-payment of these rents, 
until the expiration of a month after a notice of demand Section 13 enacts the 
grounds upon which the landlord is entitled to recover possession of the premises, 
subject to section 15 which 1s a bar of the tenant’s right to sub-letting or transfer. 
H. S. Rikhy v New Della. Mumcipahlty!, ıs a decision on the Delhi and Ajmer Rent 
Control Act (XXXVIII of 1952) The definitions of ‘ letting’, ‘ landlord’, * pre- 
muses’ and ‘tenant’ in the Act are referred to and discussed, and the Court held 
that licensees were not included within the ambit of the Act In R. M Paranjype v. 
A M. Mal:?, the Court held that where tenancies were terminated under the Bombay 
‘Tenancy and Agricultural Lands Act LXVII of 1948 since the termination was under 
a statutory provision, the landlores acquired a statutory right to possession , equity 
did not operate to annul a statute In Punjalal v Bhagwat Prasad?, we have the 
interpretation of section 12 of the Bombay Act LVII of 1947, in relation to section 
111 of the Transfer of Property Act. It is here that their Lordships held that sub- 
section (1) of section 12 of this Act merely provided that the landlord will not be 
entitled to the recovery of possession of any premises, so long as the tenant was will- 
ing to pay the standard rent and permitted increases The provisions will, therefore, 
operate against the landlord after the determimation of the tenancy by any of 
the modes referred to 1n section 111 of the Transfer of Property Act. Indisputably, 
after such a determination, the landlord has a right to recover possession, but he 
cannot actually obtain possession because of the statutory protection afforded to the 
tenant, as an additional feature, by the Act It was further observed at page 123 . 


* The landlord is restricted from evicting the tenant tll the tenant does not do what he 1s required 
to do for peaceful possession under sub-section (1) of section 12 We are therefore of opinion that 
where a tenant 1s in possession under a lease from the landlord, he 1s not to be evicted for a cause which 
would give rise to a suit for recovery of possession under section 12 1f his tenancy has not been deter- 
mined already It follows that whenever a tenant acts yn a way which would remove the bar on the 
landlord’s right to evict him, 1tis necessary for the landlord to serve him with a notice determming 
is tenancy and also serve him with a notice under sub-section (2) of section 12 of the Act ” 


It is, to some extent, on these dicta that the contention has been put forward 
by Sri Tiruvenkatachari and Sri K. Rajah Ayyar m C.R P No 1816 of 1963, that, 
under the Madras Act also, the contractual tenancy, even if the tenancy 1s from 
month to month must first be determmed bya notice under section 111 of the 
Transfer of Property Act, before the liability of the tenant to be evicted would arise. 
But, as we have earlier hinted, the Bombay Act and the Madras Act are vitally 
different in their respective structure on this pomt Actually, the Bombay Act, signifi- 
cantly enough, does not provide that a landlord is entitled to eject a tenant for non- 
payment of rent, unlike the Madras Act, nor does 1t provide a special machinery for 
such eviction The combined effect of sections 11 and 12 of the Bombay Act ıs 
that so long as the tenant pays the standard rent and permitted increases, even after 
the determination of the tenancy, the landlord does not get any right to recovery 
of possession. Under section 12 (3) (a), the landlord can get a decree for eviction 
in a suit for recovery of possession, only if the tenant does not pay rent for a period 
of six months, 1n the case of monthly rentals The grounds for recovery of possession 
in section 13 are quite distinct Under the Madras Act, such an interpretation 
cannot prevail, for * wilful default? in the payment of rent is a ground jupon which 
the landlord can take advantage of the special machmery for eviction. If the 
contractual tenancy is first to be determined, this will simply imply that, where 
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there is a lease for a long period, the Act ıs powerless to compel the tenants to 
pay rent on pain of eviction. Here, the Legislature was probably influenced by 
a balancing of considerations A powerful mantle of protection has been thrown 
en tenants, contractual or even after the clear determination of their contracts, 
against eviction by the landlord, however greatly the pre-existing property law might 
sustain the landlord’s claim to possession It stood to reason that the tenants should 
strictly fulfil their obligations, both during the contractual tenancies and thereafter. 


Mangilal v Sugan Chand! is a decision on the Madhya Pradesh Accommodation. 
Control Act XXIII of 1955 The provisions of section 4 of this Act were held. 
to be in addition to those of the Transfer of Property Act, and the Court held that 
before a tenant can be evicted by a landlord, he must comply with the provisions 
of section 106 of the Transfer of Property Act and those of section 4 Notice under 
section 106 was essential to bring to an end the relationship of landlord and tenant, 
and unless that relationship was determined, the Act did not come into force, and. 
the landlord did not get a right of eviction The effect of clause (a) of section 4 
of the Act did not convert a periodic tenancy into one of fixed or indefinite duration, 
nor insert therein a clause of re-entry on the ground of non-payment of rent The 
character of the tenancy as one from nonth to month remained A condition was 
added by this Act that the unfettered right to terminate the tenancy conferred by 
section 106 will be exercisable only if one of the grounds set out in section 4 of the 
Madhya Pradesh Act 1s shown to exist 


This perspective of interpretation is not available with regard to Madras Act 
XVIII of 1960, because of its quite different structure and provisions In the Madras 
Act, the grounds upon which a landlord was entitled to evict a tenant, 1n section 10: 
apply to all landlords and tenants by definition, whether the tenancies be under 
subsisting contracts, or after determination- These grounds include ‘ wilful default ° 
in payment of rent, and there will be great difficulty ın sustaining the interpretation 
that eviction 1s possible only after the determination of the tenancy under the 
Transfer of Property Act, namely, section 106 read with section 111. How can 
there be such a determination, if the contractual tenancy has still a further period. 
to expire, and 1s not a tenancy from month to month ? Can we read the grounds 
specified 1n section 10 as additional grounds for eviction, also available to the land- 
lord as grounds for determination of the tenancy itself under the Transfer of 
Property Act? The rational interpretation, which we are constrained to make, 
in the light of the provisions and their plain purport, as far as the Madras Act is 
concerned, 1s, whether the tenancy be contractual or statutory, that these grounds 
are available to the landlord for eviction, irrespective of the provisions of the Transfer 
of Property Act. With even greater force, the grounds will be available in favour 
of the tenants, as protection from eviction, along with the right to have the fair 
rent determimed under the Act 


In Anand Niwas (P), Ltd v Anandy?, we have the latest decision on Bombay 

Act LVII of 1947, with reference to the juxtaposition of sections 13, 14 and 15 
of several of which I have earlier referred to It is here we find that the Supreme 
Court commented upon the neologism of ‘statutory tenant’ and its implicabon 
(at p 422). 

“ Such a person 1s nota tenant atall , he has no estate or interest in the premises occupied by him + 
He has merely the protection of the statute in that he cannot be turned out so long as he pays the stan- 
dard rent and the permitted increases His right to remain 1n possession after the determination of 
the contractual tenancy 1s personal , 1t ıs not capable of being transferred or assigned " 
On the contrary, section 14 of the Bombay Act, unlike section 12 (1), related to 
contractual tenancies alone, upon the language used The decision was upon 
the right of a statutory tenant to sub-let. 


On a careful perusal of these decisions of the Supreme Court, including Punyalal’s 
case®, we are unable to discover any ratio in these decisions, which were not rendered. 
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with reference to the mtendment, or structure of the Madras Act, which would 
necessarily imply that the Madras Act should be held applicable only to statutory 
tenancies, and as not affecting contractual tenancies at all during their subsistence. 
On the contrary such a view 1s opposed (1) to the Preamble and the intendment 
expressed therein, (u) to the definitions of ‘landlord’ and ‘tenant’ in the 
Act, (i) to the self-sufficient code enacted in section 10 including a special 
machinery for eviction, (iv) to the provisions of section 7 which enacts specific 
mroads upon the rental agreements of contractual tenancies and (v) to the 
provisions of section 4 as to the fixation of fair rent, as available to all landlords 
and all tenants, as defined in the Act. Thus, the Madras Act has to be 
interpreted as a special Act which does abrogate the Transfer of Property Act, 
with reference to several of its provisions , of course, ıt goes further and applies, in 
its terms, not merely to contractual tenancies during their subsistence, but also to 
statutory tenancies, after the determination of a contractual tenancy Under 
the terms of this Act, therefore, a landlord can evict a tenant on the special grounds 
available, notwithstanding the subsistence of a contractual tenancy, and even though 
it has not been determmed But, equally, the tenant has the protection of the Act, 
even after the termination of the contractual tenancy, so long as he does not do any- 
thing which removes the bar of eviction and provides no ground for eviction in 
terms of the Act Both during the subsistence of the contractual tenancy, and 
thereafter the parties have the right to get the fair rent determined This seems to 
be the only interpretation which does justice to the specific provisions of this statute, 
ithe legislative competence for such an enactment not being in question 


We may here notice certam decisions cited at the bar, particularly by Sri 
Tiruvenkatachari, upon the relationship between a contractual tenancy and a 
‘statutory tenancy’ and the prmerple that the jural relationship of landlord and 
tenant does not arise from mere nomenclature or any accidental features Thus, 
in Shyamacharan v Sheojee Bhai!, a Bench of that Court held that a settlement pendente 
hte m a suit for eviction, by which the tenant undertook certam obligations of pay- 
ment, did not create a fresh tenancy or leasehold right In Sampath Mudahar v. 
Sakunthala Ammal?, Jagadisan, J , held that the terms of a joint endorsement made 
in a suit, did not constitute the jural relationship of landlord and tenant In 
American Economical Laundry v Liitie?, the Court held, with reference to section 
12 (1) (g) of the Increase of Rent and Mortgage Interest (Restrictions) Act, 1920, that 
the daughter, who remained in possession after the death of the tenant, did not 
succeed to the tenancy, as her deceased father had suffered an order for possession. 
In Mills v Alen*, the Court held that, after a warrant for possession had ceased 
to be effective the subsequent death of the tenant and succession by the first 
defendant, gave rise to a statutory tenancy in favour of the first defendant This 
Ine of cases had more relevance to the arguments based on the specifie facts ın 
Application No 2443 of 1963 1n CS No. 163 of 1962, one of the proceedings before 
us. 


We may now proceed to briefly notice the decisions of other High Courts, 
several of which are in point, in the sense that they have also noted certain provisions 
of the Madras Act. Shambhooran v. Mangalsmgh® 1s important because the Rajasthan 
Act (XVII of 1960) was held to be only supplementary to the provisions of the 
Transfer of Property Act, without affecting those provisions in any manner For 
that reason, the assent of the President under Article 254 (1) of the Constitution 
was not required to make the statute effective In Sıddanna v Venkatesh, a Division 
Bench of the Mysore High Court held, following Punjalal's case", that under Bombay 
Act LVII of 1947 a suit for eviction was not maintainable, unless the tenancy was 
both determined by a notice under section 106 of the Transfer of Property Act, and 
another notice as required by section 12 (2) of the Bombay Act We have already 

tressed the great difficulty in adopting such a view on the interpretation of the 
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Madras Act, and the considerations against that view In Pak Das v. House Rent 
Controller, Cuttack}, a Division Bench of that Court held that notice to quit under 
sction 106 of the Transfer of Property Act was not necessary for eviction proceed- 
ings under section 7 of the Orissa Housc Rent Control Act, 1958 It 1s interesting to 
note that the decisions of this Court in Kishnamoorthy v — Parthasarathy?, Rangaswami 
Naduv Bangaru Chetty?, and Kuppuswami v Mahadeva*, were noticed and relied on 

Again in Shri Hem Chand v Shrimat: Sham Devi*, with regard to the Delhi and Ajmer 
Merwara Rent Control Act, a Division Bench held that the provisions of section 106 
of the Transfer of Property Act, requiring the service of a notice on the tenant, had 
no relevance in considermg the application for ejectment under this Act 

Mohammed Ghouse v Karunnissa Begum® was on thc Hyderabad Rent Control Order, 
and the Division Bench held that the provisions of section 111 of the Transfer of 
Property Act did not apply to cases of ejectment of a tenant within the purview 
of this Order Karamsay Kanji v Velje Vir? ıs of great interest, as here Chagla, 
C J., was interpreting the application by a tenant for fixation of standard rent, in 
relation to a suit by a landlord for claiming contractual rent The same arguments, 
that have been urged before us, both with regard to the sanctity of contracts and 
the absence of a likelihood that the Legislature tended to make mroads on prior 
law, were pressed on the authority of the dicta in Chft v Taylor’. The learned 
‘Chief Justice pointed out that the Act was passed to control rents, 1n days of scarcity 
of accommodation, and to prevent a landlord from exacting unconscionable rents, 
and also to provide protection from unjust eviction Section 20 of that Act gave 
a right to the tenant to recover the amount paid to the landlord in excess of the 
standard rent Sections 4 and 7 of our Act, and indeed the entire scheme of the 
1960 Act, render 1t clear beyond doubt that the tenant has a right to obtain a fixa- 
thon of fair rent, whether it 1s a subsisting contractual tenancy, or a statutory tenancy 
that applies to his case Arguments based on the sanctity of contracts, or the hkely 
absence of an intention on the part of the Legislature to make mroads upon property 
law, are, ın my view, quite out of place in construing a statute, which has the special 
purpose of regulating the letting, rents and habihty for eviction in respect of all 
tenancies of buildings m the State We would, therefore, unhesitatingly answer 
the reference in the form that, as far as the Madras Act 1s concerned, the right to 
apply for fixation of fair rent ıs vested ın all landlords and tenants of buildings, 
both durimg the subsistence of a contractual tenancy and after its determination and, 
that, similarly the right of a landlord to apply for eviction on the ground specified 
in section 10 is not affected by the absence of a statutory notice under the Transfer 
of Property Act determing that tenancy. 


On the facts of the present case, ıt is Messrs Raval & Company (tenants) who 
are objecting to the determination ofa fair rent at the instance of the landlords, 
‘during the subsistence of the tenancy But that can make no essential difference, for, 
the adoption of the view piessed by Sri Tiruvenkatachari would automatically 
-disentitle tenants from relief, who may be paying rents far higher than the fair rent, 
under agreements of tenancy, which might have a currency for years in future. 
As Jagadisan, J , pointed out in Venkataswam v Abdul Rahim & Bros 9, a fair rent is, 
essentially, a just rent, having regard to all relevant circumstances , it 1s not a rent 
favourable to the landlord, or favourable to the tenant, as such 
We now turn to the aspect of the case which relates to Article 14, and the attack 
on Amending Act XI of 1964 both upon grounds of hostile discrimination, and 
infringement of rights guaranteed under Article 19 
The argument based upon hostile discrimination. (Article 14) will have to be 
considered, both for 1ts proper appreciation and for the purpose of the imputation 
of mala fides against the concerned Minister, upon certain facts including the legisla- 
tive history of the Amending Act XI of 1964 Upon the pleadings, as they stand, the 
pe es ee a A eee ae eke a 
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respective parties, in W P. No 1124 of 1963, are not agreed on the applicability of the 
Amending Act at all. The terms ofthe lease between Messrs Raval & Company, and 
the landlord are set out m the affidavit of Si Damodaran for Messrs. Raval & Com- 
pany inclusive of the original agreement that rent was to be Rs 225 per mensem 
that the lease should enure till 1st May, 1969, and that the lessees should further 
make an annual contribution towards repairs and a sum of Rs 230 towards pro- 
perty-tax. In paragraph 7 of thus affidavit, the average monthly rentalis clarmed to be 
Rs 419 which would come within the ambit of section 30 of Act XVIII of 1960, only 
by virtue of the Amending Act XI of 1964 Atcording to the affidavit for the land- 
lords, the monthly rent 1s only Rs 225 with an additional 25 per cent and hence 
the premises were within the scope of the 1960 Act itself For the purpose of the 
argument, as based upon Article 14, we shall assume that, but for the amending 
Act XI of 1964, these non-residential premises will be wholly exempt from the Rent 
Control enactments, as argued by Sri Tiruvenkatachari. Indisputably, upon such 
issues of fact, concerning which there 1s controversy between the parties, this Court 
will not embark on a trial of the issue under Article 226 of the Constitution 


On the matter of the bona fides of the concerned Munster, the record stands 
thus In the additional affidavit of Sri Damodaran for Messrs Raval & Company there 
is an allegation that, m respect of certam non-residential premises, in the lease of 
which the Minister has a direct interest, there was pressure from the landlord, and 
hence the Minister sponsored Madras Act XI of 1964, influenced by personal 
predilection and pique The concerned Minister has filed an affidavit before us, 
that with regard to these non-residential premises (Nos 6 and 7, Umpherson Street, 
Madras-l), the concerned private firm has an agreement in its favour that it is 
entitled to occupation of those premises on a rent of Rs 500 per mensem, so long 
asitisin business There was, hence no necessity for resort to the protection of the 
Rent Control legislation, in favour of the buildings, and the allegations are 
emphatically denied There 1s a reply affidavit on record in which Sri Damodaran 
frankly admuts that his enquiries with the landlord were ineffective, and hence that 
the allegations of pressure ın respect of these premises could not be proved We 
shall later discuss this question of bona fides on the legal aspect, either as relating 
to the Legislature, or as relating to the particular Mimster Upon the record, we 
can only conclude that the allegations have been controverted and that there ıs 
no material of any kind to substantiate them. 


The legislative history of the Amending Act his been stressed, 1n some detail, 
but ıt will clearly be travelling far outside the scope of this reference to embark upon 
an investigation of the legislative process, as relating to the Amending Act, How- 
ever, a few salient features may be tersely stated It appears that the Select Com- 
mittee upon the origimal Act (Act XVIII of 1960) recommended that the Act should 
not apply to non-residential buildings at all, and that, even with regard to residential 
buildings, 1t should be confined to tenants of the low and middle income groups, 
and that tenancies of the higher class be excluded An amendment was introduced 
by Government, which brought in the classification of residential and non-residential 
tenements within the scope of the Act Legislative Assembly Bill XXXVIII of 
1961, was then brought asa private Bill, which proposed to substitute ın section 
30 the assessment formula, on which that section had been originally based, by the 
formula of actual rent paid by the tenant, which was accepted The consequence 
was that residential buildmgs, up to the rental mits of Rs 250 per mensem and 
non-residential buildings up to the rental limits of Rs 400 per mensem were brought 
within the Rent Control enactments, the Act not to apply with regard to higher 
rentals in both categories 


Legislative Assembly Bill XVII of 1964 (Governmental Bill) was introduced into 
the Assembly on 28th March, 1964, and published by Gazette(Extraordinary) on 
the same day The Bill was taken up and passed in the Assembly on 31st March, 
1964, and ın the Council (Upper House) ıt was taken up on 21st April, 1964, and 
passed that day, it received the assent of the President on}5th August, 1964 Accord- 
ing to the affidavits on record, both oral and written, from members of the business 
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community, concerning demands of exhorbitant rents from tenants of non-residential 
premises, and threats of eviction if these were not complied with, great injury to 
trade and industry, with consequential unemployment, was apprehended, unless 
these non-residential buildings on rentals exceeding Rs 400 per mensem were also 
brought within the scope of the Rent Control legislation 


But Sri Tiruvenkatachari points out that the Statement of Objects ıs a repetition 
of the Statement of Objects ın an earlier Bill LI of 1961, which had gone to the Select 
‘Committee, which committee disapproved of the deletion of clauses (i) and (1u) 
of section 30, as was then contemplated According to the learned Counsel this 
essentially implies that there 1s a re-classification of tenements upon higher rentals 
hitherto exempt from the Act, which 1s a hostile discrummation against the landlords 
of non-residential buildings A certain document (page 35 of Volume II) 1s relied 
on to show that, though there was a demand in the Legislative Council for reference 
to a Select Committee, this was not complied with The haste of the legislative 
process, the absence of scrutiny by the Select Committee, the repetition of the same 
Objects and Reasons without any fresh basis for the discrimination, are all relied 
upon in support of the argument Per contra, the learned Advocate-General 
has placed before us the Rules of the Legislative Assembly, and pointed out that the 
legislative process has strictly been 1n order, any reference to a Select Committee 
has to be proposed and carried through as a resolution, and this was not done. 
Indeed, we are quite unable to see how this matter of the character, of the legis- 
lative process in this case, could at all be canvassed here The Legislature 1s presum- 
ed to have knowledge of the facts and conditions, which render a particular piece 
of legislation expedient and beneficial We have been referred to an extract from 
Tlbert’s Legislative Methods and Forms (page 222) concerning the American Method 
of powers of initiating legislation and of scrutiny of Bills delegated to committees. 
Passages from Rottschaefer’s Handbook of American Constitutional Law (1939 
Edition) have also been adverted to, 1n support of the proposition that the reasonable- 
ness of legislative action cannot be determined, ** without considering the factual 
situation existing when the legislation was enacted” (pp 454 to 460) 


All that can be said on this aspect 1s that the Government claim that the Bill 
"was sponsored in response to agitation and representations, both to the Chief 
Minister and the Minister for Industries, from numerous concerns, which were 
‘tenants of non-residential premises In the leading case upon Article 14, namely, 
Shri Ram Krishna Dalma v Shri Fustice S R Tendolkar and others!, the learned Chief 
Justice has enunciated the criteria (page 297) and two of these are: 


(1) A presumption ın favour of the constitutionality of an enactment; and 


(2) A presumption that the Legislature understands and correctly appreciates 
the need of 1ts own people. 


Again, the good faith of a Legislature must also be presumed, and an interesting 
catena of decisions on this aspect will be found ın Keir and Lawson’s “ Cases in 
‘Constitutional Law," Fourth Edition (1954), page 301. As laid down in Radio 
Corporation PHY Ltd v The Commonwealth, the motives of a legislative body cannot 
be canvassed at all, and do not affect the validity of the legislation In Fretcher v. 
Peck3, corruption of the members of the Legislature was actually alleged, but it was 
held that the bona fides of the exercise of legislative powers cannot be impugned; 
vide Trustees Executors and Agency Co, Lid v Federal Commissioner of Taxation*, and 
Stenhouse v Coleman® The Supreme Court of United States of America has taken 
the same view ın Hamilton v Kentuckil Distilleries Co ® Weare unable to see how 
it could be alleged that the legislative history of this measure affords any basis, 
for the plea of hostile discrimination or 1nequahty of treatment. 
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The criteria with regard to the test of hostile discrimination have been enun- 
ciated in many decisions, and 1t 1s sufficient to refer here to the following that were 
cited before us, Dalma’s case*, Gulf C. @ SFR Co v. Elhs?, V M Syed Mohammad’ 
and Company v The State of Andhra?, State of Madhya Pradesh v Bhopal Sugar Industries, 
and S M Transports (P) Lid v Sankaraswamgal Mutt® All these lay down that 
Article 14 of the Constitution embodies the principle that classification must be 
found on an intelligible differentiation, and that the differentia must have a rational 
relation to the object sought to be achieved by the statute im question The classifi- 
cation may be on different bases The decision in State of Madhya Pradesh v. 
Bhopal Sugar Industries*, is particularly significant as it 1s stressed there that to make 
out a case of denial of the equal protection of the laws under Article 14, a plea of 
differential treatment, by itself, would not be sufficient The party advancing such 
a case must show that he had been treated differently from persons similarly circum- 
stanced, without any reasonable basis, and that this was unjustified In Chirangit Lal 
Choudurt v The Umon of India and others®, it has been laid down that there 1s a strong 
presumption in favour of the validity of legislative classification 


In the present matter, it is difficult even to appreciate the plea of hostile dis- 
crimination urged on behalfof Messrs Raval & Company, who seek toimpugn the 
Amending Act (XI of 1964) on this ground Firstly, the party advancing this pleais 
a tenant, and it 1s urged that landlords were subject to this hostile discrimination; 
it ıs not a landlord who ıs coming forward with the plea that he has been treated. 
differently from those similarly situated Next, the classification of ‘ residential’ 
and ‘ non-residential’ tenancies has been adopted in many tenancy enactments 
and is a well-recogmsed and rational principle of differentiation. Actually, this 
has been conceded by learned Counsel But, if this be conceded, and as the learned. 
Advocate-General rightly stressed, hostile discrimination can be conceivably urged 
only if persons of this class (landlords of non-residential tenements) had been 
differentially treated Certamly, the argument is sustainable, that, on the contrary, 
it was the 1960 Act which prescribed some differential treatment with regard to 
landlords of non-residential premises, this was in the sense that only landlords of 
premises with rentals of Rs 400 and below were brought within the scope of the 
legislation 


In our view there is no basis for the plea of hostile discrimination or the denial 
of equal protection of the law, either with regard to the Amending Act (XI of 
1964), or with regard to the earlier Rent Control enactments, including the Act of 
1960 The successive enactments, have embodied, a perfectly rational principle 
of classification, and the criteria and their application have been evolved, from time 
to time, 1n accordance with the needs of this class of citizens There 1s also a clear 
and discernible nexus between the object of the measure, and the differentia them- 
selves As the measure stands today, 1f any group of tenants has a right to complain 
it ıs the group of tenants occupying residential buildings with rental of over Rs 250 
per mensem who do not have the protection of these beneficial laws at all The 
entire argument has to be repelled, in the context of an evolving democratic State 
with farflung needs for legislation based upon intelligible differentia, in relation to 
the objects of such legislation In Sha Manumal Misremalv Natha Rukmam Ammal” , 
Venkatadri, J, has held that section 30 of Act XVIII of 1960 does not violate 
the equality guaranteed under Article 14 of the Constitution and 1s not void or ultra 
vires and that the classification of protected buildings and exempted buildings on 
the basis of the rent 1s a reasonable one, consistent with the object of the Act, and 
is not discriminatory 


1 (1959) SG] 147 (19591 ML] (SG) 4 (1964180] 555 (1964) 1 IT J 553- 
67 (1959) LAn WR (8C)67 (1959) SGR 5 (1964518 C] 530 (1964 IML J (SC) 
279 146 (1964) | An WR. (SG ) 146 

2. (1896) 41 L Ed 686. 6 (1951) SCJ 29 '1950 SCR 869 

3 (1954 SC] 390 (1954 1 MLJ 619. 7 (1964 I MLJ 312. 
(1954) S GR. 1117 at 1120 
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A word is now called for with regard to the facts in GS No. 163 of 1962, and. 
the points that have been urged before us concerning the interpretation of section 3 
of Act XI of 1964 We need not dwell much upon the facts of C S No 163 of 1962, 
for the simple reason that, within the scope of this reference we are not dealing with 
the evidence of a particular action at all But ıt may be noted that the suit was 
one filed by the landlord (plaintiff) against the tenant (defendant), after the 
termination of the tenancy, for delivery of possession, mesne profits subsequent to 
the date of termmation till the date of plaint, with future mesne profits, etc. There 
is also a compromise decree, which may complicate matters on the application of 
section 3 to this case. Section 5 provides as follows 


“ Every proceeding ın respect of any non-residential building or part thereof pending before any 
Court or other authority or officer on the date of the publication of this Act in the Fert St George 
Gazette and instituted on the ground that such building or part was exempt from the provisions of the 


principal Act by virtue of clause (111) of section 30 of the principal Act, shall cease and determine and 
shall not be enforceable 


Provided that nothing contained in this section shall be deemed to invalidate any suit or proceed- 
ing in which the decree or order passed has been executed or satisfied ın full before the date mentioned 


in this section ” 

It has to be immediately conceded that the wording of this section can by no 
means be described as happy or free from any cloud of ambiguity It is not very 
clear how a proceeding could have been mstituted “ on the ground that such build- 
ing or part was exempt from the provisions of the principal Act by virtue of clause 
(n1) of section 30," or what is the precise scope of the rights and privileges which 
may accrue to the landlord, and which are to cease and determine However, the 
section does not require to be struck down, either on the ground that ıt infringes. 
Article 14, or upon any other patent ground of ulira mres Its applicability to 
the stated facts of CS No 163 of 1962, such as the effect of this section on the 


compromise decree in that proceeding, ıs a matter quite outside the scope of the 
present reference. 


We may now proceed to the other ground of constitutional validity urged before 
us, which 1s the effect of Article 19 either upon Amending Act XI of 1964, or upon. 
the 1960 Act itself In this context, we may assume, for an analysis of the argument, 
that the interest possessed by a tenant ın a lease 1s certainly ‘ property ? for the pur- 
pose of Article 19, equally with the interest of the landlords, vide Bombay Corporation v. 
Panchan! The learned Advocate-General has advanced two main contentions on 
this aspect, after noting them, we shall proceed to consider the argument that the 
1960 Act infringes the rights guaranteed under Article 19 (1) (f) and goes beyond 
the scope of reasonable restrictions on such rights enunciated in sub-clause (5); 


it will be clear that this 1s the only matter that is open for the consideration of 
Court 


The first point stressed by the leaned Advocate-General ıs that a company ıs 
not a citizen, as has been held in State Trading Corporation of India v Commercial Tax 
Officer?, and, ın consequence, that Messrs Raval & Company cannot invoke the 
protection of Article 19 at all This apart, the learned Advocate-General makes 
the next point that, ın the context of Article 358 of the Constitution, Article 19 will 
not restrict the power of the State to make a law which may infringe those rights, 
during the emergency, since the bar of Article 13 (2) will not be operative But it 
is not disputed that Act XI of 1964 was enacted during the emergency, and that 
Article 358 would therefore apply The Supreme Court held in Mackhan Singh v. 
State of Punjab? that “ the suspension of Article 19 during the pendency of the 

` proclamation of emergency removes the fetters created on the legislative and execu- 
tive powers by Article 19 ° In fan Mohammad Noor Mohammad Bagban v The State 
of Gujarat and another*, thew Lordships of the Supreme Court again observed . 
a The President of India having declared in the month of December, 1962 a state of emer- 
gency ın exercise of the powers reserved under the Constitution, the right to enforce the fundamental 


rights guaranteed under Article 19 of the Constitution remains suspended by virtue of Article 358 for- 
the duration of the period of the emergency ” 
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Sri Tiruvenkatachari contends, and we think rightly, that this will not prevent 
hım from seeking to show that the Madras Buildings (Lease and Rent Contiol) 
Act XVIII of 1960 itself infringed Article 19 m certain respects, inclusive of the 
enacted right of a landlord or tenant to obtain a fixation of fair rent, notwithstanding 
a rent determined by a contractual tenancy, and hence that ıt must be struck down 
with reference to those provisions This matter came up before a Full Bench of 
the Assam High Court in Shyam Behari v. Umon of Indiat, The learned Judges 
held that the infraction of Article 358 on Article 19 was only m respect of a law 
enacted during the emergency, and the validity of an earlier law could certainly 
be challenged on the ground of violating Article 19 of the Constitution With 
respect, we agree with this view, and must hold that 1t is open to Sri Tiruvenkatachazi 
to show that certam provisions of the 1960 Act were violative of Article 19 If 
that be so, the validity of Act XI of 1964 may not really arise, since, both 1n respect 
of eviction durmg a contractual tenancy, and the fixation of a fair rent, differing 
from the contractual rent, during its subsistence, the relevant provisions of the 1960 
Act would have to be struck down, should the argument prevail The very basis 
for Act XI of 1964 will therefore disappear. 


Upon this aspect, it ıs strenuously contended that it ıs not a reasonable restric- 
tion upon the right to property, to interfere, by means of a special enactment with 
the rent agreed upon between the parties during the subsistence of the tenancy- 
contract There 1s absolutely no justification for thus infringing the sanctity of 
a contract, and of property right, particularly as these Rent Control Acts, are, 
invariably, ad hoc and limited in tıme. An even more vehement argument is 
that, on the same basis, there ought not to be an eviction of a tenant, durmg the 
contract of tenancy, even though he may be guilty of * wilful default ’ in the payment 
of rents, without first determining the contractual tenancy, where the contractual 
tenancy does not provide, by its terms, for eviction or forfeiture of the lease for non- 
payment of rent, this ought not to be mtroduced by a special enactment But, 
‘upon deeper scrutmy, it will be seen that this hne of reasoning musses the signifi- 
cance of the Rent Control enactments altogether, in the context of rapid industriali- 
sation, and accelerating urban rents for buildings Taking up the second hmb 
of the argument first, it can easily be shown that this misses the true;feature of the 
protection afforded to tenants, by the Rent Control Act — Thatis a protection which, 
as their Lordships of the Supreme Court have pointed out, 1s extended to occupiers 
of buildings, even after the determination of the tenancy, who thus become * statu- 
tory tenants’, that is a powerful restriction on the right of a landlord to obtam 
‘possession of the leased premises, on determiming the lease, under the ordinary 
Jaw of property. ; 

Having thus restricted such a right, by providing that neither during the subsis- 
tence of a contract of tenancy, nor thereafter, can the tenant be evicted so long as he 
fulfils certain terms, the Legislature has, in equity, imposed corresponding obligations 
on the tenants, whether contractual or statutory If they infringe those terms of 
protection, the landlord 1s given the right to obtain possession of the premises by 
the special machinery under the Act. The same argument ıs applicable to what are 
termed ‘fair rents’ under the Act Whether the contractual tenancy includes 
a stipulation for rent at a higher figure, or otherwise, both the landlord and tenant 
are entitled, notwithstanding the contract, to obtain this fixation , that 15, a Just and 
reasonable rent, and hence the provision is neither for landlords nor for tenants, 
but for both Such a restriction 1s eminently fair and equitable, during a period 
when economic forces might compel persons to contract for rentals which are un- 
just. 


The following cases may be noticed upon this aspect. The right of the Legis- 
Jature to impose reasonable restrictions upon this right to property has been noticed 
in Bombay Corporation v Pancham? In Ram Krishna v Radhamal*, a Bench of the 
Allahabad High Court was concerned with the U P Rent Control Act III of 1947, 





—— 
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and the Bench held that the restrictions enacted were reasonable and. did not 
infringe Article 19 (1) (f) In Venkatachellumy Kabalamuthy,* Ramaswamy, J., pointed 
out that these provisions or restrictions were essential in public interest during a 
period of scarce accommodation, and did not violate Article 19 (1) (f) The 
learned Judge has referred to several decisions of other Courts, similarly upholding 
enactments in other States In Krishnan Singh v Rajasthan State®, Venkatarama 
Ayyar, J , pointed out, with regard to Article 19 (1) ( f), in the context of the Marwar 
Land Revenue Act, that. 


* a fundamental right which a citizen has to hold and enjoy property imports only a. ght to 
recover reasonable rent and therefore a legislation whose object 1s to fix fair and equitable rent 
cannot be said to invade that nght ” 


In Subramama v Dharmalnga*, this Cout held, with reference to section 3 
(1) the Madras Cultivating Tenants Protection Act, 1955 and section 9 (2) of 
the Madras Cultivating Tenants (Payment of Fair Rent) Act, that they 
represented a valid exercise of the legislative power of the State, and that 
the restrictions imposed by these Acts on the fundamental rights guaranteed to 
the land owner by Article 19 (1) (f) were reasonable Indeed, we thmk it 
would be almost impossible to sustain any doctrine of the inwviolabihty of 
contractual rights, in the context of the welfare legislation, which has become so 
marked a characteristic of modern times It 1s difficult to see how, if a Legislature 
could enact that an exorbitant rate of interest could be struck down by a Court and 
the debtor relieved against this, notwithstanding the terms of a contract, it cannot 
validly enact that both a landlord and tenant may apply for the determination of 
fair rent for premises, though the contract may be subsisting The same remarks 
would be applicable to many other restrictions upon property, 1mposed 1n numerous 
fields of human activity, which have been held to be reasonable. 


In our view, therefore, the Reference must be answered in the terms that we 
have indicated earher The Madras Rent Control Acts, viewed, from any pers- 
pective, such as that of legislative competence legislative intendment or the plain 
significance of the structure of the enactments, admits only of one interpretation, 
they mterfere both with contractual and statutory tenancies, by affording a special 
protection to tenants against eviction, and also balancing this by certain corres- 
ponding obligations imposed on tenants For this reason, the determination of a 
contractual tenancy by notice under the Transfer of Property Act 1s not essential, 
for the landlord to obtain eviction on the grounds specified 1n section 10, as those 
are the very terms of the protection afforded to tenants, even after the determination 
of tenancies. The Act 1s a complete Code for Tribunals exercising this jurisdiction 
for the execution of the orders of such Tribunals, and for appeal and revision 
‘The absence of a non abstante clause does not affect the interpretation of the Act, 
with regard to the inroads 1t makes upon the previous property law of landlords and 
tenants of buildings Equally, ıt enables both landlords and tenants to seek the 
benefit of the fixation of fair rent, under its provisions, and by the special machinery 
provided, whether a contractual tenancy with different terms prevails, or 1t has been 
determmed The Acts are within the competence of the Legislature and validly 
passed, including Act XI of 1964 None of them 1s liable to be struck down, either 
on the ground of hostile discrimination under Article 14, or on the ground that there 
has been an unreasonable restriction of fundamental rights guaranteed under 
Article 19 (1) (f) of the Constitution. 


WP No 1124 of 1963, CR P No 1816 of 1963 and Application No 2443 of 
1964 in CS No 163 of 1962 will now have to be remitted to the respective Courts, 
"where they were pending, for disposal on the merits 


V.K. i SS Reference answered 

accordingly. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT .—MR. Justice T. VENKATADRI 


Ukaippaligal Munna (firm), Madura and others Appellants* 
v. 
V Ganesan and others .. Respondents. 


Gwil Procedure Gode (V of 1908), Order 21, rule 90—Settng asıde Gourt auction sale on the ground of 
Jraud or material trregularity—Scope of 

The term ‘ irregularity ’1n Order 21, rule 90, Civil Procedure Code, means ‘not bemg in con- 
formity with the law or any recognised rule’ The material irregularity complained of must be one 
on the part of the Court or its officers and 1t should be shown that there has been disregard of some 
positive provision of law relating to execution 

It is no doubt true that a duty 1s cast upon a Court to make a proper valuation of the property 
put up for sale in execution and such valuation should be included 1n the sale proclamation. The 
duty ıs not discharged by merely stating the value respectively put up by the parties While the omis- 
sion to state the estimated value of the property 1n the sale proclamation may not be by itself a maternal 
irregularity, if the Court includes the valuation 1t should be the fairly accurate value. But before an 
execution sale could be set aside on the ground of gross under valuation 1n the sale proclamation it 
should be established that substantial loss or 1njury has been occasioned to the judgment-debtor on. 
account of such irregularity Where the yudgment-debtor did not assist the Court in arriving at a 
proper valuation and allowed the sale to proceed and actually the property was sold at a price higher 
than what was anticipated by the judgment-debtor, ıt cannot be said that any substantial loss or 
injury could have occurred merely because the value stated 1n the sale proclamation was far lower 
than the actual price fetched 1n the sale. -— 


Appeals against the orders of the Court of the Subordinate Judge of Madurai. 
in E.A. Nos. 635 and 637 of 1961 respectively in E.P. No. 280 of 1960 in O.S. No. 
10 of 1959 dated 22nd November, 1961, on its file. 


S Tyagaraja Iyer, for T. Marim, for Appellants and for 3rd Respondent in 
A.A.O. No 94 of 1962 : 


M. Sundaram, V. Narayanaswami, R. Ramasubba Iyer, T. R. Mam, K Rajah Iyer] and. 
K. Sarvabhuman, for Respondents 


The Court made the following 


Onprn —These two appeals arise out of execution proceedings in OS No. 10 
of 1959 The appellants herein filed applications to set aside the sale in respect of 
two properties. The appellant in C.M.A. No 94 of 1962 1s the petitioner in E.A. 
No. 635 of 1961 and she ıs a third party interested ın lot 2, and the appellants in. 
C M.A No 95 of 1962 are the petitioners in E A No. 637 of 1961, They are defen- 
dants 1, 3 and 4 who are interested in lot 1. They alleged ın the applications that 
the sale was vitiated by fraud and material irregularities m the conduct of the sale, 
on the ground that the description of the properties were not properly given in the 
sale proclamation, that the sale proclamation itself was not properly published and. 
that the properties sold ın the public auction were grossly undervalued with a deli- 
berate intention to mislead the bidders The Couit below held that there was no 
fraud or material uregularity in the conduct of the sale. Hence the appeals, 


The facts of the case reveal that lot 1 consists of a small house and shops and 
lot 2 consists of shops in Madurai Town The terms of the proclamation were settled 
on 18th March, 1961, lot 1 being valued at Rs 7,000 and lot 2 at Rs 6,000. The 
properties were proclaimed to be sold on 26th June, 1961. After several adjourn- 
ments, lot 1 was sold for Rs 11,600 and lot 2 was sold for Rs. 40,000 subject to a 
mortgage for Rs 4,000 The appellants complain that 1t was the gross undervalua- 
tion of the properties in the sale proclamation that mislead the intending bidders and. 
therefore the sale was vitiated with material irregularities in the conduct of the sale. 
Though the sale began on 10th July, 1961, 1t was continued from day to day and 
finally closed on 17th July, 1961. The sale was confirmed on 22nd November, 1961. 
The purchaser took symbolical possession 1n the month of December, 1961 and took 
physical possession 1n the month of June, 1962. The purchaser immediately put up 
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a huge structure worth about Rs 1,50,000-00. It 1s true that the judgment-debtors. 
(appellants) have filed appeals. But they did not obtain stay of delivery of posses- 
sion. Even though their application was dismissed on 28th March, 1962, they did. 
not take any proceeding for stay of further construction by the purchaser. Now these 
appeals come up for final disposal after a period of four years 


The only question fo: consideration 1s whether the sale has been vitiated by 
fiaud and material irregularities. According to the appellants, lot 1 was grossly 
undervalued at Rs. 7,000 though as a matter of fact, ıt was sold for Rs. 11,600. 
Similarly, according to the appellants, lot 2 was grossly undervalued at Rs. 6,000 
though, as a matter of fact, 1t was sold for Rs. 40,000. On the facts of this case, it 
1s clear that the judgment-debtors were not put to any loss and they were not also 
prejudiced, because the properties were sold for more than what they themselves 
expected. At the time of settling the proclamation, the appellants did not help the 
Court in giving a correct estimate or value of the properties to be sold. It was only the 
decree-holder who gave valuation of the properties, and the Court, on an approxi- 
mate valuation, fixed the upset price During the pendency of the Court-sale pro- 
ceedings, one of the appellants filed an affidavit stating that he had entered into an 
agreement of sale with a private party in respect of lot 2 for Rs 35,000 and requested. 
the Court to adjourn the sale. But the Court refused to adjourn the sale, and ulti- 
mately due to keen competition this item was sold for Rs. 40,000 subject to a mort- . 
gage, and lot 2 was sold for Rs. 11,000. In the circumstances 1t 1s not possible for me 
to say that the judgment-debtors are seriously prejudiced by the Court sale 


But what learned Counsel for the appellants represents to me 1s that, if these 
properties were properly valued in the sale proclamation, any one of the properties. 
would have been enough to satisfy the decree amount which was only Rs. 24,000 
and therefore one of the properties could have been saved But the appellants did. 
not take any steps or take appropriate proceedings for stopping the sale. On the 
other hand, they allowed the properties to be sold They did not obtain any stay 
of confirmation ofthesale They allowed the purchase: to construct a huge structure 
worth about Rs. 1,50,000. Now they contend that the sale 1s vitiated by fraud and 
material irregularities. 


True, in the law of execution, a sale will be and should be set aside, if there 1s 
fraud or any materialirregulanity ın the conduct of sale Substantial injury. should. 
have been sustained by reason of such fraud or irregularity The term ‘ irregularity’ 
means not being in conformity to some recognised rule There should be nre- 
gularity zn the procedure to be followed for putting up the properties for sale. 
Material irregularity complained of must be one on the part of the Court or its officers. 
In determining what is illegal or irregular, it may be remarked that the distinction 
is one of degree. In order to establish illegality, there must be shown some dis-- 
regard of positive provision of law. tis true that the duty of the Court ıs to make a 
valuation the result of which has to be included in the sale proclamation. Such 
duty 1s not discharged by merely stating the values respectively put up by the parties. 
Even assuming that such a duty has not been observed by the Court, the sale cannot 
be set aside, unless it is established that as a result of such irregularity, substantial 
loss or 1njury has been caused to the judgment-debtor Mere omission to state in 
the proclamation the estrmated value ofthe properties to be sold will not be a material 
wregularity. The authorities are not uniform as to the duty of the Court in 
all cases or in normal cases to make the valuation, of the properties put up for sale. 
But if the Court includes its valuation, the value must be fairly and accurately 
stated In this case, the decree-holde: gave the valuation according to his opinion. 
But the appellants did not help the Court by giving their valuation of the properties. 
It has been held that the Amin of the Court should not be sent to value the properties. 
The Court may fix the upset price But now the law seems to be that even the Court 
should not fix the upset price but only state the valuation of the property as given by 
the decree-holder and judgment-debtor and allow the property to be sold 1n public 
auction. In this case, the sale as regards lot 2 was continued for 7 days. After 
keen competition, this item was sold for Rs. 40,000 subject to a mortgage. In such. 
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a case, ıt is not possible for me to say that the appellants suffered any loss Before a 
sale could be set aside on the ground of material irregularity, the judgment-debtor 
should establish a connection between the irregularity and the loss to the judgment- 
debtor on account of the property being sold for that price In the instant case, I 
cannot say that there was a deliberate mis-statement of the description of the pro- 
perties calculated to mislead the possible bidders and thereby prevent them from 
offering adequate price or from bidding at all The properties in this case have not 
been sold for grossly inadequate price On the other hand, they have been sold for a 
substantial price which would represent the market value of the properties One of 
the judgment-debtors, durmg the pendency of the sale proceedings, requested the 
Court to adjourn the sale in order to enable him to sell lot 2 for Rs 35,000 at a private 
sale Though the Court refused to adjourn the sale, 1n Court auction the particular 
item was sold for Rs 40,000 I do not therefore, see how the appellants have sus- 
tamed any substantial mjury in the conduct of the sale On the other hand, they 
have been substantially benefited by Court sale on account of the keen competition 
evidenced by bidders at the sale Further the appellants themselves allowed the 
purchaser to put up a huge structure worth Rs 1,50,000 There 1s also no allegation 
of any fraud or mala fides on the part of the purchaser Nor did the appellants rush 
to Court when they came to know that the purchaser was puttmg up a huge building 
so as to prevent him from putting up the construction It was also brought to my 
notice that in connection with some other proceeding between the appellants and 
the respondents ın some other suit, they have entered into a compromise to the effect 
that whatever surplus remained in the sale proceeds to the credit of OS No 10 of 
1959, that would be availed of by the decree-holders in the sut In effect, that 
"would mean that the appellants did not have any objection for the sale being con- 
firmed in respect of these properties Even without taking into consideration this 
aspect of the matter, I am of opinion that ıt 1s too late for the appellants to come to 
‘Cout and ask for the properties sold m Court auction, as a huge structure has been 
erected on the properties Furthei the sale ıs not vitiated by any fraud or material 
irregularity and the appellants are not put to substantial injury in the conduct of the 
sale. Under those circumstances, I do not see any reason to interfere with the order 
of the Court below. 


The appeals are accordingly dismissed There will be no order as to costs. 


RM. —— Appeals dismissed. 
[FULL BENCH] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRrsENT —Mr M. ANANTANARAYANAN, Officiating Chief Justice, Mr. JUSTICE 
T VENKATADRI AND Mr Justice P. RAMAKRISHNAN 


The Chief Controlling Revenue Authority, the Board of 
Revenue, Madras Petitioner * 


v. 


The Jawahar Mills Ltd , Salem, represented by one of their 
Directors M S Odayappa Chettiar Respondent 


Stamp Act (II of 1899), section 2 (17) and Artiles 6 (2) (a) and 40 (b) of Schedule I (Madras 
Amendment Act XIV of 1958)—Document 1f a mortgage or agreement relating to deposit of trtle-deeds, pledge or 
pawn—Test 

The definition of a mortgage under section 2 (17) of the Stamp Actis an inclusive one and 11 makes 
no distinction between a legal and an equitable mortgage as contemplated under section 58 of the 
Transfer of Property Act relating to several kinds of mortgages or section 17 of the Registration Act 
speafymg compulsonly registrable documents The Stamp Act no doubt makes a special provision 
under Article 6 which relates to that class of documents which should be interpreted as an agreement 
or memorandum of mortgage by deposit of title deeds and not a mortgage 1n its own right The 
class of documents contemplated under Article 6 of the Stamp Act are those which merely contains 
the bargain between the parties with regard to the deposit of title deeds and probably conditions sub- 
sidiary or ancillary to the deposit of title-deeds If, however, the document contains provisions which 
would normally form covenants in a regular deed of mortgage, the mere fact that 1t also contains the 
‘bargain with regard to deposit of title deeds would not make 1t an agreement for the deposit of title 
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deeds within the meaning of Article 6 If a document does not fall under the special provisions of 
Article 6 1t should necessarily come within Article 40 of Schedule I of the Stamp Act While delivery 
of the title deeds simpheiter nught itself create the charge any bargain between the parties accompany- 
ing such delivery of title deeds, 1f reduced to writing, then 1t 1s the written bargain that will govern the 
scope ofthe security | Where the terms of the memorandum reduced to writing, 1n 1ts own terms speaks 
of the relationship of mortgagor and mortgagee between the parties and mentions specific properties 
as the mortgage security and the debt as the amount due under the mortgage the effect of the docu- 
ment 1s a deed falling under Article 40 (b) of Schedule I to the Stamp Act and not one falling under 
Article 6 (2), even though the document refers to deposit of title deeds at the outset 


In re, Indian Stamp Act, AIR 1954 Bom 462, followed 


Case referred to the High Court by the Chief Controlling Revenue Authority, 
Madras, under section 57 of the Stamp Act, 1899, in the matter of an instru- 
ment dated 29th October, 1957, executed by the Jawahar Mills Ltd , Salem, regard- 
mg the duty chargeable on the said instrument, on his file, on the following question 
of law, namely : 


** Whether the document, dated 29th October, 1957, under reference 1s agreement relating to 
deposit of title deeds, pawn or pledge falling under Article 6 (2) (a) or is mortgage deed falling under 
Article 40 (6) of Schedule I of the Stamp (Madras Amendment) Act of 1958 


The Government Pleader, for State-Petitioner 


V. K. Thruvenkatachari, fo. P Sharfuddin, V  Srmwasan, M G Dastagir and 
T Srinwasan, for Respondent 


The Judgment of the Court was delivered by 


Anantanarayanan, O C 7 —On the 29th of October, 1957, a document, which 
purports to be a memorandum of mortgage by deposit of title deeds, came into 
existence as between the Jawahar Mills Ltd , Salem, and the Indian Overseas Bank 
Limited, The document was presented for registration on 30th October, 1957, and. 
it bore stamps under Article 6 of Schedule I of the Stamp Act The question 
referred to us for decision is, whether this is an agreement relating to the deposit 
of title deeds, pawn or pledge, fallmg under Article 6 (2) (a) of Schedule I, or is a 
mortgage deed falling under Article 40 (6) of the same Schedule, of the 
Stamp Act 


Before proceeding to the details of the recitals ın this document, which has two 
Schedules of properties attached, namely, Schedule ‘A’ and Schedule ‘B?’ ; it 
may be useful to briefly refer to certam relevant provisions of the Stamp 
Act, 1899, the Registration Act and the Transfer of Property Act. Section 
2 (17) of the Stamp Act 1s an inclusive definition of a deed of mortgage, and, by 
its terms, 


“ includes every instrument whereby, for the purpose of securing money advanced, or to be 
advanced by way of loan, or an existing or future debt, or for the performance of an engagement, 
one person transfers, or creates, to, or in favour of, another a right over or in respect of specified 
property.” 


Article 6 of Schedule I is entitled “ Agreement relating to deposit of title deeds 
pawn or pledge " and Article 6 (2) (a) would be the relevant category, 1f the agree- 
ment in the present instance dated 29th October, 1957, 1s not to be construed as one 
falling under Article 40 (b) of Schedule I Article 40 (b) of Schedule I relates to a _ 
mortgage deed, not being an agreement relating to depositof title deeds, pawn or pledge 
(Article 6), when possession 1s not given or agreed to be given by the mortgagor. 
Section 17 of the Registration Act sets forth the categories of documents in respect 
of which registration 1s compulsory. Section 58 of the Transfer of Property Act 
deals with kinds of mortgages recognised by law, and under section 58 ( f), a mort- 
gage could be created by deposit of title deeds with regard to immoveable property, 
1n specified. towns, 1t is not 1n dispute that Salem town has been notified, as a town 
in which such a transaction could validly take place Under section 8 of the Transfer 
of Property Act, and the relevance of this will be later apparent, where the property 
transferred 1s machinery attached to the earth, the moveable parts thereof will 
also be included within the scope of the transfer as an essential incident. Under 
s ection 70 of the same Act, if, after the date of mortgage, any accession is made to 
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the mortgaged property, the mortgagee will ordinarily be entitled to it, in. the 
absence of a contract to the contrary. 

The question whether a particular document should be constured as a mortgage 
falling within Article 40 of Schedule I, or 1s merely an agreement or memorandum 
of the terms of a mortgage created by deposit of title deeds fallmg under Article 
‘6 (2) (a), came up before a Special Bench of the Bombay High Court in In re Indian 
Stamp Act! In other words, the precise question which now concerns us arose fot 
determination on the facts of that case Delivering the judgment of the Bench, 
Chagla, C J. referred to the definition of mortgage deed im section 2 (17), that we 
have set forth earlier. He then pointed out that the Stamp Act, per se, made no 
distinction between a legal and an equitable mortgage But the Legislature made 
-a special provision in Article 6, which relates to that class of documents which should 
be interpreted, as an agreement or memorandum of mortgage by the deposit of 
title deeds, and not a deed of mortgage in its own right. The principle of differen- 


‘tiation between the two categories was expressed by the Bench ın the following 
"words 


“ In other words, 1f the document merely contains the bargain between the parties with regard to 
the deposit of title deeds, then although ıt creates an interest ın ymmoveable property and although ıt 
1s a mortgage deed, still by reason of the provisions of Article 6 the duty payable 1s less than the duty 

"which would have been payable 1f ıt had been a mortgage deed 1n the larger sense of the term. It is 
clear that what was intended by Article 6 was a document which should merely contain the bargain 
between the parties with regard to the deposit of title deeds and, may be, conditions subsidiary or 
ancillary to the deposit of title deeds. But 1f we have a document which contains all the provisions 
"which one would normally find 1n a mortgage deed, then the mere fact that the document also contains 
athe bargain with regard to the deposit of title deeds would not make 1t an agreement for the deposit of 


title deeds 

We may now turn to certain other decisions which have a bearmg on the mam 
argument, by virtue of the operation of section 92 of the Evidence Act 
In Pranjwandas jagjivandas Mehta v Chan Ma Phee®, the Judicial Committee was 
concerned with the precise umplication of a mortgage created by the delivery of 
title deeds of property Obviously, the charge could be created by such a delivery 
Sunpheiter, with nothing else agreed upon between the parties, or reduced to writing, 
in such a case, it is a presumption of law that the scope of the security is the scope of 
the documents of title Where, however, the title-deeds are handed over accompanied 
by a bargain, the terms of that bargam govern the rights of parties with regard to 
the scope of the security If the terms are reduced to writing, that memorandum, 
and that alone, ‘‘ must determine what ıs the scope and extent of the security ^ 
"Ihe dicta of Lord Cairns in the leading case of Shaw v Foster?, were cited to the 
-effect that a bare deposit of the documents of title, without more, will, in equity, 
create a charge on the property referred to, but that where there 1s an actual written 
charge, the terms alone will govern the scope of the security In Subramaman v 
Lutchman*, The Privy Council reiterated that such an agreement must be registered to 
prove a mortgage, and that where the terms are thus to be found im a registered docu- 
ment, “oral proof of the mortgage is inadmissible” In the language of Couch, C J., 
in another case “ the reason 1s that the writing is tacitly considered by the parties 
themselves as the only repository and the appropriate evidence of their agreement ”’ 


In Ashar Reza Khan v. Mohomed Mehl: Hossein Khan, the Judicial Committee 
‘had before them deeds of mortgage and of sale and a certificate of sale, of shares in 
a Zamindari In the absence of words of exception or reservation, the documents 
were held to convey both the interests in the houses, on the land, and in the profits 
or rents derived from them. In Berumull Sowcar v. Velu Gramany9, Patanjah Sastri, J. 
observed that where a person erected a superstructure on the site of which he was a 
tenant, and subsequently purchased the site from the landlord, the deposit of title 
deeds, though relating only to the land, would clearly cover the house, and create 
an equitable mortgage of the entire property of both site and superstructure 
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We can now proceed to follow the argument of learned Counsel for the Jawahar 
Mulls Limited, Salem, Sm V. K Tinruvenkatachari Huis argument is that the 
principle of differentiation 1s not correctly stated 1n the Special Bench decision in 
In re Indian Stamp Act!, the passage from which was set forth by us earher The 
law permits a mortgage by the deposit of title deeds under section 58 (f) of the 
Transfer of Property Act, and this we have already seen. Such a mortgage could 
be created, as observed by the Judicial Committee, either by a bare deposit, or by 
a deposit accompanied by the terms of a bargain, or by a deposit with an agreement 
or memorandum of the terms, in writing, which must be necessarily registered, to 
be admissible ın evidence Where such a memorandum exists, no parole evidence 
is admissible on the terms of the bargam, because of the inhibiting force of section 
92 of the Evidence Act This necessarily ımphes that the parties, in thei 
own interest, should reduce all the terms to the writing of the agreement, including 
even minute particulars For this1eason, the dicta in In re Indian Stam Act}, to the 
effect that the document should meiely contain the bargam between the parties and 
perhaps conditions ancillary to the deposit, but no other terms, may not be the 
statement of the correct position at law According to learned Counsel, since the 
parties are perfectly free to reduce every term of the bargain into writing and 
should indeed do so if they want to prove any term whatever, the dichotomy 
apparent in the Bombay decision may not be valid Where the document purports 
to recite the terms of a mortgage by deposit of title deeds, however, extensive and 
minute it may be, ıt falls under Aiticle 6 of Schedule I, and not unde: Article 40. 
The linked argument is that the mere fact that the documents of title handed over 
related only to the actual lands, as in Schedule ‘B’ 1n the present case, will not 
prove either that the scope of the security could not validly imclude the factory 
buildings on the lands and the machinery installed therein. (Schedule A), or that 
the wider scope of Schedule * A? would imply that the document ıs a deed of mort- 
gage falling under Article 40 


We have carefully considered this line of 1easoning, and, in our view, it cannot 
avail the respondent—(The Jawahar Mills Limited) on the very strong facts of the 
present case The document, in the present case, appears to us, beyond controversy, 
to be a document of a mortgage of properties mn 1ts own right, and not at all merely 
a memorandum of the terms of a bargam accompanying a mortgage by deposit of 
title deeds. Surely, one vital differentiating factor would be, the legal effect of the 
document, uf we supposed that the title deeds were not actually deposited, or that 
some other title deeds not relevant to these properties had been deposited. It is 
here that we must refer to the explicit recitals of the present document, creating 
mortgage rights 1n favour of the mortgagee by 1ts own terms of disposition, though 
the deposit of title deeds ıs referred to at the outset The following passages, in 
our view, are conclusive on this vital aspect. 


“ (1) That the properties hereby charged shall be and remain as continuing security for the 
‘balance from time to time due to the mortgagees. 


(2) That the mortgagors do hereby declare and assure that the properties described in 
Schedule ‘ A ' hereto belong absolutely to them and that no other person has any manner of right, 
title or interest... . and that there 1s no encumbrance or charge 


Ey That the mortgagors shall at all times during the continuance of the security hereby 
creat t e. eoo .. 


(4) (Ifthe mortgagors neglect o1 refuse to effect insurance as agieed upon) ‘ıt shall be lawful 
for but not obligatory upon the mortgagees to pay such premia and to keep the mortgaged properties 
so insured by the mortgagees for such purpose shall be charged to " shall be 
secured upon the mortgaged properties ° 


4 (5) That all moneys 1eceived unde: any insurance o1 any part of the property hereby mort- 
gaged. 
(6) That the mortgagors hereby undertake. + 


(7) Accelerating clause to the effect that ‘ on default of payment of any such quarterly interest 


bon entire amount due under the mortgage hereby created shall become due and xmmediately pay- 
able’. 
eee a 
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We have no doubt whatever that these recitals in the document create, by their 
own force, a mortgage, 1n favour of the Indian Overseas Bank Limited, in respect 
of all the properties of Schedules ‘ A’ and * D? quite apart from the deposits of title 
deeds under Schedule ‘B’ On the present facts, we are further not able to accept 
the argument of learned Counsel (Sri Thiruvenkatacharn), based upon section 8 
of the Transfer of Property Act Even if we concede that the properties referred 
to in Schedule ‘ B ’ (lands), which details the deeds of title deposited, must be held 
to include the factory buildings thereon erected prior to the mortgage, 1t 1s extremely 
difficult to see how any presumption can be drawn that the mortgage, by deposit 
of title deeds would include the electrical machinery, transformers, switch gear, 
generating sets etc , minutely particularised in Schedule ‘A’ There 1s absolutely 
nothing to show that these are not separable machines, and ıt 1s noteworthy that 
even future acquisitions are, under the document, to be mclude ın the security. 
Thus, this 1s a far stronger case for the interpretation of the document as a document 
of mortgage nats own right, than the case discussed ın In re Indian Stamp Act! Nor 
is learned Counsel for the respondent able to explain, or account for, the specific 
words of the document creating a security in favour of the mortgagee, as upon the 
document itself, and quite apart from a deposit of title deeds, or the terms of the 
bargain of such a deposit We must, therefore, unhesitatingly answer the Reference 
to the effect that the document ıs a deed falling under Article 40 (b) of Schedule I 
of the Stamp Act Parties will bear their own costs 


RM —— Answered accordingly. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
Presenr —Mr. M ANANTANARAYANAN, Officiating Chief Justice. 


Nagammal Petitioner * 
v 
Man and others Respondents. 


Criminal Procedure Gode (V of 1898), section 145 (1)—Order under—Duty of Magistrate to apply his mind 
before promulgation of the notification 


Under section 145 (1) of the Criminal Procedure Code, before promulgating a notification the 
Magistrate must be satisfied that a dispute likely to cause a breach of the peace exists, concerning pro- 
perty within his jurisdiction and in his order he 1s required to state the grounds of his being so satisfied... 
Even where the Magistrate relies on the mformation laid by the police, the order should make it clear 
that the Magistrate has applied his judicial mind to the information and has come toa conclusion. 
that he should take action under section 145 (1) of the Code 

Petition under sections 435 and 439 of the Code of Crimmal Procedure, 1898> 
praying the High Court to revise the Judgment of the Court of the Sub-Divisiona! 
Magistrate (J) Sankar1 in MC No 53 of 1965 


B Soundara Pandyan for P R Gokula Krishnan and R. Balasubramamam, for 
Petitioner. 


R. Desikachari and S Krishna Rao, fo. Respondents 

Public Prosecutor (V P Raman) on behalf of State 

The Court made the followmg 

ORDER .—In my view, the learned Sub-Divisional Magistrate (J) of Sankari, 
was perfectly justified ın dropping further proceedings under section 145 Criminal 
Procedure Code, and, in dismissing the petition The facts are that the Revision. 
Petitioner Nagammal (Party A) had moved the Executives Magistrate of requisite 
jurisdiction, for promulgating an order under section 145 (1) Criminal Procedurt 
Code, 1n respect of a small piece of land upon which some structures had been put 
up Party B opposed the claim of the Revision Petitioner to possession of this 
land, and, ordinarily speaking, the Executive First Class Magistrate of Sankari 
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(Cri R.P. No. 768 of 1965 ) 
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would probably have been in order in taking cognizance, and m promulgating a 
notification under section 145 (1), Crimmal Procedure Code Even so, the learned 
Sub-Divisional Magistrate (J) of Sankari, to whom the proceedings were subse- 
quently transferred for disposal, had every jurisdiction to drop the proceedings, 
under section 145 (5), Ciuminal Procedure Code if he was satisfied that the dispute 
had ceased to exist 


Actually, the proceedings had to be dropped, because the order of the Executive 
First Class Magistrate of Sankari ıs not in conformity with the requirements of the 
law As 1t 1s not a valid order, this particular proceeding had necessarily to be 
abandoned The law 1s very clear. Under section 145 (1), Criminal Procedure 
Code it 15 the Magistrate who must be satisfied that a dispute likely to cause a breach 
of the peace exists, concerning property within his jurisdiction, and, ın his order, 
he is required to state “ the grounds of his being so satisfied" In the present case, 
all that we have 1n paragraph 2 of the order 1s that information was laid by the 
Inspector of Police, Sankari, about this dispute Paragraph 3 then merely calls 
upon the parties under section 145 (1), Criminal Procedure Code, to produce evidence 
concerning the facts of possession Learned Counsel for the revision petitioner 
has drawn my attention to a decision of a Bench of the 'Tripura Judicial Commis- 
sioner's Court, reported in Altab Alı v Jagadish Chandra*, which contains a state- 
ment of law that 


* the section does not say that the Magistrate should write in his preliminary order in so many 
words that he was satisfied "' E 


The section does make ıt mandatory that the Magistrate should state in writing 
“the grounds of his being so satisfied” ; even if that particular word ıs not used, 
language to simula: effect must be employed, and, the crux of the matter is that the 
order must make it evident that the Magistrate had applied his judicial mind to 
the information, and had come to the conclusion that he should take action under 
section 145 (1), Criminal Procedure Code In the present case, there 1s no such 
evidence. As far as I can judge from the order, the Executive First Class Magistrate 
seems to have thought that, when the Police laid some mformation concerning a 
dispute about property in his jurisdiction, which might lead to a breach of the peace, 
the Magistrate was thereupon bound to exercise his power under section 145, 
Criminal Procedure Code That 1s not the law, and, in that case action under this 
section would merely mean a form of police procedure, and not a judicial proceeding 
atall. I entirely agree with the view taken by the learned Sub-Divisional Magistrate 
that this order 15 void There is, of course, nothing to prevent the revision petitioner 
from moving the authorities again, if the dispute and the imminent likelihood. of 
the breach of the peace still exist or the revision petitioner, 1f so advised, may file 
a civil suit for mjunction m the Court of requisite jurisdiction 


With these observations, the revision proceeding 1s dismissed 
R.M. ——— Revision dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 


Present —Mr M ANANTANARAYANAN, Officating Chief Justice. 
A M Hussain . Petitioner* . 


Madras Buildings (Lease and Rent Gontrol) Act (XVIII of 1960), sections 3 (5) and 33—Landlord inter- 
Jering unth the building after an allotment order—O ffence—Onus 


Under section 3 (5) of the Madras Buildings (Lease and Rent Control) Act, 1960, 1t ıs the duty 
of the landlord to deliver possession of the building and fixtures ın good and tenantable condition of 
the authorised officer or the allottee when once the building is taken over by the Government Any 
interference with the building or its fixtures will be an offence punishable under section 33 of the Act 


Where the evidence clearly established that a building was in a good and tenantable condition 
at the time of the notification of vacancy and inspection by the Inspector, the allottee Jater saw the 
premises 1n good condition and paid an advance of Rs 100 , but ıt was found to have been rendered. 
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anto a state of disrepair by the removal of fixtures, doors, lights and tap, ete , when the allottee visited 
the house that same evening and the building was 1n the control and possession of the landlord during 
the interval, the burden 1s on the landlord to explain how such a state of disrepair came into existence 

It ıs impossible to expect direct evidence in such a case nor 1s 1t possible to enter into any speculation 
whether a landlord would wantonly cause disrepair to his own property In the absence of proper 
explanation by the landlord, expecially in the context of his claiming higher rent and attempting to 
get a release of the building, 1t should be held that the landlord is guilty of the offence. 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Order of the Court of the Chief Presidency 
Magistrate, Egmore, Madras, dated 4th March, 1965 and made in GG No 690 
of 1965 


P P. Selvarajan, for Petitioner 
The Public Prosecutor (V. P. Raman), for State 
The Court made the following 


Onprn.—Upon the evidence, it appears to me that the leained Chief Presidency 
Magistrate was perfectly justified in convicting the 1evision petitioner (A. M 
Hussain) under section 3 (5) of the Madras Buildings (Lease and Rent Control) 
Act, 1960, read with section 33. f 


The facts, as they appear m the record, do not seem to be capable of being 
controverted at all They are so clear and defimte It has to be conceded that 
this landlord (revision petitioner) duly notified the vacancy of this residential house, 
and an Inspector has inspected the house on 28th March, 1964, and made a report 
about the state of the building and the fixtures The new tenant, to whom the 
premises had been allotted by the Accommodation Controller, paid the advance, 
and made an inspection of the building as a preliminary measure, before entering 
into occupation He went to the house on 5th April, 1964, established contact 
with the landlord (revision petitioner) and gave Rs. 100 as advance, which was 
accepted On the same day, according to PW 1, the revision petitioner told him 
that the building was not ın good condition and that he (the tenant) should decline 
to occupy it, as ıt was unfit for occupation On the evening of 5th April, 1964, 
the tenant again came to the building, and saw that the building had been altered 
into a state of considerable disrepair Electrical fittings, domes, etc, had been 
removed, the doors were dismounted and kept aside, and the tap had been removed 
The tenant made a complaint, upon which this prosecution followed under section 
3 (5), which is to the effect that the landlord is bound to dehver possession of the 
building and the fixtures “ ın good tenantable repair and condition to the authorised 
officer or to the allottee ? The conviction is for this offence, and a fine of Rs. 200 
was imposed. 


The main argument of learned Counsel for the revision petitioner is that his 
chent is a Senior Development Officer of the Life Insurance Corporation, a person 
of respectability and responsibility, who is hardly likely to cause damage to his own 
building, in order to render ıt uninhabitable by the allottee. Unfortunately, it is 
not possible to proceed 1nto this aspect 1n any depth, for the simple reason that this 
would be sheer speculation The logic of the facts, as established by the evidence, 
leads only to one conclusion The fixtures and doors were there a few days earlier 
and, the Inspector found, everything intact The key was with the landlord, and 
he was in control of the building, and that is not in dispute It ıs not alleged, 
for instance, that anyone else broke into the buildmg, or that there were signs of 
‘unauthorised entry by third parties When the tenant went in on the evening of 
the 5th April, as I have earlier stated, he found the building unmhabitable, and the 
fixtures and fittings had been removed to such an extent, as to render 1t uninhabit- 
able Normally, I would be reluctant to draw an inference against the landlord, 
merely because of these facts But, certainly, one would expect the landlord, who 
had possession and control of the building, to give some explanation for the dis- 
appearance of the fixtures, and for the removed doors. If that state of considerable 
disrepair had come into existence on or before the 5th April, without the knowledge 
of the landlord, or his connivance, there should be at least some explanation of 
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how such a state of affairs came into existence. As the section stands, ıt is impossible 
to expect direct evidence of the alteration of the state of the building by the landlord. 
"There can only be evidence as in this case, based on the actual disrepair found, 
compared to an earlier stage when the fittings and fixtures were intact, and during 
a time when the building was 1n the entire control and possession of the landlord 
"That is precisely the evidence that has been adduced here The landlord has not 
given any explanation whatever for the altered state of affars He denied that 
the fixtures were there, and that the building was ın any different state under the 
previous tenant , here, he 1s totally contradicted by the evidence. 


Under the circumstances, I must confirm the conviction, as the evidence on 
record amply justifies ıt It 1s indeed difficult to believe that a responsible officer 
has wilfully worsened the state of the building, which might involve considerable 
expenditure for himself subsequently, yust in order to prevent a tenancy, and so 
that he might obtain some higher rent But ıt 1s not without significance that the 
landlord was disputing the quantum of rental, and that he was also attempting 
to obtain a release of the building from the operation of the Act, according to the 
very admussions of his learned Counsel. However, I think that the landlord would 
have learnt a lesson by this prosecution, and will hereafte: enforce his rights and 
carly out his obligations within the ambit of the law, and not by disregaiding or 
contravening the law For this reason, I reduce the fine imposed 1n this case to 
one of Rs. 75, or, 1n default, to the same period of simple imprisonment. The 
execess amount of fine, 1f paid, will be refunded. 


R.M. ————— Conviction confirmed } Sentence modified. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT .—Mr M ANANTANARAYANAN, Officiating Chief Justice. 


Subramanian and others Petitroners* 
2. 
Mari . Respondent 


Penal Code (XLV of 1860), section 441— Trespass— When an offence 

It ıs now well settled that in order to constitute a trespass an offence punishable under section 
441 of the Penal Code, :t should be shown that the entry upon the property was with the intent to 
annoy, intimidate or insult The Court should be satisfied that causing annoyance or insult was the 
aim of the entry. It1s not sufficient to show merely that the natural consequence of the entry ss 
likely to cause annoyance or insult 


Where the accused entered upon a piece of land in the honest belief that he had a right to enter 
the same for the purpose of cremating the body of a relation and ignored the protest of the person 
claiming to be in occupation as frivolous, and the accused was strengthened in his belief by a resolution 
of the Panchayat, even though 1ncoirect, ıt cannot be held that the accused 1s guilty of an offence 
ander section 441, Indian Penal Code, as the entry was not with the intent to cause annoyance 


Vullappa v Bhemma Rew, (1917) 33 ML] 729: ILR 41 Mad 156 and Mathri v. State of 
Punjab, (1964) SCR 916, AIR 1964 SC 986, relied 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Judgment of the Court of the Sub-Divisional 
Magistrate, Tirupattur, dated 16th March, 1965 and passed in GA No. 16 of 1965 
(C C. No. 1313 of 1964 on the file of the Court of the Sub-Magistrate, Chengam) 


A. Viswanathan, for Petitioners. 
The Public Prosecutor (V. P. Raman), for State 


The Court made the following 


ORDER —Section 441, Indian Penal Code, which defines the offence of crrmina | 
trespass, lays 1t down 
“ Whoever enters into or upon property 1n the possession of another with intent to commit an 


offence or to 1ntimidate, insult, or annoy any person 1n possession of such property 3^ 3 vs 
as said to commit criminal trespass ” 





* OrLR.C No 899 of 1965 
(Cu RP No 887 of 1965) 25th March, 1966 
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There 1s another part of the definition which relates to a person who lawfully enters 
upon property, but unlawfully continues there with the same criminal intent, but 
this part of the definition does not now concern us 


The case against the revision petitioners (accused 1 to 3) was a very simple one 
that they entered in the land assigned by the Government to Haryan Mari (P W. 1) 
with the assistance of the thot: or the cremation assistant, and had the cremation of 
the body of Chellammal, mother of accused 2 and 3, conducted on that land, in 
spite of the protests of P.W. 1 The appellate Court seems to have thought that the 
intention on the part of the revision petitionérs to cause annoyance to PW 1 could 
be adequately based on the fact spoken to in the evidence, that there was protest 
when the revision petitioners, with the aid of the thot, insisted on having the funeral 
pyre assembled on that land and the body cremated on that land As the record 
stands, I think that the Courts below are definitely mistaken The relevant princi- 
ples are laid down by their Lordships of the Supreme Court ın a passage which 
occurs in Mathri v State of Punjab! In view of this latest exposition of the 
relevant legal principles on a review of cases including the Full Bench decision in 
Vulluppa v Bhemma Rew?, heir Lordships observed . 

‘In order to establish that the entry on the property was with the intent to annoy, intumidate or 
insult, it 1s necessary for the Court to be satisfied that causing such annoyance, intimidation, or msult 
was the aim of the entry, that 1t 1s not sufficient for that purpose to show merely that the natural con- 
sequence of the entry was likely to be annoyance, intimidation or insult, and that this hkely consequence 
was known to the persons entermg ” 

In the present case, the revision petitioners indisputably seem to have genuinely 
considered that place was some kind of burial or cremation ground, and that they 
had every right to have the cremation conducted there As the learned Public 
Prosecutor has been fan enough to pomt out, there 1s actually a resolution of the 
local Panchayat Board, which might well have confirmed or strengthened such an. 
impression. The fact that that resolution may be incorrect on the merits, 1s quite 
irrelevant Apparently, having considered that they had a right to burn the body 
of the old lady 1n that field, the revision petitioners thought that the protests of P.W. 
1, or of any one on his behalf, should be properly brushed aside and ignored They 
did not commit crimmal trespass, though annoyance might have been caused to 
P.W. 1. They might be hable for civil trespass, and for damages arising from 
such trespass, if any But this is a matter upon which there ıs no need to express 
any view within the scope of the present proceeding The revision petitioners are 
acquitted, as the principles of law have not been correctly applied Ther fines, if 
paid, will be refunded 


RM. ———— Revision allowed , Petitioners acquitted. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
Present —MR. Jusrice T. VENKATADRI. 


The Unique Motor and General_Insurance Co , Ltd , Madras Appellant* 
v 
M Kannappa Naicker and another .. Respondents. 


Motor Vehicles Act (IV of 1939), section 110—Insured heavy motor vehicle left in workshop for repaws— 
Accident during trial drive by mechanic carrying out repars—Mechane not possessing licence to drwe heavy motor 
vehicles—Laiability of insurance company 

Tort—Master and servant relationship—Extstence of — Test. 


LI 

A transport company left a passenger bus belonging to ıt in a workshop for effecting repairs 
After the repairs were done the mechanic who carried out the repairs took out the bus for a test drive 
and during the course of this test drive he hit a boy 14 yearsold and caused his death The 
machamc had no licence to drive heavy vehicles to which category the bus which caused the accident 
belonged The vehicle was insured with an insurance company The insurance policy nter aha 
provided that the insurance company will not be liable in respect of any accident sustained or incurred 
while the motor vehicle was being driven by any person other than a driver On the question of the 
liability of the insurance company, 
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Held, the insurance company was not hable to pay compensation either to the insured or to the 
father of the deceased boy 


'The mechanic who undertook the repairs was neither theservant nor the agent of the transport 
company to which the bus belonged Therefore the transport company had no control over him at the 
time of the accident and hence when the bus was involved 1n an accident, the policy of insurance was 
suspended at that tıme and 1t was during the period of suspension of the policy that the vebicle was dri- 
ven by a person other than the driver of the transport company who further did not possess a valid 
licence to drive that vehicle In those circumstances the insurance company was entitled to ask for a 
declaration that they were not liable for the risk as the accident occurred during the period when 
the policy had been suspended 


In determing whether the relationship of matter and servant exists, a number of questions may 
have to be considered lıke the nature of the task undertaken, the freedom of action given, the magnitude 
of the contract amount, the manner in which 1t 1s to be paid, the powers of dismissal and the circums- 
tances in which the payment ofthe reward may be withheld Buta guiding and final test hes in the 
nature and degree of detailed control over the 1ndividual alleged to be 1n the relationship ofservant 
The question of control 1s of considerable importance and Courts have carried the doctrine of control to 
such an extent as to make the owners of cars who retain controlof the vehicle hable for the torts of 
persons to whom the car has been loaned without any relation of master and servant existing The 
owner of a vehicle 1s responsible for the negligent driving of such vehicle by his agent or servant if. he 
retains control But the law has considerably extended the liability of the owner of the vehicle for 
the damage which may result from its negligent use Whether or not the owner be lable depend. 
upon whether 1n fact he has retained control 

Appeal against the Order of the Court of the Motor Accidents Claims 
Tribunal, Chingleput, dated 12th December, 1963 and made m OP No 7l of 
1962 


M R Knshna Iyer, for Appellant 

K Parasaran, for lst Respondent 

R Sundaravaradan, for 2nd Respondent. 
The Court made the followmg 


ORDER —This appeal arises out of an order passed by the Motor Accident? 
Claims Tribunal (District Judge), Chingleput, awarding compensation in a sum of 
Rs 5,000 to the first respondent herein, whose son, a boy aged about 14, studying in 
VII Standard m the Municipal High School, Kancheepuram, died as a result of hav- 
ing been hit by a passanger bus, MDH 2265 owned by the second respondent-trans- 
port company The appellant was also made a party in the claim petition of the first 
respondent, as the bus was msured with them The Insurance Company has pre- 
ferred this appeal canvassing the correctness of the decision of the Tribunal in 
awarding compensation to the first respondent They have contended that there 1s 
no liability to pay compensation, as there was a breach of the conditions incorporated 
in the Insurance Policy The Tribunal below has negatived the contention of the 
Insurance Company and directed the Insurance Company to pay the compensation 
amount. Therefore the question that arises for my consideration in this appeal 1s 
whether the Insurance Company 1s liable to pay compensation to the father of the 
deceased boy It ıs, therefore, necessary to state some more facts 


The second respondent-transport company are the owners of the passenger 
bus MDH 2265, which has a seating capacity of 47 including the driver On the 
fateful day, this bus was not in use or service, as 1t had been left with the Rural Bus 
Workshop for effecting repairs to the said bus The repairs were carried out by 
one mechanic, Palaniswami by name After the repairs, he took out the bus for a 
test drive, and 1t was during the course of the trial drive that the unfortunate accident 
occurred to the son of the claimant It 1s 1n evidence that Palaniswami is not in 
possession of an effective driving licence authorising him to drive heavy vehicles 
He has been given a licence only to drive motor cars (hght motor vehicles). Under 
no stretch of imagination can he be said to possess a licence to drive heavy vehicles 
like an omnibus Therefore learned Counsel for the appellant-Insurance Company 
contended before me that, when the bus was handed over to the workshop for repairs, 
the Insurance policy was suspended for the time being He further contended that 
it was during that period of the suspension of the policy that Palaniswamu, the 
mechanic who did not possess the requisite driving licence to drive a heavy vehicle, 
took out the bus in question and caused the accident to the son of the claimant, 


102 THE MADRAS LAW JOURNAL REPORTS. [1966 


Learned Counsel therefore contended that the Insurance Company would not be 
hable to pay compensation either to the msured or the father of the deceased boy, 
on account of the deliberate breach of the conditions of the policy 

It will be useful to refer, in this connection, to the relevant conditions in. 
the Insurance Policy, under the head ‘ General Exemptions ° 

“The company shall not be liable under this policy ın respect of 


(1) A E n 
Qs x : 
(3) any accident, loss, damage and/or habihty caused, sustained or incurred whilst the motor -> 
vehicle 1s 

(a) .......-. . ie 

(b) being driven by any person other than a driver. ” A 
Learned Counsel has contended that Palanıswamı ıs not a driver of the bus, that 
further he does not possess a valid licence to drive heavy vehicles and that therefore 
the Insurance Company would not be hable to pay compensation to the father of 
the deceased boy. Palaniswami has himself admitted that he has no licence with 
‘heavy’ endorsement. The Tribunal has observed that it could not be said that 
Palaniswami was driving without a licence. I am unable to agree. A ‘heavy 
motor vehicle? has been defined ın section 2 (9) of the Motor Vehicles Act as à 
transport vehicle o1 omnibus the registered laden weight of which exceeds 8,200: 
kilograms; and section 2 (13) defines a ‘ight motor vehicle’ as a transport vehicle 
or omnibus the registered laden weight of which does not exceed 3,000 kilograms 
Merely looking at the definitions, one can safely say that an omnibus having a capacity 
for 47 passengers 1s certainly a heavy vehicle Once I come to the conclusion that 
the bus in question 1s a heavy motor vehicle, I must also conclude that Palaniswami 
did not possess a licence to drive the bus m question which 15 a heavy vehicle. There- 
fore the appellant-Insurance Company 1s right in their contention that, when Palani- 
swamu took the bus for a test drive, he did not possess the requisite licence for diving 
1t and that further the bus was driven by a person other than a driver. 


In regard to the contention urged by learned Counsel for the appellant that 
1n any event the policy was suspended for the time being when the bus was handed. 
over for repairs, 1t 1s useful to refer to the passage in Halsbury's Laws of England, 
Third Edition, Vol 22, page 234, paragraph 445 


‘There may, however, be an alteration not affecting the identity of the subject-matter which. 
amounts to an alteration of the risk 1f by reason of the alteration the risk as altered ceases to correspond. 
with the risk as defined in the policy Unless the policy expressly so provides, the alteration of the 
risk does not avoid the policy, but merely suspends its operation during the continuance of the altera- 
tion Ifthe subject-matter is returned to the locality described 01 1s again used 1n accordance with the 


description, the policy re-attaches ” 

In Robberts v Anglo-Saxon Insurance Association Ltd *, a vehicle was insured for com- 
mercial traveling When it was used for carrying passengers and an accident 
occurred, 1t was held that the insurers were not liable, as that was not within the 
risk described ‘The use of the vehicle for an unpermitted purpose does not, how- 
ever, in the absence of a clear provision to that effect, give the insurers a right to 
avoid the policy altogether fo: all time and for all purposes The result 1s merely 
to suspend the operation of the policy for the duration of the unpermitted use As 
soon as the unpermutted use ceases and use for a permitted purpose 1s resumed, the. 
policy again attaches itself It 1s usual ın the business of motor insurance to provide 
a clause of suspension of policy under certain circumstances All policies contain. 
a number of general exceptions and the operation of any one of the exceptions entitles 
the insurers to repudiate the liabihty under the policy If we apply the above 
principles to the instant case, it 1s clear that the owner of the vehicle did not give 
his consent to Palaniswam: to drive the vehicle Nor did Palaniswami obtain the 
consent of the owner of the bus to take out the bus for the test drive Further, 
Palaniswami could not be called either the servant or the agent of the insured 

He 1s after all an independent person who undertook to effect the repairs of this 
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motor vehicle. Learned Counsel for the appellant brought to my notice the case 
of Hewitt v Bonvn', In that case, with the permission of his mother, a son took. 
out his father's car. The son wanted the car for his own purposes m order to drive 
two girl friends home On the way back, through the negligent driving of the son, 
the car was upset and a friend who had accompanied the party was killed. In 
an action by the administrator of the deceased friend against the father, the owner 
of the car, 1t was held by the Court of Appeal, that the son was not driving the car 
as lus father's servant or agent or for his father's purposes and that therefore the 
father was not liable for his son's tortious act Applying the principle of that 
case to the facts of the present case, I feel that Palaniswami when he was driving the 
heavy motor vehicle was not either the servant or tlie agent of the owners of the motor 
vehicle. Palaniswami was not under their control and he was not given any direc- 
tions at the time of the carrying out of the repairs. As observed by Du Parco, L J. 
m the judgment just cited, ıt has long been settled law that where the owner of a 
carriage or other chattel confides it to another person who 1s not his servant or agent, 
he is not responsible, merely by reason of his ownership, fo. any damage which it 
may do in that other's hands. 


In determimmg whether the relationship of master and seivant exists, a number 
of questions may have to be considered like the nature of the task undertaken, the 
freedom of action given, the magnitude of the contract amount, the manner in which 
it 1s to be paid, the powers of dismissal and the circumstances in. which the payment 
of the reward may be withheld But a guiding and final test lies m the nature and 
degree of detailed control over the individual alleged to be in the relationship of 
servant The question of control ıs of considerable importance, and the Courts 
have carried the doctrine of control to such an extent as to make the owners of cars 
who retam control of the vehicle liable for the torts of persons to whom the car 
has been loaned without any relation of master and servant existing The owner of 
a vehicle is responsible for the neghgent driving of such vehicle by his agent or 
servant, if he (owner) retains control But the law has considerably extended the 
habulity of the owne: of the vehicle for the damage which may result from its negligent 
use. Whether or not the owner be hable depends upon whether in fact he has retain- 
ed control In this connection, it 1s useful to refer to the decision in Chowdhary v. 
Gillot?, where the plaintiff took his motor car to the manufacturers for repairs and, 
after handing ıt over to the company’s receptionist, he asked if he could have a lift 
to the nearest railway station The manufacturers’ servant was instructed to drive 
him to the station m the plaintiff’s own car An accident occuried, owing to the 
negligence of the drive: of the company In an action biought by the plaintiff 
for damages, it was held that having received the car for repairs, the company 
were, at the time of the accident, 1n. possession of 1t as bailees and, so long as the 
bailment continued, the owner had no right to control the bailees! servants. It was 
therefore held that the company was hable for the diver's act of negligence 
Similarly, ın Lakshminarayan Ram Gopal & Son v. Hyderabad Government®, ther Lord- 
ships of the Supreme Court drew the distinction between master and servant and 
principal and agent thus. 

** Generally, a servant 1s a person who not only receives instructions from his master but 1s subject 
to his master’s right to control the manner ın which he carries out those instructions An agent receives. 
ne pineal instructions but 1s generally free to carry out those instructions, according to his own 

1scretion. 


His Lordship Bhagwati, J , also extracted the following passage in Halsbury's Laws 
of England—Hailsham Edition— Vol. I, at page 193, Article 345, where the posi- 
tions of an agent, a servant and independent contractor are thus distinguished: 


“ An agent 1s to be distinguished on the one hand from a servant, and on the other from an mde- 
pendent contractor A servant acts under the direct control and supervision of his master, and 15 
bound to conform to all reasonable orders given him in the course of his work , an independent con- 
tractor, on the other hand, 1s entirely independent of any control or interference and merely undertakes 
to produce a specified result, employing his own means to produce that result An agent, though 
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bound to exercise his authority m accordance with all lawful instructions which may be given to him 
from time to time by his principal, 1s not subject in 1ts exercise to the direct control or supervision of the 


principal ” 

On a review of the case-law on the subject, I am of opinion that Palaniswami 
the mechanic who undertook to repair the bus belonging to the second respondent- 
company ıs neither his servant nor his agent but an independent contractor There- 
fore the second respondent-company had no control over him at the time of the 
accident, and therefore when the second respondent-company’s bus which has been 
insured with the appellant-company was involved in an accident, the pohcy of 
insurance was suspended at that time and it was durmg the period of suspension of 
the policy that the vehicle was driven by a person other than the driver of the trans- 
port company who further did not possess a valid licence to drive that vehicle 
In those circumstances, the appellant-Insurance Company is entitled to ask for a 
declaration that they are not liable for the risk, as the accident occurred during the 
period when the policy has been suspended The claimant will be entitled to get 
compensation only from the owner of the bus-company, that 1s the second respondent 
herein 


In the iesult, the appeal ıs allowed There will be no order as to costs. 
VK. ———— Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present —Mr P Cxanpra Reppy, Chief Justice, ann Mr Justice 
T VENKATADRI 


Madras State Wakf Board represented by its Secretary . Applicant* 
v. 
B A Jamal Muhammed and others Respondents. 


Wakf Act (XXIX of 1954) as amended by Act (XXXIV of 1964), sections 3, 6 and 56—Wakf 
property — What are—JMNotwe under section 56 before sut—Nature of —If mandatory 
Words and Phrases— Thatkal ’—Meaning of. 


After the amendment of the Wakf Act of 1954, by section 66-C of the Amending Act of 1964 the 
scope of the definition of wakf under section 3 of the Act has become considerably enlarged Even 
properties donated by persons not professing Islam would be part of the Wakf property if they are given 
for the support of a wakf 1n the nature of a mosque, grave-yard, choultry, etc 


* Thaikals ! in Tanjore District prima facie mean Muslim grave-yards 


The provisions of section 56 of the Wakf Act relating to notice before the institution of any suit 1s 
analagous to section 80 of the Civil Procedure Code. It lays down an absolute bar to the instutution 
of any suit against the Wakf Board 1n respect of any act purporting to be done by 1t 1n pursuance of 
the Act or the Rules framed thereunder unless the requisite notice 1s served on the Board before the 
institution of the sut The section would apply not only to common law suits but also to statutory 
suits. Itis no doubt true that under section 6 of the Act certain suits instituted by the Wakf Board 
may not attract the provisions of section 56 of the Act relating to notice But that 15 no reason why 
the provisions of section 56 could not apply 1n cases of suits against the Board The section 1s couched 
1n general terms and it covers all suits which question any act of the Board, whether they be voluntary 
or involuntary The section imposes a statutory and unqualified obligation upon the Courts to dis- 
miss a suit for non-compliance with 1ts provisions 


Appeals against the Decrees of the Court of the Subordinate Judge, 
Kumbakonam in Appeal Suit Nos 169 and 168 of 1960, preferred against the decrees 
of the Court of the District Munsif of Valangido at Kumbakonam in Original Suit 
Nos 14 and 14 of 1960 respectively 

M. M Ismal and M A Sathar Sayeed, for Appellants 

The Advocate-General (N Krishnaswam Reddy), K Rajah Ayyar, V. Seshadri 
and K. Hartharan, for Respondent 

The Judgment of the Court was delivered by 


Chandra Reddy, C F —-These two appeals arise out of two suits mstituted by 
the respondents for a declaration that the properties involved 1n them are not wakf 








* S.A. Nos. 1734 and 1741 of 1961. 20th December, 1965, 
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properties The subject-matter of the lingation are two bits of lands measuring 
5 acres 28 cents and 2 acres 26 cents, punga, in Rayagiri Village of Thanjavur District 
As required by the provisions of section 4 of the Wakf Act, 1954, which will herein- 
after be referred to as the Act, one of the Assistant Commissioners appointed under 
the Act enquired into the nature of the several endowments attached to Muslim 
institutions ın Thanjavur and submitted a report to the State Government of 
Madras The State Government, ın its turn, forwarded this report to the Wakf 
Board The Wakf Board, after examining it, published a list of wakfs existing in 
the district of Thanjavur in the Fort St George Gazette dated 24th December, 
1958 This lst mcluded the subject-matter of these appeals 


It may be mentioned here that these properties were attached to the Thaikals 
called Anatkara Thaikel and Sheik Mallck Thatkal They were purchased by 
the predecessor 1n interest of the respondents 1n or about the year 1944 for proper 
consideration The plaintiffs brought the suits for the reliefs mentioned therein 
in the Court of the District Munsif of Valangiman at Kumbakonam against the 
Madras State Wakf Board The basis of the suits was that the grants were personal 
to the ancestors of the vendors of these properties, and that, in any event, they were 
not wakfs within the ambit of section 3 of the Act 


These suits were opposed by the Wakf Board on the objections that the pro- 
perties constituted wakfs within the connotation of section 3 of the Act and that im 
any event the suits were not maintainable in that the statutory notice was not issued 
by the plaintiffs before the institution of the suits 


While holding that the grants were to the two "Thaikals and that the plaintiffs 
had not acquired any right thereto by adverse possession and that the sales in question 
were not valid and could not confer title as to the suit properties to them, the learned 
District Munsifdecreed the suits ın the view that they were net wakf properties as 
defined ın section 3 (1) of the Act He overruled the plea regarding the notice 
as he felt that these suits did not require the issue of notice before commencing the 
litigation On appeal by the Board the Subordinate Judge, Kumbakonam, 
agreed with the conclusions of the District Munsif with the result that the decrees 
complained against were affirmed It 1s this judgment of the Subordinate Judge 
that has given rise to these two appeals 


It may be mentioned here that during the pendency of the appeals before the 
Subordinate Judge a Bill was introduced ın the Madras Legislature containing some 
provisions enlarging the scope of section 3 of the Act But, as it had not been 
passed into an Act the applicability of those provisions was not considered by the 
Subordinate Judge This Bill became an Act during the pendency of the Second 
Appeals When these appeals came on for hearing before our learned brother 
Natesan, J , learned Counsel for the appellants relied upon the relevant sections of 
Madras Act XIX of 1961. As the const:tutionality of this Act was questioned by 
learned Counsel for the respondents on the ground that the assent of the President 
had not been obtained, the learned Judge referred the matter to a Division Bench. 
After this reference to the Division Bench the Umon Parliament had enacted the 
Wakf (Amendment) Act, 1964 inserting section 66-C which takes 1n. the properties 
donated by even persons not professing Islam for the support of a wakf within the 
ambit of the Wakf Act, 1954 Thuis rendered the Madras Act XIX of 1961 super- 
fluous 


The questions that are posed before me in these Second Appeals are whether 
these endowments answer the description of wakf by user as defined 1n section 3 (1) 
of the Act and whether the failure to issue the statutory notice 1s fatal to the suits. 


Having regard to the view we have taken of the applicability of the provisions 
relating to the issue of notice 1t 1s not necessary for us to deal witli the other issues 
atanylength However, we shall just indicate our prima facie views in these matters. 


As mentioned earlier, both the Courts below were inclined to hold that 


the properties were not wakf because they were endowed by Hindu Rulers and not 
14 
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hy a person professing Islamic faith Dealing with the contention of the Wakf 
Board that even otherwise they are wakf properties for the reason that they had been 
treated as such for several generations the Courts below reached the conclusion that 
the properties could not answer the description of wakf by user having regard to 
the known origin thereof. It does not require much of an argument to say that 
this conclusion 1s a fallacious one. If originally they were wakfs as defined by the 
section there is then no need to invoke the inclusive defimtion Under the latter 
definition the only requirement is that the properties should be shown to have been. 
used as wakf for a long time It 1s interesting to note that the District Munsif, 
with whose opinion the Subordinate Judge concurred, stated; 

** So with the significance to be attached to the expression Thaikal, with the Government Revenue 
records referring to the property as Devadayam and with the law recognising the gift to a Takia as a 


wakf as understood 1n Muslim Law, the net result of the evidence as discussed above leads to the con- 


clusion that the dedication 1n the present case 1s one which would amount to a wakf within the meaning 
of the Muslim law.” 


Basing himself on these remarks Sri Ismail urges that the properties should be 
regarded as having been used as wakfs and therefore the suits should be dismissed on. 
this ground It 1s contended on the other side that these observations were made 
by the learned District Munsif in connection with the controversy relating to the 
nature of the wakfs and that they should not be regarded as a finding that the pro- 
perties were used as wakfs and if we are with him on the other pomts the matter 
has to be sent back to the trial Court for reconsideration of the whole issue We 
would have accepted this suggestion if it had become necessary although prima 
facie ıt looks as 1f the properties were wakfs by user. f 


On the question whether Act XXXIV of 1964 would advance the case of the 
appellant ıt 1s submitted by Sri Rajah Ayyar, appearing for the respondents, that 
the properties are not governed by any of the sections of Act XXXIV of 1964 It 
is convement at this stage to read section 66-C which has widened the scope of 
section 3 of the Act of 1954 That section says 


“Notwithstanding anything contained in this Act where any movable or 1mmovable property 
has been given or donated by any person not professing Islam for the support of a wakf being— 


(a) à mosque idgah, imambara, dargah, Shangah or a meqbara ; 

(4) a Muslim graveyard , 

(c) a choultry or 2 muzafarkhana, 
then such property shall be deemed to be comprised 1n that wakf and be dealt with in the same manner 
as the wakf in which 1t 1s comprised ” 
The question that is debated 1s whether Thaikal could be considered to be a Muslim. 
graveyard Sri Rajah Ayyar contends that since there was no consideration of the 
question by the trial Court as to the character of these Thaikals 1t would not be 
safe to treat them as Muslim graveyards and apply the provisions of section 66-C 
of Act XXXIV of 1964, whereas Sri Ismail says that there can be little doubt that 
the Thaikals are Muslim graveyards or dargahs within the pale of section 66-C 
Although there seems to be more force in the argument of Sr Ismail we are relieved 
of the necessity of either expressing any final opinion or sending back the case to 
the trial Court having regard to the view we have taken of the relevant provision of 


the Act necessitating the issue of notice before the 1nstitution of the suits under this 
Act. 


Before dealing with the relative contentions of the parties relating to the need. 
for the issue of notice before suit it 1s useful to read section 56 of the Act which has 
a bearing on this controversy That section recites 

* No suit shall be stituted against the Board ın respect of any act purporting to be done by ıt 
n pursuance of this Act or of any Rules made thereunder Until the expiration of two months next 
after notice in writing has been delivered to, or left at, the office of the Board, stating the cause of 


action, the name, description and place of residence of the plaintiff and the relief which he claims ,. 
and the plaint shall contain a statement that such notice has been so delivered or left ” 


The clause that falls to be construed by us 1s “ any act purporting to be done by 
it im pursuance of this Act or of any Rules made thereunder”. Sri Rajah Ayyar’s 
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contention 1s that the present suits are outside the purview of this section because 
no grievance 15 made of any act of the Board and that this section is inapplicable to 
statutory suits, being relevant only in the context of common law suits and that 
section 6 provides a special right of suit which does not attract section 56 of the 
Act 


Before we consider the vahdity of this argument it 1s convenient to look at 
section 6 of the Act. Section 6 reads. 


“ (1) If any question arises whether a particular property 1s wakf property or not or whether 
a wakf ıs a Shia wakf or Sunni wakf, the Board or the mutawalh of the wakf or any person 
interested therein may institute a sutina civil Court of competent jurisdiction for the decision 
of the question and the decision of the civil Court in respect of such matter shall be final,” 


The other provisions of this section are not of immediate relevancy and there- 
fore need not be extracted. The comment made by Sri Rajah Ayyar on the language 
of this section 1s that this section enables either a Wakf Board or a mutawalli or 
any person interested in the wakf to have resort to the section If that were so it 
is unreasonable to expect only one category of plaintiffs to issue a notice since 
the other two, zzz , the Mutawall: and the Wakf Board are exempt from the opera- 
tion of section 56 ofthe Act At the outset ıt must be mentioned that ıt 1s not correct 
to say that a mutawallt need not comply with the terms of section 56 — It is only 
the Wakf Board that does not fall within the ambit of section 56 This 1s not an 
argument that can carry conviction to any Court If that 1s the effect of section 56 
it 1s no use complaming that discrimination 1s made between private individuals and 
the Wakf Board. 


In this connection it 1s relevant to refer to section 80 of the Code of Civil 
Procedure which recites (1n so far as 1t has a bearing on this enquiry). 


* No sunt shall be instituted against the Government (including the Government of the State of 
Jammu and Kashmir) or against a pubhc officer ın respect of any act purporting to be done by such 
public officer 1n his official capacity, until the expiration of two months next after notice in writing 
has been delivered to or left at the office of a Ponte 


Indisputably, section 80, Civil Procedure Code, puts the Government in a favoured 
position in that when ıt has to file a suit against the party ın respect of a transaction. 
it need not give notice whereas in respect of the same transaction if the parties are 
put to the necessity of instituting the suit against the Government they are bound 
to issue a notice under thatsection For instance 1f a suit is to be filed by the Govern- 
ment against a party for breach of a contract entered into between them no notice 
need issue But if a private party has to lay an action against the Government 
in respect of the same transaction, section 80, Civil Procedure Code, makes it 
incumbent upon the plaintiff to serve notice on the Government Is ıt of any avail 
to the private party to complain that he 1s forced to comply with the provisions of 
section 80, Civil Procedure Code, while there 1s no such requirement in regard to 
the Government? This argument, therefore, does not merit much discussion 


The submission that statutory suits fall outside the pale of section 56 of the 
Act ıs equally untenable It should be remembered ın this connection that this 
section 1s couched 1n general terms and it takes 1n all suits which complain against 
any act of the Board irrespective of the fact whether 1t 1s a statutory suit or a common 
law suit, and, we find no justification to read a restriction into 1t. We are not also 
persuaded that the act referred to in the section can have reference only to voluntary 
acts. 


Tt does not require much of an effort to repel this argument that the word. 
‘act’ s applicable to voluntary acts. It covers both voluntary and involuntary 
acts 


Nor can it be postulated that what the Board did m publishing the list of wakfs 
under section 5 of the Act is nota voluntary act The Board does certainly exercise 
its volition in issuing a list of wakfs after scrutimsmg the reports submitted by the 
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Commissioner. Be that as ıt may, the construction suggested by Sri Rajah Ayyar 
is not warranted by the meaning of the word ‘act’ To deal with the last of the 
arguments we do not find anything special about the nature of the suits provided 
by section 6 of the Act. It 1s one of the three types of suits contemplated by the 
Act, the other two being those provided by section 15 (3) and section 27 of the Act, 
Section 15 (3) gives the right to the aggrieved party to challenge the action of the 
Board in settling a scheme of management whereas section 27 enables the concerned 
party to bring a suit questioning the decision of the Board as regards the character 
of the property We find no justification to distinguish suits under section 6 from 
those under sections 15 (3) and 27 of the Act 


Section 56 has to be interpreted 1n 1ts widest amplitude when the terms are 
express, explicit and mandatory and do not admit of any exception _It 1s expressed 
in very wide language and there is no warrant for excluding 1ts application ın suits 
under section 6 of the Act. To read a qualification into it would be, to borrow the 
language of their Lordships of the Privy Council in Bhagchand Dagdusa v Secretary of 
State for Indiat, an encroachment on the function of the Legislature In our opinion 
this section 1mposes a statutory and unqualified obligation upon the Courts to dismiss 
a suit if there 15 no comphance with that section. 


It 1s worthy of note that section 56 1s analogous to section 80, Civil Procedure 
Code, and this section, as section 80, Civil Procedure Code, has been construed as 
applying to all types of suits against the Government — It has been laid down in 
Bhagchand Dagdusa v Secretary of State for India, that that section applies to all forms 
of suits and whatever the relief sought, including a suit for an injunction, and, this 
proposition was reaffirmed in AL. AR — Vellayan Chettiar v Government of Madras? 
and was approved and followed by the Supreme Court in State of Madras v. C P. 
Agences*. Having regard to the comprehensive nature of the terms of section 56 
of the Act we have no option but to agree with learned Counsel for the appellant 
that the Board could seek protection 15 section 56. 


Sri Rajah Ayyar draws our attention to a judgment of the Calcutta High Court 
‘in Commissioner of Wakfs v Mohammed Jehangir* We feel that this ruling is not in 
point and therefore need not be referred to in detail There the relief asked for 
was for a declaration that certain entries ın the cadastral survey were wrong The 
‘question posed there was whether a statutory notice was necessary in that case 
"The learned Judges said that ıt was not necessary for the reason that the act ın respect 
of which the prayer was asked could not be regarded as the act of the Commussioner, 
and further, the Commissioner was added as a party only subsequently though he 
was not even a necessary party. It was under those circumstances that the Calcutta 
"High Court ruled that the omission to issue a notice was not fatal to the suit. 


Sri Rajah Ayyar then relied on the decision in S C Board of Wakf v. Strayul 
Haq’. According to him this decision 1s an authority for the proposition that if the 
word relief 1s not found 1n the section, any suit which claims a relief of a particular 
nature ıs not hit at by the section requiring the 1ssue of a notice. What happened 
there was this In pursuance of the enquiry required to be done under the Muslim 
Wakfs Act the Sunni Central Board notified 1n the Official Gazette of 26th February, 
1944, the wakfs including the wakf which was the subject of dispute 1n the list of 
Sunni wakfs. Most of the property appertaining to the wakf was also notified 1n 
the relevant clause against this wakf. After this notification was made the Sunni 
Central Board asked the committee of management of the wakf to submit the annual 
budget to the Sunni Central Board for approval and also to get the accounts audited 
by the auditors of the Board It also levied the usual contributions to be made by 
the wakfs under section 54, Muslim Wakfs Act (XIII of 1936). The management 
being dissatisfied with these directions and also being of opinion thatthe contribution 
asked for by the Board could not come within the purview of the Act instituted 
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the suit against the Sunni Central Board of Wakf The Wakf Board invited the 
Court to dismiss the suit 22 mene on the ground. that the statutory notice contemplat- 
ed by section 53 of the Act was not issued to the Board This objection did not 
prevail with the trial Court which decreed the suit But on appeal ıt was upheld 
by the High Court of Allahabad and the suit was dismissed The decision of the 
High Court was affirmed by the Supreme Court in Swajul Hag v S C. Board of 
Wakf + : 


Sri Rajah Ayyar argues that both the Allahabad High Court and the Supreme 
Court rested their decision on the specific words of section 53 which has the additional 
words “‘ or for any relief in respect of any wakf”. 


We will do well at this stage to read section 53 of the U P Muslim Wakf 
Act That section provides * 

** No suit shall be instituted against a Central Board in respect of any act purporting to be done 

by such Gentral Board under colour of this Act or for any relief m respect of any wakf until the expira- 
tion of two months next after notice ın writing has been delivered to the Secretary, or left at the office 
of such Central Board, stating the cause of action, the name, description and place of residence of the 
plaintiff and the relief which he claims and the plant shall contain a statement that such notice has 
been so delivered or left ” 
It ıs true that ın this section there is an additional clause “‘ for any relief in respect 
of any wakf?” But does that make any difference so far as the present suit 15 con- 
cerned, or can 1t be said either that the Allahabad High Court or the Supreme Court 
based their judgment on the existence of these additional words? Tt 1s pertinent 
to note here that the Allahabad High Court has relied more on theanalogy of section 
80, Civil Procedure Code, than on the existence of this expression Say the learned. 
Judges of the Allahabad High Court in paragraph 20 of the judgment 

** These provisions are almost analogous to the provisions of section 80, Civil Procedure Code, 
In view of the fact that it has been found that the subject-matter of dispute 1n this case was wakf property 
1t was necessary for the plaintiffs to serve the statutory notice provided under section 53, Muslim Wakf 
Act, before the institution of the suit ” 

Thus it 1s the analogy obtaining between the two sections that induced the learned. 
Judges to reach this decision So nothing turns upon the absence of those words 
in section 56 


Whatever might have been the doubt that could be entertained in regard to 
the basis of the yudgment of the Allahabad High Court, all doubts will be resolved. 
if reference 1s made to the judgment of the Supreme Court in Siraj Ul Haq v. Board 
of Wokft Gajendragadkar, J.,ashe then was, in delivering the judgment of the 
Court, observed . 

“ The requirement as to notice applies to suits against a Central Board 1n respect of their acts 
as well as to suits for any relief 1n respect of any wakf ” 
Thus, the absence of the expression “ for any relief in respect of any wakf does not 
alter the situation so far as this act is concerned 


We cannot agree that no relief 1s asked for against the Wakf Board, and, 1n. 
any event, section 56 1s attracted to suits of this type 


We are unable to share the view sought to be pressed upon us by Sri Rajah. 
Ayyar that the act complained of is not of the Wakf Board It is true that the 
publication of the list of wakfs in the State 1s founded upon the report submitted. 
by the Commissioner. But what 1s attracted ın the suit ıs the publication of the list 
in the Fort St George Gazette If the wakf was not included ın this list the respon- 
dents would not in any way have been affected. Itis the publication that has given 
rise to this suit, and, 1n fact, it 15 specifically mentioned in the suit that the cause of 
action had arisen on 24th December, 1958, the date of publication ın the Fort St. 
George Gazette. Therefore 1t 15 the act of the Board that ıs questioned We cannot 
also ignore the fact that the suit 1s instituted against the Board and not against the 
Commissioner and ın fact the Commussioner cannot be made a party to the suit. 
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‘There can therefore be no doubt that it is the act of the Board in publishing the 
list including the subject-matter of this litigation that 1s complained against and that 
is the basis of the suit For these reasons we uphold the objection of the appellant 
that the omission to issue the statutory notice has affected the maintainabihty of 
the suit. 


In the result, the judgments and decrees of the Courts below are set aside and 
the suits dismissed, Werdirect the parties to bear their own costs throughout. 


R M. Appeals allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR JUsrICE K VEERASWAMI AND Mr JusricE P. KUNHAMED KUTTI. 





V.S Mani . Applicant* 
y. 
Controller of Estate Duty, Madras .. Respondent. 


Estate Duty Act (XXXIV of 1953), section 10—Gifts—Estate duty-—Gifts where donor not entirely 
excluded—Fixed deposits m bank-—Gift by father to son two years before death—Interest on such. deposits — 
Added to the account of father at the direction of son—Principal amount under the guft-—If still. the property of 
the deceased for levy of duty 


Words and Phrases—“ To the extent ”®™—“ Entirety” 


A father made a gift of amounts kept ın a fixed deposit account to his son and intimated the bank 
to pay the principal and interest on maturity to his son, by his letter dated 8th June, 1956 On 11th 
October, 1956, the donee requested the Bank to credit the interest due on the deposits to the current 
account of his father The fixed deposits matured for payment on 14th November, 1956, and 15th 
November, 1956 The father died on 5th September, 1958 On the question whether the principal 
amounton the fixed deposits ıs hable to estate duty, the Assistant Controller, held computing the period 
of two years of the gift from the date of the maturity, that the same was not made two years prior to 
the death and hence hable to duty On appeal the Board of Revenue differmg from the Controller 
that the gift was not made two years prior to the death held however the same was hable to estate 
duty under section 10 of the Act on the ground that the donor retamed the property gifted On 
areference at the instance of the accountable person, 


Held, that the prmeipal amount ıs not hable to estate duty in the hands of the donee The 
interest amount duly credited to the account of the donor at the instance of the donee 1s properly 
includible in the principal value of the estate of the deceased 


The words “ to the extent ” occurring 1n section 10 of the Act brings to tax only that value of the 
property gifted which 1s still retained by the donor The section in case of partial gift, so to state, in 
the context of section 10 charges only the part covered by the non-exclusion and non-retention clauses 
anthesection The word “ entirety ” in the context refers only to the fractional part, the possession of 
which has not been taken or assumed by the donee and retained to the exclusion of the donor 

Case referred to the High Court by the Central Board of Revenue, Government 
of India, New Delhi, under section 64 (1) of the Estate Duty Act, 1953, 1n R.A. 
No. Mad, 136 of 1959 on its file. 


R. Parasaran, for Applicant. 
V. Balasubrahmanyan, for Respondent 
The Judgment of the Court was delivered by 


: Veeraswami, J —This reference under section 64 (1) of the Estate Duty Act 
turns onconstruction of the words “to the extent" in section 10 of the Act S Vaidya- 
natha Llyer"died on Sth September, 1958 On 8th June, 1956, he addressed the 
Kumbakonam Bank Ltd ,1nforming it of his intention that the two fixed deposits, one 
for Rs. 15,000 and the other for Rs 10,000, should be taken by his second son V $. 
Mani and requesting the bank to paythe principaland interest due on the deposits 
on maturity to him Or 11th October, 1956, V. S Mani advised the bank that the 
interest due on the two deposits might be credited to the current account of his 
father, Vaidynathalyer. Both the letters were given effect to by the bank as intimated 
by 1t on 15th October, 1956 It appears that the fixed deposits matured for payment 
on 14th and 15th October, 1956 The Assistant Controller rejected the 
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contention of the accountable person that the gift was made bona fide more than 
two years before the death of the deceased and did not attract estate duty 1n view of 
the provisions of section 9 This was on the view that the two years should be com- 
puted from the date of maturity of the fixed deposits On appeal the Board of 
Revenue differed and held that the gift was made two years before the death of the 
deceased But the Board concurred with the Assistant Controller and found 
that the gift was hit by section 10and waschargeableto duty. In the circumstances 
the question referred to us ıs: 

** Whether on the facts and 1n the circumstances of the case, the entire amount of the two fixed 
deposits gifted by the deceased more than two years before his death, has been correctly included In 
the principal value of the estate of the deceased as property deemed to pass on his death under sec- 
tion 10 of the Act” 

We are of opinion that the view of the Revenue of this question cannot be 
accepted For the accountable person it is not disputed that so far as the inteiest 
due on the fixed deposits which on the advice of the donee was credited to Vaidyanatha 
Iyer ın his current account it was properly included ın the principal value of the 
estate subject to duty. What 1s however argued 1s that the principal due under the 
two deposits does not attract duty This submission for the accountable person 
18 based on his construction of the words “‘to the extent” which occur 1n section 10. 
It ıs said that the effect of these wordsis to limit the levy of duty proportionate to the 
quantum or extent of the property retained by the donee. On the other hand, for 
the Revenue it is argued that “ to the extent " in the section does not refer to extent 
or quantum of interest not taken possession of and retained by the donee but has 
the effect of “if” or “where”. If that is the effect to be given to the words “to the 
extent" there is no difficulty in holding that eventhough the retention with the donor 
1s only of a part of the property which 1s the subject-matter of the gift, the entire 
property will become chargeable to duty. In our opimion, the correct construction 
is that which is urged for the accountable person. 


The words “to the extent" employed in section 10 are not to be found either 1n 
the Enghsh or Australian Acts relating to estate duty. Though the phraseology 
of section 10 in the Indian Act would appear to have been substantially borrowed 
from the English Act, we fail to understand why the-Indian Legislature introduced 
those words 1n the section unless its intention was to bring to tax only the value of 
property gifted which 1s still retained by the donor The section, 1n case of partial 
gift, so to state, 1n the context of section 10, charges only the'part covered by the 
non-exclusion and non-retention clauses in the section To the extent to which 
the donor retains an interest in the entirety of the property given away by him as gift, 
there will be pro tanto liability to estate duty. 


It 1s strenously urged for the Revenue that if that was the meaning, the words 
“entire exclusion” will have no sense or content We are of the view that the word 
“entirety” in the context refers only to the fractional part, the possession of which 
has not been taken or assumed by the donee and retained to the exclusion of the 
donor. 


Section 6 also uses the words “ to the extent". Butinthe context of section 40 
these words clearly 1ndicate the extent or. quantum of 1nterest. "There 15 no reason 
to think that those very words 1n section 10 have been used ina different sense. The 
construction we have placed on the words “to the extent" receives support from 
Rash Mohan Chatterjee v. Controller of Estate Duty. The question referred to us 
1s answered 1n favour of the assessee with costs. Counsel’s fee Rs. 250. 


VS. Answered accordingly. 


maaa a e n csncnsnnd 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR Justice K VEERASWAMI AND Mn Justice P. S KAILASAM. 


Commissioner of Gift-tax, Madras .. Applicant* 
y. 
N.S Getti Chettiar .. Respondent. 


Gift-tax Act, (XVIII of 1958), sections 2 (xxiv), 4 and 20 —Hindu undwided family—Partiwn— 
Unequal allotment of shares—Excess allotment to one member—Not a gift exigible to tax-—Partition—No element 
of transfer tnvolved—Not a transaction with another person 


Words and Phrases—“ Gift ”—“ Transaction "—'"* Transfer of property ”-——‘‘ Include "—'* With- 
out limiting the generality of the foregoing” 


On a partition of the Hindu undivided family, consisting of the assessee, the father as the karta 
and his son, of the movable and 1mmovable properties, though the assessee would be entitled to a half 
share of the properties, yet he took a smaller share and allottirg a greater share to his son On the 
question whether on the allotment of a larger share to another member, the excess was hable to be 
treated as a gift exigible to gift-tax, the Appellate Authority and the Tribunal differir g from the Officer 
Beld that the transaction was not a gift chargeable to tax under the Act On a reference at the instance 
of the Department under section 26 of the Act, 


Held, that if ın a partition between the members of a Hindu undivided family resulting m 
unequal division and a member 1s allotted a greater share, the excess 1s not a gift exigible to gift-tax 
under the Act 


A partition in a Hindu undivided family does not involve any transfer of property fiom one to. 
another The contention of the Revenue that immediately after the severance in status 15 effected the 
share of each of the coparceners becomes ascertamed and therefter, when he deals with his share in 
such a manner as to reduce the value of his share and increase the share of another coparcener, 1t 
would amount to a transfer amounting to a gift 1s not supported by any authonty 


Where the word defined 1s declared to ‘‘ include ” so and so, the definition 1s extensive There- 
fore the meaning of the words “ transfer of property ” 1s extended to include the transactions in sub- 
clauses (a) to (d) of section 2 (xxiv) of the Act The phrase “ without limiting the generality of the 
foregoing ” occurring 1n section 2 (xxiv) would not have the effect of restrictizg the exter.ded meaning 
of the term “ transfer of property " including the four sub-clauses The effect would be that the 
different clauses, which are included, will not by any implication have the effect of hmutirg the gene- 
rality of the words used, and by construction of any or of all the sub-clauses (a) to (d) 1t cannot be 
contended that the general meaning of the words used 1s restricted 


The word * property ” 1s defined as including any interest in the property The ingredients of 
sub-clause (d) are that the transactions must be entered into by a person, that ıt must be with the inten- 
tion to diminish the value of his own property and that 1t must also be with the mtention to increase the 
value of the property of another [ 


"The process of division in a Hindu undivided family cannot be termed as a “ transaction entered. 
into by any person” ‘The intention under the clause could only have been to cover cases in which a 
person was by a transaction diminishing the value of his property m favour of another, who has no 
nght to that property This conception does not fit in with the percess of division by metes and bounds 
‘of joint family property There 1s strictly no donor-donee relationship 


The imposition of a tax must be based on the clear and express language of the enactment and. 
not by implication In the absence of express declaration there can be no presumption that any alter- 
ation oflaw wasintended The words in sub-clauses (a) to (d) are by no means clear and unambiguous. 
in their intention either to alter the existing law or to impose a tax on a transaction where the parti- 
tion results in unequal allotment of shares 


. . Whatever may be the position under the Hindu Law, for the purposes of the Gift-tax Act, the 
join ^s pun 1s deemed to continue till there is a partition by metes and bounds and the same recorded 
y the Officer 


„Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 26 (1) of the Gift-tax Act, 1958 in R A No. 599 of 1962-63 (GTA No. 48 
of 1961-62 for the Assessment year 1958-59) 


V. Balasubrahmanyam, Standing Counsel for Income-tax, for Applicant 
M. Uthamma Reddi for John & Rao and Miss V. Vimala, for Respondent. 
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The Judgment of the Court was delivered by- * 

Kailasam, J.—Yhe question for decision referred to us in this case 1s : 

. “Whether there was a gift by N S Getti Chettiar of Rs. 2,47,376 on which he 1s liable to pay 
gift-tax >” 

N S Getti Chettiar, the assessee, was the kartha of a Hindu undivided family 
consisting of himself and his son, Govindaraju Chettiar who had six sons. There 
was a partition of 1mmovable properties by a registered deed executed on 17th 
January, 1958, and of movable properties by entries in the books on 13th April, 1958. 
On 29th November, 1958,the claim of the assessee for partition was granted by the 
department The total value of the joint family properties so divided was 
Rs 8,51,40 Though the half-share of Getti Chettiar would be Rs 4,25,720, he 
took only Rs 1,78,343, the balance being allotted to his son and grandsons. 


The Gift-tax Officer held that no reasons were advanced by the assessee for 
allotting a share far 1n excess of half-share to the other members of the family and 
that, therefore, there had been a gift within the meaning of the Gift-tax Act, and 
assessed the tax on a sum of Rs 2,36,377, which was the excess allotment to the other 
sharers On appeal, the Appellate Assistant Commissioner held that there was 
no transfer of property 1n the case of partition when the Joint. enjoyment came to 
an end and therefore the transaction did not involve any gift exigibleto tax The 
Income-tax Appellate Tribunal agreed with the view of the Appellate Assistant 
Commissioner and held that no gift was made by one coparcener to another when 
a partition took place between the members of a Hindu undivided family On the 
application of the Commissioner of Gift-tax, Madras, the Income-tax Appellate 
Tribunal has referred the question of Jaw to this Court for decision under section 26 (1) 
of the Gift-tax Act 


The admitted facts are that the assets of the joint family were worth Rs 8,51,440s 
Though Getti Chettiar was entitled to a half-share, viz, Rs 4,25,720, he took only 
Rs. 1,78,343 The question 1s whether the excess amount of Rs 2,36,377 allotted by 
Getti Chettiar to his sonis a gift under the Gift-tax Act and as such exigible to tax. 


The contention of the learned Counsel for the Revenue 1s that, when a partition: 
takes place 1n a Hindu undivided joint family and there 1s a division 1n status, the 
shares of each of the members are crystallised, and, if by,any transaction the value 
of the share of one person 1s reduced resulting 1n an increase of the share of the 
other person, it amounts to a gift within the meaning of the Gift-tax Act 


The word “ gift? 1s defined 1n the Gift-tax Act, 1958, as follows :— 


* ‘Gift? means the transfer by one person to another of any existing movable or immovable 
property made voluntarily and without consideration in money or money’s worth, and includes 
the transfer of any property deemed to be a gift under section 4 ” 

This definition apart from the gift mentioned 1n the earlier portion also includes 
the transfer of property deemed to be a gift under section4 The extended meaning 
of the word ‘‘ gift? by virtue of the deeming clause will be dealt with later. A gift 
contemplates transfer by one person to another of movable or 1mmovable property 
without consideration. The person by whom the transfer 1s made 1s the donor, and 
the person to whom the transfer 1s made 1s the donee ‘Donor’ means any person, 
who makes a gift ' Donee" means any person, who acquires any property under a 
gift and, where a gift 1s made to a trustee for the benefit of another person, 1ncludes 
both the trustee and the beneficiary. 


A partition 1n a joint Hindu family effects a division in status, and every copar- 
cener becomes entitled to a share upon partition The right to survivorship 1s put 
to an end and each coparcener becomes entitled to a specific separate share After 
a division in status a division of the joint family properties by metes and bounds 
follows The assumption 1s that every coparcener has some sort of title to the entire 
family properties and by agreement each of the coparceners relinquishes all his right 
to the properties other than those that are allotted to him and recognizes the rights 
of other coparceners to the shares allotted to them respectively Therefore, there 1s 
no transfer of any interest passing the title from one, in whom ıt resides, to another 

15 


114 THE MADRAS LAW JOURNAL REPORTS. [1966 


receiving it without any title As every one of the coparceners has title to the entire 
joint family properties, there ıs no transfer involved 1n a partition The contention 
of the learned Counsel for the Revenue that immediately afte1 the severance 1n status 
1s effected the share of each of the coparceners becomes ascertained, and thereafter, 
when he deals with his share 1n such a manner as to reduce the value of his share and 
increases the share of another coparcener, ıt would amount to a transfer amounting 
to a gift ıs not supported by any authority At this stage, as already stated, we are 
not dealing with the extended meaning of the word “ gift” under the Act. 


In Narasumhalu v Someswara Rao’, 1t was held that the allotment at a partition 
of a Jyeshtabagam to the eldest brother was no more than giving a larger share than 
would strictly be due to him and involved no gift by the younger brother or brothers. 
Dealing with the nature of the partition, the Court held that under a partition 
arrangement each co-owner gets a specific property 1n lieu of his 11ghts 1n all joint 
properties, that 1s to say each co-sharer renounces his rights 1n other common pro- 
perties in consideration of his getting exclusive right to and possession of specific 
properties in which other co-sharers renounce their rights The Court further held 
that the transaction 1s one of renunciation of mutual rights and does not involve 
any transfer by one co-sharer of his interest ın the properties tothe other In 
Radhakrishnayya v Sarasamma?, the question whether partition is transfer was 
elaborately considered Subba Rao, J, (as he then was) speaking for the Bench 
referred to the divergent views of the Courts in the following terms :— 


“ (1) Partition is a conversion of joint enjoyment into enjoyment in severalty The crucial 
test of a transfer by a person having a right ın favour of a person having no rightis not satisfied. 
"There 1s no conveyance but a transformation of property, an allotment by virtue of his antecedent 
title as co-sharer 


T Q It 1s a conveyance of a portion of joint right 1n exchange for a similar right from his co- 
sharer 


The learned Judge held that the latter view of a partition as a ccnveyance of 
a joint right involved an introduction of fiction and was also contrary to the funda- 
mental conception of partition The learned Judge further observed — 


“Partition, therefore, 1s really a process in and by which a joint enjoyment 1s transformed 
into an enjoyment ın severalty Fach one of the sharers had an antecedent title and therefore no 
‘conveyance 1s involved 1n the processes asa conferment of a new title 1s not necessary ” 


In M K Stremann v Commissioner of Income-tax?, a Bench of this Court took 
the same view It held that a partition of joint family property did not constitute 
a transfer of assets, direct or indirect, within the scope of section 16 (3) (a) (av) of the 
Income-tax Act The Bench observed 


* Obviously no question of transfer of assets can arise when all that happens 1s separation 1n 
status, though the result of such severance in status is that the property hitherto held by the copar- 
cenary 1s held thereafter by the separated members as tenants-in-common Subsequent partition 
‘between the divided members of the family does not amount either to a transfer of assets from that 
body of the tenants-1n-common to each of such tenants-in-common ” 


The view asexpressedin. Radhakrishnayyay Sarasamma?, and M K Stremann 
v Commissioner of Income-tax?, was approved by the Supreme Court in Commissioner 
of Income-tax, Gujarat v Keshavlal Lallubhai Patel*. In Sahu Madho Das v Mukand 
Ram, Bose, J , stated the position thus at page 10 


“ It 1s well settled that a compromise or family arrangement 1s based on the assumption that 
there ıs an antecedent title of some sort in the parties and the agreement acknowledges and defines 
"what that title 15, each party relinquishing all claims to property other than that falling to his share 
and recognising the right of the others, as they had previously asserted it, to the portions allotted 
to them respectively That explains why no conveyance ts required in these cases to pass the title 
from the one in whom it resides to the person receiving it under the family arrangement It is 
assumed that the title claimed by the person receiving the property under the arrangement had always 
xesided ın him or her so far as the property falling to hts or her share1s concerned and therefore no 
conveyance is necessary " 
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Inarecent decision of the Supreme Courtin Kalooram Govindiam v Commissioner 
of Income-tax*,the question arose whether the assessee of a Hindu undivided family is 
entitled to claim depreciation in respect of the assets of the old Hindu undivided family 
on the basis of the original cost to the family or on the basis of the valuaticn at which 
the assessee took over the assets. In a partition between the members of a Hindu 
undivided family G was declared to be entitled to 10/16th and B to 6/16th share One 
of the items was a sugar factory and it was sold 1n auction and knocked down for 
a sum of Rs 34,00,000 The question that arose was whether G's family was en- 
titled to depreciation of the factory under the Indian Income-tax Act on the amount 
of Rs 34,00,000 the depreciation not having been allowed for any earlier part. In 
holding that the depreciation allowance ought to be computed on the basis of the 
valuation at which G took over the assets, Subba Rao, J , who spoke for the majority 
Observed as follows -— 

“ Coparcenary is a creature of Hindu Law The concept involves ‘community of interest, unity 
of possession and common enjoyment’ Each coparcener's right extends to the whole Joint family 
property Though each one of them has interest in the whole family property, he has no definite 
share therein Partitioning 1s the ascertainment of individual shares and 1t can be brought about 
by unambiguous declaration of their intention to divide, : e , by a conscious alteration of their status 
Such a declaration brings about division in status At that stage the members of an erstwhile joint 
family become tenants-in-common The next step is the division by metes and bounds where- 
under separate properties are allotted towards the said definite shares of the individuals Whether 
the said process involves transfer or not within the meaning of the Transfer of Property Act, 1t cer- 
tainly confers on a divided member an absolute title to a specified property, whereas before parti- 
tion he had only some interest 1n the entire Joint family property ” 

It was contended by the learned Counsel for the Revenue that the Supreme 
Court has not decided the question whether the process of division by metes and 
bounds ıs a transfer or not, and this question was left open. It was not necessary 
for the Supreme Court 1n the case to decide the question, but in the decisions of the 
Supreme Court cited already 1t has been clearly laid down that the process of division 
by metes and bounds, whereunder separate properties are allotted towards the 
definite shares of individuals, is not a transfer of property On a consideration of the 
authorities cited above, 1t 1s clear that the partition by metes and bounds between the 
divided members of the family subsequent toa. division in status, would not amount 
to a transfer of property . 

The next question that has to be considered 1s whether the transaction 1n ques- 
tion would come within the extended meaning of the word "gift" under the Gift- 
tax Act. Gift is defined to include the transfer of property deemed to be a gift under 
section 4 ** Transfer of property ” is defined ın section 2 (xxiv) as follows -— 


“ "Transfer of property’ means any disposition, conveyance, assignment, settlement, delivery 
Payment or other alienation of property and, without limiting the generality of the foregoing 
ancludes— 

(a) the creation of a trust in property, 

(b) the grant or creation of any lease, mortgage, charge, easement, licence, power, partner- 
Ship or interest ın property , 

(c) the exercise of a power of appointment of property vested 1n any person, not the owner 
of the Property, to determine its disposition 1n favour of any person other than the donee of the 
power , an 


(d) any transaction entered into by any person with intent thereby to disminish directly or 
eA the value of his own property and to increase the value of the property of any other 
P 

Learned Counsel for the Revenue submitted that whatever may be the nature 
of a partition, the transaction, by which the value of the share of a coparcener 1s 
reduced and that of another copaicener 1s increased, would fall within the extended 
meaning of “transfer of property ° as defined in section 2 (xxiv) Sub-clause (d) 
brings the transaction entered into by any person, by which the value of his property 
1s diminished and that of another person increased, within the meaning of the term 
“transfer of property” . The contention 1s that under this extended meaning of the 
term “transfer of property" a transaction by which a coparcener after division in 
Status relinquishes a portion of his interest in his ascertained share would be a gift. 
The construction of clause (xxiv) of section 2 is not free from difficulty The 
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meaning of the term *' transfer of property" 1s given as disposition, conveyance, 
assignment, settlement, delivery, payment or other alienation of property It is further 
stated that the definition will include the transactions mentioned 1n the four sub- 
clauses, sub-clauses (a) to (d), without limiting the generality of the transacticns men- 
tioned 1n clause (xxiv) of section 2 The questions that arise for consideration are 
whether the word *'1ncludes" would have the effect of extending the meaning of the 
term “transfer of property" and whether the phrase “without limiting the generality 
of the foregoing" would have the effect of including the transactions, which do not 
genet ally fall within the various heads mentioned in the main clause In other words 
should the phrase '^withoutlimiting the generality of the foregoing" mean as “in addı- 
tion to the generality of the foregoing”? The effect of using the word “‘ includes " ina 
definitive clause has been considered In Crates on Statute Law (6th Edition) at 
page 212 it ıs stated that where the word defined 1s declared to “include” so and so, 
the definition ıs extenstve Therefore, tlie meaning of the term *'transfer of property” 
1s extended to include the transactions 1n the four sub-clauses But the question is 
whether the phrase ‘f without limiting the generality of the foregoing’ would make 
any difference. 


Learned Counsel for the Revenue relied on a decision reported in Grimwade v. 
Federal Commissioner of Taxation’, for the interpretation of this phrase Section 4 
of the Gift Duty Assessment Act, 1941-42 1s the same as section 2 (xxiv) of the Gift- 
tax Act The phrase **without limiting the generality of the foregoing" 1s used 1n sec- 
tion 4 of the Gift Duty Assessment Act The case cited Grimwade v Federal Com- 
missioner of Taxation+, was disposed of on the ground that the assessee did not enter 
into a transaction constituting disposition of property within the meaning of paragraph 
(f) similar to sub-clause (d) of clause (xxiv) of section 2 and therefore there was no 
gift upon which duty became chargeable The effect of the phrase 1n question was: 
not considered by the Full Court of Appeal But Williams, J , whose decision was 
appealed against, at page 208, made the following observations 

“ It appears to me that paragraphs (a) to (f) wete included 1n the definition of disposition of 
property for the purpose of including 1n the definition transactions which might otherwise not to be 
held to fall within the ordinary meaning of a disposition or other alienation of property and that 
each paragraph 1s complete in itself ” 

The learned Judge has not specifically considered the effect of the phrase **with- 
out limiting the generality of the foregoing" But bcth the Courts proceeded on the 
basis that the effect of the section would be 1nclusion of paragraphs (a) to (f) within. 
the definition of disposition of property, which might not have been otherwise 1nclud- 
ed. The phrase ‘“‘without limiting the generality of the foregoing" would not have the 
effect of restricting the extended meaning of the term “transfer of property" includ- 
ing sub-clauses (a) to (d) of clause (xxiv) of section2 The effect would be that the 
different clauses, which are 1ncluded, will not by any implication have the effect of^ 
limiting the generality of the words, used, and by a construction of any or of all 
the sub-clauses (a) to (d), 1t cannot be contended that the general meaning of the 
words used 1s restricted. The result, in our opinion, is that the extended meaning 
of the term  *' transfer of property " by addition of sub-clauses (a) to (d) 1s validly 
given. Having held that sub-clause (d) of clause (xxiv) of section 2 1s valid and is 
included within the extended meaning of the term “transfer of property", we will 
proceed to examine 1ts 1mport. 


The word “property” 1s defined as including any interest 1n the property, and the 
contention of the learned Counsel for the Revenue 1s that a transaction, which would 
diminish the value of a property, that 1s a share in the joint family property, and 1n- 
crease the value of the property of another would come within the ambit of this clause 
The ingredients of this sub-clause (d) are (1) that the transactions must be entered. 
into by a person, (2) that 1t must be with the intention to diminish the value of his 
own property, and (3) that ıt must also be with the intention to increase the value of” 
the property of another The effect of the transaction 1n question 1s to diminish 
the value of the property of the assessee and increase the value of the other member 
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of the family The mtention cannot also be denied But the question 1s whether 
the allotment of a greater share 1n the course of a partition by metes and bounds would 
be a transaction entered by a person resulting in the diminishing of the value of his 
own propeity In Grimwade v Federal Commissione: of Taxation?, while consi- 
dering clause ( f) of section 4 of Gift Duty Assessment Act, 1941-42 which 1s similar 
to sub-clause (d) of clause (xxiv) of section 2 ofithe Gift-tax Act, the purport of the 
word “ entering into transaction” was dealt with In the case cited E M Grimwade 
voted for a resolution of a company, which had the effect of reducing the value of his 
shares and increasing the value of the other sharers, who happened to be his sons. 
Rich, J., after referring to the dictionary meaning of the word ‘ transaction ", viz , 
** negotiation, dealing between manand man, management, affairs, things managed" 
observed as follows — 

** Whatever may be the precise meaning of the word ın section 4 (f)1t should, 1n my opinion, be 
construed as meaning some act, doing, negotiation or dealing by a donor in favour of a donee, 
whether by direct of indirect method ” 

Latham, C J., and Webb, J , observed as follows : 

“When a shareholder makes up his mind to vote ina particular way and casts his vote 
accordingly, he cannot be said to be entering into a transaction A transaction by a person must be 
a transaction with some other person If a preference shar holder in a company voted in favour of 
reducing the rate of dividend upon preference shares in order to allow the company to pay some 
dividends to ordinary shareholders, 1t would be an unreal description of what took place to say 
that that fact showed that the preference shareholders had entered into a transaction ” 

The learned Judges pointed out that one could not disregard the proposition 
that a company was an independent legal entity distinct from its members The 
purport of the clause, as understood by the leained Judges, 1s that there should be a 
dealing by a donor in favour of a donee This conception does not fit in with the 
process of division by metes and bounds of joint family property. There 1s strictly 
no donor-donee relationship All the sharers have some sort of title to the entire 
property The sharers by acknowledgment and relinquishment become entitled 
to specific properties Inthe process each of the sharers relinquishes his right to the 
other property excepting that allotted to him in return for the other sharers 
relinquishing their right to the property allotted to him. A division by metes and 
bounds of a Joint family property 1s different , 1n that all sharers have some antecedent 
title to all the properties and there 1s mutual acknowledgment and relinquishment. 
The process of division cannot, therefore, be termed as a “ transaction entered into 
by any person” This view 1s strengthened by the use of the words "hus own property” 
1n sub-clause (d) If a transaction concerning properties, to which both the parties 
had title, was intended to be included, it ıs unnecessary to use the word “own”. The 
intention could only have been to cover cases 1n which a person was by a transaction 
diminishing the value of his property 1n favour of another, who had no right to that 
property. In this connection it has to be noted that for the purpose of the Gift-tax 
Act the Joint family 15 deemed to continue until there has been a partition by metes 
and bounds and recognition by the tax authorities If the joint family continued 
till the division by metes and bounds was complete, there could not be any transaction 
byasharer diminishing the value of his own property We will advert to this aspect 
again a little later. 


In construing a taxing statute, which professes to 1mpose a charge upon a sub- 
ject, the intention must be shown by clear and unambiguous language A tax should 
not be imposed without a plain declaration of the Legislature to impose it. It has 
been held that, 1f a provision 1s capable of two alternative meanings, the Courts will 
prefer the meaning more favourable tothe subject If a particular case does 
not fall within the words of the statute, the words cannot be constiued benevolently 
in favour of the State.It is well established 1n law that the process of division by metes 
and bounds 1s nota transfer of property — If it 1s intended to alter the well-established 
position of law, a distinct and positive legislative enactment 1s necessary In the 
absence of express declaration there can be no presumption that any alteration of law 
was intended. The words 1n sub-clause (d) of clause (xxiv) of section 2 are by no 
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means clear and unambiguous 1n their. intention either to alter the existing law or 
to 1mpose a tax on a transaction like the present. one, with which we are now con- 
cerned 

Mr V Balasubiahmanian, learned Counselfor the Revenue, relied on a decision 
reported in Commissioner of Gift-tax v G Satyanarayanamurthy*, where the Andhra 
Pradesh High Court held that the transaction 1n question was a transfer of property 
within the terms of section 2 (xxiv) (d) and amounted to a gift as envisaged in section 
2 (xu) and’ section 4 (a) of the Gift-tax Act In the case cited the manager of a joint 
Hindu family threw his self-acquisitions into the common stock. The question 
arose whether the throwing of these self-acquisitions into the common stock 1s a 
transfer so as to attract the provisions of the Gift-tax Act The Court held that by 
the conversion of the self-acquired property into a joint family property there was a 
decrease in the value of the property of the manager, while 1t enhanced the value of 
the property of the joint family, and that, as the Hindu joint family answered the 
description of any other person contemplated under the Act, the transaction fell 
within the purview of sub-clause (d) of clause (xxiv) of section 2. This decision 1s 
not helpful in deciding the question whether subsequent to a separation 1n status 
the process of division by metes and bounds 1n transfer of property. 

Section 4 of the Gift-tax Act includes certain transfers of property, which are 
deemed to be gifts under section 4 Section 4 (a) provides that when a property 1s 
transferred for an 1nadequate consideration, the amount by which the market value 
of the properties exceeds the value of the consideration is deemed to be a gift Under 
clause (b) of section 4, when a property is transferred for consideration, which has. 
not passed either 1n full or in part the amount of the consideration, which has not 
passed, 1s deemed to be a gift Under clause (c) of section 4, when there 1s a release, 
discharge, surrender, forfeiture or abandonment of any debt, contract or other action- 
able claim or of any interest ın property by any person, the value of the release, dis- 
charge, surrender, forfeiture or abandonment, to the extent of which it has not 
been found to the satisfaction of the Gift-tax Officer to have been bona fide, ıs deemed 
to be a gift made by the person responsible fo1 the release, discharge, surrender, 
forfeiture or abandonment Clause (d) of section 4 provides that, when a person 
absolutely entitled to the property causes the same to be vested 1n himself and any 
other person jointly without adequate consideration and when such other person 
makes an appropriation out ofthe said property, the amount of the appropriation 
used for the benefit of the person making the appropriation or for the benefit of any 
other person shall be deemed to be a gift Clauses (c) and (d) can have no applica- 
tion Clause (c) relates to a release, discharge, surrender, forfeiture or abandonment 
of any debt, contract or other actionable claim or of any interest in property by any 
person, and the value of such transactions, which 1s found to the satisfaction of the 
Gift-tax Officer to be not bona fide, shall be deemed to be a gift The transactions. 
as such are not taxable but only to the extent to which ıt has been found to be not 
bonafide In this case it 15 not disputed that the partition 1s bona fide, and even if the 
transaction 1s considered to be release or abandonment of interest in the property 
as there 1s no lack of bona fides, the transaction 1s not liable to tax. The transaction, 
therefore, will not fall under thıs clause Clause (d) relates to a person, who 1s absolu- 
tely entitled to the property, vesting in himself and another person jointly without 
adequate consideration and such other person making an appropriation of ıt. The 
transaction cannot fall under this clause either. 

The transaction cannot also fall under clauses (a) and (b) without invoking the 
aid of the extended meaning given to the term “‘transfer of property" under section 2 
(xxiv) (d) of the Gift-tax Act Class of transfers contemplated under section 4 (a) 
and (b) without invoking the extended definition would comprise transfers otherwise 
thanfor an adequate consideration and t1ansfers where consideration has not passed 
or not intended to pass either ın full or in part. 

We have already held that sub-clause (d) of clause (xxiv) of section 2 would not 
include the transaction in dispute. Even, if, for arguments sake, 1t 1s taken that section. 
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2 (xxiv) (d) would include the transaction 1n question, 1t would require considerable 
straining of the language to bring it within sub-sections (a) and (b) of section 4. The 
word ** gift” is defined to include transfer of any property to be a gift under section 4. 
Thus, an extended meaning 1s given to the word “ gift" and the transactions covered 
by sub-sections (a) to (d) of section 4 are also deemed to be gifts. A wider meaning 
is also given to the term *' transfer of property " under section 2 (xxiv) — Craises on 
Statute Law (6th Edition) at page 213 points out 

* An interpretation clause, which extends the meaning of a word, does not take away its ordi- 
nary meaning An interpretation clause of this kind 1s not meant to prevent the word receiv- 
ing 1ts ordinary, popular and natural sense whenever that would be properly applicable but to 
enable the word as used in the Act, when there 1s nothing 1n the context or the subject-matter to the 
contrary, to be applied to some things to which 1t would not ordinarily be applicable ” 


Blackburn, J, ın Lindsay v. Cundy!, observed : 


** An interpretation clause 1s a modern innovation and frequently it does a great deal of 
harm because ıt gives a non-natural sense to words which are afterwards used in a natural sense 
without noticing the distinction” 

The interpretation clause should be used for the purpose of interpreting the words 
which are ambiguous or equivocal, and not to disturb the meaning of such as are plain 
or asto prevent the operation of a word in its primary and obvious sense. To read 
the term *'transfer of property" to include the transactionin question does not appear 
to be natural Sub-section (a) of section 4 deals with transfer of property without 
adequate consideration, and sub-section (b) deals with transfer of property for consi- 
deration which 1s not passed or not intended to pass either in full or 1n part. Obvi- 
ously even if the transaction in question 1s held to be a transfer, it cannot be read 
into section 4 (a) or section 4 (b) without straining the language considerably. This 
fact also supports our view that the transaction In question was not intended to be 
brought within the ambit of section 2 (xxiv) (d) 


The intention of enacting section 20 of the Gift-tax Act 1s to enable the 
collection of the tax on gifts made by the joint family after the joint family had 
had ceased to exist The Gift-tax Officer 1s required to record an order that 
there had been a partition between the various members 1n definite portions Until 
he 1s so satisfied and a record 1s made to that effect for the purpose of the Act, the 
joint family is deemed to continue The fact that the Gift-tax Officer has not made a 
declaration that the family shall be deemed for the purpose of the Act to continue 
will not make any difference, for a partition is not recognised, unless ıt 1s divided 
in definite portions among the members and recorded by the officer. 


Section 25-A of the Income-tax Act, 1922, 1s more or less analogous to section 
20 of the Gift-tax Act Section 25-A enables the Income-tax Officer to make an 
enquiry when it 1s claimed that a partition had taken place in a Hindu family If he 
1s satisfied that the family property had been partitioned among the various members 
1n definite proportions, he shall record an order to that effect Sub-section (3) to 
section 25-A provides that, when an order has not been passed by the Income-tax 
Officer regarding partition in a Hindu family under section 25-A (1), such family 
shall be deemed for the purpose of the Act to continue to be a Hindu undivided 
family It has been held under section 25-A of the Income-tax Act, that, though a 
joint family has come to an end in law, 1f a physical division of the family property 
though possible, has not been effected and consequently no finding 1s given under 
section 25-A (1), the family would be deemed for the purpose of the Income-tax 
Act to continue to be a joint family and taxed as such Even if there 1s a total partı- 
tion and division of properties, when no claim 1s made before the Income-tax Officer 
or when a claim 1s made and no finding regarding partition 1s made by the officer, 
the family should be deemed to continue to be a Hindu undivided family The 
purpose of this section as well as section 20 of the Gift-tax Act 1s to enable the collec- 
tion of the tax due from the joint family in spite of the fact that subsequently the joint 
family ceased to exist The device adopted 1s to deem the family to continue to be 
joint in sptte of a division in status, until the properties are physically divided and the 
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officer makes a record as to the fact of partition An attempt was made to dis- 
tinguish section 20 of the Gift-tax Act fiom section 25-A of the Income-tax Act on 
the ground that there 1s no provision corresponding to section 25-A (3) It was 
submitted that a declaration by the Gift-tax Officer under section 20 (2) ıs necessary 
to continue the Hindu undivided family for the purpose of the Gift-tax Act Though 
the wording 1s slightly different, ıt does not make any difference, for it 1s the duty of 
the Gift-tax Officer to record a partition if he 1s satisfied If no such record ıs made, 
merely because the Gift-tax Officer failed to make a declaration undei section 20 (2) 
of the Gift-tax Act, the assessment on the joint family as such cannot be avoided. 
By a fiction the joint family 1s continued under both sections, section 25-A of the 
Income-tax Act and section 20 of the Gift-tax Act, even though there had been a 
partition, till the family properties are divided and a record 1s made to that effect 

It 1s hardly consistent for the Revenue to contend that, while a partition will not be 
recognised till the joint family properties are partitioned 1n definite portions and the 
fact recorded by an officer, the family should be treated as divided the moment there 
is severance in status and the transaction by any of the sharers during the process 
of division by metes and bounds as a transaction by the sharer and not by the family 

"Though section 20 1s intended only to cover tax on gifts made by the family 1n the 
event of a subsequent partition, provision 1s made for the officer to satisfy himself 
and record the fact of a partition after division 1n definite portions Sub-section 
(2) enables the Officer to treat the family, even after division in status, as a joint 
family for the purpose of this Act It could not have been the intention of the Legis- 
lature to treat the Joint family before division by metes and bounds as divided in 
different circumstances In our view, whatever may be the position under the 
Hindu Law, for the purpose of the Gift-tax Act, the Joint family is deemed to continue 
till there 1s a partition by metes and bounds and the same recorded by the officer. 

As the Joint family continues having a distinct entity, there cannot be any "transaction 
by a sharer as a person diminishing the value of his own property " We are satıs- 
fied that the transaction in question 1s not a gift liable to pay tax under the Gift-tax 
Ts NATU the reference in favour of the assessee with costs Counsel’s 

ee Rs. ; 


V. S. Answered accordingly. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —MR JUSTICE T. VENKATADRI. 


General Assurance Society, Ltd . Appellant * 
y 
N.A Mohamed Hussain and Another .. Respondents. 


Motor Velucles Act (IV of 1939), sections 95 and 96—Insurance company—Insurer of a van—Acerdent 
causing injury to an employee of the owner insured—Lrability of the msurer to the employee injured—Award by 
the Motor Accidents Glatms Tribunal—How for binding an the insurer—Higher sum based on the Workmen's 
Gompensation Act, not allowable 

An employee of the Snuff Factory (P), Ltd , was 1njured 1n an accident to the motor van of the 
owner of the said factory, on the public road the van was insured with the appellant, General 
Assurance Society Ltd The employee alorg with the employer claimed compensation before ihe 
Motor Accidents Claims ‘Tribunal which resulted in an award 

On appeal against the award 1n respect of the compensation of Rs 4,500 payable to the employee 
by the insurer the employee cross-appealed claiming a higher amount calculated on the basis of 
the Workmen’s Compensation. Act, 1923 

Held, An employee of a person who has insured his vehicle, if he is injured ın an accident to the 
vehicle wherein he was travelling, in the course of his employment has the right to claim compensation 
along with the employer Though the msured employer 1s liable to pay compensation to the employee 
under the Workman's Compensation Act, the Insurance company has to indemnify the employer 
(owner of the vehicle) against thesame in spite ofthe provisions im the policy excluding such a 
hhability 

Sctioa 95 of the Motor Vehicle; Act specifically states that in order to comply with the require- 
ments of the chapter relating to the insurance of the Motor Vehicles against third parties the policy 
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of insurance must comply with the requirements of the Act Sub-section (2) (a) of section 95 enjoins 
the habuility of the insurer to pay compensation 1n respect of employees carried 1n. the vehicle insured 
subject to the hmuts prescribed therein 


The Insurance Company has the right to be made a party to defend the claims made to the Tri» 
bunal ın respect of accidents to the vehicles , but it cannot avoid the hability except by such defences 
as are catalogued under section 96 (2) of the Motor Vehicles Act Where there are no such defences 
open the award of the Motor Accidents Claims Tribunal 1s binding on the imsufer 


The appellant-insurer 1s therefore liable to pay compensation notonly to the owner of the van 
but also to the employee—a person entitled to get compensation under the Workmen’s Compensation 
Act—who 1s 1njured in an accident arising out of his employment 


Having got the relief under the Motor Vehicles Act the injured employee cannot make a claim 
against the Insurance Company on the basis of computation of damages under the Workmen’s Com» 
pensation Act His cross-appeal has also to be dismissed 


Appeal against the Order of the Court of the Motor Accidents Claims Tribuna 


(District Judge), Chingleput, dated 31st March, 1964 and made 1n O.P. No. 99 of 
1962. 


N. C. Raghavachan and V. Rangadorai, for Appellant. 
A. Dorairaj, K. Subramanian and N Sankaran, for Respondent. 
The Court delivered the following 


JUDGMENT —This appeal arises out of an order passed by the Motor Acci- 
dents Claims Tribunal (District Judge), Chingleput, awarding compensation in a 
sum of Rs 4,500 to the first respondent who sustained an injury, m an accident 
which occurred on 24th December, 1961, while he was returning from Nagore to 
Madras 1n the delivery van of the second respondent Snuff Factory (P), Ltd., MSX 
6134, driven by one Jayavelu, and which van has been insured with the appellant, 
M/s. The General Assurance Society, Ltd., Madras, under a comprehensive policy 
including third party risk. 


The General Assurance Society, Ltd., have preferred the appeal, on the grounds 
that they are not liable to pay compensation to the first respondent, that their obliga- 
tions rest only with recompensing the insured company for the loss or damage caused 
to the insured car, that the accident did not occur while the first respondent was 1n 
the course of his employment and that the injured person was not a third party as 
per the provisions of the Motor Vehicles Act They further contend that the 1njured 
person being a passenger is not a third party and there 1s no statutory liability on the 
part of the Insurance Company to give compensation to the injured person and that 
the policy itself does not cover risk to the passenger of the car. 


In the appeal before me, learned Counsel for the appellant took me through 
the relevant provisions of the terms of the policy. Section 11 of the terms of the 
Policy deals with lability to third parties. Clause 1 1s as follows : 


. _ * Subject to the limits of liability the Society will indemnify the Insured against all sums 
including. claimant’s costs and expenses which the Insured shall become legally liable to pay in 
respect of, 


(1) death of or bodily injury to any person caused by or arising out of the use... ..of the 
motor vehicle, 

(a1) "x 

Provided always that 


(a) i ay Sale 


(b) Except so far as 1s necessary to meet the requirements of section 95 of the Motor Vehicles 
Act, 1939, the Society shall not be liable in respect of death of or bodily injury to any person 1n 
the employment of Insured arising out of and 1n the course of such employment 


(c) Except as far as 1s necessary to meet the requirements of section 95 of the Motor Vehicles 
Act, 1939, in relation to liability. under the Workmen’s Compensation Act, 1923, the Society shall 
not be liable in respect of death of or bodily injury to any person (other than a passenger carried 
by reason of orin pursuance of a contract of employment) being carried 1n or upon or entering or 
mounting or alighting from the motor vehicle at the time of the occurrence of the event out of 
which any claim arises” 


Learned Counsel for the appellant contends that the Insurance Company 1s not 
liable to pay compensation, according to the provisions of the Policy, to the injured 
16 
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person, even assuming that the accident arose out of and in the course of his employ- 
ment. Further, the 1njured person ıs not either a driver or. conductor or any person 
in DOS of contract of employment travelling in the vehicle at the time of the 
accident. 


It 1s usual for the insurance companies to 1nsert the abovesaid provisions, that 
1s the customary exclusions under the third party liability, as stated by Batten and 
Lindsale ın their book * Motor Insurance’ (Third Edition) at page 182. Learned 
Counsel for the appellant has contended that under the provisions of the Policy, the 
hability of the third party 1s completely excluded not only under the terms of the 
contract but also under section 85 (2) of the Motor Vehicles Act The 1njured person 
has no claim against the Insurance Company He has to look for his compensation 
to the employer that 1s the insured and he has to take appropriate proceedings under 
the Workmen's Compensation Act. It is further contended that when there 1s a 
definite contract between the insured and the Insurance Company to exclude certain 
persons who are employed under him, then such injured persons cannot claim com- 
pensation from the Insurance Company in respect of injuries caused to them There 
may be some force 1n the contention urged by learned Counsel for the appellant, still, 
we have to consider and examine the provisions in the Motor Vehicles Act which 
provide for the insurance of third paities In this connection, it 1s useful to refer 
to the provisions of section 95 of the Act 


“ (1) In order to comply with the requirements of this Chapter, a policy of insurance must be 
a policy which— 
(a) 


(b) insures the person or classes of persons specified in the policy to the extent specified in 
sub-section (2) against any liability which may be incurred by him or them ın respect of the death of, 
or bodily 1njury, to, any person caused by or arising out of the use of the vehicle in a public place . 


Provided that a policy shall not be 1equired (2) to cover liability in respect of the death, arising 
out of and in the course of his employment, of the employee of a person insured by the policy or in 
respect of bodily injury sustained by such an employee arising out of and mn the course of his employ- 
ment, other than a liability arising under the Workmen's Compensation Act, 1923, 1n respect of the 
death of, or bodily injury to any such employee a 

Learned Counsel for the first respondent stresses on the words, “ other than 
a liability arising under the Workmen’s Compensation Act, 1923, 1n respect of the 
death of, or bodily injury to any such employee ”. Sub-section (2) (a) of section 95 
is as follows : 


“ Subject to the proviso to sub-section (1), a policy of insurance shall cover any liability insured 
in respect of any one accident up to the following limits, namely 


(a) where the vehicle is a goods vehicle, a limit of twenty thousand rupees in all, including 
the liabilities, 1f any, arising. under the Workmen's Compensation Act, 1923, in respect of the death 
of, or bodily injury, to. employees (other than the driver) not exceeding six 1n number, being 
carried 1n the vehicle,” z 

This section has been 1ntroduced by the Amending Act C of 1956. The injured 
person can always get a remedy ın the common law to claim compensation for 
tortious hability. He has also got a further right to clarm compensation under the 
Workmen’s Compensation Act Inthe mstant case when the injured man is 
employed under one who has insured his vehicle and when he sustains an injury in 
the course of an accident to the vehicle, though he has right to get compensation 
under the Workmen’s Compensation Act, 1t 1s not necessary for him to go to the 
Workmen’s Compensation Tribunal, when he had the right to claim compensation 
along with his employer under the Motor Vehicles Act Though the employer 
has got a liability under the generallaw to pay compensation to the injured person, 
since the employer happens to be the sured as 1n this case, as per the provisions 
of the Motor Vehicles Act, the Insurance Company has to indemnify the employer, 
spite of the fact that there are provisions 1n the Policy to exclude a liability of this 
kind It has been specifically stated that under section 95 of the Act in order to 
comply with the requirements of the Chapter relating to insurance of Motor Vehicles 
against third parties, the policy of insurance must be a policy which should comply 
with the requirements of the Act. Therefore no useful purpose will be served by 
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inserting in the Policy the condition that they are not liable to pay compensation to 
the persons employed who would be entitled to get compensation under the 
Workmen's Compensation Act In effect, 1f the employee 1s injured ın an accident 
arising out of his employment under the employer the Insurance company 1s liable 
to pay compensation not only to the owner of the vehicle for the loss or damage 
but also to pay compensation to the injured person who will be entitled to get com- 
pensation under the Motor Vehicles Act I am therefore of opinion that 
under the provisions of the Motor Vehicles Act, the Insurance Company is liable to 
pay compensation both to the insured and the injured, of course within the limited 
liability prescribed under the Act 


It ıs contended, and rightly ın my view, by learned Counsel for the first respondent 
that the appellant 1s not entitled to question the award of compensation given by 
the Motor Accidents Claims Tribunal, 1n view of the recent decision of the Supreme 
Court ın BI,C Insurance Co. v Itber Singh! — It 1s true that section 96 of the Act 
gives the Insurance Company the right to be made a party to defend the action But 
the Insurance Company cannot avoid its liability, except by establishing such defences 
asare catalogued in sub-section (2) Intheinstant case, Ido not think that the 
appellant could defend on any of the grounds mentioned in section 96 (2) The principle 
that has been laid down in the Supreme Court decision 1s that, on the construction 
of section 96 (2), the Insurance Company, whenever they are made a party 1n a claim 
petition, have only the defences enumerated 1n section 96 (2) and beyond that they 
cannot question the award of compensation Iam, therefore, of opinion that the 
appellant 1s liable to pay compensation not only to the owner of the vehicle but also 
to the employee who ıs injured 1n an accident arising out of his employment, the 
employee being a person who 1s entitled to get compensation under the Workmen's 
Compensation Act. 


In the result, the appeal 1s dismissed 


The inytired employee, the first respondent ın the main appeal, has preferred 
a cross-appeal There appears to be no reason to interfere with the quantum of 
compensation awarded by the Tribunal The cross-objector has claimed enhanced 
compensation to the extent of Rs 55,500 on various heads, vız., expenses incurred 
and liable to be incurred in regard to the injury, pain and suffering inflicted on the 
victim, loss of time during the cure and permanent injury and consequent pecumary 
loss. Itis true that the myured person could claun under the Workmen's Compensa- 
tion Áct, under the various heads mentioned 1n his appeal, as against his employer 
but not as against the Insurance Company Having got a relief under the Motor 
Vehicles Act, ıt is not open to him to claim under the Workmen's Compensation Act. 
Further, he has sailed with his employer ın preferring a claim against the Insurance 
Company, the liability of which company 1s limited to the extent prescribed under 
section 95 (2) (a) of the Motor Vehicles Act The cross-appeal 1s also dismissed. 
There will be no order as to costs in both the appeal and the cross-appeal. 


| KGS Appeal and cross-appeal dismissed. 





1 (1960)S.CJ 44 (196010 An WR (SC)6.(19601 MLJ (SC)6 (1960) 1 S.C Rs 168. 


124 THE MADRAS LAW JOURNAL REPORTS. [1966 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


(Special Original Jw isdiction) 
PRESENT :— MR. JUSTICE VEBRASWAMI & MR JusricE KUNHAMED KUTTI. 


Messrs. R. Chinnaswami Naidu & Sons and Others .. Petitioners* 
y. 
The First Income-Tax Officer, Circle I, Coimbatore .. Respondent. 


Income-tax Act (XI of 1922), sections 34, 2 (6-A) (e)—Reassessment—Income-tax Officer-—Turisdwtwn— 
Writ of certiorari—Interpretation of sectron—Question of law pure and simple—Question of law nvolnng 
urisdiction —Distinction—Order of Officer reopening assessment and making addtitons to chargeable income on an 
interpretation of section—Appeal against the order pending before the Appellate Authortty—No error of gurisdtc- 
tton—Certiorari will not issue 


Constitution of India, (1950), Article 226—Writ of certiorari—High Court—Scope of powers—Wide, 
yet discretionary—Extstence of alternative statutory remedies—Bar to the issue of writ—Errors of jurisdiction capable 
of correction 


-The assessee filed the petitions under Article 226 of the Constitution seeking the issue of a writ of 
certiorari to quash the orders of the Income-tax Officer reopening the earlier assessment under section 34 
of the Act and making an addition to the chargeable income on the ground that what was stated to be 
a loan taken by the assessee from a limited company, should ‘be deemed to be dividend within the 
meamng of section 2 (6-A) (e) of the Income-Tax Act An appeal filed by the assessee to the 
Appellate Assistant Commussioner against the order of the Officer was also then pending On the 
question whether the writ could 1ssue. 


Held, that the High Court ın the exercise of its discretion, would decline to issue the writ 


While the power of the High Court under Article 226 of the Constitution s discretionary, a certain 
restraint upon its exercise 1s called for Where a statute creates a habihiy and indicates the forum 
which will determine such liability and sets up a hierarchy of appellate jurisdictions, 1t 1s but proper 
that the scheme of such a statute 1s not normally or as a matter of course, by passed and interference 
is made under Article 226 either at the original or at any subsequent stages envisaged 1n the statutory 
scheme. 


Tt1s true the power 1s wide enough to clothe the High Courts with the jurisdiction to interfere even 
in such cases, but 1n the exercise of their discretion under the Article, the Court should take into con- 
sideration the statutory scheme of remedies and decline to interfere unless the alternative remedies are 
inadequate and to compel a party to resort to them will amount to demal of speedy justice 1n the cir- 
cumstances and would mean grave hardship and harassment and waste of time and money 


Certtorart normally goes out to correct errors of jurisdiction either the lack of 1t or excess or irregular 
exercise of it It also goes out to correct an error apparent on the face of the record, which does not 
of course, mclude an error of a factual nature, or violation of the principles of natural justice Broadly 
speaking, where a question of vires or constitutional validity of a statutory provision or a rule or total 
lack of jurisdiction of the particular officer, or forum or an obviously patent error arises, the High Court 
may well be justified 1n exercising 1ts power under the Article 


The jurisdiction to reopen an assessment 1s conferred under section 34 of the Act on the Income- 
tax Officer The question of interpretation of section 2 (6-A) (e) being entirely within the competence 
of the Income-tax Officer or the Appellate Assistant Commussioner, that can raise no question of his 
jurisdiction or irregular exercise of it There 1s a marked distinction between a question of law pure 
and simple and a question of law involving jurisdiction 

Petitions under Article 226 of the Constitution of India, praying that in the 
circummstances stated therein and in the affidavits filed with WP. No. 1271 of 
1965 on the file of the High Court, the High Court will be pleased to issue 
Writs of Certiorari calling for the records in G I. No. C-201/61-62, n'G. I. No. 
D-203 (J) (1) and G. I. No. V-207/1 (1)/61-62 respectively on the file of the respon- 
dent dated 10-7-1964, 24-9-64 and 10-8-64 respectively and quash the said orders, 
of assessment for year 1961-62 


S. Swammathan and K. Ramagopal, for Petitioner. 

V. Balasubrahmanyam, for Respondent. 

The Judgment of the Court was delivered by 

Veeraswamm, J —These petitions are to quash the orders of the Income-tax 
Officer, Circle I, Coimbatore, relating to the assessment year 1961-62 By those 


orders he re-opened under section 34 of the Income-tax Act, 1922, earlier assessment 
orders made against each of the assessees, a Hindu undivided family, and included in 


a 
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each case a sum of Rs. 1 lakh to the chargeable income — Thisis on the view that 
“what was stated to be a loan taken by each of the assessees ın the sum of Rs 1 lakh 
from Gopalakrishna Mills Private Limited, should be deemed to be dividend within 
the meaning of section 2 (6-A) (e) of the Act The Income-tax Officer overruled 
a contention for the assessees that at the time the loans were made, Gopalakrishna 
Mulls Private Linuted had no accumulated profits within the meaning of section 2 (6-A) 
(e) and that the development rebate reserve with the company could not be con- 
sidered as accumulated profits for the purpose of that section The Income-tax Officer 
accepted the position that but for the development rebate reserve, there was no 
accumulated profits strictly so called, but was of the view that though the develop- 
ment rebate reserve would not be available for distribution by way of dividends or 
profits nevertheless, 1t, 1n a sense, represented accumulated profits like any other 
reserve, and the question whether the creation of particular reserve was a statutory 
necessity or not was irrelevant in considering the substantial nature or character 
of the development rebate reserve. On that reasoning he further considered that ıt 
was not necessary to correlate the loans with any particular reserve or accumulated 
profits so long as the same accumulated profit was there with the company. The 
Income-tax Officer took the view because he thought the funds transferred from the 
development rebate reserve did not ipso facto go out of the funds of the company 
and they were only an appropriation out of the company's profits. There were 
certain other contentions also put forward before the Income-tax Officer, which 
he did not accept, but which we do not think it necessary for purposes of these peti- 
tions to referto The assessees filed appeals before the Appellate Assistant Com- 
missioner of Income-tax, Coimbatore, which were actually heard by him on 18th 
November, 1964 Pending those proceedings they applied for stay of collection which 
the Income-tax Officer declined to grant. Thereafter, they moved the Inspecting 
Assistant Commissioner of Income-tax and later the Commussioner of Income-tax, 
Madras, who gave a certain measure of relief, but not to their complete satisfaction. 
It was in these circumstances they moved this Court with these petitions under Article 
226 of the Constitution 
Two main poimts were taken by the petitioners . (1) levy of tax on the amounts 
withdrawn by the assessees from the company temporarily was illegal and without 
jurisdiction, and (2) section 2 (6-A) (e) was ultra vires the Central Legislature The 
second point is now concluded by Navuitlal C Javeriv K K Sen, Appellate Assistant 
Commissioner of Income-tax*, m which the Supreme Court upheld the constitutional 
validity of that statutory provision. It1s the first point, therefore, that 1s sought to 
be argued before us. For the Revenue the objection 1s taken that since the assessees 
have a right of appeal and actually filed appeals, which were heard and orders are 
yet to be made, this Court, 1n the exercise of 1ts discretion under Article 226 should, 
1n view of that decline to entertan these petitions Since we have decided to accept 
this objection we have not heard learned Counsel for the assessees on the first point. 
Article 226 of the Constitution 1s undoubtedly widely worded and does not place 
any restraint or restriction on the High Court 1n the exercise of its jurisdiction under 
the Article. Even the territorial limitation which originally existed has since been 
removed Though the Article refers to certain kinds of writs including certiorari, 
the power under the Article 1s not limited to grant of writs analogous to Crown 
writs in English jurisdiction. The power under the Article extends to the High 
Court giving any direction, orders or writs for the purpose of enforcement of fun- 
damental rights or for any other purpose Wide as these powers are, no question 
of maintamability of any petition, which 1s filed under that Article, can ever arise. 
The powers are, however, discretionary 1n character, so that 1n particular cases, no 
question of legality or lawfulness of the exercise of the Jurisdiction can properly 
arise, but the question would be whether, 1n the particular circumstances, the Court 
should exercise its discretion and invoke its powers. In the nature of things that 
consideration will have to be applied in the context of the circumstances 1n each 
case Ifthe Court feels that the circumstances and exigencies,of the case taken as 
a whole require that the Court should exercise its power, ıt will do so. 
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Certiorari normally goes out to correct errors of jurisdiction, either the lack of 
it or excess or irregular exercise of it It also goes out to correct an error apparent 
on the face of the record, which does not, of course, include an error of a factual 
nature, or violation of the principles of natural justice The English Courts in 
issuing prerogative writs, particularly certiorari , decline to exercise that jurisdiction 
where an alternative remedy exists which a party may well resort to But, under 
Article 226, strictly that limitation may not be applicable as the yurisdiction of High 
Courts to issue directions 1s entirely based on the language of the Article. Never- 
theless, some of the principles applicable to English writs are borne 1n mind in giving 
directions under the Article. Existence of an alternative. remedy, which 1s adequate 
or otherwise, may not, however, always stand 1n the way of this Court exercising tts 
jurisdiction if other considerations outweigh But, normally speaking, existence of an 
alternative remedy 1s a strong dissuading factor when powers under Article 226 are 
invoked, Where a right of appeal is given by a statute from an order, of which a 
party may feel aggrieved, the question for consideration will be whether the statutory 
mode of redress should be by-passed, and if so, on what grounds ? On that matter, 
decisions of Courts have not been uniform and that with respect 1s what 1s to be 
expected because the Court in each case ıs concerned with the facts before them and 
the compelling or justifiable circumstances with reference to which the powers under 
the Article are exercised. Broadly speaking, where a question of vires or constitutional 
validity of a statutory provision or a rule or total lack of jurisdiction of the particular 
officer or forum or an obviously patent error arises, the Court, m our opinion, may 
well be justified 1n exercising 1ts power under the Article. That 1s because m the 
first of these cases a decision on vires or constitutionality will not be within the com- 
petence of the officer or forum other than the superior Courts, and 1n the second 1n- 
stance, it will be totally futile for a forum without Jurisdiction to proceed in the matter 
involving harassment to the parties and waste of official and private time Errors 
of jurisdiction may also come within the purview of the second instance The last 
instance justifies interference notwithstanding an alternative remedy, for, the error 
may be so patent as 1n the case of, for example, two and two being added as five 
In such cases, 1t 1s apparent that not to interfere on ground of existence of an 
alternative remedy may cause gross injustice or great hardship especially when the 
Court may feel that the party should get relief at the earliest possible moment. 
Shivajt & Co v. Joint Commercial Tax Officer}, falls under the last category. 

Learned Counsel for the petitioners 1n support of his contention that we should 
entertain the petitions under Article 226 invited our attention to Calcutta Discount 
Co ,Ltd v. Income-tax Officer®, Bhopal Sugar Industries, Ltd v D P Dube, (No. 2)? 
Shivaram Poddar v. Income-tax Officer*, Santamal Pittambar Prasad v Income-tax 
Officer®, and Transport Co (P), Ltd v. Second Income-tax Officers On the other 
hand for the Revenue, reference was made to Rex v. Inspector of Taxes and Com- 
missioner of Income-tax?, C A. Abraham v. Income-tax Officer®, Thansingh 
Nathmal v Superintendent of Taxes?, Laljt Haridas v. R. H Bhatt*®, Sales Tax 
Officer v Shivaratan G. Mohatta**, and Madhya Pradesh Industries Ltd v. 
Income-tax Officer1?, We do not think ıt necessary to deal with all these decisions. 
n will suffice 1f. we refer to the last three decisions which also happen to be the 

atest 


Lalji Haridas v R H Bhatt19, ıs a case where, before making an order of assess- 
ment notice was issued against the assessee under section 46 (1) (a) of the Saurashtra 
Income-tax Ordinance, 1949, which corresponds to section 34 (1) (a) of the Indian 
Income-tax Act. The assessee made a retuin stating that the amounts 1n question 
there did not represent his income at all The assessee preferred an appeal, with 
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the result that the matter was remitted to the Income-tax Officer Thereafter the 
assessee was required to appear before the Income-tax Officer and produce his evı- 
dence. Instead of complying with that requisition, the assessee moved the High Court 
of Gujarat for a writ, while at the same time he also preferred an appeal from the 
remand order to the Income-tax Appellate Tribunal. The writ petition. was dis- 
missed summarily and 1t was against that order the assessee by Special Leave appealed 
'to the Supreme Court. One of the contentions for the assessee was that the notice 
issued to the assessee under section 34 (1) (a) was barred by time, and was, therefore, 
invalid Dealing with the contention, the Supreme Court observed : 

* We did not allow Mr Pathak to develop this point, because we took the view that a plea of 
this kind must ordinarily be taken before respondent No 1 himself The jurisdiction. conferred 
on the High Court under Article 226 1s not intended to supersede the jurisdiction and authority of 
the Income-tax Officers to deal with the merits of all the contentions that the assessees may raise 
before them, and so 1t would be entirely 1nappropriate to permit an assessee to move the High Court 
under Article 226 and contend that a notice issued against him is barred by time That 1s a matter 
which the Income-tax authorities must consider on the merits in the light of the relevant evidence ” 

In Sales Tax Officer v Shiv Ratan G Mohatta!, again the Supreme Court had 
occasion to consider the question as to how far the High Court should interfere under 
Article 226 In that case, a firm claimed that ıt was not liable to be assessed to sales 
tax 1n respect of a certain turnover and contended that 1t was not a dealer within 
section 2 (f) of the Rajasthan Sales Tax Act A further contention for the assessee 
was that the sales were 1n the course of import within Article 286 (1) (b) of the Consti- 
tution The Sales Tax Officer rejected the first contention, but 1n his order there was 
no discussion on the other point based on Article 286 (1) (6) The assessee then 
filed a petition under Article 226 and reiterated the two grounds ‘The State raised 
an objection to the maintainability of the petition on the ground that the petitioner 
should have availed himself of the alternative remedy of appeal provided under the 
Rajasthan Sales Tax Act. The High Court did not accept this objection, because, 
as it thought, the contention of the petitioner was that in view of Article 286 (1) (b) 
of the Constitution, the Sales Tax Officer had no jurisdiction to assess the petitioner 
to pay sales tax on the sale of goods 1n the course of import into the te111to1y of India. 
The High Court proceeded to deal with the merits of the case and. came to the con- 
clusion that the assessee was a dealer and that the sales were also m the couise of 
import Inthe circumstances, the State with a ceitificate of fitness from the High 
Court filed the appeal before the Supreme Court Theie, on behalf of the State 
two points were raised, one of which was that on the facts of that case the High Court 
should have refused to entertain that petition The Supreme Court accepted this 
ground and held : 

** We are of the opinion that the High Court should have declined to entertain the petition 
No exceptional circumstances exist 1n this case to warrant the exercise of the extraordinary jurisdic- 
tion under Article 226 It was notthe object of Article 226 to convert High Courts into original 
or appellate assessing authorities whenever an assessee chose to attack an assessment order on 
the ground that a sale was made in the course of import and therefore exempt from tax It was 
urged on behalf of the assessee that they would have had to deposit sales-tax, while filing an appeal. 
Even if this 1s so, does this mean that ın every case in which the — assessee has to deposit sales tax, 
he can by-pass the remedies provided by the Sales Tax Act ? Surely not There must be some- 
thing more in a case to warrant the entertainment of a petit.on under Article 226, something going 
to the root of the jurisdiction of the Sales Tax Officer, something to show that 1t would be a case of 
palpable injustice to the assessee to force him to adopt the remedies provided by the Act." 

Madhya Pradesh Industiies Ltd v Income-tax Officei?, was concerned with a 
petition for a writ of prohibition restraining the Income-tax Officer fiom taking any 
action pursuant to a notice issued under section 34 of the Income-tax Act The 
contention for the assessee was that the notice was without jurisdiction and the 
exercise of the power under that section by the Income-tax Officer was for a 
colourable purpose’ The Bombay High Court (Nagpur Bench) rejected the petition 
m limme and the question before the Supreme Court on appeal was whether the 
High Court acted not properly in refusing to investigate the ground raised by the 
assessee In dealing with that question, the Supieme Couit observed thus : 

“ Jurisdiction to issue prerogative writs 1s designed to invest the High Court with authority to 
superintend the exercise of Governmental or other powers by tribunals,authorities, bodies,or persons, 
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1t 1s intended to be exercised ın cases where a person has a right and that right is infringed by a tri- 
bunal, authority, body or person acting without or 1n excess of jurisdiction or 1n violation of principles 
of natural justice, o1 where 1t refuses to exercise Jurisdiction vested 1n 1t by law, or even 1n cases, 
where there 1s an error apparent on the face of the record of a quasi-judicial authority and the act, 
omission or error results in grave injustice The jurisdiction 1s discretionary and the High Court 
1s not bound to issue a writ merely because ıt 1s lawful to do so It 1s also not intended thereby 
to supersede the authority and jurisdiction conferred upon the taxing authorities who are invested 
with power to deal with the merits of the contentions raised before them Laly Haridas v R H Bhatt*; 
The High Court must in each case consider, whether the act or omission complained of has resulted 
or is likely to result in grave injustice, and whether the party approaching1t has another adequate 
remedy which 15 equally efficacious, whether he has approached the Court without acquiescence, and 
without undue delay, whether the problem posed raises complicated questions of disputed facts 
which 1t would be inappropriate for the High Court to determine, whether the aggrieved party has 
been guilty of misrepresentation or suppression of material facts, and whether notwithstanding the 
apparent breach ıt would be inequitable to grant relief” 


It is clear, having regard to these three decisions as well as the other cases, that 
while the power under Article 226 ıs discretionary, a certain restraint upon its 
exercise will be called for. The very wide amplitude of the power itself justifies such 
a restraint and the power could be exercised only 1n proper cases. Where a statute 
creates a liability and indicates the forum which will determine such liability and 
sets up a hierarchy of appellate jurisdictions, 1t 1s but proper that the scheme of such 
a statute is not normally or as a matter of course, by- passed,and interference 1s made 
under Article 226 either at the original or at any subsequent stages envisaged 1n the 
statutory scheme. It 1s true, the power 1s wide enough to clothe the High Courts 
with the Jurisdiction to interfere even ın such cases, but 1n the exercise of their discre- 
tion under the Article, the Court should, in our opinion, take into consideration the 
statutory scheme of remedies and decline to interfere unless the alternative remedies 
are inadequate and to compel a party to resort to them will amount to demal of 
speedy justice 1n the circumstances and would mean grave hardship and harassment 
and waste of time and money. 


In this case, no question of jurisdiction arises. Learned Counsel for the assessees 
argued that if on a wrong interpretation of section 2 (6-A) (e) the Income-tax Officer 
charged them to tax, he would be acting without jurisdiction We are unable to 
accept this contention There is a marked distinction between a question of law pure 
and simple and a question of law involving jurisdiction. The jurisdiction to reopen 
an assessment 1s conferred under section 34 of the Income-tax Act It 1s not the 
contention for the petitioners that the Income-tax Officer 1s not competent 1n this 
case to act under that section. The Income-tax Officer having jurisdiction 1s, there- 
fore, also competent to interpret the particular section, and 1t cannot be said that 
merely because the petitioners consider that he has placed a wrong interpretation on 

- that section, therefore, the Officer acted without jurisdiction or exercised his jurisdic- 
tion wrongly. The learned Chief Justice in Rex v Inspector of Taxes and Commis- 
stoners of Income-tax?, observed : 


“Mr Montgomery concedes that the question whether the deduction 1s or 1s not authorised by 
the Act 1s a question within the jurisdiction of the Surveyor to determine In that part of the argu- 
ment Mr Montgomery appeared to say I do not know if he seriously meant it that, if the Surveyor 
decided the question correctly, the matter was within his jurisdiction, but 1f he decided 1t incorrectly 
the matter was not within his jurisdiction If that be indeed the argument, 1t appears to me to confuse 
two things , an erroneous decision within the jurisdiction and a usurpation of a jurisdiction which 
does not exist Ithinkitisa fact that the question which had to be determined here was a ques- 
tion at the outset within the jurisdiction of the Surveyor, and 1f there 1s exception taken to the addı- 
tional first assessment which he has accordingly made, there1s a clear right of appeal under the Act, 
and that right of appeal is at this present moment being pursued by the applicants ın this case I 
think, therefore, that the application for the writ of prohibition manifestly fails ” 


The question of interpretation of section 2 (6-4) (e) being entirely within. the 
competence of the Income-tax Officer or the Appellate Assistant Commissioner, 
that can raise no question of his jurisdiction or irregular exercise of it. There 15 no 
question of vires of the section arising because, as we said, Navmtlal C. Javeri v. K K. 
Sen, Appellate Assistant Commissioner of Income-tax?, has upheld the validity of 
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‘the section. It 1s not contended for the assessees that there 1s any infraction of the 
principles of natural justice Asa matter of fact, the assessees availed themselves 
of the alternative remedy, have filed appeals, which now have been heard, and 
orders thereon reserved. We find no exceptional justifiable reasons to persuade 
us to by-pass the statutory remedies. In view of these circumstances, as we said, 
we accept the contention for the Revenue that we must leave the assessees to the 
remedies provided under the Act. These remedies include eventually a Reference 
to this Court under section 66 of the Act. 


The petitions are dismissed with costs Counsel’s fee Rs. 250, one set 


Learned Counsel for the petitioners says that it would be desirable that the 
appeals pending before the Appellate Assistant Commissioner are disposed of at an 
early date. We think so. Learned Counsel for the Revenue undertakes that he 
will communicate with the appellate authority, so that 1t may dispose of the appeals 
within two months from to day. 


V.S. Petitions. dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice K., VEERASWAMI AND Mr. Justice P. KUNHAMED KUTTI. 


Corborandum Univeral Ltd. .  Petitioners,* 
y. 
Union of India, by the Secretary, Central Board of Direct 
Taxes .. Respondent. 


Income-tax Act (XLII of 1961), section 99 (1) (v), Fifth Schedule —Super-tax—New tndustry—Income 
not chargeable to super-tax—Assessee-company engaged m an industry for manufacture of articles Sfecfted im 
the Fifth Schedule—Exemptton to dwdend income—Engoged in specified wndustry—Satisfaction of the Central 
Government alone prescribed—Application to Gentral Board of Revenue for obtaming sattsfaction and rejection by 
the Poara Wru of mandamus directed against the Central Government—Not sustamable—EHherarchy of author- 
tes under the Act 


Constitution of India (1950), Article 226 —Writ of mandamus—High Gourt—Powers—Only to direct 
the proper authority vested with the powers to exercise the power 


The petitioners, a public limited company incorporated ın 1954, engaged ın the manufacture of 
gundmg wheels and abrasives, being the industrial machinery specified m sub-clause (1n) of clause C 
of Part A of the Fifth Schedule to the Income-tax Act of 1961, claimed that the piofits m its manu- 
facture satisfied the conditions prescribed in Fifth Schedule to the Act and therefore any dividend 
distributed by the petitioners to 1ts corporate shareholders would be exempt from super-tax ın the 
assessments of the corporate shareholders under clause (1v) of sub-section (1) of section 99 of the Act of 
1961 A pre-requisite for exemption of such super-tax would be the satisfaction of the Central Govern- 
ment that the petitioners are wholly or mainly engaged m an industry falling within the scope of the 
Act The petitioners made an application to the Central Board of Revenue for that purpose On 
the rejection of that application, the petitioners applied to the High Court under Article 226 of the 
‘Constitution, for a rule of mandamus directing the Union of India to issue such a recognition. 


Held, that the petition has to be rejected as the petitioners did not file ‘the necessary application 
under the Act to the Central Government The satisfaction contemplated under the Act ıs that of the 
‘Central Government. 

When a power 1s entrusted by a statute to a named authority and the exercise of 1t 1s invoked bya 
concerned person and there 1s an improper refusal to exercise the power, then of course, 1n such pre- 
muses, a mandamus may well i:ssue under Article 226 of the Constitution, directing the authonty to 
exercise that power. 

The Central Board of Revenue reconstituted as the Central Board of Direct Taxes under the 
Central Board of Revenue Act, 1963, cannot be considered as the Central Government for the purposes 
of the Fifth Schedule to the Act 


The Central Board of Revenue Act of 1963 1tselfmakes the distinction between the Central Govern- 
ment and the Central Board of Direct Taxes ‘The Income-tax Act also clearly indicates the frame-work 
of hierarchy of officers with the Income-tax Officer at the bottom and the Central Board of Revenue 
and now the Central Board of Direct Taxes at the top The Fifth Schedule clearly mentions the 
*Gentral Government as the authority to be satisfied ın the matter of issuing a certificate and not any 
other authority 
I A a a a ace a c MBA EEE 
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The power of the High Court in an application under Article 226 of the Constitution will not 
extend to direct the Central Government to issue the certificate The High Court will only direct 
the authority vested with the power to exercise that power and decide atcording to the merits 


In the mstant case, as the application under the Act was made to the Board and not to the Central 
Government, the High Court would not be justified in issuing a rule to the Central Government 

Petition under Article 226 of the Constitution of India praying that in the 
circumstances stated therein and in the affidavit filed therewith, the High Court 
wul be pleased to 1ssue a writ of mandamus and duect,the respondent herem to 
issue a recognition that the Central Government 1s satisfied that petitioners are 
engaged in the manufacture of one or more of the articles, specified in Pait A of 
the Fifth Schedule to the Income-tax Act, 1961. 

R. Venkataram, for Petitioner. 

V Balasubrahmanyam, Standing Counsel for Income-tax, for Respondent. 

The Judgment of the Couxt was delivered by 


Veeraswami, J —This petition ıs for a rule of mandamus directing the 1espondent, 
Union of India, represented by the Ministry of Finance, to issue a recognition that 
the Central Government is satisfied that the petitioners are engaged in the manu- 
facture of one or more ofthe articles specified 1n. Part A of the Fifth Schedule 
to the Income-tax Act, 1961 The petitioners are a public limited company 1ncor- 
porated im 1954 and are said to be engaged during the relevant time 1n the manufacture 
of grinding wheels and abrasives, bemg the 1ndustrial machinery specified 1n. sub- 
clause (111) of clause C of Part A of the Fifth Schedule to the Income-tax Act The 
petitioners, as they aver, are assessed to 1ncome-tax by the First Income-tax Officer, 
City Circle, for 1960-61 and 1961-62, and in the course of these assessments they 
claimed that their profits 1n the manufacture of grinding wheels, were exempt from 
mcome-tax under section 15-C of the Indian Income-tax Act, 1922 This contention. 
according to the petitioners, weie accepted, and exemption granted under that pro- 
vision. After the coming into force of the new Act with effect from Ist April, 1962, 
which would have effect on the petitioners’ assessments for 1962-63, the petitioners. 
claimed that the profits ın the manufacture of grinding wheels satisfied the condition 
prescribed in the Fifth Schedule to the Act and therefore any dividend distributed. 
by petitioners to its corporate shareholders would be exempt from super-tax in 
the assessments of the corporate shareholders under clause (1v) of sub-section (1) 
of section 99 of the Income-tax Act, 1961. Under the relevant statutory provisions. 
a pre-requisite for exemption of such super-tax would be the satisfaction of the Central 
Government that the petitioners aie wholly or mainly engaged 1n an industry for 
the manufacture or production of one or more of the articles specified in any of the 
stems in Part A of the Fifth Schedule They, therefore, made an application on 18th 
April, 1963 to the Central Board of Revenue for recognition as a company engaged. 
in the manufacture of bonded abrasives, which, we are told, 1s a comprehensive 
expression to include grinding wheels and other articles of a similar nature produced 
by the same process After prolonged delay and calling for particulars more than 
once at various levels, the Under-Secretary to the Central Board of Direct Taxes, by 
a communication dated 4th March, 1964, intimated the petitioners with reference 
to their application that the Board of Revenue had considered the matter, but it 
regretted that the request regarding exemption contemplated under the Fifth Schedule. 
read with section 99 (1) (») of the Income-tax Act, 1961 could not be acceded to. 
There was a further communication on 14th May, 1964 from the Secretary to the 
Central Board of Direct Taxes to the petitioners to the effect that if the other condi- 
tion in sub-clause (2) of rule 1 of the Fifth Schedule was not fulfilled which would 
disentitle the shareholders to the claim for exemption on that ground, alone, the 
question of the Central Government satisfying itself about the condition 1n sub- 
clause (1) of the rule did not arıse Itisin these circumstances the petitioners have 
approached this -Court for a direction as aforesaid 


On the view we take, we think 1t unnecessary to go into the merits of the peti- 
tioners’ claim for a certificate from the Central Government The application of 
the petitioners for a certificate was made not to the Central Government, but to the 
Central Board of Revenue as 1t figured then Section 99 (1) (iv) of the Income-tax 
Act, 1961, reads : x 
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“ (1) Super-tax shall not be payable by an assessee ın respect of the following amounts which 
are included 1n his total income (av) 1f the assessee 1s a company, any dividend receiv- 
ed by 1t, from an Indian Company, subject to the provisions contained in the Fifth Schedule " 


Rule 1, clause (a) (1) 1n the Fifth Schedule provides that super-tax shall not be 
payable in respect of any dividend which ıs assessable for the assessment year 
commencing on the last day of April, 1962, and for the subsequent asscssment years 
and which 1s declared by an Indiancompany formed and registered after 31st March, 
1952 and before 1st April, 1967 where the Central Government 1s satisfied that the 
Indian company ıs wholly or mainly engaged ın an industry for the manufacture or 
production of any one o1 moie of the articles specified 1n any of the 1tems in Part A 
of this Schedule. In Part A, section 6-C 1tem (a) relates to grinding wheels and 
abrasives It may be clear from these provisions that the satisfaction contemplated 
by rule 1 (a) (1) of this Schedule is that ofthe Central Government But no applica- 
tion was made to the Central Government for a certificate under that provision. 
When a power is entrusted by a statute to a named authority and the exercise of 1t 1s 
invoked by a person concerned and there is an improper refusal to exercise the power, 
then, of course, m such premises, a mandamus may well issue under Article 226 of 
the Constitution directing the authority to exercise the power But, for doing it, 
it 15a requisite that the applicant must ın the first instance approach the authority with 
a request to invoke the power, and without that, there would be no occasion for the 
Court to consider that the authority has refused to exercise or exercised the power 
improperly, which ıs vested in ıt Admittedly, here, there was no application to 
the Central Government making such a request 


Mr. Venkataraman for the petitioners, however, contended that the Central 
Boaid of Revenue which was reconstituted as the Central Board of Direct Taxes 
under the Central Board of Revenue Act, 1963 1s but an arm of the Government 
and ıt would be propei to say that 1t 1s the Central Government itself He relies on 
the fact that the Board 1s manned by some of the officials who belong to the Ministry 
of Finance. We have no hesitation in rejecting this contention The Central Board 
of Revenue Act itself makes a distinction between the Central Government and the 
Central Board of Direct Taxes. For instance, section 3 says that the Board shall, 
subject to the eontrol of the Central Government, exercise 1ts powers and duties 
entrusted to 1t by the Central Government or by or under any law The Income-tax 
Act itself clearly indicates the framework of the hierarchy of officers with the Income- 
tax Officer at the bottom and the Central Board of Revenue and now the Central 
Board of Direct Taxes at the top. The Fifth Schedule which we referred to clearly 
mentions the Central Government as the authority to be satisfied in the matter of 
issuing a certificate and not any other authority In such circumstances, we are 
unable to accept the petitioners’ contention that the Central Board of Direct Taxes 
should for the purposes of the Fifth Schedule be considered as the Central 
Government 


It may be that when an application was made under the Schedule to the Central 
Board of Revenue as it stood then, they could well have transmitted it to the proper 
authority for disposal, though they might not be obliged to doso That would have 
tended to the convenience of everybody and would have saved a lot of time and 
perhaps needless expenditure and futile effort But the point remains that so long 
as the application was not made to the Central Government, we would not be justi- 
fied in issuing a rule to the Central Government 


From what we have said so far, 1t 1s obvious that we have not dealt with the 
merits on which the Central Government would have to be satisfied The form in 
which the prayer 1s couched ın the petition pre-supposes that this Court under Article 
226 of the Constitution will 1tself have the power to direct the Central Government 
to issue a certificate Though 1t 1s not necessary to consider this point, at this stage, 
we may indicate that the power of this Court will not extend that far All that 
this Court can do 1s, as we indicated at the outset, where the authority vested with 
a power, improperly refused to exercise it, to call upon that authority by a rule of 
mandamus to exercise that power and decide according to the merits. Tt is represented 
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to us for the petitioners that m view of the considerable lapse of time and the 
urgency of the matter, any application to the Central Government 1s likely to be 
delayed in its disposal We think it proper, ın the circumstances of this case, to 
suggest that if and when an application is made by the petitioners, the Central 
Government may dispose ıt of onits merits within atleast two months of iis 
receipt. 


The petition 1s dismissed, but 1n the circumstances with no costs. 





V S. Petition dismissed. 
IN-THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present '——Mm. Justice M. NATESAN 
Ramaswamz Pillai Petitioner" 
v. 
Subramania Pilla: by power-of-attorney agent Karuppanna 
Pillai and another . Respondent.. 


Partition Act (IV of 1893), section 4— Words “‘ undwided family " and “ sues for partition ” in the section 
—JMeaning of—Suit by a member of family for partiton—Stranger-transferee of a part of a dwelling house 
added a defendant claiming his share—A member of family if can claim to purchase stranger-transferee’s share 
an such sutt. 

The words “ undivided family " in section 4 of the Partition Act has been held by a series of deci- 
sions to mean, simply a family, which has not divided the dwelling house by metes and bounds A 
Hindu joint family divided im status will still be an undivided family gua dwelling house for the pur- 
poses of the Partition Act, 1f there has been no division of the dwelling house by metes and bounds. 

A ssharer in an undivided Joint family can, under section 4 of the Partition Act, claim to buy out 8 
stranger-transferee of a share in a family dwelling house, 1n a suit for partition though such a suit is not 
instituted by the stranger-transferee himself but only by a member of the family, provided 1n such a 
suit the stranger-transferee seeks rehef ın recognition ofhisrights The contention that when a suit 
for partition 1s not filed by the stranger-transferee a sharer 1n the family has no locus stand: to appl 
under section 4 of the Partition Act for buying out the transferee 1s not tenable. While the wont 
“ such transferee sues for partition " in section 4 does involve the idea of some action by a transferee 
to secure a partition, 1t does not necessarily mean that the transferee himself must institute a suit for 
partition The word “sues” 1s not just and only the equivalent of “brings a sut” It conveys 
also something more , any pleading or petitioning or application for partition and allotment of his 
share would be covered by the words “ sues for partition” "Thus even though the stranger-transferee 
might not have himself instituted the suit for partition, 1f ın a suit for partition wherein he 1s made a 
party-defendant, he asserts and applies for his share and seeks relief from Court 1n recognition of his 
rights, ıt could properly be stated that he “ sues for partition" _In so construing his act, there will 
‘be no undue extension of the meaning of the word or any strained construction of the language. 

The provisions of section 4 of the Partition Act are yust complementary to the second part of section 
44 of the Transfer of Property Act and there 1s a body of judicial opinion favourmg a liberal construc- 
tion in such a way as would promote and fulfil the object of the Partition Act which 1s to preserve the 
integrity of a family dwelling house and enable the members of the family to keep st for themselves as 
far as possible 


Petition under section 115 of Áct V of 1908 praying the High Court to revise 
the order of the Court of the District Munsif, Turaiyur, dated goth Aprit, 1963 and 
made ın I.A No 66 of 1963 ın O.S No. 125 of 1959. 


K Parasaran, for Petitioner. 
S Venkatitrama Iyer and V. Krishnan, for Respondents. 
The Court delivered the following 


Jupement.—This revision raises the question as to the scope of the jurisdiction 
of the Court under section 4 of the Partition Act (IV of 1893): 

** Whether a sharer can claim to buy out a stranger-transferee of a share in a family dwelling 
hous: ma suit for partition instituted not by the stranger-transferee but by a member of the 
family?" 

The facts of the case and the proceedings that have led to the controversy may 
be briefly set out The revision petitioner 15 the grd defendant ın a suit for partition 
of three 1tems of house properties. One Pancha Pulai and the 3rd defendant in the 
suit were brothers. The first defendant 1s the widow of Pancha Pilla: and the second 
defendant, their son. The 4th defendant 1s a purchaser from the 2nd defendant 
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of the western half-share in item (3) of the suit properties, a family dwelling house, 
under a registered sale deed Exhibit B-3 dated 12th November, 1956. ‘There is 
some evidence that the two brothers attempted a division of the properties without 
reference to their mother Deivanai Ammal and she thereupon filed the suit O S. 
No. 125 of 1959 on the file of the District Munsif, Ture1yur, and it is out of that the 
present revision arises. Deivanai Ammal, mother, claimed one-third share in the 
suit properties A preliminary decree was passed on 1st March, 1960, for partition 
of plaintiff's one-third share and there was a direction in the decree that as far as 
possible, the western half 1n 1tem 3 purchased by the 4th defendant may be allotted 
to the vendor's share. Subsequent to the preliminary decree, the plaintiff executed 
a settlement deed in respect of her one-third share 1n the suit properties in favour of 
the 3rd defendant's wife. Before any further proceedings were taken in the suit, 
she died. 1t 1s 1n these circumstances that the 4th defendant filed I.A. No. 703 of 
1962 in the suit for a final decree for partition 1n terms of the preliminary decree, 
claiming equitable allotment of the western half of item 3 to hun He brought on 
record the settlee from the original plaintiff as a supplemental second plamtiff in 
the suit and a party respondent m his application for final decree In his counter 
to this application, the 3rd defendant nter alia maintamed that under the provisions 
of the Partition Act, the application was not maintainable and that himself and his 
wife were residing ın the dwelling house ın the western portion. Sumular objections 
were filed by the supplemental second plaintiff as respondent She had no objection 
to be impleaded as a party to the proceedings, but she contended that the claim was 
opposed to the principles of the Partition Act, the house being a residential one and 
the applicant a stranger to the family. Opposing the claim of the 4th defendant to 
a share in the property, the 3rd defendant, the revision petitioner, took out an 
independent application, I A. No 66 of 1963 under section 4 of the Partition Act, 
claiming for the valuation of the one-third share of the 4th defendant m the western 
moiety of the 3rd item and sale of the share to him and for necessary directions in 
that behalf. His wife as the 2nd plaintiff jomed in that application. On this 
application, the learned District Munsif held that, as ıt was clear from the evidence 
that there was division in status in the family, there was no undivided family and 
the first condition for the application of section 4 of the Partition Act was not satisfied. 
Proceedmg he held that as the suit for partition was not filed by the transferee-,th 
defendant, a sharer in the family had no locus stand: to apply under section 4 of the 
Partition Act for buying out the transferee. In deciding this way, the learned 
District Munsif purports to follow a decision of this Court in Ramayya v., Venkata 
Subba Rao}, as one on all fours to the facts of this case. In view of findings in LA. 
No. 66 of 1963 the Jearned District Munsif held that the transferee would be entitled 
to equitable allotment claimed by him ın his application I A No. 703 of 1962 for 
ye oe and directed partition accordingly. Hence this revision by the grd 
eiendant. 


M 
Section 4, sub-section (1) of the Partinon Act with which we are concerned 
reads thus : 


** Where a share of a dwelling house belonging to an undivided family has been transferred to 8 
person who is not a member of such family, and such transferee sues for partition, the Court shall, af 
any member of the family being a share-holder shall undertake to buy the share of such transferee, 
make a valuation of such share in such manner as it thinks fit and direct the sale of such share to such 
abare-holder, and may give all necessary and proper directions ın that behalf ” i 


The first finding of the learned District Munsif that there ıs no undivided family, 
for section 4 of the Partition Act to apply, does not present any difficulty as 
‘undivided family’ m the section has been held by a series of decisions to mean, 
simply a family, which has not divided the dwelling house by metss and bounds. 
A Hindu joint family divided ın status will still be an undivided family qua dwelling 
house, if there has been no division of the dwelling house by metes and bounds for 
the purposes of the Act. The only finding in this case is that the family was divided 
in status. At any rate, a preliminary decree has been passed for the division of the 
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house and on the basis of the preliminary decree, the several sharers had not divided 
the same and partitioned 1t among themselves 


The real difficulty ıs ın interpreting one of the conditions for the applicability 
of section 4, the clause ** and such transferee sues for partition.” The argument on 
behalf of the transferee is that for the sharer in the family getting the option of buying 
out a stranger-transferee, the transferee himself must have instituted the suit for 
paritition While the suit has been filed not by the transferee, but by a member of 
the family, it is contended that section 4 of the Partition Act has no application. 
The learned Counsel for the contesting respondent submits that as the application 
of section 4 of the Partition Act involves a statutory interference with the legal mghts 
of a transferee, 1t should be strictly construed so as to mut such interpretation. 
Reference ıs made ın this connection to Subramama v Shek Ghannu*. But in the 
same decision, 1t ıs observed by Walsh, J , that it is the cardinal principle of inter- 
pretation of a statute that we must first look to the words of the statute itself and if 
these words are plain, ıt 1s not permissible to consider what was the intention of the 
statute, or the previous history of the Jaw 


It may be stated that there 1s also a body of judicial opinion favouring a liberal 
construction, for the interpretation of the provision in such a way as would promote 
and fulfil the object of the Partition Act, which 1s to preserve the integrity of a family 
dwelhng house and enable the members of the family to keep 1t for themselves as 
far as possible. In my view, no straining of the language one way or the other 1s 
required in this case and 1t would be enough, for giving effect to the intention of the 
Legislature, 1f full scope 1s given to the meaning of the word ‘sues’ The object of 
the provision 1n section 4 of the Act is apparent, namely, the members of the family 
should not be forced to have a stranger-purchaser hving with them in the family 
dwelling house, provided they are prepared to buy hım out The provisions of 
section 4 of the Partition Act are just complementary to the second part of section 44 
of the Tiansfer of Property Act. Under the second part of section 44 of the Transfer 
of Property Act, a tranferee ofa share of a dwelling house belonging to an undivided 
family, who 1s not a member of the family 1s not entitled to joint possession or other 
common or part enjoyment of the house, a right recognised 1n the first part of the 
section to the transferee from a co-owner. While section 44 of the Transfer of 
Property Act disentitled such transferee to joint possession, section 4 of the Partition 
Act enables a member of the family to buy off the stranger-purchaser, if the transferee 
seeks partition and possession of his share. The protection afforded by section 44 
of the Transfer of Property Act will be of no avail, if the purchaser from the co- 
owner seeks partition and separate possession. Hence the protection in the Partition 
Act, provided, however, a sharer in the family 1s prepared to buy off the stranger. 


In Stroud’s Judicial Dictionary, 3rd Edition, Vol. IV, at page 2912, 1t is noticed 
that the words “ to sue " may be applied indifferently either to the defendant or 
plaintiff or to the tenant or defendant, for the suit of one party or of the other must 
be followed, and the words ‘ to sue’ not only signify, ‘ to prosecute’ but also ‘ to 
defend,” or * to do something which the law requires for the better prosecution o1 
defence of the case. In Webster's New Twentieth Century Dictionary, among the 
meanings given to the words, “ to sue ” are: to appeal, to petition, to beseech, and 
1n law, to petition a Court for justice or redress through legal action. The Legisla- 
ture has used onsy the words, ‘ sues for partition.’ While 1t does involve the idea of 
some action by a transferee to secure a partition, ıt does not, ın my view, necessarily 
mean that the transferee himself must mstitute a suit for partition. The word 
* sues" 1s not just and only the equivalent ‘ brings a suit It conveys also something 
more, any pleading or petitioning or application for partitioning and allotment of 
his share would be covered by the word ‘ sues for partition’ And, as observed in 
Assan v Rathumma?, 


“In a sut for partition each co-owner, as against another, occupies m himself the role of the 
plaintiff as well as defendant It ıs in consequence of this reciprocal character of the right 
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which co-owners have in the matte: of partition that even those who are not actual plaintiffs can 
claim that their shares also be allotted to them by the decree ” 


As I look at it, even though the stranger-transferee might not have — himself 
instituted the suit for partition, if in a suit for partition, wherein be is made a party- 
defendant, he asserts and applies for his share and seeks relief fiom Court 1n 1ecog- 
nition of his rights ıt could pioperly be stated that hs sues for partition. In so 
construing his act, there will be no undue extension of the meaning of the woid or 
any strained construction of the language As observed by Lord Goddard CJ, 
in Barnes v. Jarvis !, 


** A certa n amount of commonsence must be applied in constiumg statutes The object of 
the Act has to be considered ” 


I shall now examine the decisions cited by the learned Counsel on both sides, 
M: K Parasaran, leaned Counsel appearing for the revision petitioner, refers me to 
the decision in Satyabhama v Fatindia Mohan? Tn that case, the alienee defendants 
I4 to 19, strangers to the family, who had purchased shares in the dwelling house 
from some of the co-sharers filed an application 1n Court in which they prayed that 
their possession might be maintained and that they might be given a separate saham 
including the portion ım their possession. They prayed for an allotment of the 
portion that has been sold to them The claim to purchase the shares of defendants 
I4 to 19 was disallowed by the lower Court, as these stranger-purchasers were not 
plamtiffs ın the case and they had not brought the suit for partition The learned 
Judges observed i 


** Section 4, Partition Act, 1s a logical sequel ofo1 corollary to section 44, Transfer of Property Act 
"The latter Act denies the right of yoint possession to stranger-purchaser who 1s left only with the right 
to sue for possession It was felt that the partition of a dwelling house especially of small dimension 
would divide ıt into unsuitable parcels, and may 1n some cases introduce undesirable neighbours 
Partition Act of 1893 accordingly came to the rescue of the members of an undivided family and gave 
them the right to purchase the shares obtained by strangers to the family If effect 1s given to the 
respondents’ (stranger-purchasers) contention, the result will defeat the object of the legislature to 
secure indivisibility of a dwelling house It is possible that two persons outside the family buy two 
shares of two members of the family and one of them brings a suit for partition making the other a 
defendant and if his rightto purchase a share of the dwelling house fails on any account the stranger- 
defendant may yet be given a share 1n the dwelling house because he does not happen to be a plaintiff 
inthe suit This is certainly not what the legislature intended and we must try to put a reasonable 
construction on the Acts of the legislature ” 


Proceeding, ıt 1s observed: 


“ The respondents applied for sakam 1n the dwelling house and ıt will not be stretching too much 
the language of the law to treat the respondents as plaintiffs within the meaning of section 4, Partition 
Act This view 1s supported by the well-known principle that a party ın a partition suit whether a 
plaintiff or a defendant 1s at the same time a plaintiff as well as a defendant This dual capacity ofa 
party 1n a partition suit does not preclude even a defendant who claims a share in the dwelling house 
from being treated as plaintiff for the purposes of section 4, Partition Act By their application of 5th 
December, 1921, the respondents clarmed a share in the dwelling house and they should be treated as 
sung for partition of the dwelling house ” 


The decision in Lakshman v. Lahana Bar?, follows the above case and proceeds on 
the same principle Stone, C J , after observing that the matter can be disposed 
of by considering what ıs meant by the word ‘sues’ and that ‘to sue’ 1s a verb, 
which 1s not restricted to bringing a suit, ultimately concludes thus 


“I think, bearing in mind the clear intention of the Act, where in the course of another suit, the 
defendant applied to have a partition under the Partition Act, 1s correctly regarded as having ‘sued’ 
for partition within the meaning of section 4 ” 

A few decisions have been referred to where even the 16quuement of a claim 
for share by a strangei-transferee has not been considered necessary In ail the 
decisions, reference is made to Satyabhama v. Jatindia Mohan? and Shecdhar Prasad v. 
KKashun Prasad, refers to Satyabhama v Jatiudra Mohan?, as authority for the position 
that. 
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“in a partition suit each party 1sin the position of a plamtiffas well as defendant and that 
therefore even if the transferee be on the record as a defendant, and the person who has a share in the 
undivided property as a plamtiff, the latter 1s entitled to avail himself of the provisions of section 4°” 


Das, J., as he then was, observes ın Abuisa Thakur v. Deenabandhu Banik, thus: 


** The object of the section 15 to prevent intrusion of strangers into. the dwelling house of an up- 
divided family This object would be frustrated 1f a stranger-purchaser forces himself into the dwelling 
house of an undivided family and drives the other co-owner to file a swt as plaintiff and then figuring 
as a defendant ıs allowed to defeat the claims for pre-emption under section 4 of the Act on a narrow 
and literalinterpretation of the section In a sut for partition, the parties to the suit are in the position 
of counter claimants and 1t can very well be predicated of a defendant in a suit for partition that he 
is suing for partition. In my opinion, the present case 1s within the ambit of the section ” 


The decision of Hendeison, J., in Ramulal v. Benode Behaiz?, is also to the same 
effect. In that case it was contended that the transferee-defendant did not actually 
ask for an allotment and the learned Judge observed that he did not file a written 
statement at all and he therefore accepted the case made in the plaint that he had 
a certain share and that he was entitled to an allotment. 


Reference was also made by Counsel to Benchhanidhi v. Balaram?, and Haradhone 
Haldar v. Ushacharan*. In the latter case 1t is observed : 

“ The language again, though not quite happy, is not altogether mcapable of a wider meaning. 
The section refers to a suit for partition and it 15 well-known that a party in a partition suit, whether 
a plaintiff or a defendant, 1s at the same time a plamtiffas well asa defendant This dual capacity 
arises from the very nature of partition proceedir gs where each party who 1s a co-sharer or shareholder 
be he in the category of the plaintiff or of the defendant, 1s entitled to ask for partition of his share and 
separate allotment It will, therefore, be not very inappropriate to speak of a defendant 3n a partition 
suit as ‘suing for partition ° and thus the transferee-defendant 1n the partition action may well come 
withing the phrase ‘ and such transferee sues for partition’ This wider mterpretation of the section, 
quite legitimate 1n spite of its artistic phraseology will undoubtedly promote the object of the statute 
and that is a strong reason why it should have preference ove: the other ” 

It may further be pointed out that ın the above case the transferee-defendant- 
appellant claimed title to a moiety share of the suit properties as the plaintiff's sole 
co-sharer and asserted right to separate allotment of the same. In the circumstances, 
it was observed : 

** From this point of view, the suit may be regarded as a transferee-defendant’s suit for” partition 
thus bringing him technically also within the phrase ‘ and such transferee sues for partition 7” 

The decision in Ramayya v. Venkatasubba Rao* relied upon by the lower Court 
15 clearly distinguishable on its facts. In that case, there wa» an earlier suit by a 
stranger-purchaser for partition of his one-third share Therem, the members of 
the family offered to buy up the share of this stranger-purchaser but did not avail 
thems:lves of it. The son of one of the members of the family subsequently filed 
a suit for partition as plaintiff and claimed to buy up the share of the stranger- 
purchaser whom he impleaded as the 6th defendant in hissuit. The other members 
of the family figured as defendants 1 to 5. The learned Judge observed with refer- 
ence to section 4 thus . 


“ The view that I take of the section 1s that there must be a suit at the instance of a transferee of a 
share of dwelling house for partition and then, 1f any member of the family being himself a share-holder 
1n respect of the dwelling house, undertakes to buy the share of the transferee-plaintiff, the Court shall 
mc s yalnation of such share ın such manner as 1t thinks fit and direct the sale of such share to such 
share-holder " 


Reference 1s made 1n this case to the decision of the Bombay High Court in. Khanderao 
Dattatreya v. R Krishna Mahadev*, which would be considered presently. Referring 
to the cases of Calcutta and Nagpur High Courts Satyabhama v Jatindra Mohan’, 
and Lakshman v. Lal ana Bat, the learned Judge observed. 

“ Y have examined the two decisions and I do not think that they afford any real assistance to the 
learned Counsel for the respondents with reference tothe contention. thathe has advanced, namely, 


thatalthough there1s no suit now and here by a stranger-transferee ofa share, his chent may be allowed 
tO buy up the 6th defendant's share on the spirit, 1f not on the letter, of the section Even without decid- 
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ing that a more hberal construction of the section 1s permissible than 1s warranted by sts letter as vir- 
tually held m those cases, I am still of opinion that the present case can well be distinguished. from 
them on the facts. In fact, neither of the cases actually dissents from the case in Khande Rao Datiareya v. 
Bala Krishna Mahadev » The Nagpw case makes no reference at all to the Bombay case while the 
Calcutta case which refers to 1t does not disapprove of 1t but only distinguishes ıt In both the cases, 
there 1s one peculiar feature which distinguishes them from the case before me, namely, that the stranger- 
transferee happened ın those cases himself to apply for partition with the result that ıt became open to 
the Court notionally and virtually to regard hrm as plaintiff as himself or herself entitled to ask for the 
relief under section 4 on the basis that there was a suit ın the eye of law by the stranger-transferee him- 
self for a partition I am not sure that this sort of strain put upon the situation m those cases was 
rightly put. It1s bardly necessary for me however to pronounce on the exact soundness 1n this respect 
of the two cases which, as I have pointed out, are on the view of facts taken therein distinguishable ” 


The learned Judge proceeding remarked - 


“The equity of the statute, as 1t ıs sometimes called, cannot override ats plam language and the 
contention of the respondents’ learned Counsel must accordingly be repelled ” 


This judgment, and particularly the observations therein are strongly relied upon 
by the learned Counsel for the respondent. But, for one thing, the question whether 
in circumstances like the present one, where the transferee himself moves for a final 
decree for partition and claims a share against the other co-sharers, the transferee 
could not be considered to be one who “‘ sues for partition ” did not arise for consider- 
ation before Raghava Rao, J. and secondly the present case is in the line of cases 
distinguished by the learned Judge. The other Judgment of this Court in Subbamma 
v. Verayya? does not interpret the scope and factual requirements of the condition 
1n section 4 that the stranger-transfer»e must have sued for partition. 


The decision of the Bombay High Court in Khenderao Dattatreya v. Balakrishna 
Mahadevi, which has been referred to with approval in the above casc Ramayya v. 
Venkatesubba Rao3, may now be considered. 1 do not find any support for the respon- 
dent’s contention in that case. In that case two out of the three sharers in an 
undivided dwelling house sold their respective shares to different persons. The 
transferee of one sharer obtained a decree for partition of the house against the 
remaining sharer-member of the family (2nd defendant ın that case), and the trans- 
feree of the other share, the 3rd defendant in the case. The family member, the 
second defendant applied under section 4 of the Partition Act to have the share of 
both the transferees, that 1s, the plaintiff and the grd defendant m th. property valued, 
The Courts below granted the application of the and defendant both as regards 
the share of the plaintiff as well as of the 3rd defendant. With reference to the 
purchase by the and defendant, of the 3rd defendant’s share, after observing that 
it certainly could not be said that he, the third defendant was suing for partition, 
Macleod, G.J., observed thus : 


“ The object of section 4 of the Partition Act 1s to enable the membeis of a family in the case of one 
of their members having transferred his share to an outsider who seeks partition, to buy out that out- 
sider by having his share valued , and ın ordinary cases such an apphcation would be made before 
any preliminary decree was passed 1n the suit That would then put an end to the swt unless one of 
the defendants wished to continue and apply to have his name inserted as plaintiff in the place of the 
plaintiff who had been bought out 


In this case the proceedings had gone so far that the Courts decided the question of partition, but 
the method of partition has not been decided That, however, does not make any difference, as st is 
not suggested that the application of the 2nd defendant 1s too late But ıt seems to me the result must 
be that if the plaintiff's share 1s valued under section 4, and defendant No 2 pays its value, then there 
1s an end to the partition suit, as there 1s no longer any plaintiff to the swt, ar.d unless one of the de- 
fendants applies to be made a plaintiff in his place, the proceedings must necessarily abate However, 
that 1s a matter for consideration when the valuation of plamtiff's share has been made and the 2nd 
defendant has paid the amount of the valuation. At present this appeal must be allowed to this extent, 
that theshare of the 3rd defendant cannot be dealt with undersection 4 ofthe Partition Act ” 


The other learned Judge, Shah, J , observed - 


* I do not desire to express any opinion as to what the effect of the application of defendant No. 2 
being granted against the plamtiff under section 4 would be upon the suit at the stage at which the nght 
to buy out the plaintiff 1s asserted by the defendant No 2 That question does not arise at present ” 
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The learned Judge, proceeding further, observes 


* But I feel quite clear that section 41s limited. to the transferee who sues for partition The 
right given to a Share: to buy out a transferee who 1s not a member of the family 1s limited to a 
transferee who sues for partition and cannot be extended to any defendant-co-sharer [who may 
claim his share in a partition suit ” - 


In my view, the latter observations of Shah, J., are obter, and the question in the 
form in which ıt has arisen for consideration now did not come up in that case. 
Baishet v Hiransaheb! is another decision of the Bombay High Court which is relied 
upon for the respondent. I do not think that this decision 15 of any help as in that 
case the property 1n question had been sold away by the brother and mother of the 
plaintiff to the grd defendant in the suit and the 4th defendant, alenee from the grd 
‘defendant, was in possession of the property and the claim was by the plaintiff 
challenging the alienation during his minority of his half share therein. It may be 
seen that 1t was held in that case that it was not section 4 but section 2 of the Act 
which applied. 


The learned Counsel for the respondent referred to the decision in Sakhawat Alt v. 
Alt Hussain®, a Full Bench case. The question referred to the Full Bench itself dıs- 
tinguishes that case from the instant case under consideration. The question is : 


* Whether a shareholde: in a dwelling house belonging to an undivided family can take 
adyantage of section 4 of the Partition Act in a suit for possession of the entire house and/or for 
parution in which hc 15 a plaintiff and the transferrec in possession 1s a defendant?" 


The following observations of Mootham, C J , bring out the principles :— 


** It 13 a well-established principle that a party to a paitition suit whether plaintiff or defendant 
1s for many purposes at the same time a plamtiff as well as a defendant, and 1t has been held that if a 
defendant-transferee in a suit for partition claims a share in the dwelling house, he can be treated asa 
plamtıff for the purposes of section4 In Ramazan Bakshav Nizamuddin* this principle was affirmed by 
this Court but ıt was held that a defendant transferee who had neithe: entered into possession of the 
dwelling house nor had claimed a share therein was not and could not be deemed to be a transferee 
"who sues for possession within the meaning of section 4. The correctness of that decision 1s not chal- 
lenged in this reference ” 


The Full Bench had to deal with the contention whether section 4 (1) could apply 
even where a transferee himself made no claim to a separate share, though the trans- 
feree had possession of the whole or part of the dwelling house Answering the 
reference the opinion was given thus * 


** Where however a word or phrase has more than one meanmg, that which 1s to be attributed to 
itin a particular case must depend on the context ın which ıt 1s used In the context in which the 
"word ‘sues ’ 1s used 1n section 4 (1), we do not think the Legislature intended this word to mean also 
for 1s a defendant ina sut’ In our opinion it was clearly the intention of the Legislature that the 
right conferred by section 4 should accrue to the member of an undivided family only in the event of 
the transferee seeking to obtain partition of his share in the dwelling house and we hold therefore that 
the provisions of section 4 (1) will not apply to suit for partition in which stranger-defendant does not 
himself claim for separatioa of his share ” 


Proceeding, the learned Judges observe 


“ A suit for possession of the entire dwelling house 1s not a suit for partition When such a suit 
is brought by a co-sharer against a transferee of another co-sharer, it 1s 1n the nature of a suit for pre- 
emption and although section 4 (1)does confer a right of pre-emption on a co-sharer against a stranger- 
transferee, that right ıs muted in its scope It can be claimed 1n our opinion if the transferee either 
sues for partition himself or makes the same claim when he 1s impleaded as a defendant in such a suit. ? 


In my opinion, the Full Bench decision is authority only for the position that the 
stranger-defendant who does not even claim separation of his share cannot be con- 
sidered to be a transferee suing for partition under section 4 (1) of the Act. This 
case is ın fact an authority for the position that a transferee could be considered 
to be one who sues for pai tition, even though a defendantin a suit for partition, when 
he claims his share in the suit and prays for allotment of his share. The Full Bench, 
it must be noticed 1efers to the decision of this Court in Ramayya v. Venkatasubba 
Rao. 
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For the purpose of the present case, ıt is unnecessary to go further. The trans- 
feree-4th defendant has himself come out with an application under Order 20, rule 
18, Civil Procedure Code for partition of the properties and for passingofa final 
decree. In the light of the above decisions, he 1s certainly suing for partition and 
it will be open to a sharer in the family to buy him off under the provisions of section 
4 of the Partition Act. There can be no doubt that the revision petitioner is entitled 
to buy out the 4th defendant. 


It was argued for the contesting respondent that the petitioner had made only 
an independent application and the counter-affidavit filed in the transferee’s appli- 
cation for final decree no undertaking has been given as contemplated in section 4 
of the Partition Act This contention is devoid of merits. The transferee apphed 
for partition of the property and for the passing of a final decree. The petitioner 
contending naturally that section 4 1s not available to the applicant came out with 
his petition for relief under section 4 of the Partition Act The affidavit filed in 
support of his application contams the necessary undertaking to buy the share of 
the transferee in terms of section 4 of the Act 


The revision therefore succeeds. 


The order rejecting I A. No. 66 of 1963 1s set aside and the matter remitted back. 
The trial Court will take up the application under section 4 of the Partition Act 
for further steps in the light of the above observations. 

This petition is allowed and the petitioner will have his costs 


V. K. ———— Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
ParsEN1 —Mr Justice R. SADAsIVAM 


Ranganayaki Ammal Petsisoner * 
v. 


M. Chockalingam Respondent 


Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), sections 7 (2) (a) and 33 (1) —Fawr 
reni not fixed f or the bremises— Landlord asking for higher rent—Not an offence punishable under the Act — 
Demanding payment of a premium, or like sum—Punsshable offence—Dustinction between rent and premium 

Words and Phrases—‘‘ Premium" 

There is nothing illegal in a landlord askmg fo: higher ient for the leased premises so long as 
fair rent has not been fixed If the tenant does not agree to pay ıt, the remedy of the landlord 
may be only to file a petition for fixation of fair rent But the mere demand of rent higher than 


the agreed rent cannot amount toan offence unde: section 7 (2) (a) read with section 33 (1) of the 
Madras Rent Control Act. 


What ıs prohibited unde: the section 1s only a claim for any premium or other like sum, and 
notrent There ssa clear distinction between “‘ rent’ on the one hand and“ premum” or 
** other like sum ” on the other. Thescope of the words “other! ke sum" has to be understood 
in the light of the doctrine of ejusdem. generis 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the order of the Fifth Presidency Magistrate, 
Egmore, Madras, dated 17th January, 1966 in C.Q. No. 18321 of 1965 


M. Srinivasagopalan and B. Rajagopalan, for Petitioner 
V Narayanaswamy, for Respondent. 

K. A. Panchapagesan for the Public Prosecuton, for State 
The Court made the following 


OrprEr —Petitioner Ranganayaki Ammal has been convicted under section 
7 (2) (a) of the Madras Buildings (Lease and Rent Control) Act, 1960, read with 
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section 33 (1, of the said Act, hereinafter referred to as the Act, and sentenced to pay 
a fine of Rs. 25 1n default simple imprisonment for five weeks. The finding of the 
Fifth Presidency Magistrate is that the agrecd rent was Rs 25 per month and that 
the petitioner committed the offence by demanding a highe: rent of Rs. 34 per 
month. Section 7 (2, (a) of the Act 1s as follows :— 


“Where the fair rent of a building has not been fixed the landlord shall not clam, receive or 
stipulate for the payment of, any premium or other like sum ın addition to the agreed rent.” 


Thus, what is prohibited is only a claim by a landlord for any premium or 
other like sum, and not rent. The Jandlord 1s entitled to receive a month’s rent 
by way of advance but as it would amount to premium, a proviso has been added 
to enable the landlord to receive, or stipulate for the payment of, an amount not 
exceeding one month’s rent, by way of advance. But for such proviso it would be 
possible to contend that the landlord would be committing an offence by receiving 
a month’s rent as advance, as it would come within the word ‘ premium’ 


The matter 1s so free from doubt that it does not really require any discussion. 
of the first principles or decisions. Under section 105 of the Transfer of Property 
Act, a lease of immovakle property is defined as a transfer of a right to enjoy such 
property, made for a certain time, express or implied, or in perpetuity, in conside- 
ration of a price paid or promised, or of money, a share of crops, service or any other 
thing of value, to be rendered periodically or on specified occasions to the transferor 
by the transferee, who accepts the transfer on such terms In the same section ıt 
is stated that the price is called the premium, and the money, share, service or other 
thing to be so rendered is called the rent. Thus, ‘ premium’ is defined in section 
105 of the Transfer of Property Act as the price paid or promised for a lease. In 
Shorter Oxford English Dictionary, Volume II, Second Edition, at page 1570 
* premium ° has been defined as a reward given for some specific act or as an incen- 
tive; a price. In a note under the definition it is stated that 1f no premium were 
allowed for the hire of money, few persons would care to lend it. In Wharton’s 
Law Lexicon, Fourteenth Edition, at page 791 ‘ premium’ is defined as a conside- 
ration; something given to invite a loan or a bargain, the consideration paid to the 
assignor by the assignee of a lease, etc. In Vithal Kiishnajt Nwendkar v. Parduman 
Ram Sıngh.?, it is stated that the word ‘ premium’ means any amount paid for the 
purpose of getting a lease. It was held in that decision that if donation has been 
received in r.spect of the granting of the lease and not as a free donation for the 
advancement of the purposes of the Sangh, it will come within the. expressions 
* premium ! o1 ‘ consideration ? in section 18 of the Bombay Rents, Hotel and Lodg- 
ing House Rates Control Act. The word ‘ premium’ has been considered in Abdul 
Rahwn v. State? It was pointed out in that decision that the scope of the words 
f other like sum ’ has to be understood in the light of the doctrine of ejusdem generis. 
It was held in that decision that the deposit of a large sum of money free of intercst, 
which was liable to be returned at the end of the term of lease, 1s not a * premium." 
It is unnecessary to consider the correctness of this view in this case. But it 1s 
clear from what I have stated that there 1s a clear distinction betwsen ‘ rent’ on 
the one hand and ‘ premium’ or ‘ other like sum ° on the other 


In Cheshire’s Modern Real Property, Eighth Edition, at page 883 ıt is pointed 
out that the whole policy of the Rent Control Act could obviously be frustrated if a 
landlord were permitted to extract a premium fiom the tenant on the grant of a 
tenancy. It 1s on account of this danger premiums are prohibited. lt is pointed 
out by the same author that though the English Rent Control Act does not define a 
premium, it states that it includes any fine or other like sum and any other pecuniary 
consideration in addition to rent. The impucation, therefore, ıs that ıt does not 
include rent 


Under section 6 of Madras Act XV of 1946 the landlord was prohibited from 
receiving anything in excess of fair rent and any violation was made punishable 
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under the said Act. There was no provision in that Act corresponding to section 
7 (2) of the present Act which was introduced only by Madras Act VIIL of 1951 
amending Madras Act XXV of 1949. The demand for higher rent alleged to 
have been made by the petitioner is not a demand for ‘ premium’ or ‘ other like 
sum? within the meaning of section 7 (2) (a) of the Act and the conviction of the 
petitioner cannot therefore be sustained. 


There is a distinction between section 7 (1) and section 7 (2) (a) of the Act. 
Under the former clause a demand for anything in excess of fair rent is punishable 
and this distinction has been pointed out by Venkataraman, J. in Poolamadai 
P. Subbier v. Madura Soureshtra Sabhat. Venkataraman, J. has referred to several 
decisions and ın particular to the decision reported in Aswathanarayanaiah v. 
Sanjeeviah® where it is pointed out that so long as fair rent is not fixed the parties 
are at liberty to enter into a contract. There 1» nothing illegal 1n a landlord asking 
for higher rent so long as fair rent has not been fixed. If the tenant does not agree 
to pay it, the remedy of the landlord may be only to'file a petition for fixation of 
fair rent. But the mere demand of rent higher than the agreed rent cannot amount 
to an offence and it is certainly not an offence under section 7 (2) read with section 
33 (1) of the Act. In fact, one can visualise cases where the agreed rent may be very 
much less than the fair rent and it could not be said that the landlord would be acting 


illegally in demanding higher rent as fair rent before moving the Rent Controller 
for fixation of fair rent. 


For the foregoing reasons the conviction of the petitioner 1s totally unjustified 
and it is set aside. The fine amount, if collected, from the petitioner is ordered to 
be refunded to her 


V.S. ————— Petition allowed; 
Conotction set aside 


. IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present —Mr M. ANANTANARAYANAN, Officiating Chief Justice. 


K. N Pethaperumal Maistr, © Prtrtioner*® 
v. 


:G. Perumal Maist y . Respondent. 


Madras Cultwating Tenants’ Protection Act (XXV of 1955), section 3 and rule 8 (1) of the Rules of 1955 
—Appluation for eviction on the ground of arrears of rent—Payment of arrears directed by order of Court to be made 
on or before a certain date—Whole of the day fixed for compliance avatlable—Order of eviction on the sama date— 
Not valid—~Hearmg and disposal of the application by successwe officers—Proveston in the Rules 


Where a Court fixes a date for the fulfilment of a certain condition the person on whom the obh- 
gation 1s imposed will have the whole of that day for complying with that order 


Where the order of the Officer fixed a particular date on and before which the tenant has to 
deposit the arrears of rent, and though the name of tenant was called at about 5 P M that would not 
necessarily amply that he could not have still complied with the earlier direction to deposit or pay the 
arrears on that date An order for eviction on that very date 15 not sustaxpable. If the Court had 
made the order of eviction on the next day, the order will be unassailable. 


Rule 8 (1) of Rules framed under the Cultivating Tenants’ Protection Act provides for the 
uiid and disposal of an application under the Act by the successive officers presiding over the 
‘Court. 

Petition under section 6-B of Madras Act XXV of 1955 as amended read with 
section 115, Civil Procedure Cod«, praying the High Court to revise the order of 
the Revenue Court, Thanjavur, dated 5th March, 1965 and made ın Petition 
No. 448 of 1964. 


T. R. Venkataraman, for Petitioner. 
N. Krishnamurthi, for Respondent. 
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The Court madi the following 


OnDER.—lt 1s sufficient to deal with this revision proceeding within a restiicled 
compass. ‘The first ground on which the revision proceeding 1s pressed, viz , that 
the application in the Revenue Court for the eviction of the cultivating tenant 
(revision petitioner) was first heard by one officer, then by his successor, again subse- 
quently by the first officer, so that there has been a change 1n the personnel of the 
officer presiding over the Revenue Court, which disentitles either officer to make a 
final order, is without substance The argument may conceivably have some force, 
if the Madrs Cultivating Tenants’ Protection Act (1955) and the Rules framed there- 
under in 1955, were wholly without a provision for a contingency of this character 
On the contrary, rule 8 (1) of the Rules framed under the Act by G O. No. 660, 
Revenue, dated 13th February, 1956, specifically d-clared that 

“ Every Court constituted under the Act shall have the powers exercisable by a civil Court in the 
trial of suits ” 

That attracts the provisions of the Civil Procedure Code and the relevant Orders, 
and, we have specific provision 1n Order 18, rule 15 (1), Cıvıl Procedure Code, for 
the successor of a Judge whois prevented by deatb, transfer or other cause from 
conducting the trial of a suit, not merely to validly proceed with the action, but 
also to deal with the evidence recorded by the predecessor — Since this rule applies, 
there bas been no irregularity in the trial of the eviction petition, which would justify 
interference in revision. 


But it appears to me that the otber ground on which the revision is pressed 1s 
substantial, and will have to succeed. On this aspect, we have to take the facts as 
rendered evident, ın the record, whichis conclusive. The learned Revenue Divisional 
Officer siates that time was granted to the revision petitioner for payment of arrears 
of rent “ on or before 5th March, 1965 ", failig which the eviction was to be directed. 
On. 5th March, 1965 itself, the Court made an order for eviction, and the record 
shows that the name of the tenant was called in Court “at abont5 P.M.” and 
he was found absent Nor was he represented by anyone The precise point 
came up for conside.ation before Natesan, J , ım Ganapathy Padayacht v. Dharmapuram 
Muti*. The learned Judge referred to Janakumara Namar v Periaswamy Goundan and 
others, M. Ct Muthiah v. Deputy Controller of Estate Duty, Madras®, which itself follow- 
ed Perumal Nadan v Swamanj. Nadachi*, Muthu Chettiar v. Narayana Chettiar’, 
and Chnmah Chethar v T. Kumaraswamiah*, The broad principle is that where a 
Court fixes a date for the fulfilment of a certain condition the person on whom that 
obhgation 1s imposed will have the whole of that day for complying with that order. 
It is true that the name of the revision petitioner was called * at about 5 P M.' But, 
that does not necessarily imply that he could not have still complied with the earlier 
direction to deposit or pay the arrears on that date. Of course, 1f the Court had 
made the order on the next day (6th March, 1965). the order will be unassailable. 
Under the circumstances, I am constrained to allow the revision, and to set aside the 
order of eviction But, as 11 is not clear to me that the revision petitioner paid the 
arrears of rent, or offered to do so even immediately thereafter, I think that the 
proceeding wil have to be allowed with costs of the respondent 


VS. Revision allowed. 





———————M— ay 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
(Special Original Jurisdiction.) 
Present —Mm. Justice P S Karrasaw 


M/s Pilman Agents (Private), Ltd , Madias Petitioners* 
v 


The Collector of Customs, Madras Respondent 


Gustoms Act (LII of 1962), sections 12, 28 and 147—Non-levy of duty—Recovery fiom the agent of smporter 
—Procedure prescribed under section 28 to be followed—If the remedy 1s time-barred, hability also extinguished — 
Order adjusting tume-barred levy against the momes of agent ın thew deposit account —Order ulegal—Lrable to be 
quashed by writ, notwithstanding existence. of an alternative remedy 


Under section 28 of the Customs Act ın the case of non-levy of customs duty, the Collector must 
within six months from the relevant date, the date on which an order for the clearance of the goods 
was made, serve a notice on the person chargeable with the duty calling upon him to show cause and 
after hearing the representation, proceed to pass the order and recover the amount Ifno such notice 
1s issued within sıx months, the debt becomes time-barred and cannot be recovered ‘The Actis a 
Code which defines the procedure and will have to be followed for collecting the duty which had not 
been levied and the procedure prescribed under section 28 will have to be followed It 1s futile for 
the Officer to contend that even though the remedy under section 28 1s barred, he can avail himself 
of the general law and proceed against the agent of the importer The recovery of the amount of 


non-levy against the agent under section 147 of the Act 1s subject to following the procedure enacted 
by section 28 


If the remedy to recove: the amount of non-levy became time-barred, the habihty to pay the duty 
1s also extinguished, and ıt cannot be adjusted out of the accounts of the agent of the importer. 


As the impugned order adjusted the accounts of the agent for the lability of the importer and 
which hability was time-barred, a writ will issue to quash the illegal order, m spite of the existence of 
an alternative remedy 


Petition under Article 226 of the Constitution of India, praying that in the cw- 
cumstances stated ın the affidavit filed therewith the High Court will be pleased to 
call for the records 1n §./48/43/64 Misc Group 4 T.A Memo. No. 2/64 and issue 
a writ of Prohibition against the respondent restraining him from seizing moneys 
deposited by the petitioners in their account with them and adjusting such moneys 
towards their alleged time-barred claims for Rs 3,910-50 against M/s. Punj & 


Sons (Private), Ltd , ın 1espect of then import of 520 bags of Asbestos Fibre Ex. S S. 
Ispingo, etc. 


M. K. Nambi for K Krishnamurthi, for Petitioners 
G Ramanujam, for Respondent. 
The Court made the following 


ORDER —The petitioners, as clearing agents, cleared a consignment of 520 bags 
of Asbestos Fibre Brand Silbestos belonging to Messrs. Punj & Sons (Private), Limited 
from ** S S Isipmgo ”, which arrived at Madras Harbour on 25tn June, 1963. The 
Customs authorities allowed this consignment duty free on 29th July, 1963 when the 
clearance was completed On 25th April, 1964, the Assistant Collector of Customs, 
Appraising Department, realised that duty of Rs. 3,910-50 ought to have been levied 
on the goods cleared by the petitioners on 20th July, 1963. ‘Therefore, the Collec- 
tor addressed a letter to Messrs Punjy & Sons In his letter, the Collector men- 
tioned that a demand under section 28 (1) of the Customs Act, 1962 has become time- 
barred, but payment of the amount if made voluntarily would be accepted. The 
petitioners addressed Messrs, Punj & Sons on 6th May, 1964 referring to the letter 
of the 25th April, 1964 from the Assistant Collector of Customs and requested Messrs. 
Punj & Sons tc do the needful 1n the matter Messrs. Punj & Sons did not make any 
payment On 25th August, 1964, the Assistant Collector wrote again to the peti- 
tioners that the importers have stated ın their letter dated 8th May, 1964 that they 
were unwilling to pay He also intimated the petitioners that as they acted as the 
clearing agent for the 1mporters, it was decided to recover the sum of Rs 3,910-50 
from the petitioners by adjusting ıt ın the petitioners’ deposit account. On 24th 
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October, 1964, the petitioners pointed out that the Assistant Collector was not right 
in proposing to enforce the demand by compulsorily recoveiing the amount by adjust- 
ting with the petitioners’ account and suggested that they could take proceedings 
against the importers. On 4th December, 1964, the Assistant Collector 1nformed 
the petitioners that the sum of Rs. 3,910-50 which was requested for as voluntary 
payment from the importers has not been received and as the petitioners acted as 
clearing agents for the importers, ıt had since been decided to recover the short 
levied amount legally due to Government from the petitioners. The petitioners 
were called upon to pay the same within a fortnight from the date of recerpt of 
that letter On gth December, 1964, the petitioners protested against the proposal 
of the Assistant Collector to adjust his account The petitioners eventually filed 
‘Writ Petition No. 621 of 1965 as the Assistant Collector continued to threaten to 
adjust the amount fiom them account, fot a writ of prohibition against the Assistant 
Collector As already stated, before the order was served, the amount was adjusted 
by the Assistant Collector of Customs, which necessitated th» petitioners filing Writ 
Petition No 513 of 1966 for a writ of certiorari for quashing the order of the Assistant 


Collector. 


Article 265 of the Constitution of India provides that no tax shall be levied or 
collected except by authority of law. There can be no dispute that the duty levied 
by the Customs authorities is a tax, and therefore, can only be levied by authority 
oflaw. Section 12 of the Customs Act, 1962 (LII of 1962) provides that duties 
of customs shall be levied at such rates as may be specified under the Indian Tariff 
Act, 1934, or any other law for the time being in force, on goods imported into, o1 
exported from India. It is not disputed that the goods cleared by the petitioners 
on 29th July, 1963 are liable to duty and can be cleared after payment of duty. 
But by some mistake, the duty had not been levied on the goods Section 28 (1) 
of the Act provides that when any duty has not been levied, the proper office may, 
within six months from the relevant date, serve notice on the person chargeable 
with the duty which has not been levied, requiring him to show cause why he should 
not pay the amount specified ın the notice The expression “relevant date”, 
according to section 28 (3) is “ the date on which the proper officer makessan order 
for the clearance of the goods. We are not concerned with the proviso to section 
28 (1) of the Act. Section 28 (2) provides that the Assistant Collector, after con- 
sidering the representation madeby the person on whom notice 1s served under sub- 
section (1) shall determine the amount of duty due from such peison and thereupon 
such person shall pay the amount so determined. A reading of section 28 makes 
it clear that in the case of non-levy, the officer must within six months from the 
relevant date, which 1s the date on which the officer made an order for the clearance 
of the goods, serve a notice on the person chargeable with the duty calling upon 
him to show cause why he should not pay the amount. After service of the notice, 
unde: sub-section (2) he must consider the representation made by the person to 
whom notice 1s issued and then determine the amount and call upon the person to 
pay the amount. Action under section 28 could not have been taken, and the 
Assistant Collector was clearly aware of 1t, for 1n hus letter dated 25th April, 1964, 
he had mentioned that a demand under section 28 (1) 15 time-barred, but a payment 
if made voluntarily, would be accepted. As proceedings could not be taken under 
section 28 no notice required under that section was given or the procedure pies- 
cribed under section 28 (1) and (2) followed. 


Section 147 of the Act authorises the agent to do any act on behalf of 
the principal which the Act 1equires the owner or importer to do.  Sub-section (3) 
of section 147 provides that when any person 1s expressly or 1mpliedly authorised 
by the owner, importer or exporter of any goods ta be his agent in respect of such 
goods for all or any of the put poses of this Act, such person shall be deemed to be 
the owner, importer or exporter of such goods. According to the proviso to the 
section, where a duty 1s not levied for any reason other than wilful act, negligence 
or default of the agent, such duty shall not be recovered from the agent unless, in 
.the opmion of the Assistant Collector of Customs, the same cannot be recovered 
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from the owner, importer or exporter Accoidmg to this section, m the case 
of non-levy of duty, the duty shall not be recovered from the agent unless, in the 
opinion of the Assistant Collector of Customs, the same cannot be recovered 
from the owner, importer or exporter According to this section, in the 
case of non-levy of duty, the duty shall not be 1ecovered from the agent unless 
the Collector 1s satisfied that 1t cannot be recovered fiom the owner or exporter or 
importer. But the recovery of duty that had not been levied can only be subject 
to the provisions of section 28 On a reading of sections 12, 28 and 147 together, 
its clear that in cases in which duty had not been levied, the owner should be called 
upon to pay if the non-levy was not due to the wilful act, negligence or default of 
the agent If the amount cannot be recovered from the owner, the Assistant 
Collector may collect it from the agent But the collection of the amount not levied 
can cnly be subject to the provisions of section 28, that ıs, the officer should give 
notice within six months from the 1elevant date to the person concerned and follow 
the procedure laid down in that section If no notice 1s issued within six months, 
the debt becomes tume-ba11ed and cannot be recovered 


Mr Ramanujam, learned Counsel appeaiing for the Customs Department, 
submitted that by section 12, the law enables the Customs Department to levy 
duty on goods imported In this case the goods were subject to levy of duty and, 
therefore, the petitioners are hable to pay the duty He submitted that section 147 
of the Act made the agent also liable under certain conditions According to him, 
section 28 provides one of the remed'es in addition to the 1ight of recovery of duty 
propeily leviable, under the ordinary law of the land, « e , within 30 years from the 
date on which the duty became leviable This conteution canuct be accepted, 
for the Act itself, when providing for the levy of the duty, also specifies the manner 
in which it can be collected The Customs Act is a Code which defines the 
procedure and will have to be followed for collecting the duty which had not been 
levied and the procedure prescribed under section 28 of the Act will have to be 
followed In order to take advantage of section 28, the Assistant Collector should 
give notice to the person concerned within six months from the relevant date, and 
if he fails to do so, he cannot fall back on the general law and try to collect the 
amount, 111s futile for him to contend that even though the remedy under section 
28is barred, he can avail himself of the general law and proceed against the 
petitioners 


Reference was made to section 39 of the old Act, Sea Customs Act, 1878 
(V1Il of 1878). The section provides that in cases 1n which duty had not been 
levied, the pe1son concerned should pay the duty on the notice of demand issued to’ 
him within thee months from the relevant date It was contended that the lal ality 
to pay customs duty was imposed under section 20 of the old Act corresponding 
to present section 12 and that section 39 of the old Act corresponding to present 
section 28 cr.ated only a bar of limitation to the recovcry of customs duty which 
had not been levied, which bad only extinguishea the zemedy, but did not extinguish 
the ljabihty, to pay customs duty. This contention was repelled by a Bench of 
the Bombay High Court in Appeal No. 71 of 1963. The Bench hsld that both 
sections 20 and 39 of the old Act must be read togetherand that if this was done, 
it would appear that when customs duty had been short levied, not only the remedy 
to recover the duty became baried after the expiry of the period of three months 
from the relevant date but also the liability to pay the deficiency in duty. Iam ur 
respectful agreement with the reasoning and conclusion a111ved at by the Bombay 
High Court, The decision 1s applicable to the facts of the present case as well 
In the result, the contention of the learned Counsel for the petitioners that the respon- 
dent was not entitled to adjust the amount had to be accepted . 


Learned Counsel for the respondent, however, contended that an alteinative 
remedy is available to the petitioners and as the petitioneis have not availed of it, 
the writ petition should be dismissed It ıs no doubt true that normally the 
petitioners should exhaust all remedies before approaching thi; Court, but that 
does not preclude this Court from issuing the writ in appropriate cases. The 
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adjustment of the amount 1n this case is clearly unjustified and illegal and this is a 
fit case in which, though alternative remedy has not been availed of, a writ could 
issue. As the amount had already been adjusted, Wiit Petition No. 621 of 1965 
has become infructuous, and itis dismissed. But the order of the Collector of Customs 
adjusting the amount of Rs. 3,g10-50 15 set aside and Writ Petition No. 513 of 1966 
15 allowed with costs Rs. 100. 


V.S. ——— W.P. No. 513 of 1966 
allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present :—Mnm. Justice P. RAMAKRISHNAN, 


Samidurai .» Petitioner* 
v. f 
Thangavelu Udayar ý .. Respondent, 
Criminal Procedure Gode (V of 1898), sections 195, 407 and 476-B— Petition for making a complaint by 
Court against Village Munsif on the basis of a false complaint gwen by Village Munsef against the petittoner—Dis- 


missal by the Sub-Magtstrate—Appeal to the District. Magistrate— Transfer of appeal to the Sub-Diwisional 
Magistrate for disposal—Appeal allowed and complaint directed to be made—Order without jurisdiction 


The respondent filed a petition under section 196 of the Crimmal Procedure Code before the Sub- 
Magistrate, Vridhachalam, praying that a complaint might be filed against the Village Munsif by the 
Court on the ground of a false complaint filed by the Village Munsif against him and which ended 
in his acquittal On the dismissal of the petition by the Sub-Magistrate, an appeal was filed by the 
respondent before the District Magistrate, South Arcot, under section 476-B of the Code and the 
appeal was transferred to the Sub-Divisional Magistrate, Ulundurpet, for disposal. The Sub-Divisional 
Magistrate reversed the order of the Sub-Magistrate and directed that a complaint under section 211 
Penal Code bc filed in the proper Court, On a revision preferred agaist the order, i 


Held —the District Magistrate, South Arcot, alone had jurisdiction under section 476-B read with 
section 195 of the Code to dispose of the appeal made to him and the order transferring the appeal 
to the Sub-Drvisional Magistiate was without jurisdiction 


Section 476-B of the Gode 1s a self-contained section, and it gives jurisdiction for disposal of an 
appeal against an order passed by a Court under section 476 or 476-A of the Code, only to the Court 
to which the first Gow t 1s subordinate, within the meaning of section 195 (3) ofthe Code The power 
of entertainmg an appeal is conferred only on the District Magistrate Section 407 (2) of the Code 
conferring a power on the District Magistrate to transfer appeals to a Magistrate of the First. Class 
subordinate to him, cannot give jurisdiction to the Sub-Divisional Magistrate to deal with an appeal 
under section 476-B of the Gode 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the order of the Court of the Sub-Divisional 
Magistrate, Ulundurpet, dated 7th September, 1964 and made in C.A, No. 41 of 
1964. (C M P. No. 115 of 1964 on the file of the Court of the Sub-Magistiate, 
Vridhachalam). 


T. S. Arunachalam, for Petitioner. 

G. Gopalaswami, for Respondent. 

S. R. Srinivasan, for the Public Piosecutor, for State, 
The Court made the following 


Orver.—This revision case 1s directed against the order of the " 
Divisional Magistrate, Ulundurpet, in C A. No. 41 of 1964. The pee nea eale 
up to the order now under revision, are biiefly the following. In C.C. No. 3609 
of 1963 on the file of Sub-Divisional Magistrate, Vridhachalam, one Thangavelu 
who is a well-to-do pattadar of Perianesalur village, was prosecuted by the Station 
House Officer, Vepur, on a charge-sheet filed under section 353, Indian Penal Code 
The charge-sheet itself was filed after investigation was conducted by the Police Sri 
a complaint filed by P.W. 1 in that case, the Village Munsif of the village, who had 
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alleged therein that when in pursuance of a demand for arrears of land revenue, 
he had distrained and attached a bul] belonging to the accused, the latter had assaul- 
ted P.W. 4 the Talayar: and rescued the bull from his custody. The learned Sub- 
Magistrate, Vridhachalam, acquitted the accused, giving sufficient reasons for 
finding that the prosecution case was not proved beyond reasonable doubt, There- 
after, Thangavelu, the accused, filed a petition C M.P. No. 115 of 1964. under section 
195, Criminal Procedure Code, before the Sub-Magistrate, Vridhachalam, alleging 
that the camplaint which the Village Munsif, P.W. 1, Samidurai gave to the Police 
about the assault and the rescue of the bull, was a false complaint, given with the 
intent to cause injury to him (Thangavelu) and therefore a complaint might be 
filed against him by the Court for the said offence against Samidurai, the Village 
Munsif, The learned Magistrate of Vridhachalam dismissed this petition, holding 
that there was not sufficient evidence to prove that the respondent, the Village 
Munsif, had filed the complaint against Thangavelu falsely and with intent to injure, 
and that the criminal case ended ın acquittal, mainly because the accused was given 
the benefit of reasonable doubt, and because the prosecution testimony was given 
by interested witnesses Against this order, Thangavelu filed an appeal before the 
District Magistrate, South Arcot, under section 476-B, Criminal Procedure Code, 
who, thereafter, transferred the case to the Sub-Divisional Magistrate, Ulundurpet, 
for disposal. The Sub-Drvisional Magistrate after an analysis of the evidence, 
came to the conclusion that there was adequate material to hold that a charge under 
section 211, Indian Penal Code, was supportable, and therefore reversed the order 
of the Sub-Magistrate and directed that a complaint under section 211, Indian Penal 
Code, be filed in the proper Court, in the interests of justice. Against this decision 
Samidurai, the Village Munsif, the respondent in the lower Court, has filed this 
revision. 


Learned Counsel, Sri Gopalaswam1, appearing for the respondent in this 
revision case, the appellant in the Court below, argued on a preliminary point, that 
the learned District Magistrate, South Arcot, alone had jurisdiction under 
section 476-B read with section 195, Criminal Procedure Code, to dispose of the 
appeal made to him, and that the order transferring the appeal to the Sub-Divisional 
Magistrate, Ulundurpet, was without jurisdiction. I am of opinion that this conten- 
tion is right. Section 476-B, Criminal Procedure Code, is a self-contained section, 
and it gives jurisdiction for disposal of an appeal against an order passed by a Court 
under section 476 or 476-A, Criminal Procedurc Code, only to the Court to which 
the first Court, 1s subordinate, within the meaning of section 195 (3), Criminal 
Procedure Code. Section 195 (3) defines that a Court shall be deemed to be subor- 
dinate to the Court to which appeals ordinarily he, from the appealable decrees or 
sentences of the former Court. To understand the scope of the term ‘ appeals 
ordinarily lie? one has to go to section 407, Criminal Procedure Code, as amended, 
in Madras. Section 407 (1) of the amended Act, states that a person convicted on 
trial held by any Magistrate of the Second or Third Class may appeal to the District 
Magistrate. The power of entertaining an appeal is thus conferred only on the 
District Magistrate, against the sentences passed by a Second or Third Class 
Magistrate. Section 407 (2), Criminal Procedure Code, gives the District Magistrate 
the power to transfer appeals to a. Magistrate of the First Class subordinate to 
him. But this power of transfer under section 407 (2), Criminal Proceduie 
Code, cannot give Jurisdiction to the Sub-Divisional Magistiate to deal with an 
appeal under section 476-B, Criminal Procedure Code, because of the provision in 
section 476-B, which specifically states that the superior Court indicated therein 
(which will be the District Magistrate s Court as explained above for the present 
case under revision) alone bas jurisdiction to take the further steps outlined in 
section 476-B, Criminal Procedure Code, namely, the giving of notice to the 
parties, directing the withdrawal of the complaint etc. In other words, section 
476-B, Criminal Procedure Code, 1s a self-contained provision, ın the matter of the 
appeals to which ıt refers, and section 407 (2), Criminal Procedure Code, to 
extend the jurisdiction under section 476-B, Crimimal Procedure Code, toa 
Sub-Divisional Magistrate. 
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An analogous situation was considered by the Supreme Court in Kuldip Singh v. 
The State of Punjab+, where, in regard to certain proceedings, before a Subordinate 
Judge of the Fust Class, a complaint under section 476-A, Criminal Procedure Code, 
was filed by the Senior Subordinate Judge Against this complamt an appeal was 
made to the District Judge, who transferred 1t for disposal to the Additional District 
Judge The Supreme Court held ier aha that the complaint filed by the Senior 
Subordinate Judge 1n regard to proceedings before the Subordinate Judge of the 
First Class, was irregular, but we are not now concerned with this partof the decision. 
The Supreme Court also held, that when the matter came in appeal before the 
District Judge, ıt was the latter who should have passed appropriate orders either 
under section 376-A, Crimmal Procedure Code, or by sending it to the original 
Court, but instead he sent 1t to the Additional District Judge, who had no jurisdic- 
tion to act either under section 476-A or section 476-B, Criminal Procedure Code. 


Here on the same view of the scope of section 476, Criminal Procedure Code, 
if the District Magistrate felt that the order dismissing the petition by the Sub- 
Magistrate under section 476-A was irregular, only the District Magistrate had the 
jurisdiction under section 476-B, to decide to make the complaint, which the Sub- 
Magistrate ought to have made under section 476-A, but the Jurisdiction could 
not be delegated to the Sub-Divisional Magistrate The procedure adopted by 
the Sub-Magistrate 1n this case, ıs clearly irregular On this prelimmary ground, 
this revision case has to be allowed. I therefore allow the revision case and direct 


the case to be disposed of by the District Magistrate, South Arcot,.in accordance 
with law. : 


Learned Counsel for the petitioner urged that the alleged false complaint of 
the Village Munsif, which led to the filing of a charge sheet against Thangavelu, 
was filed as a piece of evidence during the trial of the case, that 1f the allegations 
about its falsity arc true, then the Village Muns:f must be considcred to have inten- 
tionally fabricated false evidence for the purpose of bemg used im any stage of a 
judicial proceeding, that consequently section 479-A, Criminal Procedure Code, 
would be attracted, and that therefore before any further steps could be taken against 
the Village Munsif in respect of fabricating a false complaint, the procedure under 
séction 479-À, Criminal Piocedure Code, should have been followed But since 
that had not been done in this case, ıs will be another reason for vitiating the 
entire proceeding Learned Counsel for the respondent on the other hand, contends 
that the alleged false complaint was given even before the police decided to file a 
charge-sheet, and that there 1s no question therefore, of a complaint having been 
intentionally fabricated, for the purpose of being used as evidence in a criminal case, 
and that in the above circumstances section 479-A, Criminal Procedure Code, would 
not apply. But since the appeal ıtself ıs being remanded to the District Magistrate, 
‘South Arcot, for fresh disposal, no useful purpose will be served, 1£ I were to give an 
opinion on this point, namely, whether the case 1s bit by section 479-A, Criminal 
Procedure Code, or not It will be for the District Magistrate to consider this 
ground of objection, if 1t is urged before him and if he finds there are any merits in 
it, The revision is therefore allowed and the Criminal Appeal No. 4r of 1964 1s 


remitted to the District Magistrate, South Arcot, for disposal in accordance with 
law. 


V S. Pehion allqwed: 


peie e 
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IN THE HIGH COURT, OF JUDICATURE AT MADRAS. 
Present —Mm. Justick R SADAsIVAM, 


Palaniswamy Gounder alias Palani Gounder .. Appellani* 
v. 
Nataraja Gounder alas Kolandai Gounder and others Respondents. 


Criminal Procedure Gode (V of 1898), section 422 and Criminal Rules of Practwe, rule 208—Prwate com- 
plaint—Conviction with an order of compensation in favour of the complamant—Appeal against conviction— 
Notice to complainant desirable on principles of natural justtce—Practice 


Section 422 of the Criminal Procedure Code does not contemplate any notice to the 
complainant ın an appeal preferred by an accused person against his conviction and strictly 
speaking it would be perfectly legal to order notice only to the Public Prosecutor But where 
an order for compensation has been made in favour ofthe complainant principles of natural justice 
require that noticé should be given to the complainant — Itis desirable that the appellate Courts 
should see that the notices ordered to the complainants m such cases are served or at least 
reasonable attempts are made to serve them before disposing of the appeals 


Appeal under section 417 (3) of the Code of Crimina! Procedure, 1898, against 
the acquittal] of the aforesaid respondents Nos 1 to 3 (accused Nos 1 to 3) of offences 
under sections 447 and 426, Indian Penal Code, by the District Magistrate (J.) 
Combatore in C A No 320 of 1964 on his file (C.C. No 519 of 1064 on the file of 
the Sub-Magistiate, Udumalpet) 


V S Rangaswam: Ayyangar, for Appellant. 

R Knshnamachari, for Respondents 1 to 3. 

K A Panchazpagesán, for the Public Prosecutor, for State. 
The Court delivered the following 


Jopcment —Appeal by the complainant, Palaniswamy Gounder, against the 
acquittal of accused 1 to 3 for the offences of criminal trespass and mischief The 
Sub-Magistrate, Udumalpet, who tried the case on a private complaint filed by 
the appcllant, bad convicted three of the four accused for criminal trespass and 
muschief and sentenced them to a fine of Rs. 25 each under each count and ordered 
a sum of Rs 60 out of the fine amount, 1f collected, to be paid to the appellant as 
compensation The District Magistrate, on appeal by the convicted accused ordered 
notice to the appellant herein, but he was not served. The learned Advocate for 
the appellant urged that the appeal should be directed to be re-heard by the District 
Magistrate as the appellant had no opportunity to support the order of compen- 
sation in his favour 

Section 422, Criminal Procedure Code, dtes not contemplate any notice tO 
the complainant ın an appeal preferred by an accused person against his conviction 
and strictly speaking ıt would be perfectly legal to order notice only to the Public 
Prosccutor But where an order for compensation has been made in favour of 
the complainant, principles of natura] justice require that notice should be given 
to the complainant Under rule 208 of the Criminal Rules of Practice, notices 
in criminal cases shall be served on parties personally unless they are represented 
by Pleaders ın which case notice could be given to Pleaders except in cases where 
notice for enhancement of sentence 1s given. In practice one or two notices are 
taken to the complainant in cases where ordeis of compensation are mage, and then 
the matter ıs placed before the Judge to consider sufficiency of the notice. In 
Sundararamie v. Chinna Palam Ambalam+, Horwill, J., pointed out that the fact that 
notice 15 required under section 422, Criminal Procedure Code, to go to the Crown but 
no mention of notice to a private party 1s made indicates that the parties concerned 
in a criminal appeal fiom a conviction are the convicted persons and the Crown, 
and that if the Crown supports the order of acquittal, then the Court 1s not concern- 
ed with the attitude taken by the complainant who instituted the proceedings in 
the trial Magistrate's Court, particularly when no important question 1s at issue 
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It should be noted that in that case notice was taken to the complainant but not 
to the Public Prosecutor as required under section 422, Criminal Procedure Code. 
It was held that thé non-observance of the mandatory provisions of section 422 
did not necessarily call for interference in revision with an order of acquittal. 
There does not appear to have been any order for compensation 1n favour of the 
complainant ın that case. But in Maria Susai v. Arogiam!, Horwill, J., has held that 
the failure of the Court in an appeal by the accused to issue notice to the complain- 
ant in whose favour an order for compensation has been made is no ground for 
interfering in revision with the acquittal by the appellate Court He was of 
the opinion that it would be grossly unfair to require the accused who was acquitted 
to go through a fresh ordeal because the appellate Judge heard only the Public 
Prosecutor which 1s all that section 422 required and not the complainant also. 


In Venkatavarada Iyengar v. Venga: Seroai?, Burn, J., quashed the judgment of 
the appellate Court and ordered the appeal to be re-heard when notice to the 
complainant was not ordered by the appellate Court, on an appeal preferred by 
the convicted accused. Burn, J., held that the procedure was grossly unfair to the 
complainant He has pointed out that though the omission to give notice was not 
an ilegahty,itwas clearly a grossirregularity and contrary to all sense of fairness. 
The same view has been taken ın other High Courts also. In Bharosa Naw v. 
Sukdeo?, 1t was held that an appellate Court:in the excrcise of proper discretion 
should give notice of the hearing of the appeal from a conviction to the complainant 
when an order of compensation has been made in his favour under section 545, 
Criminal Procedure Code. 


In Emperor v. Chunilal Bhagwant, a Bench of the Bombay High Court also 
took a similar view and held that a complamant in such circumstance sought to be 
served with notice of appeal or revision which may result in the order of compen- 
sation in his favour being set aside 1n the course of the judgment it 1s pointed out 
that the practice of the Bombay High Court 1s to direct notice in such cases only in 
revision and not in appeals, but that the same practice should prevail m both appeals 
and revisions. But the Bombay High Court refused to mterfere with the acquittal 
of the accused in that case as the Judge had no doubt that even if notice had been 
served on the complainant the learned Judges would not have thought it necessary 
to hear the complainant’s Advocate as well as the Crown who was heard and the 
ae to serve notice on the complainant had not vitiated the order of the Sessions 

udge. 


It 1s desirable that the appellate Court should see that the notices ordered to 
the complamants in such cases as the present one are served or at least 1easonable 
attempts are made to serve them before disposing of the appeals. 


Having regard to the above facts, I went into the merits of the case as I am 
bound to do ın a criminal appeal On the facts and circumstances of the case, 
the accused are entitled to be acquitted, and I shall proceed to give my reasons for 
the same. The alleged criminal trespass in this case was on the morning of 5th 
November, 1963, but the complaint in this case was given to the Magistrate two 
days later on 7th November, 1963. Even ın the sworn statement the complamant 
could not give any explanation for the delay and he admitted that he did not 
complain either to the Village Munsif or to the Police — It 1s stated that the accused 
committed the offence on account of an earher: complaint regarding the prio: 
incident on 26th October, 1963. But there 1s no conceivable reason why the accused 
waited till 5th November, 1963, to wreak vengeance against the complainant. The 
learned District Magistrate has pointed out the several material discrepancies in 
this case as to whether one kiluvai tree or more than one kiluvai tree or only a 
fence was cut and removed. PW. 1 ıs the complainant in this case PW 2 
is the aunt’s son of the complamant. P.Ws 3 and 4 are coolies belonging 


— 
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to a different village There ıs no reason why they came to the place of occurrence. 
In fact, P.W. 4 stated ın cross-examunation that he has not gone to the field of P W. 1 
prior to the date of occurrence The complainant and the accused are adjacent 
land owners and there 1s misunderstanding between them ‘The learned Sub- 
Magistrate himself has acquitted the fourth accused, who according to the 
complainant and his witnesses went along with the three accused and helped them 
to carry away the cut trees It 1s doubtful whether any trees were cut as spoken 
to by PW I and his witnesses The learned Sub-Magistrate has referred to the 
statement given by the Village Munsif duung his enquiry under section 202, 
Criminal Procedure Code, that there were trees on the land of P W. 1 and observed 
that ıt was sufficient proof to come to the conclusion that accused 1 to 3. trespassed 
into the field of P W. 1 and cut the trees ın question The Sub-Magistrate did 
not discuss the case against each accused or even the criminal intention of the several 
accused. 

The convictions of the accused for cixmmal trespass and mischief cannot there- 
fore be sustained and they are entitled to be acquitted There is therefore no ground 
to interfere with the acquittal of the accused This appeal is dismissed. 


V.S. ———— Appeal dismissed 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mn M. ANANTANARAYANAN, Officiating Chief Justice. 


E K. Subramaniam .. Petstioner* 
v. 
Mrs. Sundarammal .. Respondent 


Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), sections 11 (4), 18—Appltcation for 
eviction on the ground of wilful default ın payment of rent—Order to pay arrears of rent —Non-comphance—Order 
terminating proceedings and directing tenants to put the landlord 1n possesston— Executable under section 18 


An order under section 11 (4) of the Madias Rent Contiol Act terminating furthe: proceedings 
and directing the tenant to put the landlord in possession of the building, made on the non-compliance 
of the interim order directing the tenant to pay the anears of rent pending an application for eviction 
on the ground of wilful default in the payment of rent, 15 executable under section 18 of the Act 

Petition under section 25 of Act IX of 1887 praying the High Court to revise 
the order of the City Civil Court (III Assistant Judge), Madras, dated 19th February, 
1966, and made in E P No 153 of 1966in HRC No 1593 of 1963. 


V. Bhavamshankar for R Venkatarama Sarma, for Petitioner 
B T Seshadri, for Respondent. 
The Court made the following 


Orver .—This 1s a flagrant case of ‘ wilful default? on the part of the tenant, 
for the record amply proves that the tenant (revision petitioner) did not pay the 
rent due to the landlord for neaily a year, and thereby accumulated a formidable 
arrear of over Rs. 1,000 Very naturally, the landlord sought the eviction of such 
a defaulting tenant, this is without prejudice to the contention urged by learned 
Counsel on behalf of the tenant (revision petitioner) that the case of his client was 
that the rent was only Rs 120 per mensem and not Rs 140 per mensem 


Needless to say, arrears of over Rs 1,000 could never have accumulated, even 
if the tenant had paid the rent regulaily at the rental admitted by him, Rs. 120 
per mensem. The trouble was that the tenant did not pay any rent at all for a 
considerable period, which compelled the landlord to take proceedings for eviction. 
Finally, when the matter came up before the Court of the learned Rent Controller, 
he properly proceeded under section 11 of Madras Act XVIII of 1960 Since 
the tenant had not paid the rent due, he declined to go on with the proceedings, 
unless the tenant forthwith did so As there was no such payment, he made an 
order under section 11 (4) of the Act terminating further proceedings and “ directing 
the tenant to put the landlord 1n possession of the building ” 
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The decree 1s being executed ın the City Civil Court under section 18 of the 
Act, and the present ground of revision 1s the highly technical one, that section 18 
does not make an explicit reference to section 11 (4) of the Act That 1s the actual 
case, but the only implication of this 1s that the Legislature did not intend section 
11 (4) to be a separate operative provisions in itself Had the Legislature 
so intended, indisputably provision would have been made im section 18 for 
the execution of orders under section 11 (4) But, clearly enough, the provision 
under which a tenant can be evicted for wilful default in payment of rent, even if 
resort 1s made to the provision, section 11 (4) 1s not that section, which 1s a section 
of. procedure and not the actual source of the power, but section 10, sub-clause 
(2) towards the end of that sub-clause, where the Act states that “the Controller 
shall make an order directing the tenant to put the landlord in possession of the 
building" An order under thus section 1s specifically executable under section 18, 
and hence, the decretal order of the Rent Controller’s Court will have to be taken 
as one under section 11 (4) read with section 10, sub-clause (2) of the Act. 

Apart from this point, there are absolutely no merits The Revision Petition 
is therefore dismissed Parties to bear their own costs, — * 


vs ——— Petition dismissed 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present .—Mr Justice K S. VENKATARAMAN 


P V Kuppayand: Pillai .. Petitioner* 
v 
Veerakuttı Goundar and others Respondents. 


Madras Hindu Religious and Charitable Endowments Act (XXH of 1959), section 101—Appomiment of 
Jive trustees by the Area Gommiitee—Application for delwery of the temple and tts accounts by four only of the trustees 
—Fifth trustee not wmpleaded at all—Fact of resignation of the fifth trustee but non-acceptance of the resignation 
by the Gommisswner on the date of the application for delavery-—Applicatin not maintainable 

An application under section 101 of the Madias Hindu Religious and Charitable Endowment 
Act of 1959 has to be made by all the trustees appointed by the Area Committee The fact that on® 
of the trustees had resigned but whose resignation had not been accepted by the Commussioner on the 
date of the application for delivery under section 101 renders the application as if that trustee had 
not joined m the application Such an application under section 101 1s not maintainable 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Order of the Court of the Sub-Divisional 
Magistrate (J), Sankar, dated 31st May, 1966, made in MP No 261 of 1966. 


T Ramalingam, for Petitioner. 
S Mohan, for Respondents. 
K A Panchapakesan, for the Public Prosecutor, for State. 


The Court made the following 

Orpver —This 1s a Revision Petition under section 439, Criminal Procedure 
Code, against the order of the learned Sub-Divisional Magistrate, Sankari, passed 
under section 101 of the Madras Hindu Rehgious and Charitable Endowments 
Act (XXII of 1959), directing delivery of the temple and 1ts accounts to four persons. 
Veerakutti Goundar, Perumal, Goundar Vyjiravelu and Jagannatha Pillai Those 
four persons and one Kuppanna Goundar were appomted trustees of the temple 
by the Area Committee by their order dated 8th December, 1965, in exercise of 
their powers under section 49 (1) of the Act Though the application had to be 
made by the five persons, including Kuppanna Goundar, it was stated in the petition 
that Kuppanna Goundar had since resigned the trusteeship, and the petition was 
filed only by the four persons ‘The application was resisted by one Kuppayand 
Pilas who claimed to be a hereditary trustee If he was a hereditary trustee, 
section 49 would not apply Vide Valhammal v Area Committee, Madras City}, 
He did not however specifically deny the fact alleged in the petition that 

uppanna Goundar had resigned the trusteeship 


` 
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The learned Magistrate overruled the objection of Kuppayandi Pillai in view 
of the order of the Area Committee dated 8th December, 1965, and directed delivery 
of possession to Veerakutti Goundar. This Revision Petition has been filed by 
Kuppayandi Pillai. 


The first point taken by his learned Counsel, Srı T. Ramalingam ıs that the 
application was incompetent in law because Kuppanna Goundar had not joined 
in the application though he had been appointed as one of the trustees and he cites 
the decision in Angappan v. Deputy Commissioner, Hindu Religious and Charitable 
Endowments! The learned Counsel now denies the allegation that Kuppanna 
Goundar resigned the trusteeship and wants to produce the affidavit of Kuppanna 
Goundar to that effect. But I see no reason to allow him an opportunity to produce 
the affidavit at this stage since the averment ın the petition that Kuppanna Goundar 
had resigned was not specifically denied m the counter. Under Order 8, rule 5, 
Civil Procedure Code, the allegation shall be taken to be admitted. But Sri 
T Ramalingam says that the counter must be deemed to have admutted only the 
allegation that Kuppanna Goundar had resigned the trusteeship. The learned 
Counsel points out that 1t 1s not sufficient 1n law to make the resignation effective 
because under section 47 (3) the resignation had to be accepted by the Commus- 
sioner. That provision reads thus: 

** Every trustee appomted under sub-section (1) and subject to the result of an application, 1f any, 

filed under sub-section (4), every non-hereditary trustee appointed under sub-section (2) shall held 
office for a term of five years, unless 1n the meanwhile the trustee 1s removed or dismissed or his resigna- 
tion 1s accepted by the Commissioner or he otherwise ceases to be a trustee.” 
To get over this objection Sri Mohan, the learned Counsel for the respondents, 
produced before me the order dated 19th May, 1966, of the Assistant Commissioner 
accepting the resignation of Kuppanna Goundar. That is marked now as Exhibit 
R-1 in the revision petition. But that shows that the resignation was accepted only 
on 27th April, 1966. The application under section 101 had been filed on 24th 
March, 1966 Sri Mohan argues that once the resignation has been accepted, 
it would date back to the date of the resignation But I feel difficulty in accepting 
his argument because the Court must be ın a position to answer the question, between 
24th March, 1966, and 27th April, 1966, whether Kuppanna Goundar was a trustee 
or not Durmg that period the only answer which the Court could give was 
Kuppanna Goundar still continued as a trustee, and, therefore, under section 101, 
as pointed out in the Bench decision in Angappan v Deputy Commissioner, Hindu 
Religious and Charitable Endowment*, he had also to join I say nothing now on the 
question whether ıt would have been sufficient to umplead him as a respondent 
because the fact 1s that he has not even been umpleaded as a respondent in the 
application On this short ground, I am afraid it has to be held that the application 
under section 101 was not maintainable The revision is allowed and the order 
of the learned Magistrate 1s set aside 


V.S. ——— f Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
Present :—Mkr. Justice K. Srinivasan. 
G. A. Abdul Samath . Petationer* 
v. i 
"The Deputy Registrar of Co-operative Societies, Kancheepuram . Respondent 


Madras Co-operative Soctetes Act ( LHI of 1961) and the Madras Co-operative Soctetws Rules, 1963, 
rule 56 (B)—Proceedings before Registrar or Arbtrator—Representation of party, by Pleader—Prohibition against 
—If could be relaxed —Müstake wn form of notue—Effect 


Rule 56 (8) of the Rules framed under the Madras Co-operative Societies Act, 1961, expressly 
enacts an absolute prohibition that in proceedings before the Registrar legal practitioners shall not be 
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entitled to appear to represent parties The fact thatin the notice issued to the party 1t was mentioned. 
due to mistake, that the party can appear 1n person or by Pleader, cannot make any difference when. 
the rule 1s clear and the Registrar has no power to relax the rule 

Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of mandamus directing the 3rd. respondent to accept 
the vakalat on behalf of the petitioner filed before the Deputy Registrar, Co-operative 
Societies, Kancheepuram, in claim B-r. 


0. S Balasundaram, for Petitioner. 


K. S. Bakthavatsalu, for Additional Government Pleader, for Respondents 
1 and 3. 


V. V. Raghavan, for 2nd Respondent. 
'The Court made the following 


Orver :—The petitioner seeks a writ of mandamus to issue to the Deputy 
Registrar, Co-operative Societies, Kancheepuram, to permit the petitioner to appear 
by a Pleader in proceedings before that officer. It1s said that the proceedings before 
that officer are arbitration proceedings 1n which a claim for a large amount has been 
made against the petitioner. The petitioner received a notice asking him to be 
present either in person or by a Pleader. When he appeared with his Counsel, the 
presiding officer refused to accept the vakalat presented by the Counsel stating that 
Advocates are not entitled to represent the parties in the arbitration proceedings. 
The petitioner claims that when the notice issued to him specifically authorised. 
hun to appear either 1n person or by Counsel the Deputy Registrar had no authorit y 
to refuse to permit the Counsel to appear. 


In the counter-affidavit filed on behalf of the Deputy Registrar^ it is stated 
that under the Rules framed under the Act appearance of parties by the Counsel 
is prohibited. It is no doubt true that the notice that was issued stated that the 
party could appear either in person or by Pleader. But that notice was in an 
absolute form under Central Act XI of 1912, which form had been inadvertently 
used in the present proceedings, and whatever, the notice might have stated, it is' 
claimed thatthe Rules are against representation by Counsel and that no writ of 
mandGmus can 1ssuc. 


ltis not denied by the learned Counsel for the petitioner that under Rule 
56 (8) of the Rules framed under the Madras Co-operative Societies Act, 1961, 
in proceedings before the Registrar or the arbitrator or. a body of arbitrators or 
other persons deciding the dispute legal practitioners shall riot be entitled to appear 
to represent parties. This rule enacts a prohibition. I am unable to agree with. 
the learned Counsel for the petitioner that 1t 1s open to the Registrar to relax this 
rule. Nor am I willing to agree that such relaxation was ordered, on the ground 
that the notice issued to the petitioner directed him, to appear by a Counsel I 
am satisfied that the Deputy Registrar was fully justified in refusing to permit 
the Counsel to appear mn the proceedings and his refusal ıs warranted by the rule 


cited. 

No grounds exist for issuing a writ of mandamus. The petition is dismissed. 
There will be no order as to costs. 

R.M. Petition dismissed.. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
Present :—Mm. Justice P. S. KAILASAM. 
Thirumal Reddiar e Appellent®, 
v. 
Koppiah Reddiar e» Respondent. 
Hindu Law—Adoptwn—Burden of proof —When shifts 


Tt ıs no doubt true that the burden of proving an adoption 1s initially on the party asserting 
xt. But where the defendant has himself admitted in a series of documents that the plamtiff 1s the 
adopted son of 4 the burden of proving that there was in fact no such adoption shifts to the defendant. 
What a party himself admits to be true may reasonably be presumed to beso As ıt could not, 
however, be a case of estoppel the party malang the admission may give evidence to rebut this 
presumption. But unless and until that is satisfactorily done, the fact admitted must be taken to- 
be established Proof of admissions by the opposite party shifts the onus 

Appeal against the Decree of the Court of the Subordinate Judge of Tuticorin. 
in Appeal Suit No. 31 of 1962, preferred against the decree of the Court of the 
District Munsif of Kovilpatti in O.S. No. 337 of 1960. 


R. Ramamurthy Iyer, for Appellant. 


C. S. Rajappa, for Respondent. 
The Court delivered the following 


Jupcement .—The defendant is the appellant. The plaintiff filed the suit 
for partition and separate possession of his half-share in the property belonging 
to Koppiah Reddiar. Koppiah Reddiar and Ramaswamy Reddiar are brothers. 
Ramaswamy Reddiar had two wives Subbammal and  Veerangammal. In 
or about 1036, Ramaswamy Reddiar was keeping indifferent health and itis the 
case of the defendant that the present plaintiff, Koppiah Reddiar, who was about 
6 years of age was adopted by Ramaswamy Reddiar. Thirumal Reddiar, the 
defendant herein, ıs Koppiah Reddiar’s second son. If the defendant fails in 
establishing that the plaintiff was adopted by Ramaswamy Reddiar, admittedly 
the plaintiff will be entitled to partition and separate possession of half-share m his 
father Koppiah Reddiar’s property. 


In order to prove the adoption, the defendant examined three witnesses on his 
behalf and filed Exhibits B-1 to B-4. The adoption is stated to be in the year 1936, 
and soon after the adoption, Ramaswami Reddiar died, Veerangammal, the second. 
wife of Ramaswami Reddiar, also died and Subbammal as the mother of the adopted 
son is stated to be ın enjoyment of the property belonging to Ramaswamy Reddiar. 
Exhibit B-1 ıs dated goth July, 1946. It is a sale deed executed by one Perumal 
Reddiar in favour of Subbammal and plaintiff Koppiah Reddiar. Koppiah 
Reddiar ıs described in this document as the adopted son of Ramaswamy Reddiar. 
Admittedly, afterwards Koppiah the plaintiff attained majority. He sold some of 
the properties belonging to Ramaswami Reddiar for himself and as guardian of 
his minor son in favour of Sundararamalinga Reddiar by Exhibit-2 dated 7th 
August, 1957. In this document it 1s recited that Koppiab Reddiar the plaintiff 
is the natural son of Koppu Reddiar and the adopted son of Ramaswamy Reddiar. 
The properties that were sold were admittedly properties belonging to Ramaswamy 
Reddiar. Koppiah Reddiai also sold, under Exhibit B-3 on 23th July, 1959, for 
himself and on behalf of his minor son, the property for Rs. 200 1n favour of one 
Perumal Reddiar and subsequenily another item of property under Exhibit B-4 
dated 28th Apri, 1959. It 1s admitted that the properties comprised in Exhibit 
B-3 and B-4 belonged to Ramaswam: Reddiar. In these two documents, Exhibits 
B-3 and B-4 the plaintiff Koppiah Reddiar ıs described as the adopted son of 
Ramaswamy Reddiar. In 1958 onc Alagu Reddiar gifted certain 1tems of properties. 
in favour of Koppiah Reddiar (plaintiff) under Exhibit B-5. In this document. 
also, the plaintiff ıs described as the-adepted son of Ramaswamy Reddiarz— Apart 
from these documents, the defendant examined 3 witnesses on his behalf. D.W. 1 
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4s Ramaswami Reddiar who spoke to the fact of adoption. The trial Court accept- 
ed his evidence, but the lower appellate Court rejected his evidence. His evidence 
cannot, therefore, be taken 1nto account in the Second Appeal. The trial Court 
relying on the assertion of the plaintiff in the documents Exhibits B-2 to B-4 that 
‘he is the adopted son of Ramaswamy Reddiar, found that adoption had been 
amply proved and dısmssed the suit for partition. f 


On appeal by the plaintiff, the Jower appellate Court reversed the finding 
holding that the factum of adoption has not been established by the defendant. 
The lower appellate Court was of the view that whatever may be the recitals in 
Exhibits B-1 to B-5, the factum of adoption has not been satisfactorily proved and 
therefore the adoption could not be held to be valid. 


^77 In this Second Appeal, Mr. R. Ramamurthy Aiyar, the learned Counsel 
for the appellant, submitted that though the evidence regarding the factum of 
adoption was not accepted by the lower appellate Court, from the admissions made 
by the piaintiff in the documents Exhibits B-2 to B-4 the burden which lay originally 
-on the defendant to prove adoption shifted to the plaintiff who admitted the factum 
of adoption in the documents and thereafter 1t was the duty of the plaintiff to explain 
the recitals in the documents and prove that there was 1n fact no adoption in spite 
of the recitals The learned Counsel for the appellant relied on the decision of 
the Privy Council reported 1n Chandra Kunwar v. Chaudhri Narpat Singh!. In that 
case one Raja Sher Singh had two issues Pran Kunwar and Jiwan Kunwar. Pran 
Kunwar had 3 sons} Kishan Singh, Lodh Singh and Pratab Smgh. Pratab Singh’s 
son is Raja Mukund Singh the respondent before the Privy Council. The case of 
ithe appellant was that Raja Mukund Singh the respondent was adopted by Kishan 
Singh and therefore he had no claim over the property of Pratab Singh to which 
the appellant became entitled. On the facts, the Privy Council recorded (1) that 
the plaintiff Makund Singh more than once under his hand and seal stated that 
he was the adopted son of Kishan Singh which statement was 1n effect an'admussion 
that he had no title to the lands he sought to recover in these actions, (2) that at 
the death of Kishan Singh, Makund Singh was treated as the former’s adopted son 
-and in that character and by that right installed in the Ra; Gaddi, (3) that accord-, 
ing to the evidence of three at least of the plaintiffs’ witnesses, on the death of Kishan 
Singh, Makund Singh entered into the possession and enjoyment of the former’s 
property and (4) that the explanation offered by the plaintiff for his admission in 
the deeds was according to the Privy Council either absurd or unproved. The 
Privy Council, on the facts, while laying down that the burden of proving that the 
adoption relied upon took place, was on the defendant observed, it could be effectu- 
.ally discharged by proving the plaintiff's solemn statement under hand and seal 
that the adoption did take place The Privy Council further observed, 
“ the proof of this admission shifts the burden, because as against the party making it, as Baron 
“Parke says in Slatterte v Polley?, ‘what a party himself admits to be true may reasonably be pre- 
sumed to be so” No doubt, ın a case such as this, where the defendant in not a party to the 
deeds and there ıs therefore no estoppel, the party making the admussion may give evidence to 
„rebut this presumption, but unless and until that 15 satisfactorily done, the fact admitted must be 
taken to be established " 
Holding that Makund Singh had not satisfactorily established that the admissions 
made by him 1n the documents were untrue the Privy Council held that the adoption 
had been proved Apart from the documents in which Makund Singh had admitted 
that he was an adopted son, there was no evidence relating to the factum of adoption. 
This decision was followed 1n Chhote Lal v Chandra Bhan?, where it was held that an 
-adoption should be considered as a legal and valid adoption, notwithstanding that 
there was no evidence available of the usual ceremomes of adoption having been 
performed In Picha Pilas v Kathaperumal Pilla4, this Court has followed the 
decision ın Chandra Kunwar v Chaudri Narpat Singh, and held that the onus of proving 
an adoption 1s initially on the party asserting it, but proof of admussions by the opposite 
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party shifts the onus, on the principle that what a party himself admits to be true 
may reasonably be presumed to be true and until the presumption 1s rebutted by 
satisfactory explanation, the fact admitted must be taken to be established. While 
discussing about the burden of proof, the Privy Council in Kanchumarth: Venkata 
Seetharama Chandra Row v Kanchumartht Rajut, held that 


* they cannot understand why it should not be held to be quite conclusive, not only on the 
fact of adoption, but on the authority to adopt It stands to reason that after such a long term of 
years, and the variety of transactions of open life and conduct, upon one footing, and one footing 
alone—namely, that the adoption was recognised as a valid act—the burden resting altogether apart 
from thelaw of limitation, upon any htigant who challenges the authority of an admitted adoption, 
1s indeed of the heaviest order.” 


The Privy Council in Chandra Shekar Baksh Singh v Musammat Raj Kunwar?, 
agreed with the learned Judges of the Allahabad High Court that the proof of 
adoption rested on the reiterated declarations by the adopted son himself, extendmg. 
over a number of years, that he was the adopted son. 


The learned Counsel for the respondent submitted that before an adoption. 
can be held as valid, proof of the factum of adoption that the necessary ceremonies 
had been undergone and that the person who adopted had the authority to adopt 
should all be satisfactorily established by the person who asserts adoption, as adoption. 
interferes with the natural mode of succession of property to a person In support 
of his contention: he relied on the decision of the Privy Council in Muthusiwami 
Thevar'y Chidambara Thevar?, The Privy Council held that the burden of proving 
ar adoption rests on hum who asserts 1t and the burden is a heavy one. This state- 
ment of law is not questioned by the learned Counsel for the appellant. The case 
cited does not deal with the question with which we are now concerned wz, the 
effect of admissions made by the adopted son himself in a series of documents, 
admitting that he ıs the adopted son. The law laid down in Chandra Kunwar v. 
Chaudri Narpat Singh4, 1s not in any way doubted by this decision In the next 
decision relied on by the learned Counsel for the respondent, Kishor: Lal v Mt. 
Chaltibai?, ıt was held that the Privy Council has held that the burden is on the 
person setting up adoption to prove that fact. In the case cited, the defendant 
set up a plea that he was adopted by A during his lıfe time and that C was estopped 
from denying the adoption K failed to establish the fact of adoption It was 
contended that even though the evidence produced in support of adoption might 
be unsatisfactory and not sufficient to establish the factum of adoption C wasestopped 
from setting up the true facts of the case After examining the documents which 
were signed by C and which were relied on for pleading estoppel against C the 
Supreme Court held that C was not estopped It was held that the rule of estoppel 
did not apply. The Supreme Court was not concerned with the facts similar to 
one that arose in this case and I do not think the case in any way questioned the 
correctness of the decision 1n. Chandra Kunwar v @hitidrvy Narpat Sigh*, Lastly, the 
learned Counsel relied on the decision ın Lakshmana Singh v Smt Rup Kunwar ®, where 
it was held that there cannot be a valid adoption unless the adoptive boy 1s transfer- 
red from-one family to another and that can be done only by the ceremony of giving 
and taking Contemporaneously along with the adoption, a document was executed 
announcing that the plaintiff was the sole heir of the defendant by virtue of his 
adoption Ona consideration of the evidence ın the case, the Supreme Court held - 
that the validity of the adoption depended upon ceremony of giving and taking and. 

=~ thavthe ceremony had not been proved to have taken place The law laid down 
by the Supreme Court decision cited above 1s as follows 


“ Under the Hindu Law, whether among the regenerate caste or among sudras, there cannot be 
a valid adoption unless the adopted boy 1s transferred from one family to another and that can be done 
only by the ceremony of giving and taking The object of corporeal giving and receiving 1n adoption. 
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1s obviously to secure due publicity. To achieve this object 1t 1s essential to have a formal ceremony. 
No particular form 1s prescribed for the ceremony, but the law requires that the natural parent shall 
hand over the adopted boy and the adoptive parent shall receive him . . Buta ceremony 
there shall be, and giving and taking shall be part of ıt ” 

Mr Ramamurthy Aiyar, the learned Counsel for the appellant while not 
questioning the correctness of the law as laid down, submitted that ıt is not appli- 
cable to the facts of the present case ' 


The facts 1n the cases cited by the learned Counsel for the respondent, Muthu- 
swamy Thevar v Chidambaram Thevar!, Kishort Lal v Mt Chaltebar?, and Lakshman 
Singh Kothare v Smt Rup Kunwar?, cannot apply to the facts of the present case, as 
in this case the statements made by the adopted son repeatedly in the documents 
that he 1s the adopted son which 1s relied as an admission, 1s enough to shift the 
burden on the adopted son to establish that there was no valid adoption. The 
decision ın Chandra Kunwar v. Chaudhri Narpat Singh*, which has not been doubted 
in any of the above decisions 1s clearly applicable to the facts of this case. The 
adoption m the case was in 1936 about 25 years before the disputes arose The 
contention of the learned Counsel for the appellant has got to be upheld and this 
appeal has to be allowed. : 


; On the facts, the learned Counsel for the respondent sought to contend that the 
plaintiff has successfully explained the admission made by hum in the three documents. 
'Fherplamtff's explanation for the above recitals in the document is that he did 
not know what,was written in the sale deed Exhibit B-2, and that he executed 
Exhibit B-2, because D.W. 1 wanted hım to write the document describing himself 
as son of Ramaswamy Reddiar. Regarding the recitals in Exhibits B-3 to B-5, his 
explanation was that he was living'in both the houses, that ıs, his father’s house 
as well as that of Ramaswamy Reddiar’s house and therefore the recital was made. 
The explanation 1s futile and cannot be accepted, It has, therefore, to be found 
that the plaintiff has not properly explained the admissions made by him in the 
documents Exhibit B-2 to B-4 and his admission that he was.the adopted son of 
Ramaswamy Reddiar can be acted upon. At the Bar, the learned Counsel for 
the respondent ventured to explain that origmally in the sale-deed in favour of 
Subbammal, ıt was recited that Koppiah Reddiar, the plaintiff was the adopted 
son and therefore, m all the subsequent deeds this description has been followed. 
‘This explanation was not given 1n' the pleadings or in the Courts below and cannot 
be accepted Reliance was placed on the three documents Exhibits A-1, A-2 and 
A-3 filed on behalf of the plamteff Exhibits A-2 and A-3 may be rejected as of 
no value, as they were documents which came, into ‘existence after the suit was 
filed. Regarding A-l, 1t is a gift deed: by Ramaswamy Reddiar ın favour of the 
plaiüff It was contended’ by the learned Counsel for the respondent that if only 
he had already taken or was about to take the plaintiff 1n adoption, he would not 
have made the gift deed by Ramaswamy Reddiar in favour of the plaintiff It was 
contended by the learned Counsel for the respondent that xf only he had already 
taken or was about to take the plaintiff ın adoption, he would not have made the 
gift deed, as there was no necessity for a gift in the circumstances There is no 
evidence as to whether this gift deed was executed before or after the adoption. 
‘The explanation that was offered was that this document was executed before the 
adoption and when adoption was not decided upon. This explanation cannot be 
rejected as without substance 


In the result, following the decision Chandra Kunwar v Chaudrt Narpat Singh* 
I hold that the plaintiff has failed to explain his admissions 1n. Exhibits B-1 to B-4 
that he was the adopted son of Ramaswamy Reddiar and therefore the adoption 
will have to be upheld The appeal is allowed with costs throughout 

No leave 


RM ——— Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present —Mr Justice K VEERASWAMI 
Snmathi Periathayya alias P Muthu Meenakshi Veerakamulu 


Ammal and another .. Petetioners* 
v. 
L Narasınga Rao .. Respondent 


Madras Court-fees and Suits Valuation Act (XIV of 1955), section 70— Refund. of Court-fee—Power to 
order—If exhaustwe—Gourt—If has snherent power to order refund of Gourt-fee 
å 4g Procedure Gode (V of 1908) , section 151—Inherent powers of Court under-—If could order refund of 
ourt-fee D AE d 


Madras Buildings (Lease and Rent Control) Act (XVIII of 1960) and Amending Act XI of 1964, section 
30—Sutt for eviction an’ a cil Gourt—Abatement of asia result of Amending Act XI of 1964— Refund of Gourt-fee 


baid on the sunt—1f could be claimed. . 

. Itis no doubt true that the Madras Court-fees Act provides for refund of Court-fee only under cer- 
tain specified circumstances and there 1s no power to order refund of Court-fee 1n other cases But 
merely because there 1s no provision 1n the Court-fees Act, 1t 1s not as if a person 1s without remedy to 
obtain refund ın suitable cases The Court has a limited power under section 151, Civil Procedure 
Code, to order refund in certain circumstances Where a person has been compelled to pay a higher 
Court-fee because of an erroneous view taken by the Court, the Court has inherent powers to set right 
its own mustake and order réfund. In a fit and proper case the Court can issue a certificate and the 
party can apply to the Government, for refund ex gratia and misericordia domin regis. 

Where a suit for eviction was properly filed ın a civil Court as the law stood then, but due to the 
amendment of the Madras Buildings Lease and Rent Control Act by Act XI of 1964, the suit has to 
abate, the provisions of the Madras Court-fees and Suits Valuation Act, 1955 does not contemplate 
refund of Court-feein such cases But the Court can issue a certificate of cancellation of the stamp and 
return the plaint so as to enable the party to apply to the Government for refund ex gratta 

Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Order of the Court of the First Additional Subordinate Judge, Madurai, 
dated 14th August, 1964, and made in I A. No 510 of 1964, m O.S. No 83 of 1963, 


R. Rajagopala Iyer, for Petitioners. 
- The Court made the following ; i 

ORDER :—This 1s a petition under section 115 of the Code of Civil Procedure 
to revise an order of the Subordinate Judge of Madurai in an application made 
under section 151 of the Code for a direction for refund of the Court-fee paid on 
the plaint on the ground that by reason of the Madras Buildings (Lease and Rent 
Control) Act, 1960, as amended by Madras Act XI of 1964, which came into force 
on 10th June, 1964, the suit stood abated and all the rights which had accrued to 
the plamtiffs prior to the amendment-became unenforceable The suit is stated 
to be for ejectment of the defendant-tenant The Court below was of the view 
that masmuch as there was no provision in the Madras Court-fees and Suits Valua- 
tion Act, 1955, no refund of the Court-fee could be ordered. It also relied on 
Tarachand v. State1, where the view was taken that if in the Act provision was made 
for refund 1n particular cases, but not 1n the other cases, the mherent power under 
section 151 of the Code could not be invoked and the Act should be taken as 
exhaustive. 

This Court also took a like view in Nagaratnam, In re.? But there, Panchapakesa 
Ayyar, J , directed issue of a certificate ın exercise of the inherent powers of the 
Court under section 151 of the Code of Civil Procedure on the view that the Court- 
fees Act in the matter of refund was not exhaustive. The Court-fees Act, as it 
existed then, provided by sections 13, 14 and 15 for refund or Court-fee m certain 
specified cases. That was a case, which was not covered by any of those sections. 
There, the petitioner filed a Second Appeal, but then the dispute was compromised, 
with the result the Second Appeal became unnecessary. Thereafter, refund of 
xs Let paid on the memorandum of Second Appeal was applied for, Thus 

ourt held. 
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“There was no provision of the Court-fees Act on which petitioner could rely for a refund of the 

Court-fee paid on a memorandum filed but withdrawn as there was no mistake of Courtin making 
the petitioner pay the Court-fee, nor was there any excess Court-fee paid by mustake The remedy, Xt 
any, available to the Petitioner was not to apply for a refund certificate but to apply to Government ex 
gratia aad misericordza domint regis for a refund less the one-anna-in the rupee deductions, as for spoilt 
stamp papers, if they are pleased to grant it” 
In Thammaya Naidu v. Venkataramanamma*, this Court took the view that it had 
power to allow refund of Court-fee stamps and its power was not confined to sections 
13, 14 and 15 of the Court-fees Act. Ina latter case, Chidambaram (Chettiar, In re?, 
it was however, held that the Court could only order refund of Court-fees under 
section 151, where there an was excess payment made by mistake o1 where on account 
of the mistake of the Court a party had been compelled to pay excess Court-fecs. 
But ıt was pointed out by the Division Bench in that case that outside these cases 
the Court had no power to order refund under section 151 of the Code. 


It follows, that this Court has a limitted power to order refund, in exercise of 
its inherent power under section 151 of the Code of Civil Procedure, but it does 
not extend to cases other than the instance mentioned in Chindambaram Chettiar Yn re?, 
Apparently, this decision proceeded 'on the basis that if a party was compelled 
because the Court tooka particular view, to pay Court-fee, it had an inherent power 
to set 1ts own mistake right. It was, perhaps, on this ground the Court considered 
tbat the inherent power of the Court under section 151 of the Code of Civil Proce- 
dure would extend to refund of Court-fees in the particular cases of mistake or over 
sight by Court, which was responsible for the excess Court-fee paid by the litigant. 


Having said all that, Panchapakesa Ayyar, J., also, as already mentioned, 
pointed out that the person who has paid excess Court-fee or who wants refund of 
Court-fee would. not be ‘without.a remedy merely because the Court-fees Act does 
not cover the case. I think so too. The party can apply to the Government and 
ask for refund ex gratia and "misericordia domin regis, after deduction of the usual pur- 
centage, namely, one anna in the rupee or whatever it is., The learned Judge m that 
case directed issue ofa certificate thatthe Second Appeal there was not numbered 
or heard by the Court, that the appeal memorandum had been stamped 
with a certain Court-fee and that the stamps had been defaced by the High Court 
in the usual course. This Court also directed return of the appeal memorandum 
so that the applicant there might prosecute his remedy for ex gratia refund from the 
Government. eod r 


f + 


The present one is a peculiar case. When the suit was institute it was properly 
instituted and the Court-fee on the plait was also properly paid. By reason of 
clause (ui) of section 30 of Madras Act XVIII of 1960, the suit was competent, 
as it is said that the premises 1n question 1n the suit were such as would be covered 
by that provision. But the Madras Buildings (Lease and Rent Control) Amendment 
Act, 1964, enacted by section 3 that every proceeding in respect of any non-residen- 
tial building or part thereof pending before any Court on thc date of the publication 
of the Act and instituted on the ground that such building was exempted from the 
provisions of the principal Act by virtue of clause (11) of section 90 shall abate in so 
far as the suit related to such bulding. The Act went even further by that section 
and provided that all rights and privileges which might have accrued before such 
date to any landlord in respect of any non-residential building by virtue of section 
30 (u1) of the principal Act, shall cease and determine and shall not be enforceable. 
The result was, the suit could no longer be continued for no fault of the petitioners. 
No doubt, the Court-fees and Suits Valuation Act, 1955, does not contemplate such a 
situation. But ıt is obvious that justice demands in the circumstances that tbe peti- 
tioners should not be made liable for the entirety of the Court-fee. T am told that 
issues had been scttled and the suit was ripe for hearing. "Taking that into account, 
I think that, one-half of the Court-fee may reasonably be refunded. But, as 
already stated, this Court's power being limited, ıt will not make a direction for ree 
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fund of the court-fee 1n cases which fall outside the scope of Madras Court-fees 
and Suits Valuation Act and the particular cases covered by Chidambaram Chettiar, 
In re? However, there should be no objection for the Court below to issue a certi- 
ficate that the Court-fee stamps on the plaint had been cancelled and that the suit, 
as a result of the Amending Act XI of 1964, had abated and could not be prosecuted 
by the petitioners, and one half of the Court-fees may reasonably be refunded after 
proportionate deduction at 10 pies a rupee. The Court below will have to return 
pe pleins. if the petitioners so desire, so that they may apply to the Government 
or refund. 


The pettion is dismissed 
R.M. ———— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mi. M.  ANANTANARAYANAN, Officiating Chef Justice AND 
Mr. Justice P. RAMAKRISHNAN. 


C. Sundararaja Pillai . Appellant* 
v. 
Messrs. Sakthı Talkıes (Dindigul), Ltd. and another .. Respondents. 


Practuwe—Suit on a promissory note executed by the directors of a company for balance ‘of purchase money of 
property purchased for the company ——. Nature of —Defence of account taking in respect of other transactions inter se— 
If open / 

Promissory note—Suit on—-Amount due being balance of purchase money—Nature of---Defence of accounting 
inter se—If open Evidence Act (I of 1872)—Sectzon 92 Third proviso—When could be pleaded. 


Where the plaintiff files a suit on the basis of a promissory note executed by the directors of a com» 
pany ın respect of the balance of purchase money of a property purchased for the company, the suit 
might be viewed as a suit simphciter upon the promissory note and also to enforce the vendor'shen in 
respect of the unpaid purchase money especially when the plaintiff prays for a charge on the property 
under section 55 (4) ofthe Transfer of Property Act Such a suit cannot be resisted on the mere ground 
that there were other transactions inter se the parties which might necessarily involve a proceeding for 
rendition of account Cases of counter-claam, demal of execution or failure of consideration might 
stand on a different footing The mere execution of a promissory note by a purchascr does not 
extinguish the statutory vendor's hen Any antecedent agreement between the parties that the claim 
under the promussory note shall not be enforceable until accounts are finally rendered, so as to bring 
the defence within the third proviso to section 92 of the Evidence Act must be specifically pleaded and 
proved and 2 mere apprehension that some account might have to be looked into and ultimately settled. 
between the parties will not be enough to sustain such a defence 


Appeal against the Decree of the Court of the Subordinate, Judge of Dindigul 
in Original Suit No. 49 of 1957. 


V. Tyagaraja Ayyar and V. C. Veeraraghavan, for Appellant. 
K. S. Desikan, A. Raman and V. Kunrhtapatham, for Respondents. 
The Judgment of the Court was delivered by 


Anantanarayanan, O.C F.—The appellant is the plaintiff in a suit for recovery 
of an amount of Rs 24,865-59 nP. from the first defendant, Sakthi Ta!kies, Limited, 
Dindigul, alleged to be due on a promissory note executed by the eight directors of 
the first defendant company ın favour of the plaintiff in 1953. The simple facts of 
the action, as stated in the plait, were that the properties of the plaint schedule be- 
longed to the plaintiff and the second defendant, and that the plaintiff sold the land 
to the first defendant firm for the construction of a cinema theatre, for an amount, 
of Rs. 37,500. Out of this amount, an amount of Rs 20,093-0-6 was due, and the 
eight directors of the first defendant firm Jointly executed the suit negotiable instru- 
ment in favour of the plaintiff for that sum 


The action could be viewed as a suit simpliciter upon a promissory note, and 
also as one to enforce the vendor's lien in respect of the unpaid purchase money , for 
the plaintiff specifically prayed for a charge on the property, and for the sale of the 
site in realisation of the claim, under section 55 (4) of the Transfer of Property Act 
The second defendant was 1mpleaded as a party entitled along with the plaintiff, to a 
moiety of the amount 


- 
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We are now concerned with the defences on which this claim was resisted by 
the first defendant firm, particularly in the additional written statement of that 
firm. ‘Those defences could be tersely set forth as follows. The plaintiff and second 
defendant were partners of a firm of managing agents of the first defendant company, 
and the plaintiff was also one of the directors of the firm There were mismanage- 
ment by the Managing Agents, and the plaintiff was 1n the advantageous position 
of the possession of the account books, without a proper audit having been accom- 
plished. It'is concéded that the directors were anxious to purchase the site, for the 
construction of the theatre, and there are resolutions both of the General Body and 
the Board of Directors, approving that proposal. It was then found that, according 
to the plaintiff; he had taken a sum of Rs 17,406-15-6 from the funds , ıt is alleged 
that several directors felt that much larger sums might have been taken by the plain- 
tiff, and might be due from him. But this sum of Rs. 17,406 odd | was tentatively 
accepted, as the amount due from the plaintiff, and the promissory note .for the 
balance was executed as alleged in the plaint, m the wake of the sale deed. The 
defence ıs that the consideration of Rs. 20,093-0-6 on the promissory ‘note was not a 
figure arrived at, on a proper settlement of accounts between the parties, and that, 
unless such, a settlement is made, the plaintiff cannot enforce the'clarm. There are 
also certain other technical defences, which we shall note a little later. 


The learned Subordinate Judge, after referring to the evidence at some length, 
has dismissed the suit with costs of the first defendant. Hus reasons are (1) that‘the 
Managing Agents (plaintiff and second defendant) had played a fraud upon‘‘the 
company, and that the sut promissory note was'not enforceable’ for that reason.’ 
“The proper remedy of the plaintiff was to file a@ suit for rendition of accounts. 
(2) The plamtff cannot clam a charge under section 55, of the Transfer of Property 
Act, because his claim is really of the character of a book-debt and not one for un-. 
paid purchase money. (3) The promissory note has not been executed with^tlie 
seal of the company affixed and the directors were not duly authorised by the com- 
pany io enter into the agreement; hence, it,is within the mischief of section 90, 
of the Indian Companies Act. (4) In any event, the plaintiff was one of the direc 
tors, and he could not have been a valid party to the resolutions which led to the 
purchase, under section gi-B of the Compames Act. i m 

Learned Counsel for the appellant (Sri Tyagarajan) has;stressed before us the 
simple argument that, upon none of the grounds adverted to by thqlearned Subordi- 
nate Judge, could the claim possibly have been dismissed. Learned Counsel points 
out, and rightly, in our yiew, that such a claim viewed as an action to enforce the 
unpaid purchase moncy with a charge on the.property, cannot be resisted on the 
mere ground that there were other transactions znter se which might necessarily 
involve a proceeding for rendition of accounts, for further final clicidation. Evena 
suit on a negotiable instrument, viewing this action as such, Cannot be resisted on any 
of those grounds. It ıs not as if the first defendant caime forward with a counter- 
claim, 1n this very suit, or denied either the execution of the promissory note, or 
the consideration as shown thereunder. Learned Counsel for the first defendant 
(Sri Desikan) 1s conscious that the reasoning of the learned Judge on this aspect of 
the matter may not be sustamable. He has therefore sought to argue that the 
pleadings and the evidence ought to be interpreted in a different way, viz., as 
affording a basis for bringing the defence within the Third Proviso to section 92 of 
the Indian Evidence Act. In other words, we must spell out some antecedent 
agreement between the parties, not directly repugnant to the terms of the sale deed 
or of the promissory note, to the effect that the clam for the unpaid purchase 
money, or the claim ın the promissory note in which it is embodied, will not be 
enforceable, until accounts are finally rendered between the parties. 

Unfortunately for the first def@ndant, we are quite unable to find any basis for 
such a point of view, either 1n the pleadings, or in the evidence of D W 1, the direc- 

tor, who has given evidence on behalf of the first defendant company All that the 
evidence of D W. 1 amounts to, at the highest, 1s that accounts were not finally 
looked into, when the suit transaction occurred and that there was some understand- 
ing that accounts should be ultimately settled between the parties There was als o 
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a general mmpression, apparently in the minds of the other directors excluding plain- 
tiff, that the managing agents (plamtiff and second defendant) had mismanaged the 
affairs, and that some acts of misfeasance could be attributable to the plaintiff. 
All this 1s very wide off the mark, when we are considermg the existence of any 
specific evidence based on the Third Prowso to section 92 As learned Counsel 
for the appellant pomts out, the mere execution of a promissory note by a purchaser 
does not extinguish the statutory vendor’s lien available to a seller, and does not 
estop him from an action on such lien The relevant authorities were noticed by 
Kauasam, J., m Dhantkachala Pilla v. Raghava Reddar1, and the learned Judge has 
cited and followed the earlier decisions of this Court to the same effect in Krishna- 
swam Mudahar v Vyayaraghava Pillar®, Somu Achart v. Singara Achari®, as well as in 
Kampiah Pila: v T R Hart Rao*' 


The technical arguments based upon certain sections of the Companies Act 
VII of 1913 appear to be totally without foundation. Actually, the learned Judge 
appears to have misconceived the scope of section 90 of that Act, which has nothing 
to do with the execution of a promissory note by the directors of a company for any 
sum representing unpaid purchase money upon a transaction of sale ın favour of the 
company The relevant provision would be section 89 of the same Act, and ıt 1s 
indisputable that all the other directors except the plaintiff were parties to the docu- 
ment. The seal of the company was not required, and that does not invalidate 
the transaction Again, section 91-B has no application to the present facts Even 
if the plaintiff, as a director, had voted in the passing of the resolution, which 1s 
: denied, the only legal consequence of that would be that his vote has to be excluded 
from consideration. Vide JVarayandas Shreeram Somani v Sangh Bank, Lid.” Under 
section 91-B (2) he may be hable to penal action for infringement of the Company 
Law, but that has nothing whatever to do with the validity of the resolutions them- 
selves. We must add that there is absolutely nothing, exther in the promissory note 
or in the sale deed, to show that ex facie the amount for which the promussory note 
was executed was not due to plaintiff as unpaid purchase money. Actually, even 
such a plea in defence would be in direct contradiction of the principle of section 92 
of the Indian Evidence Act. > 


For these reasons, we are of the view that the dismissal of the suit by the learned 
Subordinate Judge was quite unjustified and that, on the merits, the sint has to be 
decreed im favour of plaintiff (appellant). But, ın consideration of the background 
-of facts, as appearing 1n evidence and accepted by the learned Judge, we think that, 
in equity, a direction should issue that our present decree on the suit claim will not 
be enforceable ın execution for a period of three months from this date. It 1s open 
to the first defendant company to resort to any appropriate legal action as deemed 
fit, subject to the law of limitation to enforce the hability of plaintiff, as claumed in 
the additional written statement, to render proper accounts, in respect of a much 
larger sum said to be due from the plaintiff If such proceed»ngs are instituted, 
the first defendant company may certainly seek all such interlocutory reliefs therein 
as advised. But, subject to this direction, the appeal has clearly to be allowed, and 
the suit to be decreed, and we reverse the decree of the learned Subordinate Judge 
and give judgment accordingly, with costs throughout 





R.M. Appeal allowed. 
1. AIR. 1962 Mad 423 4 (1910) 21 MLJ 849 
2 (1939) 1 ML] 344 5 (1965) 2 SGJ 379- (1965) 2 Comp. 
3 (1945) 2MLJ 17 LJ 99 (1965) 35 Gomp Cas 596, 


164 THE MADRAS LAW JOURNAL REPORTS. [1966 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
(Special Original Jurisdiction.) . 


PRESENT —Mm M ANANTANARAYANAN, Officiating Chef Juste AND MR. 
Justice P RAMAKRISHNAN. 


S. Govinda Iyer .. Petitioner* 
v. 


The Municipal Council, Villupuram, represented by its Exe- 
cutive Authority, its Commissioner, Municipal Office, 
Villupuram, South Arcot District .. Respondent. 


š jp District Mumecipalitis Act (V of 1920), sections 249, 250 and 321 (11)—Relateve scope and appli- 
cability 


Section 249 of the Madras District Municipalities Act provides the procedure for applications for 
renewal of hcences, which normally expire by the end ofthe year Section 250 lays down an elaborate 
procedure and factors to be taken into account and the authorities to be consulted by the municipality 
before granting the hcence Section 321 (11) provides that 1f orders on an application are not com- 
municated to the applicant with in the specified period it shall be deemed to have been allowed for the 
year or any lesser period as mentioned in‘the application 


But in deciding the relative scope and apphicabihty of these provisions in particular cases a distinc- 
tion has to be made between several kinds of applications based on the trme factor Where an apph- 
cation is for grant of a licence which 1s for a permanent installation of a factory 1t will be governed by 
section 250 of the Act and since no time will be specified in the application the deeming provision in 
section 321 (11) of the Act will not be attracted to such cases However, even in such cases ifa party 
acts under the bona fide belief that the silence of the authority implies its consent, it will at least be a 
valid defence against a prosecution In cases of apphcations falling under section 250 of the Act it will 
be impossible for the Municipality to follow the elaborate procedurelud down within the 30 days, 
Ene krt and m the very nature of things the deeming provisions under section 321 (11) cannot 
apply. 


+ 
But where an applicatioa 15 of a temporary character, such as additions to existing machinery, 
the deeming provisions under section 321 (11) will apply 1f the reply 1s not communicated within a 
months In such cases the permission shall be deemed ta have been granted for the year or such shorter 
period as mentioned in the application. E i É 


The Municipality cannot also insist upon an applicant for licence obtaming letters of consent 

from adjacent occupiers of property which 1s unknown to common law or the statute 

Petition under Article 226 of the Constitution of India, praymg that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of certzorari calling for the records of the respondent* 
—Municipality L Dis. No. 9864/64 dated llth September, 1964 as confirmed in 
the Municipal Council's resolution dated 28th October, 1964 and to quash the order 
therem 

K. V Venkataseshadri, for Petitioner. 

K. Venkataswami, for Respondent. 

The Judgment of the Court was delivered ‘by 


Anantanarayanan, O.C.F7 —This writ proceeding comes up before us, upon a 
reference by Srinivasan, J , on a question of considerable interests, with regard to 
the juxtaposition and the relative apphcation of sections 249, 250 and 321 (11) 
of the Madras District Municipalities Act (V of 1920). The matter 1s partly covered 
by two authorities, to which our attention has been drawn, but 1t does appear that 
the particular ground of distinction upon which the learned Judge sought to place 
the proceeding before a Division Bench, has not been dealt with ın either of these 
authorities 

A very few facts are essential for an elucidation of the position We shall be 
quite brief, since the learned: Judge has already referred to the merits at some length, 
in Ins judgment of reference The writ petitioner is the proprietor of a printing 
press, wherein he has an electrically-operated treadle On 17th April, 1964, 
he applied under section 250 of the Act for installing an additional treadle with a 
2H P. electric motor There was correspondence between the Municipal Council 





*WP No. 1752 of 1964. 23rd February, 1966 
* Amended as per Order of Gourt dated 23rd July, 1965. 
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on the one hand and the petitioner on the other, which ultimately led to an order of 
the Municipal Council declining permission, dated 20th June, 1964. One of the 
grounds of objection in that order was that letters of consent had not been obtained 
by the petitioner from adjacent house-holders for the proposed installation The 
petitioner, ın substance, claimed two reliefs Firstly, his contention was that the 
order or orders of the Municrpal Council, taking the orders together uf necessary, 
constituted a proceeding characterised by an error of law apparent on the face 
of the record There could be no obligation known to law, laid upon a proprietor 
of that kind desirmg to instal an additional treadle with a 2 H P. electric motor, 
to go canvassing for letters of consent from adjacent house-holders, acquiescing in 
the proposed installation. On that ground, the order has to be struck down by the 
issue of the appropriate writ of certzorarr The other contention was that, because 
of the deeming effect of section’ 321 (11) of the Madras District Municipalities Act, 
since the order of refusal was not communicated to the petitioner within thirty days 
of the recerpt of his application by the Executive Authority, the application should 
be deemed to have been allowed The argument ss that, in this view, the installa- 
tion could be permanently maintained and run by the writ petitioner, including the 
additional treadle without any further licence. 


We shall immediately deal with the second point, since that ıs the ground upon 
which the reference has been made by the learned Judge For this purpose, a 
glance ıs necessary at the relevant provisions of the Act. Under section 249 and 
the sub-clause of that section, a procedure 1s provided for, whereunder applications 
for the renewal of licences, which normally expire at the end of the year, have to be 
taken out. Under section 250 of the Act, which ıs rmportant, there 1s an elaborate 
procedue for the obtaming of permission or a licence for the installation of a factory, 
workshop or workplace employing power, and, for the mstallation of machmery 
ın such premises Before the Municipal Council grants the permission, 1t has to 
pay heed to a variety of factors enumerated ın section 250 (4), sub-clauses (a) and (b). 
Such criteria would include the adequacy of provisions for ventilation. and hght, 
the adequacy of the dimensions of the rooms and doors, the suitabihty of exits 
to be used ın case of fire, and allied factors relating to public health At least two 
types of authority have to be consulted, before the Municipal Council grants the 
permission, and one ıs the Inspector of such factories, and the other 1s the Municipal 
health staff including the Health Officer Under section 321 (11), as we have 
earlier pointed out, 1f orders on an application for licence or permission or for 
registration are not communicated to the applicant within thirty days after the receipt 
of the application by the Executive Authority, “the application shall be deemed 
to have been allowed for the year ox for such less period as 1s mentioned in the appli- 
cation, and subject to the law, rules, by-laws, regulations and all conditions ordinarily 
imposed ". 

The two decisions on this aspect are, Public Prosecutor v. Krishna Raol, and 
Ranganayakulu v Muracipal Commissioner? In the first decision, which 1s the decision 
of a single Judge of this Court (Somasundaram, J ) the validity of a prosecution for 
offences under section 250 read with section 313 of the Act came up for consideration. 
In that case, though the application was made on 12th May, 1955, no final order of 
refusal was «never communicated to the applicant. As Srinivasan, J , points out, 
the learned Judge took the view that the deeming provision under section 321, 
clause (11) would apply, and that permission must be deemed to have been granted 
for the installation, 1n the terms of that sub-clause , that being the case, the party 
could not be prosecuted for the offence under section 250 read with section 313 
ofthe Act. Thats all that the case decided, and ıt does not bear upon the present 
question whether the deeming provision would apply, where what 1s proposed is a 
permanent installation, without any reference to any particular period. 

Again, in Ranganayakulu v. Munwipal Commisswner?, a learned single Judge of 
the Andhra Pradesh High Court expressed the same view, on the effect of the deem: 
ing provision on the facts of that case. The facts have beén dealt with 1n some detail 


—— M MÀ À—— 
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by the learned Judge (Srinivasan, J ) and we need not reiterate them here. But, 
we must point out that the writ of mandamus was issued in that case, because the 
statutory power conferred on the authority was coupled, 1n the view of the learned. 
Judge, with a duty to perform 1t under the circumstances, which 1t failed to perform. 
In that case also, even though section 321 (11) has been referred to, it 1s 1ndisputable 
that the precise ground which now comes up for our determination has not been 
dealt with, as such. 


The ground may be now precisely stated As we have earlier said, where the 
Municipality 1s faced with the question of granting or declining permission for the 
ermanent installation of a factory, or of machinery, which may conceivably affect 
the health of persons in that locality, and may also involve several precautions ın the 
interests of the public, the procedure makes ıt imperative that the Municipal Council 
should obtain expert opinion upon several aspects, before taking a decision Learned 
Counsel for the Municipality would appear to be right in his contention that, if 
the provisions of section 250 are to be complied with in the letter and 1n spirit, the 
Municipality cannot be constrained to arrive at a decision one way or the other, 
within the period of a month. If there 1s such an obligation it would really defeat 
the purposes of section 250, because 1t may be impossible to obtain the opinions 
of experts on the vital aspects referred to 1n the sub-clause of that section. 


This interpretation is further borne out by a close scrutiny of the terms of 
section 321, sub-clause (11), which is the deeming provision. Where two provisions 
of a statute do not really conflict with each other, and can be harmoniously inter- 
preted, 1t 15 a fundamental canon of interpretation of statute, that that interpretation 
which reconciles them should be adopted, and not that which may spell out 
a conflict or contradiction, Since section 321 (11) specifically refers to the appli- 
cation being “ demand to have been allowed for the year or for such less period. 
as 1s mentioned ın the application,” clearly this refers to an application for permis- 
sion, licence or registration, as mentioned in that sub-section, for such defined period, 
which may be a year or less. During the discussion of the present case, ıt became 
evident from arguments of learned Counsel that the law and the rules really provide 
for three types of permission or licence. One.is for the installation of the factory 
or the machinery itself, this may be a prayer for permission 1n perpetuity, or may 
be lumited to some period ofa year or less. Again, ıt may be an addition to an 
existing installation, or may be for the commencement of a factory. Even where 
such a permission has been granted, ıt ıs conceded by learned Counsel for the writ 
petitioner that another permission must also be obtained, for running the machinery 
from year to year. It is not in dispute that renewal permission of that kind will 
have to be obtamed from year to year, if the mstallation is to be of any use to the 
concerned proprietor, for obviously, an installation that he cannot work or run 1s 
of no use to hun. 


Under these circumstances, since ıt may be very difficult to lay down some 
criterion of distinction between section 250 and section 321 (11) based on the kind 
of installation, or the extent to which the initial installation affects the pre-existing 
plant, the only distinction that we can unhesitatingly declare is that based on the 
time factor. For permussion or for a licence which 1s for a permanent installation 
of a factory, section 250 will apply, and since no time will be specified in the appli- 
cation, the deeming provision in section 321 (11) will not be attracted. The 
Municipality may apply all the relevant factors in section 250, after obtaining the 
opinion of experts, and 1t could not be deemed to have given a perpetual permis- 
sion, merely because the decision 1s not taken within a month of the receipt of the 
application. However, even in such a context of facts, 1f a party acts under the 
bona fide belief that the silence of the authority implies its consent, we think that 
this might at least be valid defence against a prosecution of the kind referred to in 
Public Prosecutor v. Krishna Raot. But, where the application 1s of a temporary 
character, whatever might be the subject-matter of the application, whether it£is 











1. (1957) 2 M.LJ. 637. 


Tj M/S. SYAMALA STUDIOS y. KANNU DEVAR (Kailasam, J.). 167 


a small addition or a large addition to existing machinery, the deeming provision 
will apply, 1f the reply 1s not communicated within a month. Hence, for that period 
mentioned in the application, which may be a year or less, 1t will be deemed that 
permission has been accorded. At the expiry of that period, of course, the necessity 


to renew the licence will agam occur. We answer the reference and furnish this 
interpretation accordingly. 


With regard to the actual writ proceeding itself, the writ must clearly issue, 
for we agree with respect with the opinion of Srinivasan, J , that it will be an error 
of law apparent on the face of the record to embody 1n the order for refusal, and as 
the main ground for such a refusal an obligation to seek out letters of consent from, 
adjacent occupiers of property which 1s not known either to statute or to the com- 
mon law. The matter is thus relcased for fresh determination by the Municipal 
Authority in the light of the relevant criteria. 


No order as to costs. 
R.M. . Order accordingly. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction ) j 
PresENT .—Mr. Justice P. S. KAILASAM. 


Management of Messrs. Syamala Studios, Arcot Road, Madras-26..  Petitioner* 
v. 


S. $. Kannu Devar and another Respondents, 





Industrial Disputes Act (XIV of 1947), sections 33 and 33-A—Scope of 


Section 33 of the Industrial Disputes Act specifically provides that pending conciliation proceed. 
ings the conditions of service of a worker shall not be altered and no workmen shall be punished for 
any misconduct connected with the pending dispute, without the express permission 1n writing of the 
authority before whom the proceedings are pending Sub-section (2) no doubt permits an employer 
to punish a workman or alter his conditions of service in regard to matters not connected with the pend- 
ing dispute But 1t 1s essential even in such circumstances that the conduct of the employer should be- 
bona fide Ifthe action of the employer 1s only a colourable exercise of the power or where the termina~ 
tion of service was an act or victimisation or unfair labour practice the Labour Court has the jurisdi-. 
ction to intervene and set aside such termination. 


Murugan Mills v Industrial Tribunal, Madras, (1965) 2 S GJ 779, followed 


Petition under Article 226 of the Constitution of India praying that in the 
circumstances stated therein and in the affidavit filed therewith the High Court 
wil be pleased to issue a writ of certiorari calling for the records in Complaint. 
No. 15 of 1963 in I.D. No. 33 of 1963 of the Presiding Officer, Labour Court, Madras. 
and quash the order therein dat.d 6th May, 1964. 


P. Balasubramavzan, for P titioner. 
G. Venkataraman for Aityar & Dolia, for 1st Respondent. 
The Court made the followmg 


Orver.—The petition is filed by the Management of Syamala Studios, 
Arcot Road, Madras, for a writ of certiorar: fo: quashing the order of the Presiding 
Officer, Labour Court, Madras, in Complaint No. 15 of 1963 in. L.D. No. 33 of 
1963. The respondent was in the employment cf the petitioner as a watchman. 
He was getting as his wage sum of Rs. 40 per month. Thre was an industrial 
dispute referred to the Labour Co urt regarding the wages, dearness allowances, etc., 
on 19th July, 1963. When the dispute was pending, on 12th October, 1963, the 
petitioner refused employment to the respondent. The petitioner: did not obtain, 
the approval under section 33 of the Industrial Disputes Act. On behalf of the. 
Management, 1t was contended that the respondent was working as a temporary 
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gardener from 22nd January, 1963 on a monthly salary of Rs. 40 and as his services 
were not required after 31st August, 1963, accounts were settled with him and the 
respondent stopped away from work. 


The Labour Court, after elaborately considering the merits of the plea put 
forward by the petitioner that the respondent voluntarily stopped away after giving 
a receipt for the arrears of pay, came to the conclusion that the respondent did not 
stop away from work of his own accord, but that his services were terminated on 
gist August, 1963 The Labour Court found that as the services of the respondent 
were terminated during the pendency of the 1ndustrial dispute witbout the approval 
or permission of the Labour Court under section 33 (2) (b) of the Act, the respondent 
was liable to be reinstated. In this writ petition, 1t 1s contended that no prior 
sanction 1s required under section 33-A for retrenchment of any worker pending 
any conciliation proceeding, as retrenchment does not amount to alteration of 
Service, 


Section 33 of the Act provides that pending conciliation proceedings, the condi- 
tion of service of a worker should not be altered and no workman punished for any 
misconduct connected with the dispute without the express permission in writing 
of the authority before whom the proceeding 1s pending. Under section 33, 
clause (2), during the pendency of such a proceeding, the employa ıs permitted to 
alter the conditions of'service relating to matters not connected with the dspute 
and to punish a person for misconduct not connected with the dispute by discharge 
or by dismissal, provided that the employer applied to the authority, before whom 
the dispute was proceeding, for approval of his action. 


Learned Counsel for the petitioner submitted that on facts, the finding of the 
Labour Court is perverse. I am unable to accept this contention, for the Labour 
Court has given very cogent and acceptable reasons for its finding 


On a question of law, the learned Courisel submitted that even though the 
termination 1s held to be illegal, the employer 1s not bound to follow the procedure 
under section 33 (2), as the wrongful dismissal is not for any misconduct. The 
stand taken by the learned Counsel 1s that even if the dismissal 1s deliberate and 
without any reasons, as the employer did not take action under sub-section (b), 
section 33-A is not applicable, and whatever other remedies the workman may 
have, this petition is not maintainable. Section 33-A says that an aggrieved 
employee 1s entitled to approach the Labour Court whenever the employe: contra- 
venes the provisions of section 33 and the Labour Court 1s empowered to adjudicate 
upon the complaint as if 1t were a dispute referred to or pending before it. But 
this contention cannot be pressed in view of thé decision of the Supreme Court 
holding that the workman 1s entitled to take advantage of section 33-A in the 
circumstances referred to above. The contention that was advanced before the 
Supreme Court in Murugan Mulls v. Industrial Tribunal, Madras*, was that the termi- 
nation was not for misconduct and was meted out as a punishment and therefore 
section 33 (2) (b) did not apply and ıt was not necessary to obtain the approval of 
the Tribunal. Dealing with this contention, the Supreme Court observed that 
the plea of the employer would amount to a clam of ‘ hire and fire’ as he pleased. 
The Supreme Court, approving the view expressed in U, B Dutt & Co. v. Workmen 
of U. B. Dutt & Co.* held that in a case like the one which the Supreme Court was 
considering, the requirement of bona fide was essential and if the termination of the 
service was a colourable exercise of the power or was as a result of victimisation or 
unfair labour practice, the Industrial Tribunal would Have the jurisdiction to 
intervene and set aside such termination The learned Counsel for the petitioner 
submitted that these observations will have to be read in the context of the facts 
of the case and are applicable only where the worker 1s dismissed for misconduct. 
‘This contention cannot be accepted, for the question that was set forth for determi- 
nation by the Supreme Court included termination which was not for misconduct 
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or as punishment It ıs unnecessary to irefer to other cases ın view of the clear 
pronouncement of the Supreme Court. 


It was contended that the respondent was not a worker whose dispute was 
under references in the proceedings before the Labour Court. This plea cannot 
‘be supported on the facts of the case, for the decision in the proceedings would have 
certainly affected the worker 


There are no grounds for differing from the conclusion arrived at by the Labour 
Court This Writ Petition 1s dismissed No order as to costs. 


It ıs stated that the petitioner has filed an additional affidavit stating that 
the Management has since closed down That fact will not make any difference 
in the decision of this petition. 


RM. ——— Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT .—Mr_ Justice M. NATESAN. 


S. V. Palaniappan 1o Pelitioner*. 
v. 
"The Commissioner of Salem Municipality, and another Respondents 


Madras District Munutpalitves Act (V of 1920), sections 216, 317 and 347—Farlure to remove unauthort- 
sed constructzon—Prosecution for—Limutation 


Where a prosecution 1s launched under section 317 (c) of the Madras District Municipalities Act 
for failure to comply with a notice under section 216 (3) of the said Act directing the accused to 
Temove an unauthorised construction, the complamtshould be made withm three months of the com- 
ussion of the offence as laid down under section 347 of the Act. Itis not a case of any continuing 
offence and the nature of the offence 1s such that itis complete on the faure of the accused to 
remove the offending construction To such a case the proviso to section 347 of the Act has no appli- 
cation 


Petition under sections 435 and 439"of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Order of the Court of the Special First Class 
Magistrate, Salem, dated 7th April, 1965, and made in S T R No. 164 of 1965 


T Raghavan, for Petitioner. 

K Alagirisami, for 1st Respondent. 

B Snramulu, for Public Prosecutor, for State. 
The ‘Court made the following 


(ORDER .—This revision has been preferred by the accused in a prosecution 
under section 216 read with section 317 of the Madras District Municipalities Act. 
* The accused has been convicted for the offence charged and sentenced to pay a 
fine of Rs. 25.  Itis seen from the records that for putting up unauthorised construc- 
tions without obtaining the permission of the Executive Authority of the Munici- 
pahty, provisional notice was issued under section 216 (1) of the Act on 31st. May, 
1963, requiring the accused (petitioner herem) to remove the offending constructions. 
After giving an opportunity to the petitioner to show cause, the Executive Authority 
under section 216 (3) confirmed the order on Ist August, 1964 and directed the 
petitioner to remove the offending constructions within three days of the receipt 
of the notice by the petitioner This notice was served on the petitioner on llth 
August, 1964. The notice itself specifies that on failure to comply with the direc- 
tions contained therein, proceedings would be taken against the petitioner under 
section 317 (c) of the Act. Clause (c) of section 317 providing for penalty for unlawful 
building, 1uns thus : 


“Tf the constiuctioa or 1econstruction of any building or wall 
* * * * * * 


(c) 1s carried on or completed m contravention of any lawful order or in breach of any provision 
contained 1n this Act or in any rule or by-law made hereunder or of any direction or requisition lawful- 


*Or R.C No. 727 of 1966 and Crl, R P No. 719 of 1965 27th April, 1966. 
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ly given or made, or 1f any alterations or additions required by any notice issued under section 205 or 
section 215 are not duly made, or 


ifany person to whom a direction is given by the Executive Authority to alter or demolish a bul- 
ding or wall under section 216 fails to obey such direction, 


the owner of the building or wall, as the case may be, shall be liable on conviction to afine which 
may extend * * * * * to five hundred rupees ... ” 
Section 347 of the Act provides a period of lumitation for commencing prosecution. 
and runs thus : 

** No person shall be tried for any offence agaist the provisions of this Act, or of any rule or by- 
law made under 1t unless complaint 15 made by the police, or the Executive Authority or by a person 


expressly authorised in this behalf by the Council or the Executive Authonty within three months 
of the commussion of the offence 


Provided that the failure to take out a licence, obtain permission or secure registration under this. 
Act shall, for the purposes of this section, be deemed a continuing offence until the expiration of the 
period, if any, for which the licence, permission or registration 15 required and 1f no period 1s specified 
complaint may be made at any time within twelve months from the commencement of the offence "7. 


Learned Counsel for the petitioner relies upon the provisions of section 347 and 
contends that statedly the prosecution in this case has been launched on 3rd 
December, 1964, beyond tree months after the offence had been committed. 
Under the notice issued by the Municipality, pursuant to the order under section. 
216 (3), the offending construction must have been demolished within three days 
of the receipt tuereof That notice had been received by the petitioner on 11th 
August, 1964 It is a final notice and not a provisional notice. That notice itself 
warned the petitioner that proceedings will be taken against hum under section 317 ` 
(c) of the Act. It goes without saying that the prosecution ım this case has been 
commenced beyond tune and cannot be sustamed ‘The statute is clear and no 
authority ıs requred Learned. Counsel for the petitioner, however, drew my 
attention to the decision of this Court ın Public Prosecutor v Vallaya Mudahar* 


On behalf of the respondent Municipality it 1s submitted that the proviso to: 
section 347 may apply and reliance was placed on section 199 of the Act which 
provides that the construction or reconstruction of a building shall not be begun 
unless and until the Executive Authority has gianted permission for the execution. 

. of the work But 1t is clear that the present case comes under section 317 (c) of the 
Act The prosecution im this case 1s for failure to comply with the requisition under 
section 216 (3) of the Act, and this 1s not a case of any continuing offence The 
offence 1s complete on the failure of the petitioner to remove the offending construc- 
tion within three days of the recept of the notice as directed. To such a case the 
proviso to section 347 has no application In the circumstances the contention of 
the learned Counsel for the petitioner that the period of limitation is only three 
months has to be accepted. The revision therefore succeeds. The petitioner 
(accused) 1s acquitted and the fine amount, 1f collected, will be refunded 


RM. BEEN Ronson allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PaEsENT —Mr Justice T VENKATADRI 


Netay: Bus & Lorry Service, Madras .. Pehttwner* 
v 
S G Gurumurthy . Respondent 


Limitation. Act (IX of 1908), Article 31—Delwery of goods by carrter-—Non-delver>—Suit Rhens: 
—When the goods ought to be delivered —Starting pont for limitation. PEDEM Jor cot anton. 


The date of despatch, according to the Gase of defendant, was 2nd March 1961 
sent a registered letter to the defendant informing non-delivery and in the absence of Mes rra 
reply, issued a registered notice on Sth March, 1962, and filed the suit an 10th December, 1962 Op. 
the question of mutation 
i am te FR an ae RR Ta ema 
1. ALR. 1948 Mad. 470. 


*CRP No. 974 of 1963. A Ist April, 1966. 
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Held, the suit is barred under Article 31 of the Limitation Act. Time, would begin to run after 
a reasonable period has elapsed on the expiry of which the delivery ought to have been made. 
Article 31 does not contemplate the period of one year from the date of notice 
Petition under section 25 of the Provincial Small Causes Courts Act praying 
the High Court to revise the decree of the Court of the District Munsif of Tiruthurai- 
pundi dated 25th February, 1963, and passed in S CIS No. 890 of 1962 


T. L. Nagaraja Rao, for Petitioner 
G jagadesa Ayyar, for Respondent. 
The Court dehvered the following 


Jopcment .—This Civil Revision Petition arises out of a Small Cause Suit 
instituted by the respondent herein for the recovery of Rs. 175 being the cost of 
the empty cylinder which was delivered to the branch office at Tiruthurarpundi 
ofthe petitioner herein. The respondent contended that the cylinder had not been 
delivered to the proper person The petitioner-defendant resisted the suit on the 
ground that it was barred by time and that the trial Court had no jurisdiction to 
entertain the suit as the entire cause of action arose at Madras. The lower Court 
decreed the suit in favour of the respondent herein, It is against this judgment and 
decree that the defendant has come to this Court with this revision petition, 


The only point that was argued by the learned Counsel for the petitioner is 
the question of limitation According to him, the date of despatch of the consign- 
ment 1s 2nd March, 1961. The respondent sent a registered letter to the petitioner 
herein informing them that the goods had not been delivered. As he did not get 
any satisfactory reply he issued a registered notice on 5th February, 1962, and filed. 
a suit on 10th December, 1962, 2.¢., after a period of ten months. Therefore, there 
is abnormal delay m filing the suit Hence, it was contended by the petitioner 
that the suit was barred by limitation under Article 31 of the Limitation Act To 
support his case, he drew my attention to a decision in Bootamal v Union of India}. 
In that case, the Supreme Court had to construe the scope of Article 31 of the 
Limitation Act. Their Lordships at page 1719 of the report observed. 

“Reading the words ın their plain grammatical meaning they are in our opinion capable of 
only one interpretation, namely, that they contemplate that the time would begin to run after a rea~ 
sonable period has elapsed on the expiry of which the delivery ought to have been made The words. 
‘when the goods ought to be delivered’ can only mean the reasonable time taken ın the absence of any 
term im the contract from which the time can be inferred expressly or impliedly in the carriage of the 
goods from the place of despatch to the place of destination ” 

In the present case, the goods were delivered to petitioner’s branch on 2nd March, 
1961. It 1s contended by the learned Counsel for the petitioner that even allowing 
one month time from 3rd March, 1961, the respondent ought to have filed the 
suit within one year from that time, but the suit has been filed only on 10th December 
1962 Hence there 1s abnorm al delay in filing the suit which is barred by limitation. 
But this argument is met by the learned Counsel for the respondent that under 
Article 31 and even according to the interpretation of Article 31 ın the judgment of 
the Supreme Court, the period of limitation would run from the date of the notice, 
mz., 5th February, 1962 If I agree with him, the suit will be in time. But I 
cannot accept his contention because this would allow the respondent to issue a 
notice at any time and then file a suit within one year from that date. Article 31 
does not contemplate the period of one year from the date of notice Therefore. 
the suit is evidently barred by limitation, and ıt ıs not maintamable. i 


In the result, the Civil Revision Petition is allowed In the cucumstances, 
the parties will bear their own costs throughout The petitioner will be entitled 
to the refund of the amount deposited by him 


V.S. Petition allowed. 





1 AIR. 1962 SC. 1716 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction) 
PRESENT .—Mr Justice K VEERASWAMI AND MR Justice M. NATESAN 


“The Buckingham & Carnatic Company Ltd , and others .. Petstroners* 
v. 
The State of Madras represented by Secretary, Revenue 
Department Fort St George, Madras-9 and others .. Respondents. 


Madras Urban Land Tax Act (XXXIV of 1963)—Legislatwe competency and valtdity—If falls within the 
puroww of Entry 49 of List II or Entry 86 of Last I of the Seventh Schedule to the Conststution of India oy ae 
True scope and ambit of Entry 49 of List II and Entry 86 of List I—Act of void as violating Article 14 of 
the Constitution. . 

Gonstitution of India (1950), Article 14— Madras Urban Land Tax Act (XXXIV of 1963) if lable to be 
struck down under Artule 14 as discriminatory. 


The Madras Urban Land Tax Act (XXXIV of 1943) squarely falls within the ambit of Entry 49 
of Last II of Schedule VII of the Constitution of India and does not to any extent or in any manner 
trench on Entry 86 of List I The contention that the Act ıs incompetent under Entry 49 in List IL 
"but falls within the purview of Entry 86 1n List I ıs therefore unsustainable 


The argument that Entry 49 in List II of Schedule VII of the Constitution of India should be 
read with Entry 5m Last H and in the light of legislative history, and that ifso read, Entry 49 in List JY 
"will be seen to be of restricted scope and will enable only levy of tax on lands for the purpose of local 
authorities based on annual rental value and cannot be used for raising general revenue for purposes 
of the State, 1s clearly unsound Under the Constitution of India the legislative power 1s distributed 
between the Parliament and State Legislatures by specific and express Entries in the three Lists The 
Entries occurring as they do in so fundamental and such an orgamc document as the Constitution 
should receive a broad and liberal interpretation and cannot be restricted ın scope and amplitude by 
preconceived or apriori reasoning or with reference to external factors The most direct, proper and 
reasonable way of construing the Entries it to look at the language itselfim each of them, read and 
understand it1n the grammatical and natural sense It will not be right first to explore into the history 
and practice of prior legislation and then in the hght and background of 1t, read an Entry and then 
fix 1ts scope and meaning Where the language 15 clear 1t 15 not permissible to depart from its plain 
tenor and scope and import into 1t extraneous considerations 1n order to cut down or restrict 1ts ambit 
and meammg There 1s nothing 1n the plain language of Entry 49 1n List II to suggest that the power 
under this head 1s confined to taxation for municipal or local purposes and does not extend to raising 
taxes towards general revenue for the State The Entry 1s 1n general terms and the word ‘ taxes’ in 
at 15 all pervasive and ıs not confined to local taxation, Any imposition or charge, the incidence of 
"which 1s on lands and busldings will be within the purview of Entry 49 1n List II and therefore 1t will 
be competent for the State Legislature An ımpost on lands and buildings does not become any the 
less so, because the extent of the hability ıs measured or quantified ın terms of certain percentage of 
their market value or some other yard-stick hke acreage or floorage basis. So long as the object of 
taxation remains to be land or building, the essential character of the charge also remains the same 
arrespective of the mode or manner or basis adopted for taxing the quantum of habihty under the 
charge or rmpost There1sno warrantin the language of Entry 49 1n. List II for the contention 
that the power is confined to an umpost based only onrating value or that thenature of the impost 
as falhng within the purview of the Entry depends on. whether the 1mpostis based on a certain 
percentage of the annual value as distinguished from the capital value. 


Thus, the power under Entry49 in List II 1s comprehensive and complete to:mpose a tax on land 
and buildings either for purposes of general revenue or local bodies including municipalities, and ıt 18 
quite open™to the Legislature 1n exercise of 1ts power to pick and choose, subject of course to consti- 
vum limitations, a convenient mode or basis of fixing the extent or quantum of hability under 
the charge. 


Further, the power under Entry 49 in List II cannot be said to have been taken away or exhausted 
merely because a similar levy on the same subject-matter under the same Entry 1s already in force 
under a different Act on a different basis The State Legislature while enacting under Entry 49, List 
p is competent to authorise levy of two different taxes on the same subject-matter on two different 

asis. 


Entry 49 ın List II and Entry 86 m List I of Schedule VII of the Constitution of India are distinct 
and different from each other and do not either overlap or stand to any extent on a field common to 
"both so as to call for a reconciliation between conflicting areas of power and restricting the scope of 
one Entry 1n order to define the limit of and give full effect to the other power, Entry 86 1n List I re- 
lates to a charge on the net economic value of the totality of assets belonging to an individual or a 
company and the levy can be collected only from the owner of the assets. On the other hand, Entry 
49 in List IL is concerned with imposition of taxes on lands and buildings. qua lands and buildings 
arrespective of their economic value andthelevy 15 not necessarily on the owner but the incidence may 
be on the occupier So long as the object of taxation 1s land or building, the measure of tax would 

M ———MÓ—————————— LLL LLL PIT 


*W.P Nos 2191 of 1965, etc. 25th March, 1966 


r 
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make no difference to the incidence of tax on such land or building The measure may be on the basis 
of annual lettzng value or gross market value of the lands or buildings or some other factor like acreage 
or floorage space or even the user to which the land and the building may be put The choice of the 
particular basis or machinery 1s entirely within the discretion of the Legislature, as a matter incidental 
or ancillary to the power to levy tax on lands and buildings 


The pith and substance of the Madras Urban Land Tax Actis that for the purposes of general 
revenue of the State 1t imposes a tax on urban lands and the tax 1s collected from the owner of such 
urban land The term “ owner ” 1s defined as to include, among others, an occupier The basis of 
computation of the value of the lands for imposing the tax 1s not related to the net economic value of 
the urbanland Having regard to these features, the Act falls squarely within the ambit of Entry 49 
n Lat II and does not trench of Entry 86 in List I and 15 entirely within the competence of the State 

gislature 


However, the Madras Urban Land Tax Act is hable to be struck down as violating Article 14 
of the Constitution of India because the tax under the charging section (section 3) of the Act 1s levied. 
on an urban land not on the actual market value ofsuch urban land but on the average value of lands. 
in a locality known as sub-zone 


That the fundamental rights ın Part III of the Constitution of India apply to tax laws ın now 
beyond question Tax laws should, therefore, not only answer the test of legislative competency but 
should satisfy that they are notin contravention of the fundamental rights of which equality 1s clearly 
one 


The charging section of the Madras Urban Land Tax Act expressly adopts the average market 
value of the urban land in a sub-zone as determmed under section 7 (2) of the Act, as the basis for 
determination of the extent of habrlity to tax on the urban land The rate of tax 1s fixed at 0 4 per 
centum of the * average market value " of the urban land in a sub-zone The very expression “ the 
average market value demonstrates that 1t 15 not the actual market value of the urban land which 1s 
taxed but ıt 1s the mean of uneven figures representing market values that forms the basis for the mea- 
sure ofthe tax The phrase “ average market value of the urban land ” definitely conveys the idea of 
the arithmetic mean of a series of market values The burden of tax which 1s unrelated to the market 
value thus falls unequally upon lands and consequently on their owners or occupiers 


Urban lands in the same sub-zone are made to bear unequal burden, unequal in the sense that 
the burden 1s not related to the market value of each urban land but on the average market value 
apphed toit Urban land of lesser market value has to pay a heavier tax than similar land but 
of higher value which bears, on account of the averaging with the other land, a lower tax There 
15 in the charging section a total lack of classification of urban lands according to their market values. 
and correlation had application of the rate of tax to such market value Thus section 3 of the Act 
clearly denies to owners of urban lands equal protection and violates Article 14 of the Constitution 
of India The charge is not on the basis of indicia or factors which relate to the particular land of an 
assessee but on considerations extraneous thereto, namely, those relevant to other lands of other 
assessees Sections 6 and 7 of the Act do not furnish proper criteria and serve as a definite guide in 
the matter of classification of zones and sub-zones and determination ofthe average market value The 
charging section should therefore be struck down as unconstitutional Without the charging section 
the rest of the Act cannot independently exist and therefore the entire Act is void and unenforceable. 


Petition under Article 226 of the Constitution of India praying that in the 
circumstances stated therein and in the affidavit filed therewith and his reply 
affidavit in W P. No. 2191 of 1965 and also the pleadings therein the High Court 
will be pleased to issue a Writ of certzorari calling for the records connected with. 
the final settlement Scheme 1n respect of the North Madras F. Zone (Perambur) 
Village framed under section 10 (2) of the Madras Urban, Land Tax Act 1963, by- 
the Commissioner of the Urban Land Tax Madras and quash the same etc. 


V. K Thiruvenkatachars for King © Partidge, A R Ramanathan, V. Vedantachari, 
V. Suresham, R S Venkatachari, R Mohan, S. Narayanaswam, C.. S. Prakasa Rao, 
S. K. L. Ratan, V. Thyagarajan, U. Somasundaram, P. Balasubramaniam, V Janakıraman, 
P. C Sarangapani, K Kumarasipami, P Venkataswamy, P Kannan, A. Sundaresan, G. K. 
Damodara Rao, G. Ramanuyjam, T. V Srinwasachari, M. Ramachandran, C. Vasu- 
devan, K. Radhakrishnan, V. Shanmugham, K V Narasimha Rao, M. A. Shatala, 
S V K.S. Rangaswamy Ayyangar, K Kumaraswami, N Venkatarama Iyer, E R. Krishnan, 
K. E Rajagopalachar, K Shanmugham, T Aravamudhan Ayyangar, G. Narayanan, 
A Doraswam Iyengar, N Arumuchalam, S Namarsundaram, P. V. Subramamam, P. K.. 
Janakwaman, N Swamani, R. G Rajan, K Hariharan, M. A Rajagopalan, N. M. 
Manwarma, C Sudarsana, K Ramaswamy, A. Dorainathan, Habibullah Budsha, V. 
Narayanaswamy, T T Srinivasan, M M Ismail, Padmanabhan, P B Krishnamurthy, 
T Sathadev, T R. Thyagarajan, T S Rangarajan, N Appu Rao, N. C Raghavachar:, 
K. S Nadu, P S Raman, K. K Venugopal, R Parthasarathy, T Raghavan, T R. 
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Srimvasa Iyengar, V. Seshadri, P. R Gokulakrishnan, T N C. Srinivasavaradhacharia, 
M. A Sadanand, K. Narayanaswamt Mudaliar, T Chengalvorayan, K. Parasaran, T S. 
Krishnamoortht Iyer, M P Subbhayya, R Narayanan, and C P Rayagopala Ayyangar, - 
for Petitioners 


The Advocate-General N  Krishnaswam: Reddy and K. Venkataswami, for 
Additional Government Pleader on behalf of State 


The Judgment of Court was delivered by 


Veeraswami, J —Yhe petitioners, who are affected by the provisions of the 
Madras Urban Land Tax Act, 1963 (Madras Act XXXIV of 1963), assail its validity 
on grounds of legislative incompetency to enact ıt and of violation of constitutional 
lumitations The petitions are by different owners of urban lands in the City of 
‘Madras to quash the notification either under section 9 or under section 16 (3) 
of the Act, 1n so far as they relate to the petitioners, or the levy and demand of tax 
on some of them under its provisions. To deal with the legal contentions, 1t will 
suffice to mention the facts 1n one or two petitions, as the facts 1n almost all the 
petitions are related and of more or less smmilar pattern, except as to particular 
owners, the locality of the lands 1n different zones and sub-zones and their character 
and market value — If 1t ıs necessary, reference will be made to other specific facts 
in disposing of the prayer for quashing of the urban land tax and Settlement Schmes 
prepared and published under the Act 


In W. P. No. 1614 of 1964, the petitioner ıs the owner of property in R S. 
No. 1693/1, Mylapore, its area being 4 cawnies 1 ground. and 1595 square feet. 
The building on the land bears several door numbers m' Luz Church Road, 
Royapettah High Road and Veerabhadran Street, Mylapore. By a notification 
dated 7th October, 1964, the Act has been extended to the area of Mylapore, among 
the various other areas m the city, and he has been, pursuant to the Notification, 
included in the provisional list of assessees as per section 16 (3) of the Act and Rule 
6 (3) of the Madras Urban Land Tax Rules, 1963, and the list, among other parti- 
culars, contains a description of the extent of the land in respect of which the 
petitioner is hable to pay urban land tax. Under sections 17 to 21, the mclusion 
of his name in the provisional hst of the assessees would lead to demand of tax from 
hun. After making reference to various sections of the Act, the petitioner submits 
that the basis of the levy of urban land tax, as provided under that Act, 1s arbitrary 
and leads to discrimination. The tax 1s levied under the charging provision not 
on the actual market value of such urban land, but on the average value of lands 
in a locality For the purpose of taxation, the entire area in a sub-zone ıs taken 
as a unit and the tax so arrived at for the locality 1s distributed among the owners 
on the basisof the extents owned by each owner in the locality, with the result 
that a person owning a piece of a very inferior land of small value in a sub-zone, 
‘where the average value of the land 1s very much more, will be made to pay tax 
not on the value of his land, but on the market value of lands of others The 
average market value, which 1s taken mto account, ıs the gross value and not the 
net value and the net value of one owner will be different from the net value of 
another owner. Further, the only objections, which are contemplated under the 
Act, aie the objections relating to the draft settlement scheme prepared under 
section 8 of the Act and can relate either to the delimitation of sub-zone or to the 
average market value of the land of the particular assessee The provision for 
objections under sections 9 and 12 ıs merely farcical. There 1s also no provision 
for objecting to a particular land being treated as ‘urban land’ The definition 
of ‘urban land’ leaves to the arbitrary determination by the Urban Tax Authon- 
ties the question whether a particular land ıs capable of being used as a building 
site; and there 1s also no warrant in excepting from the definition any land which 
is registered as wet in the Revenue Account of the Government and used for the 
cultivation of wet crops. Itis not the registry that distinguishes an urban land 
from a non-urban land The remedies provided under sections 11 to 13 of the Act 
are illusory and further there 1s no provision i the Act by which the assessee can 
have the correct market value of his urban land assessed The jurisdiction of the 


II] BUCKINGHAM & CARNATIC CO., LTD. v. STATE OF MADRAS (Veeraswami, J.). 175 


civil Court 1s also barred from deciding or dealing which any question which arises 
or decided by the authorities under the Act Sections 26 and 31 of the Act are repug- 
nant to the fundamental rights under Article 19 (1) (f) of the Constitution The 
provisions of section 29 of the Act replacing the existing tenues by umposition of 
urban land tax and purporting to be 1n lieu of other assessments offend Article 
372 (1) of the Constitution Such tenures without being altered by a law properly 
enacted cannot be defeated by section 29 of the Act The Act, therefore, offends 
Articles 14, 19 (1), (f), 265, 31 (2) and 372 (1) of the Constitution In addition, 
the petitioner say that the Act is not competent under Entry 49 in List II of 
Schedule VII of the Constitution but falls within the purview of Entry 86 of List I. 
In certam other petitions, a further submission ıs made that having regard to the 
history and legislative practice prior to the Constitution the power under Entry 
49 read with Entry 5 should be limited to imposition of tax for municipal purposes 
and cannot be availed of for purposes of general revenue 


The petitioner m WP No 2191 of 1965 is the Buckingham and Carnatic 
Company Limited, which prayed that the demand of urban land tax served on 
1t under section 22 of the Act for faslı 1373 ın relation to R. S No 144 ın Perambur 
Village be quashed. The petitioner is the owner of the Buckingham and Carnatic 
Mulls in Perambur and, m connection with its business, it 1s the owner of the lands 
in Perambur Village The properties involved in the petition are stated to be in 
twelve blocks, each block comprising numerous survey numbers on some of which 
quit rent has till now been levied by the Government, the other survey numbers 
are held on payment of ground-rent to the Government and a few items free of 
assessment The petitioner, as in the other petitions, ıs questioning the validity 
-of the Act itself, besides the legality and correctness of the individual demand notices 
on certam grounds The further point, stated in attack on the validity of the Act, 
is that while the Madras Urban Land Tax Act ıs one imposing a tax on the lands 
falıng under Entry 49, List II in Schedule VII of the Constitution, the property 
tax levied under the Madras City Municipal Act, 1919 1s also a tax on lands and 
buildings falling under the same Entry and that ıt 1s ultra vires and incompetent for 
the State Legislature to levy two different taxes on the same property under the 
same Entry The municipal annual value was fixed by the Corporation of Madras 
1n respect of certam buildings including the land appurtenant to them and the Cor- 
poration has levied tax in respect of such vacant lands The provisions of the Act 
relating to payment of tax at a percentage of the average market value of the urban 
land in a sub-zone are invalid and ultra wires as being arbitrary and without any 
guidance and fin ther because the actual provisions are meaningless and unworkable. 
Section 3 refers to the average market value of the land which, according to section 
7 (2) has to be decided with reference to the stated factors Section 7 provides 
that the Assistant Commussioner shall determine the highest and the lowest market 
value of the land ın a zone and then the section proceeds to empower him to deter- 
mine the average market value of the land ın a sub-zone To start with, the very’ 
concept of ‘ average market value’ 1s both vague and irrelevant for the purpose 
of taxation based on the market value of the land Neither the Act nor the Rules 
prescribe how the average 1s to be determmed Any average implies a number of 
known figures and ıt 1s rmpossible to say from what figures, this average ıs to be 
determined Further, there ıs no 1eason why any land owner should pay a tax 
‘based on the average market value even if such a figure can be correctly arrived 
at, which may be far in excess of the value of his land The provisions relating to 
determination of the value being arbitrary and farcical, the so-called appeals pro- 
vided in the Act are meaningless and infructuous An individual land owner can 
certainly state and prove the market value of his land on any particular date and 
no land owner can effectively make any case or representation about what 1s called 
* the average market value of a land in a zone? The factual basis and grievance 
in respect of the submissions, according to the petitioner, can be appreciated by a 
scrutmy of the figures which are furnished where the disproportion between the 
quit rent and the present demand is to be noted as well as the disproportion between 
the municipal annual valuation and the demand under the Act. So far as the 
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demands on the petitioner are concerned, they are attacked on the ground that 
the authorities have determined an maginary average market value in respect of 
each sub-zone ‘The petitioner's lands are comprised ın sub-zones F (8), E (24) 
and F (25) of the North Madras ‘F’ zone, From enquiries, the petitioner under- 
stands as he says, that what the authorities had done was simply to take some of 
the transactions of sales at a very high rate and fix the average market value for 
each sub-zone on that basis. The demands have been made on the basis of survey 
numbers which ultimately have httle relevance to the taxation of the type based 
on the value ofdhe land. The petitioner suggests that the only proper course would 
be to take each property as a whole which in this case would be each one of the 
twelve blocks marked in a plan attached to the petition and says that survey and 
sub-division number has no significance in this connection, as each plot by itself 
cannot be sold or enjoyed separately The arbitrary nature of the proceedings, 
according to the petitioner, can be seen when in a number of instances, separate 
assessments have been made ın respect of survey numbers which are part of the same 
property and where im one or two cases the assessment has been made as a single 
one on a number of survey numbers includmg survey numbers not included ın that 
block The assessments are, on the face of the record, so excessive as to be quashed. 
on the ground of being not bona fide determinations and for this purpose ıt will be 
enough to compare the assessment with the municipal valuation ‘The petitioner 
further says that the ground-rent lands are held under a tenure from Government 
in respect of which the ground rent ıs fixed under detailed rules contained in the 
Board's Standing Orders based on the value of the land, and the Government which 
has fixed the value of the land for ground rent purposes cannot atself for another 
purpose fix a value which 1s totally out of proportion to that value The petitioner 
claims that he is entitled to quashing of the assessment under the Act ın respect 
of two 1tems of land held free of assessment, namely,R S. No. 219/1 ın Serum Institute 
Cooks Road and Survey No 219/5 ın the same road — It 1s stated that as the lands 
are held free of assessment, 1t 1s incompetent for the State to make a levy on these 
two items under the Act The so-called tax under the Act is 1n fact only land 
revenue in another form and any grant by the State free of assessment would give 
immunity to the land from bemg taxed again merely as land whether under the 
same or other Entry 


The respondents ın their counter-affidavits deny the validity of the submissions 
and averments of the petitioners and state that the Act is valid, that the scheme ıs 
but to impose a tax on urban land though the measure of tax is determined on its 
average market value as ascertained ın the manner specified ın section 7, that the 
Act is entirely within the ambit of Entry 49 of List II in Schedule VII and 1s not 
one falling under Entry 86, List I, that while Entry 86 ın List I deals with capitalised 
value of the assets, Entry 49 of List II 1s not directly concerned with the capitalised 
value of the land and buildings, though in a particular piece of legislation, the 
capital value of the land or buildmg may be taken into account as the basis for 
levying the tax and that ıt ıs een to the State Legislature, while levying tax ow 
urban lands to correlate the tax either to the annual value of such land or to its 
market value and that the Act in the mstant case has adopted the latter as the 
measure of tax, namely, 04 per centum of the average market value of the urban 
land ın a sub-zone. The respondents add that ın determimng the market value, 
the authorities are not concerned with the real economic capital value of the land 
in question but only to find out the market value, apart from 1ts real capital value 
in its economic sense and that the average market value of the land determined 
under the Act would not be the same as the capital value of the same land, if it 
was determined by Parliament for purposes of levying a tax on capital value unde: 
Entry 86 of List I. They refute the contention of the petitioners that the basis of 
the levy of urban land tax 1s arbitrary and leads to discrimination and that the 
remedies provided under the Act are meaningless and illusory They point to 
the provisions of sections 6 and 7, as well as Rule 4, and to the criteria and conside- 
rations which would be borne in mind by the relative authorities 1n classifying zones 
and sub-zones and determining the average market value of lands ın a sub-zone, 
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The expression ‘ average,’ the respondents would say, has been added to the expres- 
sion, ‘market value’ so as to ignore freak sale, 1f any, in the sub-zone and as such 
this 1s only ın favour of the assessee The respondents ın particular refer to section 
6 (3) and submit that on its terms there can be no question of inferior land being 
included in a sub-zone where the average market value of the land 1s very much 
more ‘The respondents have denied also the other grounds of the petitioners for 
their contention that the provisions of the Act are discriminatory As regards the 
contention that the Act contains no provision for determining the correct value of 
each urban land, the respondents categorically answer that such determination is 
not necessary because the basis of taxation ıs the average market value According 
to the respondents, a more frequent revision of a final settlement scheme will be 
administratively impracticable and further such frequent revision will fail to ensure 
definiteness in the amount of tax payable under the Act The respondents assert 
that section 29 is valid and does not offend Article 372 (1) of the Constitution 

They also deny that sections 26 and 31 offend Article 19 (1) (f) and Article 31 (2) 

of the Constitution Entry 49 authorises the State Legislature to levy tax on lands 
and buildings and this power, according to the respondents, could not be said to 
have been taken away or exhausted because similar levy has already been in force 
under a different Act and on a different basis They further state that the Act 
provides for levy of tax on the urban lands on a new pattern, that side by side with 
the property tax levied by the Corporation there was the land tax, and that the 

. urban land tax has only replaced the existing land tax They would also say that 
the basis of taxation, the incidence of taxation and the property taxes are not 
identical ın the case of municipal property tax and the urban land tax The 
respondents do not admit that there 1s any legislative history or practice which has 
the effect of cutting down the wide ambit of the legislative power under Entry 49, 
List II or that the State Legislature cannot levy under the same Entry two different 
taxes on the same subject-matter 


Though the pleadings 1n the various petitions are thus somewhat lengthy and 
cover elaborate legal contentions and submissions and the arguments before us bave 
been no less prolonged, the questions we are called upon to decide, broadly speaking, 
fall on the following main heads. 


(1) Is the mpugned Act within the ambit of Entry 49, List IT, Schedule VII 
of the Constitution® (2) Does the Act contravene Article 14, and (3) Does the 
Act offend Article 19 (1) (f)? | We shall deal with these points in that order. 
But before doing so, we shall first examine the provisions of the Act. 

The Madras Urban Land Tax Act, 1963, received, the assent of the President 
on 25th February, 1964. The Bill had appeared in the Fort St. George Gazette 
(Extraordinary), dated Ist February, 1963. Though the Statement of Objects and 
Reasons forms no part of the Act, which has to be construed on its own language, 
the statement is not prohibited from being adverted to by Courts It stated that 
the question of rationalisation of the then existing scheme of taxation of land in 
urban areas so as to secure a return commensurate with the pronounced increase 
in land values 1n recent years had been engaging the attention of the Government. 
Reference was also made to the fact that the Taxation Enquiry Commission and 
the Planning Commission had been suggesting the need to impose a suitable levy 
on lands put to non-agricultural use in urban areas and that after the examination 
of the problem, the Government decided to levy a tax on urban land on the basis 
of the market value of the land at the rate of 0 4 per centum of the market value . 
It was proposed to bring the Act 1nto force in the City of Madras with effect from 1st 
July, 1962 but actually the Act came into force 1n relation to the City, on Ist July, 
1963 The Act may be extended to other municipal towns, townships or any areas 
within sixteen kilometres of the City of Madras or such municipal towns or townships 
by a notification of the Government for that purpose The urban land tax payable 
im respect of any urban land shall be im heu of the ryotwari assessment, the assess-- 
ment levied under the Madras Inams (Amendment) (Assessment) Act, 1956, the 
ground-rent, the quite-rent, any amount levied under the Madras City Land Revenue 
Act, 1851 and such other amount as the Government may specify ; but the urban 
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‘land tax shall be in addition to any other tax on such land payable under any law 
for the trme bemg in force The object, as mentioned in the Preamble to the Act, 
as to provide for the levy of tax on urban land in the State of Madras Section 1 
relates to the title of the Act and the commencement thereof 1n the City of Madras 
and contains power for the Government to extend the Act as aforesaid subject to 
the condition that any notification in that behalf shall be laid on the table of the 
Legislative Assembly and shall not be issued unless the draft 1s approved by the 
Assembly Section 2 contains definitions. An “‘assessee”’ means a person by whom 
urban land-tax 1s payable under the Act and includes every other person ın respect 
of whom any proceeding under the Act has been taken for the determination of the 
urban land tax payable by him The term “ occupier” includes any person who 
for the time being pays o1 is hable to pay to the owner, rent or any portion of the 
rent of the urban land or the buildings constructed on it or part of it. A “rent-free 
occupant ?' 1s also within the term but which however, does not include a person 
who 1s entitled to the kudiwaram im respect of any 1nam land but in respect of which 
land any other person 1s entitled to the melwaram ‘“‘ Owner " ıs to include a mort- 
-gagee 1n possession and any person who for the time being receives or ıs entitled to 
receive whether on his own account or as agent, trustee, guardian, manager, or re- 
ceiver for another person oi for any religious or charitable purposes, the rent or 
profits of the urban land or of the building constructed on ıt and also any person who 
is entitled to the kudiwaram im respect of any mam land A shrotriemdar or 
any person who 1s entitled to the melwaram in respect of any mam land and in 
respect of which any other person 1s entitled to the kudiwaram 1s not within the term 
* owner" For purposes of the definition of ‘ occupier’ and ‘ owner’, mam land 
ncludes lakhiraj tenures of land and shrotriem land “Urban land " means any 
land which 1s used or capable of being used as a building-site and includes garden, 
grounds, if any, appurtenant to a building but does not include any land which 1s 
registered as wet 1n the revenue account of the Government and used for the cultiva- 
tion of wet crops There 1s an Explanation to this definition which says that for 
its purpose any site on which any building has been constructed shall be deemed to 
‘be urban land. Then comes section 3 which 1s the charging section : 


** Subject to the other provisions contained in this Act, there shall be levied and collected for every 
fash year commencing from the date of the commencement of this Act, a tax on urban land herein- 
after referred to as the urban land tax) from every owner of urban land at the rate of 0 4 per centum 

-of the average market value of the urban land 1n a sub-zone as determined under sub-section (2) of 
section /. 

Sections 4 and 5 relate to Urban Land-tax Authorities and constitution of Tribunals 
for purposes of the Act Chapter IV covers preparation of urban land tax settle- 
ment scheme, An Assistant Commissioner of Urban Land Tax is appointed by 
‘Government by notification with jurisdiction over such area as may be specified in 
such notification. Section 6 (1) charges him with the duty of classifying the entire 
-area within his jurisdiction into distinct zones and every zone into distinct sub-zones 
Under sub-section (2), 1n miaking such classification, he 1s to follow the procedure’ 
prescribed and have regard to the locality ın which urban land 1s situate, the pre- 
dominant use to which the urban land is put, that 1s to say, mdustial, commercial 
oi residential, accessibility or proximity to market, dispensary, hospital, railway 
station, educational institution or Government Offices, availability of civic amenities 
like water-supply, dramage and hghting and such other mattes as may be prescribed. 
‘Sub-section (3) says . 

** Subject to the provisions of sub-section (2), ın classifying sub-zones under sub-section (1), 
the Assistant Commissioner shall, as far as practicable, include in a sub-zone urban lands which 
are contiguous and as nearly as may be of the same market value ” 

Section 7 (1) directs the Assistant Commissioner to determine the highest and 
the lowest market value of the urban land ın a zone The rest of the section reads * 
** (2) Subject to such rules as may be made by the Government, the Assistant Commissioner 

shall also “etermine the average market value of the urban land in a sub-zone 


(3) The market value under sub-section (1) or the average maiket value under sub-section 
(2) shall be determined as on the date of the commencement of this Act andin so determimng the 
Assistant Commissioner shall have regardito the matters specified ın clauses (a) to (e) of sub-section 
(2) of section 6” 
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A draft urban land tax settlement scheme shall be prepared by the Assistant Com- 
mussioner which should contain particulars of all zones and sub-zones as classified 
under section 6, particulars of the average market value of the urban land 1n each 
sub-zone as determined under sub-section (2) of section 7 and such other paiticulars 
as may be prescribed When this 1s done under section 8, the draft settlement scheme 
is forwarded to the Commissioner of Urban Land Tax who after verification 1s re- 
‘quired by section 9 to publish it in the Fort St. George Gazette and ın such other 
manner as may be prescribed with a notice stating that objections to the draft shall 
be preferred within a specified tıme — Ifthere are objections, the Commussioner 
‘decides the same after affording a 1 easonable opportunity of bemg heard to the objec- 
tors and confirms the scheme with or without modification The final settlement 
scheme is again published in the Fort St George Gazette and m such manner as 
may be prescribed Sections 11, 12 and 13 provide certain limited remedies to 
aggrieved persons in regard to delumitation of sub-zones and the average market 
value of urban land 1n sub-zones as specified in the final settlementscheme. Under 
section 11, the Board of Revenue, on application by any person aggrieved by the 
delimitation of any sub-zone 1n the final settlement scheme, may modify such deh- 
mutation and, while doing so, may pass orders including such incidental and conse- 
quential orders as may be necessary in respect of the average market value of the 
sub-zone Any order passed by the Board of Revenue, which 1s prejudicial to any 
party, can only be after it has given such party a reasonable opportunity of making 
his representations Any person aggrieved by the average market value of the 
urban land in a sub-zone, as specified in the final settlerhent scheme or as modified 
unde: section 12, 1s given a right of appeal to the Tribunal to be preferred within a 
specified time. The power of the Tribunal 1s confined to a determination of the 
propriety of the average market value of the urban land in a sub-zone as specified 
in the final settlement scheme But the Tribunal will have no power to alter or 
modify the delimitation of a zone or a sub-zone as specified ın such scheme as settled 
or modified The Tribunal, while disposing of appeals, should hear all appeals 
relating to a sub-zone ın one batch and make a common order Sections 12 and 14 
require the Commrissioner to give effect to orders passed under sections 11 and 13 
and publish the modifications if any of the final settlement scheme in the manner 
required or prescribed Once a final settlement scheme is published, it shall re- 
main in force for a period of ten years from the Ist day of July of the faslı year in 
which the said scheme 1s published or for a further period not exceeding ten years 
as the Government may direct After the expiry of the period, the Government may 
direct revision of the final settlement scheme by going through the procedure under 
sections 8 to 14 relating to preparation, publication and duration of the final settle- 
ment scheme We have then Chapter V relating to preparation of list of assessees 
The Assistant Commissioner should prepare a provisional list of assessees in his 
jurisdiction contamung particulars of the survey and sub-division number of each 
urban land in the sub-zone, pai t1culars of the extent of urban land m respect of which 
^each assessee 1s liable to pay urban land tax, particulars of the names of assessees 
and such other particulars as may be prescribed Thesame officer is further required 
by section 16 to serve on each assessee an extract of such portion of the provisional 
list as relates to him together with a statement that the assessee shall be hable for 
payment of urban tax on the basis of the rates specified in the final settlement scheme. 
In addition, public notice in the prescribed manner should also be given of the pro- 
visional list of the assessees Sections 17 and 18 provide for objections to entries in 
the list or omissions therefrom or otherwise with respect to the list and for considera- 
tion and disposal of such objections by the Assistant Commissioner. These orders 
are subject to revision by the Commissioner under section 19. A list of demand is 
then to be prepared by the Assistant Commissioner under section 21 (1) It must 
contain particulars of survey number, sub-division number of the urban land, the 
extent of urban land hable for tax, names of the assessees, annual amount of urban 
land tax payable by each assessee under the final settlement scheme and such other 
particulars as'may be prescribed The manner of preparing the list of demand 
as to be as prescribed A public notice of the demand list should be given under sec- 
tion 21 (3) 1n the manner prescribed and such notice shall mention the date from 
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which the list of demand may be inspected On such notice bemg given, every 
person claiming to be the owner or occupier of urban land mentioned in the 
demand including the agent of such person may inspect the list and shall be entitled 
to obtain a certified extract therefrom on payment of the prescribed fee. Section 
22 (1) provides for notice to individual assessees A notice of demand containing 
such particulars as may be prescribed shall be served every faslı year or part thereof 
on the owner calling upon him to pay within a period of fifteen days from the date 
of service of the notice, the urban land tax which has fallen due. If there 1s default, 

the tax shall be recovered from the assessee as arrears of land revenue. Sections 23: 
and 24 provide for power m respect of tax escaping assessment and of refund of 
excess payment — The urban land tax shall under section 25 be a first charge upon 

the urban land Section 26 provides for recovery of urban land tax from the occu- 

pier of the urban land ın certain cases. Section 28 requires a survey of urban lands 

for the purpose of the preparation of the draft settlement scheme, provisional list of 
assessees and carrying out the other purposes of the Act and the survey so carried. 
out shall be in accordance with the principles contamed in the Madras Survey and. 
Boundaries Act, 1923 Certain special provisions are made in Chapter VII. Sec- 
tion 29 provides that the urban land tax payable under the Act shall be in heu of 
and in addition to certain taxes. Under section 30, the urban land tax 1s not to be 
taken into account for payment of compensation under the Madras Estates (Aboli- 
tion and Conversion into Ryotwa11) Act, 1948, the Madras Inam Estates (Abolition. 
and Conversion into Ryotwari) Act, 1963 and the Madras Leaseholds (Abolition. 
and Conversion mto Ryotwar1) Act, 1963 Where 1n any case the amount of the 

urban land tax payable ın respect of any lands ın excess of the amount of the annual 
rent payable ın respect of such land or the building thereon under the Madras City 

Tenants’ Protection Act, 1921 or the Madras Buildings (Lease and Rent Control) 

Act, 1960, the Court, authority or officer empowered to fix the rent under any of 
these Acts may, on application from the owner, add to the annual rent aforesaid, 

an amount not exceeding the urban land tax payable under the Act This power 

under section 31 1s required to be exercised m accordance with the principles specifi- 
ed’ by rules made by the Government ın that behalf Section 32 makes a certain 
concession of tax in respect of owner occupied buildings. Under section 33, the 

Government has power to reduce or remit urbanland tax 1n certain cases Chapter 
VIII deals with exemptions and Chapter IX contains certain miscellaneous pro- 

visions which we need not refer to in detail. Section 47 confers on the Government 
power to make Rules to carry out the purposes of he Act including certain 

specified matters 


In exercise of the rule making power contained not only 1n section 47 (1) but 
also 1n some of the other provisions of the Act, the Government have framed the 
Madras Urban Land Tax Rules, 1963. Chapter II of the Rules relates to the pre- 
paration of urban land tax settlement scheme. Chapter III relates to the prepara- 
tion of list of assessees. Chapter IV 1s concerned with the survey of urban land. 
Rule 3 (2) says that ın making classification of zones under sub-section (1) of sec- 
tion 6 the Assistant Commissioner shall for the purposes of clause (e) of sub-section. 
(2) of section 6 have regard to the boundaries of revenue villages or corporation or 
municipal divisions. Rule 4 deals with determination of market value under sec- 
ton 7 (3) Ths rule says that in determining the market value of the land, the 
Assistant Commissioner shall, in addition to the matters specified in clauses (a) 
to (d) of sub-section (2) of section 6 have regara to certain other matters which are 
specified, namely, the prices for which lands have been bought and sold m the zone 
or sub-zone making due allowancs for the special features, 1f any, in any individual 
transaction, the rents fetched for the lands 1n the zone or sub-zone, the principles. 
generally adopted 1n valuing lands under the Land Acquisition. Act, 1894 and the 
compensation awarded by the Court in recent land acquisition proceedings after 
deducting the solatium, if any for compulsory acquisition. The restof the Rules 
are matters of detail which do not have to be noticed ın the present context. 


It may be seen from the provisions of the Act and the Rules we have adverted. 
to, that the Act 1s intended to levy tax on urban land ın the State of Madras, but to 
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start with ın the City of Madras, that the tax ıs levied on the urban land fiom its 
owner and that the lability ıs computed at the rate of 0 4 per centum of the average 
market value of the urban land ın a sub-zone as determined unde: sub-section (2) 
of section 7. The City ıs divided for the purpose into zones and sub-zones taking 
into account in making the classification the matters specified by and under the Act 

While the Assistant Commissioner shall determine the highest and lowest of the 
market value of the urban land 1n a zone, he shall also determine the average market 
-value of the urban land ın a sub-zone In determing the market value of urban 
land ın a zone, the Assistant Commissioner should keep in view the considerations 
mentioned ın Rule 4. The draft and final settlement schemes set out, among other 
things, particulars of the average market value of the urban land in each sub-zone 
‘but are not required to specify the market value of each uiban land brought to tax 

In fact, there ıs no provision in the Act for determination of the market value of 
each urban land on which its owner is called upon to pay tax and there 1s no ındi- 
cation either in the Act or the Rules how and ın what manner, apart from the classi- 
fication of urban lands, the market value of urban land 1n a sub-zone 1s to be deter- 
mined or arrived at The charging section makes ıt manifest that the charge 1s 
not on the market value of the urban land but only on the average market value of 
the urban lands in a sub-zone. That this ıs precisely the case ıs evident from the 
other provisions of the Act as well. We shall presently examine more closely the 
scope, incidence and effect of the levy and their validity when we consider the second 
‘question we have already formulated for our decision 


We shall now turn to the question of competency of the legislation This will 
‘be considered under three sub-heads : (a) the true scope and ambit of Entry 49, 
List II, Schedule VII of the Constitution ; (b) whether the Act falls within the 
purview of Entry 86, List I ; and (c) whether the State Legislature, while enacting 
under Entry 49, List IT, ıs competent to authorise levy of two different taxes on the 
same subject-matter on two different bases. On the first sub-head, the argument 1s 
that Entry 49 should be read with Entry 5, List II and in the light oflegislative history 
and that, if so read, Entry 49 will be seen to be of restricted scope and will enable 
only levy of tax on lands for the purpose of local authorities usually based on annual 
rental value of the lands In other words, ıt ıs stated, Entry 49 cannot be used for 
raising general revenue for purposes of the State and ıt 1s intended to be confined to 
raising revenue for purposes of mumocipal or local bodies In support of this con- 
tention, our attention has been invited to certain manuals and reports as to the 
"history and practice relating to the municipal taxation on non-agricultural lands and 
a few decided cases not all of them directly in point. We may, however, state 
ammediately that in our opinion the contention cannot prevail. 


In construing or interpreting a head of authority or power to legislate as under 
each of the Entries in the Lists, Schedule VII, 1t will not be right first to explore into 
the history and practice of prior legislation and then in the light and back-ground 
of ıt, read an Entry and then fix its scope and meaning. Under the Constitution, 
the legislative power 1s distributed between the Parliament and State Legislatures 
by specific and express Entries in the three Lists. These Entries contain broad 
theads of power which should be given the widest amphtude, consistent of course, 
with the actual language employed in the particular Entry and also the comparative 
scope of parallel, related or other Entries ın each of the Lists. We should remember 
that the Entries, occurring as they do 1n so fundamental and such an organic docu- 
ment as the Constitution, which is meant to serve all the ages and apply to all situa- 
tions, should receive a broad and hberal interpretation and cannot be restricted 
in scope and amplitude by preconceived or a priori reasoning or with reference to 
external factors. The most direct, proper and reasonable way of construmg the 
Entries 1s to look at the language itself in each of them, read and understand ıt in 
the grammatical and natural sense Where the language itself ın each of them, 
read and understand it ın the grammatical and natural sense Where the language 
of an Entry is clear and unambiguous, ıt 1s not, ın our opinion, permissible to depart 
from its plain tenor and scope, and mmport into ıt extraneous considerations ın order 
to cut down or restrict its ambit and meaning. In fact, where the language is 
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express and plain, no problem of construction normally arises. Where, however, 
there are two parallel or related Entries 1n the same or different Lists, the apparent 
conflict will have to find its solution from a harmonious reading of such entries and 
an attempt at reconciliation for delmuting the mutual scope and ambit of such 
Entries. If the language ex facie is not plain or 1s ambiguous then naturally the 
aids of construction will have to be resorted to which will include some times 
reference to previous history and practice of legislation. 


Craies on Statute Law (Sixth Edition) says at page 127: 


* It was said by Alderson B — 15i Gorham v Bishop of Exeter}, that ‘we do not construe Acts of 
Parliament by reference to history’, and Farwell,L J said ın a later case(B V West Riding County Council 9 
* The mischief sought to be cured by an Act of Parliament must be sought in the Actitself Although 
1t may perhaps be legitimate to call history 1n aid to show what facts existed to bring about a statute, 
the inferences to be drawn therefrom are exceedingly slight’? In Ewart v Ewart?, Lord Merriman, P. 
said : ‘ The Courtin face of the plam words of the statute 1s not concerned with questions of the public 
policy which are said to have prevailed before ıt was passed’.”’ X 


The same Author proceeds to point out cases where, history as an aid to interpreta- 
tion, 1s admussible 1n certain contexts But these are cases in which the language 
under interpretation involved ambiguity For instance in Henrietta v. Attorney- 
General, the Judicial Committee had to decide whether the word “ person” in 
section 24 of the British North America Act, 1867 included a female. The Lord 
Chancellor, spealang for the Board, observed : ; ` 

“In connng to a determination as to the meaning of a particular word 1n a particular Act of 

Parlament ıt ıs permissible to consider two pomts, ziz * (1) The external evidence derived from ex- 
traneous circumstances such as previous legislation and decided cases, (11) 1nternal evidence derved 
from the Act itself” 
Applying these tests it was held that the word ‘person’ included also a female. 
The Supreme Court ın Gordhandas v. Municipal Commisswner?, ın. construing the word 
“ rate ? m section 73 (1) (v) of the Bomaby Municipal Boroughs Act, 1925 referred 
to the meaning given to the word in England and the legislative history and practice 
in India up to 1925 as an aid. Inthe majority Judgment ıt was observed at page 
1750 . 

“ Therefore when the first clause of section 73 (1) gives power to the municipality to impose a rate 

on buildings or lands 1t meant that kind of tax which had acquired a special meaning and was known as 
rate in the legislative history and practice of England as well as of India upto then That Legislative 
history and practice we have considered and 1t shows that the word ‘ rate? whenever used upto 1925 
with reference to local taxation meant a tax on the annual value of lands and buildings and not a 
tax on the capital value ” 
It may be seen that because the word ‘ rate’ in that case had acquired a particular 
meaning before the Bombay Act was enacted, the previous legislative history and 
practice was resorted to m order to elucidate and fix the sense in which the Bombay 
Legislature used the word in the Act. The particular meaning of the word was not 
obvious and to clear the ambiguity the external aid was apphed by the Supreme 
Court Lord Herschell in a different context in Bank of England v. Vaglano Brothers 
stated that the proper course was in the first instance to examine the language of the 
statute and to ask what was 1ts natural meaning, uninfluenced by any considerations 
derived from the previous state of the law, and not to start with inquiring how the 
law previously stood, and then, assuming that it was probably intended to leave 1t 
unaltered, to see 1f the words of the enactment would bear an interpretation in 
conformity with this view. The Noble Lord added: 

“I am of course far from asserting that resort may never be had to the previous state of the law 
for the purpose of aiding 1n the construction of the provisions ofthe Code If, for example, a provision 
be of doubtful import, such resort would be perfectly legitimate Or, again, 1f 1n a code of the law 
of negotiable instruments words be found which have previously acquired a technical meaning, or 
been used in a sense other than their ordinary one, 1n relation to such instruments, the same inter— 
pretation might well be put upon them ın the code I give these as example merely , they, of course, 
do not exhaust the category What, however, I am venturing to insist upon is, that the first step taken 


should be to interpret the language of the statute, and that an appeal to earlier decisions can only be 
justified on some special ground” 








1 (1850) 5 Ex. 620, 667. (121) 

2 LR. (1906) KB 676, 716. 5 “(1965)1S.G J 15: A.LR. 1968 S.G. 1742 
3 (19583 WLR 680. (1750 : 

4. 58 M EJ. 300: ALR. 1930 P.C. 120  ' 6. LR. (1891) A.C. 107, 144, 145, 
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This point of view of Lord Herschell clearly, 1f we may say so, brings out the true 
principles of interpretation, namely, first we should interpret the language of the 


statute by reference to such language alone and it is only where there 1s ambiguity, 
resort should be had to other aids, external or internal. 


Entry 49 ın Last IT 1s ** Taxes on lands and buildings". There is nothing 1n. 
this plain language to suggest that the power under this head 1s confined to taxation. 
for municipal or local purposes and does not extend to raising taxes thereunder to- 
wards general revenue of the State The Entry is 1n general terms and the words 
“ taxes " 1s all pervasive and 1s not confined to local taxation A tax is a compulsory 
exaction which ıs not related to any particular service or as a quid pro quo, and 1s 
meant for support and purposes of Government or local Government. When these 
major requisites are satisfied, the 1mpost will be a tax within the meaning of the 
Entry. The term will obviously not include a fee ; ın fact a separate Entry is to 
be found relating to fees ın respect of any of the matters in List I or List II, excluding 
fees taken 1n any Court. The word ‘land’ also 1s of broad 1mport and will include 
all kinds of lands, open, occupied, agricultural or not, urban lands as well as lands 
in villages and townships irrespective of the uses to which they will be put. Similarly 
buildings may mean all kinds of buildings, both residential and non-residential, 
public and private So then, any imposition or charge, the incidence of which is 
on lands and buildings, will be within the purview of Entry 49 and, therefore, will 
be competent for the State Legislature Constitutional limitations and other restric- 
tions under the Constitution on this power willbe a different matter. The object 
of the charge must be land and or building Under the guise of an impost on lands 
and buildings, an xmpost on something else in reality cannot of course be supported 
under Entry 49 But an impost on lands and buildings does not become anythe- 
less so, because the extent of the hability 1s measured or quantified ın terms of certain. 
percentage of their market value or some other yard-stick hke acreage or floorage 
basis. So long as the object of taxation remains to be land or building, the essen- 
tial character of the charge also remains the same irrespective of the mode or manner 
or basis adopted for taxing the quantum of lability under the charge or impost. 
The two things are different, the actual charge with its incidence on something 
and the basis of its measure or extent We can find no warrant in the language of 
Entry 49 for the contention that the power 1s confined to an impost based only on 
rating value or that the nature of the impost as falling within the purview of the 
Entry, depends on whether the mpost ıs based on a certain percentage of the 
annual value as distinguished from the capital value Nor can we find any justi- 
fication to limit the power under Entry 49 to levy of local taxation In our opinion, 
therefore, so long as the charge 1s on lands and buildings, 1t 1s a tax within the purview 
of Entry 49, whatever basis the Legislature may adopt for measuring or quantifying 
the extent of the charge, whether the basis ıs a ceitain percentage of the annual 
value or the market value of such lands or buildings A tax on land may be based. 
on its productivity, as a tax on buildings on its rating value In that sense land. 
revenue may also be within the purview of Entry 49 but for a separate Entry— 
Entry 45 relating to that subject of taxation “including the assessment and collection. 


of revenue, the maintenance of land records, survey for revenue purposes and record. 
of mghts, and alenation of revenues " 


It 1s, however, pressed on us that Entry 49 should be read with Entry 5 of List 
II and that having regard to the legislative history and practice relating to the local 
taxation, “ taxes on lands and buildings” m Entry 49 should be read as taxes on 
lands and buildings for purposes of local taxation based on annual letting value. 
In our view, the contention cannot be accepted — It 1s true under delegated legisla- 
tion in this country local taxation has been generally of a particular pattern The 
legislative history and practice on this matter has been elaborately referred to 1n the 
majority judgment in Gordhandas v Muniipal Commissioner! It was observed : 


“ Tt will thus be seen that all Indian statutes till 1911 dealing with municipal taxation umpose a 
tax on the annual value of lands or buildings without always using the word ‘rate’ In some of the 
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statutes the word ‘ rate! 1s used but the tax 1s again on the annual value - these Acts which 
were passed between 1912 and 1925, which repeal the earlier Acts also provide for taxation on lands 
and buildings, and though the word * rate’ 15 not used 1n any of these Acts, the tax ıs still on the annual 
value of lands and buildings — T'hisshows that there was a uniform legislative history and practice in. 
India also, though sometimes the impost was called a tax on lands and buildings and at others a rate. 
But 1t was always a tax on the annual value of lands and buildings ” 

In view of this conclusion in the majority judgment, ıt ıs needless for ourselves to 
reiterate the enactments relating to local taxation ın various parts of this country 
from 1797 to 1925 in order to ascertain the said legislative history and practice. 
‘Our attention was invited to certam passages in Volume I of the Madras Manual 
of Administration, Volume I of the Report of the Indian Taxation Enquiry. Com- 
muttee, 1924-25, Volume I (Part I) of the Report of Joint Committee on Indian 
Constitutional Reform (1933-34) and Volume III of the Report of the Taxation 
Enquiry Commission, 1953-54 But they do not take us further. One of the learn- 
ed Judges in Bhuvaneswariah v. State of Mysore, has also mentioned in detail certain 
references which bear on the legislative history and practice as to local taxation 
prior to the Constitution. We may take it that local taxation on lands and buildings 
within municipal areas ın this country was levied on the basis of a certain percentage 
of the annual letting value thereof arrived at from the actual rent or hypothe- 
tical rent which included the mode of fixing the annual value at a certain percent— 
age of the capital value. But the question 1s whether the history and practice con- 
trol and limit the power of the Legislature to impose tax on lands and buildings, that 
is, to local taxation of a particular pattern or kmd In our view, the answer 
should clearly be 1n the negative. 


The majority judgment in Gordhandas v. Municipal Commissioner®, was dealing 
with the validity of rule 350-A of the Rules framed im relation to sections 73 and 75 
of the Bombay Municipal Boroughs Act, 1925 Section 73 authorised the Munici- 
palty to impose for the purposes of the Act, any of the taxes specified therein, the 
first of which was “ a rate on buildings or lands or both situate within the municipal 
borough ?. Section 75 prescribed the procedure to be followed preliminary to 
imposing any tax under section 73 The section also used the word ‘ rate’ and the 
Explanation to the section stated that im the case of lands, the basis of valuation mght 
be either capital or annual letting value Rule 350-A provided that the rate on 
open land should be levied at one per cent of the valuation based on capital 
** Valuation based on capital" was defined 1n rule 243 as the capital value of build- 
ings and lands as might be determined from time to tıme by the valuers of the Munici- 
pality The validity of rule 350-A was impugned on the ground that the word 
“rate” used in section 73 (1) (1) had acquired a special meaning by the time the Act 
came to be enacted and the tax should be on the annual value of the lands or buld- 
ings and not on the capital value and this ground prevailed in the Supreme Cout., 
‘On the view that the word ‘ rate’ having regard to the legislative history and prac- 
tice both ın England and India had acquired a special meanıng, namely, a tax on 
the annual value of the lands and buildings and not on their capital value, the majori- 
ty judgment did not have to deal with the question whether 1t would be incompetent 
‘for the State Legislature to expressly provide for local taxation on lands and build- 
ings on the basis of capital value or to levy a tax on lands and buildings on the basis 
of a certain percentage of their market value for the purpose of general revenues. 
The decision entirely proceeded on the special meaning, the word ‘ rate’ used ın the 
Bombay Act had acquired 1n the English and Indian Legislative History and Practice 
prior to its enactment. In addition to the legislative history and practice ın Eng- 
land, the majority judgment also noticed that in England the land tax, which was 
levied for the first time by the Land Tax Act, 1797 and which was a charge on land 
to be borne by the owner and not on the income likely to arise from occupation of 
the land, existed independently of and side by side with the rates on lands and build- 
ings for municipal purposes Ifwe may say so, in fact the Supreme Court recognised 
at page 1749. 3 

“The matter might have been different if the words ın clause (1) of that section (section 73 (1)), 
"were ‘a tax on buildings or lands or both situate within the municipal borough’ for then the word 
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* tav would have a wide meaning and would not be confined to any special meaning But the use of 
the word ‘ rate ’ m clause (1) definitely means that 1t was that particular kind of tax which ın legislative 
history and practice was known as a ‘rate’ which the municipality could impose and not any other 
hind of tax” 


Clearly, therefore, Gordhandas v Municipal Commissioner} 1s not of assistance to the 
petitioner’s contention that Entry 49 should be read ina restricted sense limited to 
local taxation on lands and buildings based on annual rating value 


On the other hand, the previous history of the power to tax on lands and build- 
ings leads us to the conclusion that Entry 49 ıs intended to be comprehensive 1n its 
scope and not restricted as contended for by the petitioners Under the Scheduled 
Taxes Rules framed under section 80-A (3) (a), Government of India Act, 
1919, the Legislative Council of a Province was given power to make, without the 
previous sanction of the Governor-General, any law imposing or authorising any 
local authority to impose for the purpose of such local authority any tax included in 
Schedule II to the Rules Likewise, the Council could make a law mmposing for the 
purpose of the Local Government any tax included in Schedule I as “ tax on land 
put to use other than agricultural? In Schedule II, item 2 1s “ tax on land or land 
values " and item 3 reads “a tax on buildings” Item 11 in Schedule II relates 
to a tax imposed in return for service rendered such as, water rate, lighting rate, 
scavenging, sanitary or sewage rate, drainage rate and under this item 1s also includ- 
ed fee for the use of markets and other public conveniences What 1s to be particu- 
larly observed from the Scheduled Taxes Rules 1s that powers were conferred 
separately on the Legislative Council, one for making a law imposing a tax on land 
put to non-agricultural use which was for purposes of Government, that 1s to say, 
Provincial purposes and the other to make a law authorismg any local authority to 
impose, for purposes of such local authority, a tax on land or land values or on 
buildings It follows, therefore, that under the Scheduled Taxes Rules, the Legis- 
lative Council was competent to make a law imposing a tax on land put to non- 
agricultural use for purposes of the general revenue of the Provincial Government 
then called the Local Government, a power distinct and separate, as we said, from 
the other power restricted to 1mposition of tax for purposes of local authority The 
Joint Commuttee on Indian Constitutional Reform, 1933-34 had originally proposed 
enumeration. of various topics of power distributed between the Federation and the 
Provinces and each List at the end contained an entry relating to power to levy 
taxes, fees, etc , 1n connection with the subjects in each List. Later revised Lists 
were suggested ın which subjects were enumerated separately from the heads of 
power to impose taxes—Vide Sundararamuer Œ Co v State of Andhra Pradesh? Item 
8 in the Annexure to List II recommended by thé Committee was “‘ Taxes on lands 
and buildings, anumals, boats, hearths and windows , sumptuary taxes and taxes 
on luxuries”? There was no mention in the Annexure of any power relating to 
landrevenue In the Government of India Act, 1935 the scheme of separate enumera- 
tion of subjects of power and taxing power was adopted and Item 42 in Last II 
relating to the Provinces was '* Taxes on lands and buildings, hearths and windows ”. 
Item 39 in this List related to “ land revenue, including the assessment and collec- 
tion. of revenue, the maintenance of land records, survey for revenue purposes 
and records of rights and alienation of revenue”. We may thus observe that in 
List II, Item’ 42 consolidated under one head the power to levy tax on lands and 
buildings, hearths and windows without making any distinction as to its use for 
purposes of Provincial Governments or local authorities unlike under the devolution 
rules we referred to What were distinct powers of the Legislative Council under 
the Scheduled Taxes Rules, one enabling the Council to impose taxes for purposes 
of Local Government and the other to unpose or authorise the local authority to im- 
pose for the purpose of such local authority “ taxes on lands and buildings " were 
merged into a single head of power under Item 42 of List II in the 1935 Act. It 
would follow, therefore, that 1t will be quite incorrect to limit Item 42 in List II 
of that Act to local taxation Entry 49 of List II ın the Constitution is much the 
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same as Item 42 of List II in 1935 Act except ın the former the words “ hearths 
and windows" have been omutted — In our opinion, therefore, we cannot uphold 
the contention that Entry 49 in List L of the Constitution should be given a restricted 
interpretation and confined to local taxation based on annual value We hold that 
the power under that Entry ıs compehensive and complete to impose a tax on lands 
and buildings exther for purposes of general revenue or local bodies, including Muni- 
cipalities and 1t 1s quite open to the Legislature, in exercise of 1ts power, to pick and 
choose, subject of course to constitutional restrictions ‘and limitations, a convenient 
mode or basis of fixing the extent or quantum of liability under the charge 


That takes us to the second sub-head as to whether the umpugned Act falls 
within or trenches on Entry 86 of List I Entry 86 relates to ** Taxes on the capital 
value of the assets, exclusive of agricultural land, individuals and companies , taxes 
on the capital of companies". The argument for the petitioners ıs that the 
impugned Act in effect levies a tax on capital value of the urban land and ıs, therefore, 
a law which falls within the ambit of Entry 86 of List I and necessarily, therefore, out- 
side the ambit of Entry 49 of List II. The argument ıs also put in a different way, 
namely, Entries 49 and 86 in the two Lists, read harmoniously and 1n the hght of 
each other, would exclude from the scope of the former Entry a tax on land based on 
its market or capital value In our opinion, the two Entries are distinct and differ- 
ent from each other and do not exther overlap or stand to any extent on a field com- 
mon to both, so as to call for a reconciliation between conflicting areas of power and 
restricting the scope of one entry 1n order to define the limit of and give full effect 
to the other power. No doubt, 1n order to appreciate the scope of a particular 
Entry the whole scheme of distribution of legislative power between the Union and 
the States should be looked into on a comparative and contrast basis In doing so, 
full scope and effect must be given to each Entry 1n the organic statute and that con- 
struction most beneficial to the widest possible amplitude of each of the enumerat- 
ed powers should be applied The cardinal rule of interpretation of the Entries, 
as of any statute, 1s that the grammatical and ordinary sense of the words is to be 
adhered to unless that course would lead to absurdity, repugnancy or inconsistency 
In such a case, the grammatical and ordinary sense of the words must give way to a 
restricted or legalistic meaning to be decided by Courts. Once the scope of legis- 
lative power under an enumerated head in the Lists 1s fixed, the question of com- 
petence of a legislation is approached with reference to the pith and substance 
doctrine That 1s to say, 1n deciding whether a particular statute falls and does not 
fall within the ambit of a given head of power, we should find out the pith and subs- 
tance or the purpose or the object of the legislation. The true intention and purpose 
of a legislation can also be determined from its legal effect. These principles are 
so well settled that scarcely any authority need be cited in support 


We have already dealt with the scope of Entry 49. The charge under the 
Entry 1s on the land or building ; the incidence ıs on them, and lands and buildings 
are the subject-matter of the charge We have already pointed out how the fixation 
or the mode or basis of fixation of the extent of lability under the charge ıs a matter 
independent of the charge itself and 1s but incidental or ancillary to ıt The tax 
under Entry 86, List I of the Constitution 1s on the capital value of the assets of 
individuals and companies or on the capital of companies This is not a tax on the 
asset itself but on 1ts capital value which, as we think, means its real economic value. 
That again implies net value of the assets, for, if the assets are encumbered, pro tanto 
they cease to be assets In ascertaining the capital value or the economic value of 
the assets, therefore, deductions will necessarily have to be allowed of the value of 
encumbrance on such assets Further the tax under Entry 86 falls on the owner 
of the assets which 1s clear from the words used “ of individuals and companies ” 
and not occupiers. In some decided cases, the view has been expressed that the 
subject-matter of taxes under Entry 86 ıs the value of the totality of the assets In 
our opinion, 1f we may say so with respect, that ıs the correct view to take. We are 
not persuaded by the contention that because under the General Clauses Act plural 
includes singular, even one of the assets of an individual can be taxed on tts capital 
value under the Entry. The economic value of the assets of an individual is not 
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and cannot be the same as the economic value of one of the assets of an individual. 
The economic value of the assets of an individual can possibly be determined only 
on a consideration of the total position of the rights and habilities in relation to the 
total assets, and the economic value of one of the assets cannot serve the purpose 

It may be that a law made under Entry 86 to tax the capital value of the assets of 
individuals may single out one of the assets for an additional levy as under the Finance 
Act, 1965 , but that does not detract from the point These observations 1elatng to 
Entry 86 clearly bring out the distinction and differen ce between this Entiy and 
Entry 49 The import Under Entry 49 ıs on the land, and need not 
necessarily be from its owner but may be from the occupier thereof, the 
impost under Entiy 86 ıs not on the assets themselves of an individual 
but on their economic value, that is to say, their real value as reduced 
by the value of encumbiances thereon and 1s on the owner of the assets. 
In other words, the tax under Entry 861s on the net economic value of the 
totality of the assets The assessee under Entry 86 must be the owner or his repre- 
sentative An occupier of assets of an individual cannot be taxed under Entry 86. 
Nor can the tax under that Entry be based on part only of the assets of an individual. 
The term “ assets " in the context cannot be read in that sense. As a matter of 
fact, the Wealth-tax Act, 1957 by section 3 of the Act imposes a wealth-tax and says 
that there shall be charged for every assessment year a tax 1n respect of the “ net 
wealth on the corresponding valuation date of every individual, Hindu undivided 
family and company at the rate or rates specified in the Schedule”. The Act con- 
tains provisions how to determine the net wealth which provide for deductions of 
certain liabilities on the assets As is seen from the Schedule to the Act, wealth- 
tax is computed on a progressive 1ate depending on the quantum of net wealth on 
slab basis. 

Sw Byranyee v Promnce of Bombay, decided that the Urban Immovable Property 
Tax levied on buildings and lands by section 22 formmg part of Part 6, Bombay 
Finance Act, at ten pei cent of the annual letting value of such buildings and lands 
was not a tax on income or on capital value oflands and buildings and Part 6, Bombay 
Finance Act, 1932 was not, therefore, ultra vires the Provincial Legislature. Beau- 
mont, C J , while observing that the tax impugned there, was tax on lands and build- 
ings within Item 42 of the Provincial List in the Government of India Act, 1935 
expressed the view that it was not a tax on mcome within Item 54 of the Federal 
List or a tax on the capital value of the assets within Item 55 of that List. It is 
on the view that the basis of quantifying the tax, namely, annual letting value did 
not convert the tax into one on income and that the tax itself was umposed without 
any relation tothe capital value except so far as such value could be ascertained 
with reference to rateable value Broomfield, J , said at page 71: 

* What ıs meant by the capital value of assets ın that 1tem (item 55) 1s by no means clea: . 

It may be that what 1s mtended 1s a tax on the total value of assets in the nature of a capital levy 
In any case the measure of the capital value of assets would appear to be the market price. That 
would obviously be affected by several factors, eg mortgages and charges, of which the impugned 
tax takes no account" 

Kania, J, as he then was, dealing with the question whether the tax was on the 
lands and buildings or on the income of the lands and buildings considered at page 
74; 

“ If lands and buildings are treated as investments and the return, as income, 15 taxed ıt 1s a tax on 
theincome On the other hand, if the tax 1s on the lands and buildings themselve» and the assess- 
ment 1s on a standard named by the Legislature which may fluctuate or vary on the produce or income 
from it, ıt would be a tax on the property As has been pointed out in Inre A reference under the 
Goernment of Ireland Act, 1920 ? the measure of the tax 1s not itself the test In determining the nature 
of the tax consideration may be given to thestandard on which the tax 1s levied, but that 15 not. the 
determining factor ” 

One of the learned Judges thus thought that Item 55 of the Federal List related 
to a tax on the total net value of the assets in the nature of a capital levy The 
Court was also of the view that the measure of tax 1s not a detemining factor but the 
test would be whether the tax was on lands and buildings or on the income as such. 
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Rala Ram v The Promnce of East Punjab!, was concerned with the Punjab Urban 
Immovable Property Tax Act which levied an annual tax on buildings and lands 
situated ın the rating areas at a certain raten per centum of the annual value of 
such buildings and lands Then ıt was provided that the tax should be paid by 
the owner of the buildings and lands It was held that the tax levied by the Act 
was in pith and substance “a tax on land and buildings " covered by Item 42 of 
the Provincial List in the Government of India Act, 1935 and not a tax on income 
within the meaning of Item 54 of the Federal List Fazl Ah, J , observed - 


“ ft ıs true that the annual value was used as the basis, but ıt was very different from the annual 
value which may be used for getting at the true profits or income The annual value, as has been 
pointed out, 1s at best only notional or hypothetical income and not the actual income — Itis only a 
standard used 1n the Income-tax Act getting at income, but that 1s not enough to bar the use of the 
same standard for assessing a Provincial tax Ifa tax ıs to be levied on property, 1t will not be irra- 
tional to correlate 1t to the value of the property and to make some kind of annual value the basis of 
the tax without intending to tax income” 


In j N Duggan v I T Commissioner, Bombay City?, Chagla, C J , held somewhat a 
different view that ifthe Legislature could smpose a tex on all the assets of an 
individual it could not be assumed that the Legislature could not do something 
much less than that, namely, impose a tax only on some assets and not on the full 
value but on a value arrived at after some deductions and proceeded to say . 

;  *Now,lands and buildings would undoubtedly be assets But whereas the Provincial Legislature 
1$ competent to impose a tax one ands and buildings, the Central Legi.lature s empowered under 
Entry 55 of List I to impose a tax not on lands and buildings as such but on the capitalised value of 


lands and buildings Therefore, the power of the Provincial Legislature 1s restricted to tax on lands 
and buildings without taking into consideration the capital value of lands and buildings ” 


This view was dissented from by Municipal Corporation, Ahmedabad v. Gordhandas? 
on both the points | Gajendragadkai, J , as he then was, said 

* With very great respect, I am unable to agree with this last observation. . As I have 
aheady pomted out, I have come to the conclusion that even 1f the capital value of lands 1s taken into 
consideration by the Municipal Corporation ın determining the amount of tax to be levied on the 
open land, the tax does not become a tax on the capital value of the assets ” 
The actual decision upholding the validity of rule 350-A framed under the Bombay 
Municipal Boroughs Act, 1925 was no doubt reversed by the Supreme Court mn 
Gordhandas v Municipal Commissioner*, but that was on the ground of the special 
meaning which the word ‘rate’ had acquired in the context of local taxation 
The principle Jaid down by the Bombay High Court that the character of the means 
and machinery devised by the Legislature for levymg a tax would not by itself 
deteimine the character of the tax as such ıs however left unaffected The Bombay 
High Court pointed out that one must examine the essential features of the tax and 
consider the pith and substance of the legislation before deciding whether it 1s a 
tax on land as such or ıt umposes a tax on the capital value of the assets consisting 
of the lands U P Large Land Holdings Tax Act, 1957 by section 3 provided for 
levy on the annual value of each land holding of a tax at the rates specified 1n the 
Schedule to the Act The Allahabad High Court in Oudh Sugar Mills v State of U P ® 
upheld the validity of that levy observing that the mere fact that the tax was cal- 
culated on the annual value of the lands and the rate was applied on progressive 


scale did not make the tax any the less a tax on the land The learned Judges 
held the view 


“The scope of Eitry No 49 is wide enough to include a capital levy on agricultural land 
Even a tax 0a the capitalised value of non-agricultural land would fall under Entry No 49 of List II 
and not under Entry No 86 of List I ofthe Seventh Schedule It is permissible to restrict the meaning 
of the word ‘ assets ° ın Entry No 86 by excluding land, both agricultural, as well as non-agricultural, 


> its ambit 1n order to give full scope to the expression * Taxes on land’ occurring 1n Entry No 49 
of Last IT” 


With respect, we feel that we cannot go as fer as that and justifiably exclude the 
non-agricultural land from the purview of Entry 86 especially when the framers 
of the Constitution when putting ın Entry 86 had applied their minds as to what 
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should be excluded from that Entry and provided fo: exclusion of agricultural 
lands. On our construction of Entry 49 in the State Last, the question of exclusion 
from Entry 86 of the Union List of non-agricultural lands does not arise In any 
case, no argument was addressed to us on those lines In Jagannath Baksh Singh v 
State of U P !, which was on appeal from Oudh Sugar Mills v State of UP, the 
Supreme Court did not go in to the question of the ambit of Entry 86 but upheld 
the validity of the legislation as falhng within the purview of Entry 49 of List II 
and not violative of Article 14 or Article 19 (1) (f) of the Constitution In the 
dissenting judgment of Sarkar, J , as he then was, ın Gordhandas v Municipal Com- 
missione 3, the relative scope of Item 42 of the Provincial List and Item 55 of the 
Federal List 1n the Government of India Act, 1935 was touched upon and 1t was 
observed : 

“ The Provincial Legislature had been given the power to tax units of lands and buildings irres- 
pective of their value and the Central Legislature the power to tax the value of assets ” 
Indication is to be found in this judgment that by value of assets 1s meant the net 
economic value of the totality of the assets and that furthe: unde: Item 55 the levy 
could be only on the individual owning the assets and the tax could not be 1ecoveied 
from the occupier of the assets or any part thei cof 


The preponderance of judicial opinion is, the: efore, ın favour of the construction 
that Entry 86 of List I of the Constitution occupies a field quite different from that 
of Entry 49 in List II of the Constitution and relates to a charge on the net economic 
value of the totality of assets belonging to an individual and that the levy can be 
collected only fiom the owner of the assets On the other hand, Entry 49, List TI 
is concerned with imposition of taxes on lands and buildings qua lands and buildings 
irrespective of their economic value and the levy 1s not necessarily on the owner but 
the incidence may be on the occupie: So long as the object of taxation 1s land 
or building, the measuie of tax would make no difference to the meidence of tax 
on such land or building The measure may be on the basis of annual letting value 
or gross market value of the lands or buildings or some other factor like acreage 
or floorage space or even the user to which the lands and the buildmgs may be put. 
The choice of the particular basis or machinery 1s entirely within the discretion of 
the Legislature, as a matter incidental or ancillary to power to levy tax on Jands and 
buildings The machmeiy, measure or basis of computing or quantifying the 
extent of liability under the charge on Jands or buildings 1s a matter different from 
the charge itself and the two cannot be mistaken as synonymous to each other, just 
as the end and the means are not one and the same thing The real test 1s where 
the incidence of the charge or 1mpost falls and not how the liability ıs calculated, 
though the latter 1s also a relevant consideration It was on this basis local taxation 
on lands and buildings on the basis of their annual letting value was held to be not 
income-tax It was on a parallel reasoning again profession tax has been held to 
be not income-tax—Vide C Rajagopalachart v Corporation of Madras* 


The pith and substance of the Madras Urban Land Tax Act ıs that for the 
purposes of general revenue of the State ıt imposes a tax on urban lands, first, within 
the limits of the City of Madras and with a power for the State to apply the Act to 
other areas ‘The subject of umposition under the charging section is clearly the 
urban land gua land and the tax 1s collected from the owner of such urban land 
* Owner ’ ıs defined, as we already mentioned, to include an occupier and also a 
mortgagee, in possession, receiver, trustee, guardian and manager. The term 
* occupier ? 1s also defined ın the Act as one who is liable to pay rent to the owner ^ 
as defined The tax ıs of course to be computed at the rate of 0 4 per centum of the 
average market value of the urban land in a sub-zone This does not mean that 
the subject of charge 1s the average market value The average market value of 
the urban land 1s only the basis for computation of the extent of the lability under 
the charge which ıs always on the urban land The charge ıs thus entirely ın accord 
with the object of the Act declared in the Preamble, namely, to provide levy of tax 
on the urban land in the City of Madras A perusal of the rest of the provisions 
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of the Act shows that, ın determining the average market value of the uban land, 
allowance 1s not made for any charge or encumbrance on such land The baiss of 
computation is not related to the net economic value of the urban land Further, 
as we said, the tax as may be seen from section 26 can be recovered from the occupier 
ofurbanland Section 29 makes ıt clear that urban land tax 1s ın lieu of the ryotwati 
assessment, ground rent, quit rent and other amounts specified 1n the section and 
in addition to any other tax on such land payable under any law for the time bemg 
ın force Having regard to these features, we are clearly of opinion that the Madras 
Urban Land Tax Act squarely falls within the ambit of Entry 49 of the State List 
uu does not, to any extent, or 1n any manner trench on Entiy 86 of the Union 
ist É 


Another argument for some of the petitioners ıs that ıt is not competent for 
the State Legislature, acting under Entry 49, to levy two taxes on different bases 
which may even be conflicting with each other What is meant 15 the local taxation 
on lands and buildings under enactments relating to local bodies including the City 
Corporation, Municrpalities and Panchayats in the State 1s on the basis of certain 
percentage of the annual letting value actual or hypothetical and the urban land 
tax under the impugned Act is not levied on the same basis but on the basis of a 
certain percentage of the average market value of such land Both enactments 
being under Entry 49 of the State List or the corresponding power under the earher 
Constitutions, the State Legislature will not be competent to levy two taxes on the 
same subject on two different bases It may be permissible, according to the argu- 
ment, to raise additional 1evenue by way of a charge but not by an independent 
Act and by a separate impost measured undoubtedly on a different basis We 
must confess we have not been able to fully appreciate the argument; nor 1s any 
direct authority cited in support of it. As we have already held, Entry 49 of the 
State List 1s not confined to levy or authorise the levy of 1mpost on land and building 
for local or municipal purposes but also comprehends such levy for the purpose of 
the general revenue of the State. That bemg the;case, we can find nofobjection 
to the competency of the State Legislature to make the 1mpugned Act The enact- 
ments authorising the local taxation on lands and the xmpugned Act serve different 
purposes, though both have been enacted by the Legislature acting under the 
same head of power We are not persuaded, therefore, that the Madras Urban 
Land Tax Act 1s incompetent on this ground either. We hold on the first ground 
of the petitioners that this Act 1s within the purview of Entry 49 of the State List 
and does not trench on Entry 86 of the Union List and 1s entirely within. the com- 
petence of the State Legislature. 

We pass on to the second and more substantial ground urged by the petitioners, 
namely, that the Act ıs arbitrary, unequal 1n its incidence and offends Article 14 of 
the Constitution That the fundamental rights in Part III of the Constitution apply: 
to tax laws is now beyond question Article 265 of the Constitution declares that 
no tax shall be levied or collected except by authority of law The law that 1s 
referred to in the Article is also covered by Article 13 which attracts to ıt the rights 
conferred by Part III Any law made in contravention of those rights shall, to the 
extent of the contravention, be vod Tax laws should, therefore, not only answer 
the test of legislative competency but should. satisfy that they are not m contraven- 
tion of the fundamental rights of which equality ıs clearly one It will suffice to 
refer to Jagannath Baksh Singh v State of U P 1, where it was held . 

“In recent years, there has been a consensus of opinion in the decisions of this Court that the 
validity ofthe legislation imposing a tax can be challenged nct only on the ground of lack or absence 
of legislative competence but also on the ground that the impugned legislation violates the fundamental 
rights guaranteed by Part III of the Constitution vide Mohammad Yasin v Town Area Committee ®, 
State of Bombay v Untted Motors (India) Ltd ?, Bengal Immunity Co , Lid v State of Bihar*, Tika Ramp v. 
State of Uttar Pradesh® and Balaji v Income-tax Offuer® Therefore, ıt must now be taken to be 
settled that the validity of a tax law can be challenged on the ground that 1t infringes one or the 
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other of the fundamental rights guarantecd by Part III, and so, the argument that the tax with which 
we are concerned 1s invalid. because 1t offends against Articles 14 and 19 (1) (f) cannot be rejected 
as inadmissible ” 


-We shall, therefore, proceed to consider if the 1mpugned Act offends Article 14 of 
the Constitution 
In the decision of the Supreme Court just referred to by us 1t was also pointed 
out when a taxing statute could be held to contravene Article 14, namely, “if 
it purports to impose on the same class of property similarly situated an incidence of 
taxation which leads to obvious inequalty ". The Supreme Court in K T. 
Moofil Nair v State of Kerala’, struck down the Travancore-Cochin Land Tax Act, 
1955 as violative of Article 14 That Act was passed by the Kerala State Legis- 
lature to provide for the levy of a low and uniform rate of basic tax on all lands in 
Travancore-Cochin ‘The charging section 4 stated that there should be charged 
and levied ın respect of all lands in the State, of whatever description and held 
under whatever tenme, a uniform rate of tax called the basic tax The next 
section as amended fixed the rate at Rs 2 per acre and the basic tax so charged 
and levied at that rate was to be in lieu of any existing taxinrespectofland The 
Supreme Court referred to the principle. 
* Butif the same class of property similarly situated ıs subjected to an incidence of taxation, 


which results ın inequality, the law may bestruck down as creating an inequality amongst holders of 
the same kind of property ^" 


and dealt with the question whether the Act violated Article 14 Finding that 
the Act ın xmposing a flat rate of tax on acreage basis was without reference to 
income from the land, either actual or potential, and, therefore, 1t obliged every 
person, who held land, to pay the tax at the flat rate whether or not he made any 
income out of the property or whether or not the property was capable of yielding 
any income, the Supreme Court held that inequahty was writ large on the Act and 
was inherent in the very provisions of the taxing section. The Court observed at 
page 558 : 

** Tt 1s also clear that there 1s no attempt at classification in the provisions of the Act Hence no 

more need be said as to what could have been the basis for a valid classification It 1s one of those 
cases where the lack of classification creates inequality It 1s, therefore, clearly hit by the prohibition 
to deny equality before the law contained in Article 14 of the Constitution ” 
Again the Mysore Buildings Tax Act, 1963 provided for levy of a tax on buildings 
on floorage basis One of the learned Judges with whom the other concurred 
on this pomt in Bhuvaneswariah v State of Mysore?, held that such basis was unscientific, 
arbitrary and mechanical and that under that basis the incidence of tax fell 
unevenly on things similar The Act was struck down as being in contravention of 
Article 14. Likewise the Kerala High Court m N Kunhalt Hap v State of Kerala®, 
struck down the Kerala Buildings Tax Act, 1961 on the ground of lack of classifi- 
"cation resulting in mequality, as this Act also imposed a tax on buildings on the 
basis of floor area of buildings 


What ıs the position under the Madras Urban Land Tax Act? It is contended 
for the petitioners that the Act totally lacks any classification resulting in 
unequal incidence and distribution of tax We are of the view that the contention 1s 
clearly one of substance We have already referred to the main provisions of the 
Act The purpose of the Act 1s to raise tax to add to the general revenues The 
tax, as we said, 1s on urban land and is levied from every owner as defined in the 
Act ` The charging section expressly adopts the average market value of the urban 
land im a sub-zone as determined under sub-section (2) of section 7 as the basis for 
determination of the extent of lability to tax on the urban land. The rate of tax 
1s fixed at 0 4 per centum of the average market value of the urban land. The very 
expression (the average market value" demonstrates that it ıs not the actual 
market value of the urban land which is taxed, that is taken as the basis for fixing 
the extent of liability to tax and pre-supposes that it ıs the mean of uneven figures 
representing market values, that forms the basis for measure of the tax. The word 
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* average’ as a verb means to estimate by dividing the aggregate of a series by the 
number of 1ts units, and as an adjective 1t means equal to what would be the result 
of taking an average. See the Shorter Oxford English Dictionary So the phrase 
* average market value of the urban land " definitely conveys the idea of the arith- 
metic mean of a series of market values If, for instance, a sub-zone consists of two 
pieces of urban lands owned by two different persons and the market value of one 
of which 1s Rs 10,000 per ground and the other Rs 5,000 per ground, the average 
market value 1s arrived at by adding the two figures and dividing the total by two. 
The result is that the average market value per ground in the sub-zone will be 
Rs. 7,500 per ground If the rate of 0 4 per centum of the average market value 
15 applied, the burden of incidence of tax on the land whose market value 1s Rs 5,000 
1s obviously heavier on the basis of the higher average market value and the burden 
is less for the other piece of land whose market value ıs higher than the average 
market value The burden which 1s unrelated to the market value thus falls 
unequally upon lands and consequently on their owners or occupiers Urban lands 
in the same sub-zone are made to bear unequal burden, unequal in the sense that 
the burden 1s not related to the market value of each urban land but on the average 
market value applied to ıt Urban land of lesser market value has to pay a heavier 
tax than similar land but of higher value which bears on account of the averaging 
with the other land, a lower tax. We have not been able to see why the Legislature 
has resorted to this system of averaging the market prices of lands for purposes of 
applying the rate of tax Ifthe tax 1s. imtended to add to the general revenues, 
we fail to see how this equality in the incidence of tax ıs related to that purpose 
of taxation Its of course open to the Legislature to make such classification, as 
it chooses for purposes of taxation, and apply rates of taxation, but this liberty 1s 
subject to the limitation of equal protection afforded by Article 14 of the Constitution 

There ıs here ın the charging section a total lack of classification of mban lands 
according to their market values and courelating and applying the rate of tax to 
such market value The result is, by adopting the basis of average market value 
for the urban land for fixing the quantum of tax, inequality in the mcidence and 
distribution of tax ıs brought about This imequlity ıs so patent ex facie the charging 
section. 

Tt ıs true that sub-section (3) of section 6 says that subject to the provisions of 
sub-section (2), 1n classifying sub-zones under sub-section (1), the Assistant Com- 
mussioner shall, as far as practicable, include ina sub-zone urban lands which are 
contiguous and as nearly as may be of the same market value In our opmion, 
this sub-section hardly serves to remove the inequality ın the incidence of tax The 
Assistant Commussioner 1s not obliged 1n every case to put into a sub-zone urban 
lands of equal market value The sub-section uses phrases lıke “as far as practi- 
cable? and “as nearly as may be of the same market value ” and is not designed 
to make a departure front the basis of average market value of u ban lands for fixing 
the quantum of tax a particular urban land should bear, and to adopt the market 
value as the basis Ideed that the Act does not intend a levy on urban land 
on the basis of its market value 1s quite obvious from the fact that nowhere it pro- 
vides for determination of the market value of the urban land of each owner in a 
sub-zone On the other hand, ın the counter-affidavit filed on behalf of the respon- 
dents, the stand has been taken that no such determination of the market value of 
each urban land 1s necessary for purposes of levy of urban land tax under the Act 
Our attention has also been invited by the petitioners to the proceedings of the 
Commussioner of Urban Land Tax dated 23rd September, 1965, relating to W P. 
No. 3386 of 1965 1n which the Officer said . 


** A distinctive treatment of lands comprised within a sub-zone ıs not called for The lands 
included ın a sub-zone have to be taken as a whole when once they have been delimited into a sub- 


zone and the valuation fixed ^ 
and to a further order of thus officer dated 8th September, 1965, 1n which he express- 


ed himself even more exphiitly . 


* The contention that the value should be fixed on the basis of the value of each land individually 
and not on the basis of the average of the lands 1n a sub-zone 1s not supported by statutory provisions: 
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Sub-section (2) of section 7 lays down that the Assistant Gommussioner shall determine the average 
market value of the urban lands in a sub-zone What 1s not provided for under the Act cannot be 
done as suggested by the petitioner ” 

It 1s not contended for the respondents that this view of the Officer as to the effect 
of the provisions of the Act ıs wrong We think that the Commissioner of Urban 
Land Tax correctly understood the provisions of the Act as not providing for and 
authorising the Assistant Commissioner to determine the market value of the urban 
land of each owner and to make it the basis for fixing the extent of the habihty to 
tax In our opimion, therefore, section 3 of the Act clearly demies to owners of 
urban lands equal protection by a total lack of classification on the basis of market 
value of such lands and by uuposing unequal burden on them, and violates Article 
14 of the Constitution The Act does not give the necessary criteria relevant to 
imposition of tax on the urban land of a particular assessee and in a sense the charging 
section 1s also vague and ambiguous as to the measure of tax The charge ıs not 
on the basis of mdicia or factors which relate to the particular land of an assessee 
but on considerations extraneous thereto, namely, those relevant to other_lands of 
Other assessees Further ın actual working of the provisions of the Act, the ultimate 
measure of tax will depend upon how the Assistant Commissioner may classify 
zones and sub-zones and arrive at average market value Sections 6 and 7 do 
not furnish proper criteria and serve as a definite guide m the light of which the 
Assistant Commissioner may act in the matte: of classrfication of zones and sub- 
zones and determining the average market value How ıs the Assistant Commis- 
sioner to find out the average market value of lands 1n a sub-zone without fixing 
the market value of each of the lands in the sub-zone ıs not clear, nor is ıt clear from 
sections 6 and 7 whether the Assistant Commissioner is to determine the market 
value for purposes of sub-section (3) of section 6 and then to proceed to miake the 
classification or whether he is to classify the lands first as zones and sub-zones and 
then to determine the average market value The two sections are somewhat vague 
and do not provide definite guidance ın the matter of classification. of zones and 
sub-zones in deciding the average market value In view of the fact, therefore, 
that the charging section contravenes Article 14 of the Constitution and sections 6 
and 7 do not furnish proper and defimte guidance in the matter of classification 
of zones and sub-zones and determmation of the average market value of urban 
lands ın a sub-zone, they must be struck down as unconstitutional Without the 
charging section, the rest of the Act cannot independently exist and operate We, 
therefore, declare the entire Act to be void and unenforceable On this view, it is 
unnecessary to consider the validity of certain other provisions of the Act 


Our attention was invited to the Urban Land Tax Schemes prepared m relation 
to Perambur, Triplicane, Mylapore and Mount Road areas and it was contended 
for some of the petitioners that they demonstrated the arbitrary character of the 
determination of the average market value and the resulting inequality m the ıncı- 
dence of tax On that ground, we were called upon to quash the Urban Land 
Tax Schemes involved in the petitions and demands made under the Act for pay- 
ment of tax But on the view we have taken on the validity of the Act, no separate 
consideration of the validity of the schemes 1s necessary because those schemes and 
‘demands cannot stand without the Act 


Lastly we come to the argument based on Article 19 (1) ( f) of the Constitution 
"which, however, has not been developed at any length before us apparently because 
of the view taken by the Supreme Court in certain cases on the effect of the Pres- 
dential Ordeis suspending the operation of Article 19 (1) (f) during the currency of 
emergency Mr V K Thuruvenkatachari for some of the petitioners suggested 
that the view of the Supreme Court may require reconsideration for some reasons 
He submuts that Article 358 of the Constitution should be construed as having only a 
limited scope by reason ofits place m the Chapter on “ Emergency Provisions ” 
an the Constitution According to him, it 1s only emergency legislation expressly so 
"designed by the Legislature that will be saved from the purview of Article 19 and the 
ban under that Article will operate in respect of other laws, as it will, in relation 
to pre-proclamation laws. On this view, learned Counsel says, Article 19 would 
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also ın respect of such laws be subject to Presidential Orders under Article 359 
and that Article 358 deals with executive. action. as regards action under laws 
validated thereby On this matter, he invites our attention to an article of his which 
appears in (1956)1 SCJ (Journal) 1 Astheargument was not pursued beyond men- 
tioning ıt, we express no opmion on ıt There is one other matter which we may 
advert to In some of the petitions in which Mr V K Thiruvenkatachar: appears, 
the petitione? is an incorporated company It is now well settled that such a com- 
pany will not be a citizen and, therefore, cannot invoke Article 19 ın its aid But 
the argument 1s that though xt ıs a company which cannot invoke that Article, if 
an Act at the mstance ofa citizen 1s held to contravene Article 19, then by reason. 
of Article 14, the Act cannot be applied to such companies alone Here again we 
express no opinion on this question since we have not dealt with Article 19 in 
relation to the impugned Act 


On our view that the 1mpugned Act contravenes Article 14 of the Constitution 
and 1s void, the petitioners must succeed The petitions are allowed and the rules 
nist m them are made absolute. The petitioners an W P Nos 2191 of 1965 and 1614 
of 1964 will be entitled to costs with Counsel's fees ineach of the petitions fixed at 
Rs. 250. There will be no order as to costs in the rest of the petitions 


V.K. ———— Petitions allowed, 


- IN THE HIGH COURT OF JUDICATURE AT MADRAS 


(Appellate Jurisdiction ) 
Present ‘—Mnr. P. CHANDRA REDDY, Chief Justice AND Mr. Justice M NATESAN. 


Tamizhazhagan and another .. Appellants* 
v. 
The Revenue Divisional Officer, Namakkal, Salem District 
and others . Respondents 


Madras Prevention of Insults to National Honour Act (XIV of 1957) section 5—Competency of State 
Legislature to enact—If falls within Entry 1 of List HI or Entry 97 read with Entry 93 of Last I of Schedule 
VII to the Constitution of India—Scope and interpretation of Entry 1, Last HT—Section 5 1f offends Article 19 
(D (a) or 19 (1) (f) of the Conshtutwon of Indua—Offence under section 5—If involves. mora? 
delanguency—Crimes involuing moral delinquency—Tests to determine 


Madras Panchayat Act (XXXV of 1958), section 25 (1)—Ifoffends Article 14 of the Constitution of India— 
Conviction under section 5 of Prevention of Insults to National Honour Act (Madras Act XIV of 1957)—If taints 


a person unth moral delinquency——Conorcted person uf disqualefted under section Z5 (1) for electon as a member of a 
anchayat 


Section 5 of the Prevention of Insults to National Honour Act (Madras Act XIV of 1957) squarely 
falls under the head, “ Criminal law ” m Item 1 of List III of Schedule VII to the Constitution of 
India and so 1s within the legislative competence of the State Legislature The legislation 1s not with 
respect to National honour but with respect to an offence in, which National honourisinvolved The 
purpose of the Act, its pith and substance, 1s to give statutory recognition to a public sentiment , to: 
penalise that which 1n the view of the State the community regards as improper and offensive to its 
sentiments The fact that the subject National honour ıs not within the State's competence cannot 
preclude the State from acting within its sphere and making criminal, wrongful abuse or insult to 
National honour It 1s manifest that the legislative purpose is to create a crime and not to create for 
the people emblems of National honour 


State of Rajasthan v. G Ghawla, AYR 1959S C 544 and Russel'vy The Queen, (1882) LR. 7 AG. 
829, Rel on 


Obiter) Madras Act XIV of 1957 may conceivably fall even under the head “ Public order ” 1 
ieni of List II of Schedule VII to the Constitution of India as 1t will be open for the State under that 
head to prohibit by punishment any act or conduct likely to disturb peace and public tranquillity or 
interfere with the placid hfe of the community However, 1t ıs unncesssary to canvass the tenability 
of the ri cea under Item 1 of List II as 1t could without any difficulty be maintained under Item t. 
of List I 


When examining the character of an enactment the constitutional validity of which 1s put in issue, 
the presumption being in favour of its validity, the Court will, 1f possible, give it such construction as 
psc ee a ee a ee 

* WA No 260 of 1965 and 

W.P. No. 751 of 1965. ard January, 1966. 
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will enable it to Have effect Unless the invalidity of an enactment is beyond doubt, the Court will 
not strike down an Act as ultra vires. 


While considering the legislative competency of the State and interpreting the heads of legislation 
with reference to any particular measure, the test applied 1s to look for the pith and substance of the 
measure, its object or legislative intent, 1ts purpose, and then find whether, thus substantialised the 
measure falls within the field of legislation assigned to the State In other words, 1t must be seen. 
whether the Act 1s ** with respect to ” any of the matters in the State List or 1n the Concurrent List. 


If two constructions are possible and a legislation could properly be related to one of the enumerat- 
ed heads of legislation, that construction should be given to the statute which will avoid making 1t falli 
unde: the residuary power, particularly when relating it to the residuary power would invalidate the 
Act, though it ıs also true that the language of the enactment cannot be strained nor its immediate 
object and purpose ignored with a view to avoid its falling under the residuary power 


The head of legislation ** Criminal law ” in Item 1 of List Has of wide significance and compre- 
hensive in its scope Under this head the State Legislature and the Parliament have competence to. 
legislate upon all matters which relate to criminal law, so long as the laws so enacted do not affect 
offences against laws expressly excluded under the entry itself The contention that the State cannot 
under this head create new offences, even though it 1s not an offence against any Jaws 1n respect of 
matters in List I or List II, 1s not tenable The power under this head 1s not limited to offences in 
respect of laws made in Last III. 


Section 5 of the Prevention of Insults to National Honour Act (Madras Act XIV of 1957) does 
not contravene Article 19 (1) (a) of the Constitution of India which guarantees freedom of speech and. 
expression Section 5 only penalises the wilful burning of any copy or a part of the Constitution The 
word “ wilfully ” denotes an evilintention Itis not every burning of a copy of the Constitution that 
1s made an offence It 1s the burning of tne Constitution with an intention of desecrating or insulting” 
it tha 1s penalised This 1s apparent from the Short Title and the Preamble of the Act, ıt being an. 
established principle of interpretation of statute that if very general language 1s used 1n an enactment, 
which it 15 clear must have been intended to have some limitation put upon it, the Preamble may be 
used to indicate to what particular instances the enactment 1s intended to apply 


Thus, the restriction placed by section 5 of the Madras Act XIV of 1957 must be held to be reason- 
able and in the interest of public order within the meaning of Article 19 (2) of the Constitution of India, 


Nor does the section violate the fundamental right guaranteed under Article 19 (1) ( f) of the Con- 
stitution of India Nobody can clam any fundamental right to anaoy and injure the feelings of 
large sections of the public by desecrating or insulting a document embodying the Constitution which 
they venerate and hold dear, and plead that he can do what he pleases with his own property 


In re N V Natarajan, (1964) 2MLJ 530. (1964) ML J (Cri ) 666, followed 


It cannot be contended that section 25 (1) of the Madras Panchayat Act (XXXV of 1958) is 
discriminatory and 1s violative of Article 14 of the Constitution of India on the ground that this provi- 
sion differs from similar provisions 1n other enactments in respect of elections to local bodies The 
Act by itself does not discriminate between one class of persons and another class, where both classes 
of persons are similarly situated The Act has classified persons who have been convicted for offences 
involving moral delinquency This classification cannot be said to be irrational 


The offence under section 5 of the Prevention of Insults to National Honour Act (Madras Act: 
XIV of 1957) 1s an offence volving moral delinquency and therefore a person who 1s convicted and 
sentenced under that section would be disqualified under section 25 (1) of the Madras Panchayat Act 
(XXXV of 1958) for election as a member of a Panchayat 


It 1s difficult to postulate and lay down any hard and fast rule or enunciate any cut-and-dned prin- 
ciple as to what crimes may be said to involve moral delinquency As a concept, ıt does not lend itself 
to any precise definition However, a fair working rule may be phrased thus morals and standards 
of social behaviour, the duties which one human being owes to his fellow being or to the society are 
potential materials for the legislator and 1f the breach of the then current moral or social code 1s also 
according to law an offence, the offence could generally, without probe intoits innate character be 
held to mvolve moral delinquency That heavy punishments are provided for particular offences 
and law considers them as grave crimes may not always be conclusive of the existence of moral 
turpitude ın the offence Nor can the severity of the punishment actually meted out 1n any particular 
case, orits lightness, determine the issue one way or the other One element there must be for an 
offence to take 1n the taint of moral turpitude the act must be regarded as immoral or disreputable, 
unworthy and discreditable 1n an honest citizen and discountenanced by society, regardless of 
whether the act 1s punished by law as an offence But bad motive ıs not a necessary ingredient for 
being guilty of moral turpitude , a man's view may be perverted and a negation of what society at 
large considers as moral. 


Case-law discussed. ! t 

On ultimate analysis the position resolve to tais : whenever the question arises whether a particular 
offence involves moral delinquency, the particular case will have to be decided on its owa facts and the 
conclusion will have to be 1n accordance with the public morals of the time and the commonsense of the 
community as ultimately judiciallyinterpreted Here again the context and the purpose for which the 
character of the offence has to be determined will have a bearing on the matter The question has to- 
be approached not ın an abstract fashion, but bearing in mind the implications of the particular offence: 
and the requirements and object of the statute for which moral element has:to be assessed. 
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The phrase ‘ moral delinquency ' 1n section 25 (1) of the Madras Panchayat Act cannot be given 
a narrow construction Any offence that would have the effect of embarrassing a man socially by 
lowering him 1n public estimation and affecting his reputation must be held to be an offence involving 
moral delinquency under that provision 


Appeal under Clause 15 of the Letters Patent against the Order of the Honour- 
able Mr Justice Srimvasan, dated 17th August, 1965 and made ın the exercise of the 
Special Original Jurisdiction of the High Court in Writ Petition No 2141 of 1965 
presented under Article 226 of the Constitution of India to issue a Writ of certiorari 
calling for the records ın ROC No 2261/64, dated 22nd January, 1965 on the file 
of the Revenue Divisional Officer, Namakkal and quash the same 


M K .Numbwar for P R Gokulakrishnan and B Soundarapandian, for Appellants 
in WA No 260 of 1965. 


V G Row, C Kothandaraman and N G R Prasad, for Petitioner in W P No 751 
of 1965. 


The Additional Government Pleader on behalf of Respondents 1 to 4in WA 
No 260 of 1965 


The Advocate-General, The Additional Government Pleader and 7. R. Srim- 
vasan, for Respondents ın WP. No 751 of 1965. 


The Judgment of the Court was delivered by 


JNatesan, F —These two cases raise certain interesting and important questions, 
particularly the competency of the State Legislature to enact Madras Act XIV of 
1957, Prevention of Insults to National Honour Act (hereinafter referred to as the 
Act), and whether section 5 of the Act 1s invalid as violative of the fundamental 
rights guaranteed under Article 19 (1) (a) and (1) (f) of the Constitution A further 
question for consideration and one of some difficulty 1s, whether a conviction under 
section 5 of the Act for burning a copy of the Consititution taints a candidate for 
election as a member of a Panchayat under Madras Act XXXV of 1958 with 
moral delinquency, and under section 25 (1) of the Panchayat Act disqualifies him 
for election Another plea is raised that the disqualification as imposed under 
section 25 (1) ıs discriminatory and offends Article 14 of the Constitution 


Weshall first briefly set out the facts ın the two cases W.A No. 260 of 1965 arises 
out of the election held ın January, 1965 of members for the Namagiripet Town 
Panchayat, Salem District The nomination of the appellant Tamuzhazhagan, 
a voter 1n the electoral rolls for the Panchayat, was rejected by the Returning Officer 
on the sole ground that he had been convicted by the Sub-Divisional Magistrate, 
Sankar, m GC No 294 of 1964 on 6th October, 1964 and sentenced to undergo 
R I. for six months under section 5 of the Prevention of Insults to National Honour 
Act. The Returning Officer took the view that the offence was one involving moral 
delinquency and therefore the appellant was disqualified for election as a member. 
Section 25 (1) of the Panchayat Act Madras Act( XXXV of 1958) runs thus : 

** A person who has been sentenced by a criminal Court to imprisonment for any offence involving 
moral delinquency (such sentence not having been reversed) shall be disqualified for election as a 
member while undergoing the sentence and for five years from the date of the expiration thereof ” 
From the order of rejection the appellant preferred an appeal to the Revenue Divi- 
sional Officer, Namakkal, provided under the Rules Relating to the Conduct of Elec- 
tion of Members, and failing in the appeal, brought up the matter to this Court by 
way of an application under Article 226 of the Constitution in WP No 2141 of 
1965 The further details as to the offence and the conviction will be considered 
later But it may be stated for the present that the appellant had pleaded guilty 
of the offence with which he was charged, wilfully burning Part XVII of the Consti- 
tution of India on 4th October, 1964 at about 5 P M 1n the Shandypet Maidan at 
Rasipuram. When the writ petition came up before our learned brother Srinivasan, 
J, the validity of the Act has already been the subject of consideration ın another 
case by a Division Bench in In re N V Natarajan!.. ‘The learned Judges Veeraswami 
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and Kunhamed Kutti, JJ , before whom the constitutionality had been raised on 
an application to quash charges under section 5 of the Act read with section 120-B 
of the Indian Penal Code, upheld the constitutionality of the xmpugned section 5 of 
the Act On the question whether the offence under the Act involved moral delin- 
quency, considering the nature of the offence, Srinivasan, J , held that here was a 
case of wilful and callous disregard of the feelings of the public and indeed a positive 
injury to their feelings in the shape of burning the Constitution, and that it cannot 
be lightly regarded as an offence not involving, moral delinquency On the view 
and following the Division Bench’s decision above referred to on the question of the 
validity of legislation, the learned Judge discharged the rule ms: Hence the appeal. 


The other case W P No. 751 of 1965 relates to the election of members to the 
munor village panchayat of Kambarajapuram, Kancheepuram Taluk, Chingleput 
District There are only two wards for the panchayat, each ward to elect three 
members, the total strength of the panchayat being six The election was to be held 
on 2nd February, 1965, the last date for nomination being 81st of January, 1965. 
The same was the date for scrutiny ofnomination papers The petitioner K M Raja- 
gopal and eight others filed their. nomination papers for the first ward and for 
the second ward five persons filed their nomimations At the scrutiny held by one 
Srinivasan, a "Tamil Pandit of the Municipal High School, Kancheepuram, the 
Election Officer for the election 1n question, the nomination of the petitioner was 
rejected suo motu It 1s stated that no reasons were given in writing im spite of a 
request by the election agent of the petitioner On the rejection of the petitioner’s 
nomunation—according to the petitioner in a arbitrary fashion—itis stated that the 
other eight candidates for the first ward and all the candidates for the second ward 
withdrew their nominations and no election was therefore held as programmed. 
The petitioner was able to secure ın writing the ground of rejection of his nomina- 
tion paper only on 9th December, 1965 on an application to the Returning Officer. 
Tt 1s found that the nomination of the petitioner has been rejected on the ground 
that he sustained disqualification, having suffered R I for sx months by the convic- 
tion 1n CC No 54 of 1964 on 15th May, 1964 for offences punishable under sec- 
tions 143 and 120-B, Indian Penal Code, read with section 5 of Madras Act XIV 
of 1957 From the counter-affidavits filed by the Returmng Officer and the Elec- 
tion Officer in this case it is clear that the first respondent herein did not, when scruti- 
nising the nomination paper, exercise his own discretion It transpired that on 
30th January, 1965, the Returning Officer had sent to the Election Officer for his 
information and guidance a confidential letter he had received from the third res- 
pondent in the writ petition, giving a hst of persons convicted under sections 143, 

.109, 120-B and 182, Indian Penal Code and section 32 of the Police Act and section. 
5 of the Prevention of Insults to National Honour Act The Election Officer, who 
has been made the second respondent in the application, frankly states in his 
counter-affidavit . 

** As I said, I bona fide thought that in communicating the letter of the third respondent along with 

the enclosure the first respondent intended to inform me that trese persons whose names are found in 
the list are disqualified in law and that I should reject their nominations if received. ” 
Apart from other grounds common with the writ appeal, a special ground 1s raised 
in this case that the Election Officer has surrendered his judgment to the dictates 
of the first and third respondent and the rejection of the nomination paper is there- 
fore invalid In view of several questions raised in the writ petition and the same 
questions arise for consideration in WA No 260 of 1965, the writ petition itself 
was taken up for hearing by us 


Petitioners ın both the cases are prominent members of a political party, the 
Dravida Munnetra Kazhagam, and ıt ıs their case that the acts ın question which: 
have been labelled an offence are merely expressions of their views and ventilation 
of their grievance with regard to the language issue commonly referred to as the 
Anti-Hindi agitation As would be seen from the F I R. and the charge-sheet 1n the 
record of WP No 751 of 1965, the General Secretary of the DM K already at a 
conference held at Madras on the 12th and 13th October, 1963 had announced the- 
decision of the Kazhagam to conduct an agitation against the imposition of Hindi im 
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Madras State by burning publicly Part XVII of the Constitution of the Indian 
Republic In the cases before us 1t 1s ın furtherance of this agitation and to mark 
their protest against the 1mposition. of Hindi, the petitioners had publicly burned 
copies of Part XVII of the Constitution after duly announcing their intention to do 
so and courted arrest They pleaded guilty to the charges levelled against them 
and suffered imprisonment voluntarily. 


We shall first take up for consideration the competency of the State Legisla- 
ture to enact Madras Act XIV of 1957 The Act zs entitled an Act to prevent insults 
to National Honour The Preamble runs thus 


“ Whereas ıt 1s expedient and necessary to prevent certain offences against the Indian National 
Flag, pictures, effigies and statute of the father of the Nation, or the Constitution of India ” 


The Short Title of the Act as found ın section 1 1s 
“This Act may be called the Prevention of Insults to National Honour Act, 1957 ” 


Section 2 of the Act makes a wilful burning or desecrating or insulting any effigy, 
picture or portrait of Mahatma Gandhi an offence punishable with imprisonment 
of either description for a term which may extend to three years or with fine or with 
both Section 3 makes a wilful causing of damage to or destruction of any statute 
of Mahatma Gandhi an offence Section 4 makes a wilful burning or desecrating 
or insulting the Indian National Flag an offence Section 5 whose validity is 
jmpugned and with which we are concerned 1n the present cases, runs thus 


** Whoever wilfully burns or desecrates or insults any copy or copy of a part of the Constitution of 

India, shall be punishable with imprisonment of ether description for a term which may extend to 
three years or with fine or with both ” 
Of the remaining two sections in the Act, section 6 makes an attempt to commit any 
of the offences pumshable under the Act as an offence commutted, and section 7 pro- 
vides that a person proceeded against under the provisions of the Act shall not be 
exempted from any other action that may be taken agamst him The principal 
argument on behalf of the petitioners urged with considerable force ıs that the Act in 
‘question deals with national honour, the subject 1s national honour and the substance 
of the legislation 1s to create emblems of national honour and protect them from dese- 
cration. It 1s contended that national honour 15 not a subject either in the State 
Last or ın the Concurrent List of the Schedule VII to the Constitution It does not 
come under any specific head 1n Last I and under Head 97 of List I and Article 248 
of the Constitution the Parliament will have the exclusive power to make laws in 
relation thereto. 


Now, when examining the character of an enactment the constitutional validity 
‘of which 1s put in issue, the presumption being ın favour of its validity, the Court will, 
if possible, give it such construction as will enable ıt to have effect Unless the 
invalidity of an enactment ıs beyond doubt, the Court will not strike down an Act 
as ultra vires Under the Constitution the State legislative power is to be found 
either under List II of the Seventh Schedule, the State List, or under List III, the 
‘Concurrent List The Advocate-General appearing for the State would primarily 
rest the State's legislative power 1n the matter under Item 1 of List III— 

** Criminal law, rocluding all matters in the Indian Penal Code at the commencement of the Cons- 
titution, but excluding offences against laws with respect to any of the matters specified 1n List I or List 


TI and excluding the use of naval, military or air forces or any other armed forces of the Union in aid 
of the Gmail power ” 


Alternatively it 1s submitted that the State could rely on Item 1 of List II — 


“Public order but not including the use of naval, military or air force or any other armed forces of 
the Union in aid of the civil power ” 

While considering the legislative competence of the State, and interpreting the 
heads of legislation with reference to any particular measure the test applied 1s to look 
for the pith and substance of the measure, its object or legislative intent, its purpose, 
and then find whether, thus substantialised the measure falls withm the field of 
legislation assigned to the State The decisions of the Judicial Committee. from 
Canada under the British North America Act, 1867, may be usefully referred to ın 
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this context Under the Canadian Constitution the general residuary power is 
vested in the Dominion Parliament and an attempt has been made to divide the 
important subjects of legislation between the Dominion and the Provinces. Section 
92 of the British North America Act gives to the Provincial Legislatures exclusive 
authority to make laws in relation to matters coming within the list of enumerated 
Provincial subjects and section 9] lists the matters coming within the competency of 
the Dominion Parliament, besides a general power to legislate for the peace and 
good Government of Canada In Subramanyan v Muthuswami!, a case arising under 
the Government of India Act, 1935, the Legislative Lists wherein are in the mam 
and substantially followed under the present Constitution, after referrmg to the 
British North America Act, Gwyer, Q J observed. 

“Tt must inevitably happen from time to time that legislation, though purporting to deal with a 
subject in one list,touches also on a subject 1n another list and the different provisions of the enactment 
may be so closely intertwined that blind adherence to a strictly verbal interpretation would result 1n a 
large number of statutes being declared invalid because the Legislature enacting them may appear to 
have legislated ın a forbidden sphere Hence the rule which has been evolved by the Judicial Gommit- 
tee whereby the impugned statute 1s examined to ascertain its ‘pith and substance’ or its ‘true nature 
and character’ for the purpose of determining whether it 1s legislation with respect to matters in this 
lust or in that  Quizens Insurance Go v Parsons? , Russel v Reg?, Unwn Collery Go v Bryden*, Attorney- 
General for Canada v Attorney-General for British Golumbia 5, Board of Trustees of Northern. Irrigation District v. 
Independent Orders of Foresters$ In my opinion, this rule of interpretation 1s equally applicable to the 
Indian Constitution Act ” - 


In the same case Sulaunan, J , observed that 1t was wrong to assume that the doctrine 
of ‘pith and substance’ laid down by their Lordships was a special doctrine 
exclusively applicable to the Canadian Constitution. When examining the heads 
or items ın the lists, Gwyer, C J , ın Unted Provinces v Atsqua Begum’, observes ` 

* I think, however, that none of the 1tems ın the lists 1s to be read 1n a narrow or restiicted sense 


and that each general word should be held to extend to all ancillary or subsidiary matters which can 
fairly and reasonably be said to be comprehended in it ” 


The legislation for different purposes may deal with the same subject-matter But 
the question in each case would be as to the true nature and character of legislation 
or as to what 1s also termed ‘ pith and marrow’ of the legislation It ıs the view of 
Sir Ivor Jennings ın his work, “ The Constitutional Laws of the Commonwealth ” 
(Second Edition at page 192) that the specific heads refer to purposes. We are 
inchned to agree with this approach and the case-law in our country supports ıt. 
The first step when examming a Legislature’s competency ıs to see whether the Act 
15 ‘ with respect to? any of the matters in its List or ın the Concurrent List. Ifat ıs 
notin either of the Lists, then the Act falls to the ground. Ifıt falls in the 
Concurrent List and there 1s repugnancy between the law of the State and the law 
of the Umon both under the concurrent spheres the law of the Union will prevail. 
The State legislation could, however, prevail, notwithstanding the repugnancy, 
if the State law was reserved for the President and has received his assent under 
Article 254 of the Constitution. 


In State of Rajasthan v Chawla’, Hidayatullah, J., delivering the judgment of 
the Supreme Court, states : 


“ After the dictum of Lord Selborne 1n Queen Empress v Burah?, oft-quoted and applied, 1t must be 
held as settled that the Legislatures 1n our country possess plenary powers of legislation. This is so 
even after the division of the legislative powers, subject to this that the supremacy of the Legislatures 1s 
confined to the topics mentioned as Entries ın the Last conferring respectively powers on them These 
Entries, 1t has been ruled on many an occasion, though meant to be mutually exclusive, are sometimes 
not reallyso They occasionally overlap, and are to be regarded as enumeratio simplex of broad cate- 
gores Where in an organic instrument such enumerated powers of legislation exist and there 1s a 
conflict between rival Lists, 1t 1s necessary to examine the impugned legislation in its pith and sub- 
stance and only if that pith and substance falls substantially within an Entry or Entries conferring legis- 
lative power, 1s the legislation valid, a slight transgression upon a rival hst, notwithstanding ” 











1 (194) 1MLJ (Supp) 1 (1940) FLJ 6 LR (1940) AC 513 


(F.G) 157 AIR 1941 FC 47 at 51 7 (1941) 1 MLJ 746- LR 68 IA 34 
2 (1881) LR 7 AC 96 AIR 1941 FG 16 at 25 

3 (1882) LR 7 AC 829. 8 1959 SCJ 485 1959 MLJ (Cri) 309. 
4& LR. (1899) AG 580 9 LR.(1878) 3A C 839 


5. LR (1930) AC 111. 


200 -| v © THE MADRAS LAW JOURNAL REPORTS. ' [1966 


The learned Judge refers to the passage in Subramanian v. Muthuswami*, which has. 
already been set out, and observes . 

* It 1s equally well settled that the power to legislate on a topic of legislation carries with it the 
Power to legislateonan ancillary matter which can be said tobe reasonably mcludedinthe power 
given ’ i 
The legislative power being conferred under the Constitution “with respect to” 
heads of Legislation in the Lists, the scope and ambit of the expression “ with respect 
to” has been the subject of consideration In the British North America Act, the 
phrase used ın conferring power 1s “ın relation to ” and it 1s in the Commonwealth 
of Australian Constitution Act in section 51 while the powers of the Parhament are 
specified, the phrase ‘‘ with respect to ” ıs used, In Subramanian v Muthuswamo, 
at page 54 Sulaiman, J , elaborates the phrase “ with respect to ? thus 

“ To avoid such difficulties the Imperial Parliament has thought fit to use the expression “ with 
respect to ? which obviously means that lookmg at the legislation as a whole, ıt must substantially be 
with respect to a matter in one List or the other A remote connection ıs not enough ‘Those words do 
not connote the idea that ıt must be absolutely and exclusively within one Last and not encroaching, 
not even in an indirect way, upon any other. ” 

In United Provinces v. Aliqua Bagum?, Varadachariar, J., comparing the two phrases 
** with respect to " and “ relating to? remarks at page 45 thus . 

“A pomt was made by the learned Counsel for the respondents that section 100, Constitution Act 

used the expression ‘ with respect to any of the matters enumerated 1n the List’ and not words like 


* relating to the matters enumerated in the List’ It seems to me that the words “ with respect?" 
are not by any means less comprehensive than the words ‘ relating to’. ”? 


In Wynes’ Legislative Executive and Judicial Powers in Australa, 3rd Edition, at 
page 30, the comment with reference to “‘ with respect to ” runs thus * 

“The late Mr Justice Higgins frequently drew attention to the fact that the Constitution commits 
to the Commonwealth Parliament power to make laws, etc — ** with respect to ” that 1s to say, * on the 
subject of" the enumerated powers The matter 1s of some importance, for, as the learned Judge 
observed n Mr Arthur's case “ we have to determine 1n each case what s the subject of the legislation-~ 
what subject 1s the Act * with respect to’ what 1t affects—not what things or operations 1t may indirectly 
affect " On the other hand, the force of this argument must not be over-estimated for Parlament 
cannot enlarge the scope of its powers beyond the hmits expressed in the Constitution by references to 
the words “ with respect to ”, as, for example, by attempting to define the subject matters of legisla- 
tive power 1n a particular case The true position 1s that the Commonwealth may legislate ** with 
respect to ” certam subjects, which means that ıt may exercise all necessary and incidental powers, 
including the power of passing ancillary provisions which’ may not be strictly and directly referable 
to the actual heading under which the grant 1s made ” 

In the footnote is noted the.observation of Latham, C J , in the Banking case?, that 
** no form of words has been suggested which would give a wider power ” than these 
words which conferréd “ as wide a legislative power as can be created ” 


We may, at the outset, state that the attack on the wees 1s confined 1n the present 
case only to section 5 where burning of a copy of the Constitution 1s made an offence. 
The contention for the petitioners is that the subject of this Act 1s even ex facie. 
National Honour and that a copy of the Constitution 1s made an emblem of National 
Honour. Our attention ıs drawn to certain items ın List I—Items 23, 24, 62, 53 
64 and 67, where National Highways, National Water Ways and Institutions of 
National Importance are found The argument 1s that similarly National Honour 
could properly be a subject of legislation only by the Union In our view, this is 
not a proper test. ‘The fact that matters of national unportance are to be found only 
in List I, 1s not of much importance and cannot add to the argument, if 1n fact the 
pith and substance of the Legislation 1n question cannot be found under one or other 
of the Items in List II or Lost III Learned Counsel would have us examine the 
contents of the umpugned Legislation side by side with Central Act XTX of 1950 the 
Emblems and Names (Prevention of Improper Use) Act. Under the Schedule to 
the Act are to be found the Indian National Flag, and the name or pictorial 
representation of Mahatma Gandhi or Pandıt Jawaharlal Nehru, besides various 
other items There 1s to be found also the name, emblem or official seal of the United 
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Nations Organisation, the emblems of the St John Ambulance Association and. 
any name which may suggest or be calculated to suggest the patronage of the Govern- 
ment of India or the Government of a State and soon The object and purpose of 
that Act is entirely different Its purpose ıs to prevent improper use of certain 
emblems and names for professional and commercial purposes The argument 1s 
that the impugned Act by section 5 creates an emblem of national honour ın a. 
copy of the Constitution and 1t could only be done by the Parliament under its resi- 
duary legislative power. It may be that the Act is not for the first time defining 
or creating national honour, but certamly, it is the contention that it 
marks out a copy of the Constitution as one of the emblems of national honour and. 
therefore 1t would come under Item 97 of List I and any offence relating to such 
emblem would fall under Item 93 of List I Mr M K. Nambuar for the petitioners 
would contend that there must be first substantive law and then provisions for punish- 
ment in relation to ats breach There can be an offence only against a law 1n respect. 
of a matter Learned Counsel Mr Nambiar would concede that the same Act 
may contain both the law and penal provision 1n relation thereto As we under- 
stand learned Counsel, the impugned Act relates to national honour, makes a copy: 
of the Constitution a subject of national honour, and makes 1t an offence to burn 
thecopy The Act will therefore fall under Article 254 of the Constitution or Item. 
97 read with Item 93 of the Union List. Therefore it ıs outside the legislative com- 
petency of the State Ifit ıs “ public order," Item 1 1n the State List, thatis relied 
upon for the legislatrve competence, then there must be a law relating thereto- 
and any offence against the law would come under Item 64 of the State Last. 
Admittedly there ıs no substantive law relating to public order on the subject. 
Mr. V G Rao for Messrs Rao and Reddy would submit in the alternative that 
the Act creates only offences, that ıt does not fall under List II and ıt cannot 
fall under Item 1 of List III as the head of offence thereunder should be confined. 
to matters under List III 


We shall first take up for consideration the claum of the State that the pith and 
substance of legislation is ** Criminal Law,” Item 1 of List III, and that an offence 
1$ created under the impugned Act for the first tıme. — It 1s submitted by the learned 
Advocate-General for the State that the present legislation 1s not ancillary to any 
of the matters ın Last I or to any matter outside Lists II and III. While it 1s 
contended for the petitioners that unquestionably this ıs a legislation relating to 
national honour, the contention contra is that the primary intent 1s to make certain. 
act an offence, and the penal provision is not merely ancillary to any substantive 
law, the purpose, aim and object of the legislation itself being to create offences. 
Now, when the subject-matter of the legislation could properly fall under the head. 
* Criminal Law,’ 1t should not be referred to the residuary power In Subramaniam v. 
Muthuswam*, Sulaiman, J, observes at page 55. 

** But resort to that residual power (section 104 of Government of India Act, 1935), should be the 

very last refuge It is only when all the categories in the three Lists are absolutely exhausted that 
one can think of falling back upon a non-descript ? 
Of course, the residuary power under the present Constitution 1s not of the same kind 
as under the Constitution of 1935 The three Lists under the Constitution Act of 
1935 were intended to be exhaustive. Now residuary subjects are recognised even 
in List I—Item 97 Still, if two constructions are possible and legislation could 
properly be related to one of the enumerated heads of legislation, the construction 
should be given to the statute which will avoid making it fall under the residuary 
power, particularly when relating ıt to the residuary power would invalidate the 
Act. True, the language of the enactment cannot be strained, nor 1ts ummediate 
objects and purpose ignored with a view to avoid its falling under the residuary 
power A pretended exercise of power cannot be regularised by construction. 


The head of legislation ‘ Criminal Law,’ Item 1 1n the Concurrent List, is of 
wide significance and comprehensive 1n ats scope Criminal Law is made to include 
all matters included in the Indian Penal Code at the commencement of the Consti- 
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tution The all embrasive character of the head is only accentuated by this 
inclusion and further more emphasised by excluding from its scope offences against 
laws with respect to any of the matters specified m List I or List II, and excluding 
further the use of naval, military or air-force or any other armed forces of the Union 
in aid of the civil power Naval, military or air-force or any other armed forces of 
the Union ıs Item 2 ın the Union List Their use under the head of Criminal Law 
‘in the Concurrent List 1s specifically excluded. The need for such express exclusions, 
as we see 1t, 1llustrates 1ts scope and * Criminal Procedure’ is a separate head. In 
our view, under the head ‘ Criminal Law,’ the State Legislature and the Parliament 
"have competence to legislate upon all matters which relate to Criminal Law, so long 
as the laws so enacted do not affect offences against laws expressly excluded under 
the Entry itself. Mr. Nambiar would interpret the head as excluding offences in 
respect of any of the matters specified 1n Last I or List II, or falhing under the resi- 
-duary power of the Parliament, whether there 1s a law ın respect of the matter or 
not Learned Counsel would submit that the State cannot, under this head, create 
new offences, even though ıt is not an offence against any laws in respect of matters 
in List I or List II. The language of the head does not warrant this limitation. 
From the Concurrent List ıs excluded only offences against laws in respect of matters 
specified ın List I or List II We agree with the observations of Veeraswami, J, 
m In re N V Natarajan! * 

E the effect of the exclusion by the words * excluding offences against laws with respect 
to any of the matters specified ın List I or List IP is that, till a law 1s made with respect to any of the 
matters, in Last I or Last II, no limit 15 placed upon; and the exclusion does not operate to limit the 
ambit of the power under the head of * Criminal Law’ in Last III ” 

We are unable to accede to the contention of Mr V.G Rao, that the power under 
this head would be limited to offences in respect of laws made in Last TIT, that 1s 
the power 1s equated to the power that 1s to be found in Item 93 1n the Union Lust, 
and Item 64 1n the State List The heads of legislation—Item 93 of List I and Item 
64. of the List II—are clearly provisions designed to secure effective operation of 
valid legislation under the respective Lists It 1s needless to speculate whether, in 
the absence of such heads of legislation under List I and List II, penal provisions in 

’ respect of legislations under the Lists cannot be sustained as an incidental power and 
ancillary to the main purpose It looks as 1f the purpose of providing Items 93 and 
*64 1s to take them expressly out of Item 1 of List ITI, and provide against one Legis- 
lature making laws 1n relation to offences against laws made bv another Legislature, 
and that also explains the absence of a provision similar to Items 93 and 64 in List 
III Criminal Law surely, in our view, must mean also the creation of offences. 
All matters included in the Indian Penal Code at the commencement of the Constitu- 
tion are also brought under its scope But the specification of matters under the 
Penal Code does not exhaust the amplitude of the power The Indian Penal Code 
contains various categories of offences, offences against the State, offences against 
public tranquillity, offences by or relating to public servants, offences relating to 
elections, coins and Government stamps, weights and measures, offences relating to 
public health, safety, convenience, decency and of morals, offences relating to 
religion and human body, offences relating to property, and so on Section 5 of 
the Penal Code contemplates penal laws other than those specified under the Code, 
by special and local Jaws. The General Clauses Act (Central) Act X of 1897, 
defines offence as meaning “‘ any act or omission made punishable by any law for 

the time being in force ”. 

In Halsbary’s Laws of England, Third Edition, Vol. 10, at p 271, para 501. 
-criminal law and procedure are stated to deal with the nature, prosecution 
and punishment of crime, and.crime 1s defined as “an unlawful act or default which 
1s an offence against the public, and renders the person guilty of the act or default 
hable to legal pumshment ” It 1s stated, 

** Where a crime 1s often also an injury to a private person, who has a remedy 1n a civil action, it 1s 


zas an act or default contrary to the order, peace and well-being of society that a crime 1s punishable by 
the State " 
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In Mogul S. S. Co. v. McGregor Gow & Co.* Lord Esher, M.R., stated, “ an illegal 
act which isa wrong against the public welfare, seems to have the necessary 
elements of crime.” 


Bouvier’s Law Dictionary defines crime thus ° 


** Grime is defined as an act committed or omitted in violation of a public law forbidding or com- 
manding ıt , a wrong which the Government notices as 1njurious to the public and punishes 1n what 1s 
called a crimmal proceedings in its own name It generally denotes an offence of a deep and atrocious 
dye Crimes are defined and punished by statutes and by the common law and they embrace every 
indictable offence and include all immoral acts which tend to the prejudice of the community and are 
punishable criminally by Courts of justice ” 

In 14 American Jurisprudence, ** Criminal Law ,” at page 752, it 1s stated : 

“The term ‘ Criminal Law ’1s sufficiently comprehensive to cover allof that great branch of 
jurisprudence which deals 1n any way with crimes and punishments ” 

. At page 753, defining crime, it is stated * 

** Certain kinds of wrongs are considered as of a public character because they possess elements of 
evil which affect the public as a whole, and not merely the person whose rights or property or person 
have been invaded Such a wrong is called a‘ crime’ The term is not easy to define Perhaps ıt 
can best be defined as any act or omission which 1s forbidden by law, to which a punishment 1s annex- 
ed, and which the State prosecutes in its own name If the law has provided no effectual means for the 
trial or punishment of a particular act, there 1s an immunity from punishment, no matter how great 
an offender the individual may be, nor how much his crimes may have shocked the sense of justice of 
the country or endangered its safety ” 

It ıs clear from the above that ıt ıs for the State according to its view of public 
policy, to declare any particular act to be a crime As noticed in Rouvier’s Law 
Dictionary a wrong which the Government notices as injurious to the public and 
punishes it, will be a crime. ‘We have for instance, section 295 of the Indian Penal 
Code, making injury to or deftling places of worship with intent to insult the 
religion of any class of persons an offence Under that section, whoever destroys, 
damages or defiles any place of worship or any object held sacred by any class of 
persons with the intention of thereby insulting the religion of any class of persons or 
with the knowledge that any class of persons 1s likely to consider such destiuction, 
damages or defilement as an insult to their religion, shall be punished with umprison- 
ment of either description for a term which may extend to two years, or with fine 
or with both But this provision is confined to insulting the religion of 
any class of persons, and the religious susceptibilities of any class of persons This 
section and other provisions 1n the Act, like section 295-A (providing against deli- 
berate and malicious acts intended to outrage the religious feelings of any class by 
insulting its religion or religious beliefs), section 297 (making ıt a crime to trespass 
on burial places or places of worship with the intention of wounding the feelings of 
any person or insulting the religion of any person, or offering indignity to any human 
corpse), and section 509 (making 1t penal to insult the modesty of a woman by word, 
gesture or act), give an idea of the wide sweep that Criminal Law could take 


Patriotism and loyalty to the Constitution are matters of feeling and conduct 
with the human,spirit. They are capable of drawing out of man the highest of his 
noble qualities and supreme sacrifice They belong to the category of feelings which, 
at any rate at the present stage of society and world order, man regards as of para- 
mount importance From such belief flows sentiments of great regard and venera- 
tion to objects which symbolise such feelings The Constitution of India which the 
people of India have given themselves, symolises the realisation of their cherished 
dreams after decades of unparalleled sacrifice, and it 1s but natural to expect any 
citizen of India to regard with veneration any document that embodies the Consti- 
tution True, the Constitution can be amended and has been amended several 
times, but the Constitution is an organic instrument and carries within ıt the power 
to get itself amended. To the instrument as ıt stands he pays his deepest homage. 
/It symbolises to him his hard won sovereignty, 1t contains his charter of rights 


It 1s quite a common feature to be observed that people in this country, at least 
large sections, look with veneration upon any parchment, paper, palm leaf, or slate, 
HO D IOS dcc CNM NRI MN ROKCN QU ME, OMNEM ERU CS cca dip CIMUÉMES 
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which records any writing, as manifestations of Goddess Saraswathi If, in such 
circumstances, the State should think it necessary to declare the wilful burning of 
any article embodying the Constitution or part of ıt, an offence, the State 1s only dis~ 
charging its duty, and 1eflecting the sentiments of large sections of the Indian public, 
it 15 only making punishable an act which may otherwise go unpunished, though at 
might have offended the sentiments of large sections of the community, and deeply 
wounded their feelings — It will be a case of mala in se, that ıs, an offence against. 
nature or contrary to the moral sense of the community, and not a mere mala 
prohibita, that 15, an offence against laws which enjoin positve duties and forbid things- 
which are not mala in se, to which ıs annexed a penalty for non-comphance. 


Here we would like to quote the observations of the Supreme Court in Veera- 
badran Chettiar v. Ramaswami Naicker! The decision impliedly recognise the 
duty of the State to protect the sentiments and susceptibilities of 1ts different groups 
of citizens That was a case of religious susceptibilities The question in that case- 
was whether the breaking in public of an unconsecrated clay idol of God Ganesa. 
held sacred by a large section of Hindus with the express intention of insulting the 
feelings, of the Hindu community would be an offence under section 295, Indian. 
Penal Code The Indian Penal Code had used the words * any object held sacred 
by any class of persons." Duiffermg from this Court and holding that 1dols are only 
illustrative of those words and the objects destroyed need not be consecrated ones, 
Sinha, J , delivering the judgment of the Supreme Court, remarks at page 1035 * 


“A sacred book like the Bible, or the Koran, or the Granth Saheb, 1s clearly within the ambit of 
these general words If the Courts below were right ın their interpretation of the crucial words in 
section 295, the burning or otherwise destroying or defiling such sacred books will not come within the 
purview of the penal statute In our opmion, placing such a restricted interpretation on the words 
of such general rmport, 1s against all established canons of construction Any object, however trivial 
or destitute of real value in itself, 1f regarded as sacred by any class of persons, would come within the 
meaning of the penal section Nor is it absolutely necessary that the object, in order to be held sacred, 
should have been actually worshipped An object may be held sacred by a class of persons without 
bemg worshipped by them — It is clear, therefore, that the Courts below were rather cynical in so light- 
ly brushing aside the religious susceptibilities of that class of persons to which the complainant claims 
to belong The section has been intended to respect the religious susceptibilities of persons of different 
religious persuasions or creeds Courts have got to be very circumspect 1n such matters, and to pay due 
regard to the feelings and religious emotions of different classes of persons with different beliefs, rres- 
pective of the consideration whether or not they share these beliefs or whether they are rational or other- 
wise, in the opinion of the Court ” 


Our attention was drawn by the learned Advocate-General to Proprietary 
Articles Trade Association v Attorney-General for Canada*, a case arising under the 
British North America Act The Dominion Parhament of Canada sought to main- 
tain the validity of the impugned legislation by referring to Item 27 ın section 91 1n 
the Dominion List, which ran 

“Criminal Law, excepting the constitution of Courts of criminal jurisdiction, but including the 
procedure in criminal matters” 
For the Province it was contended that the legislation fell within the exclusive legis — 
lative powers of the Province under the heads “ Property and Civil Rights or 
Administration of Justice " After posing as one of the questions for consideration, 
whether in substance, the legislation fell within the enumerated class of subjects or 
whether, on the contrary, under the guise of enumerated class, 1t was an encroach- 
ment on an included class, the Judicial Committee observed 

“Criminal law’ means ‘the criminal law m its widest sense’ Attorney-General for Untario v Hamilton. 
Street Railway Go 3 Tt certainly 1s not confined to what was criminal by the law of England or of any 
Province in 1867 The power must extend to legislation to make new crimes, Criminal law connotes 
only the quality of such acts or omissions as are prohibited under appropriate penal provisions by 
authority of the State The criminal quality of an act cannot be discerned by intuition , nor can it 
be discovered by reference to any standard but one, Is the act prohibited with penal consequences? 
It appears to their Lordships to be of little value to seek to confine crimes to a category of acts which. 


by their very nature belong to the domain of ‘ criminal jurisprudence’, for the domain of criminal 
jurisprudence can only be ascertained by examining what acts at any particular period are declared by 


- 
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the State to be crimes, and the only common nature they will be found to possess 1s that they are prohi- 
‘bited by the State and that those who commit them are punished. ” 


Reference may be made to the decision of the Judicial Committee in Attorney- 
General for Britwsh Columbia v Attorney-General for Canada*, where again the amplitude 
of the head of legislation Criminal Law, head 27 of section 91 of the British North 
America Act, came up for consideration Following the Proprietary Articles Trade 
Association case?, above referred to, Lord Atkin states 


“ The basis of that decision 1s that there is no other criterion of ‘ wrongness! than the mtention of 
the Legislature in the public interest to prohibit the act or omission made criminal Cannon, J , was 
of opinion that the prohibition cannot have been made ın the public interest because ıt has m view 
only the protection of the individual competitor’s of the vendor This appears to narrow unduly 
the discretion of the Domimon Legislature in considering the public interest The only limitation on 
the plenary power of the Dominion to determine what shall or shall not be criminal 1s the condition 
that Parhament shall not ın the guise of enacting criminal legislation in truth and in substance encroach 
on any of the classes of subjects enumerated 1n section 92 — It 1s no objection that it does in fact affect 
them Ifa genurme attempt to amend the criminal law, 1t may obviously affect previously existing 
«wil mghts The object of an amendment of the criminal law, as a rule, 1s to deprive the citizen of 
the right to do that which apart from the amendment, he could lawfully do No doubt, the plenary 
power given by section 91 (27) does not deprive the Provinces of their rights under section 92 (15) 
of affixing penal sanctions to their own competent legnlation.” 


Reference was made on behalf of the petitioners to The Board of Commerce case. 
Emphasis was laid on the following passage at page 199 of the report. 

** It 1s quite another thing, first to attempt to interfere with a class of subject committed exclusively 
to the Provincial Legislature, and then to justify this by enacting ancillary provisions, designated as 
new phases of Dominion criminal law which require title to so interfere as basis of therr application.” 
In the context of the enactment now impugned before us, this observation has no 
bearing. The ummediately preceding observations of Viscount Haldane are apposite 
for the present case 


* Itisone thing to construe the words ‘the criminal law, except the constitution of Courts of 
ermmunal jurisdiction, but including the procedure in. criminal matters! as enabling the Dominion 
Parlament to exercise exclusive legislative power where the subject-matter is one which byits very 
nature belongs to the domain of criminal jurispurdence A general law, to take an example, making 
incest a crime, belongs to this class ^ 
It 1s after this passage that the observation relied upon by the learned Counsel for 

the petitioners comes The power of Parliament to make a crime under the general 
law was recognised 


The decision, Attorney-General for Ontario v Reciprocal Insurers*, 1s also not of any 
assistance.to the petitioners 1n the present case The Privy Council, no doubt, 
observes that 


“the Parhament of Canadaca nnot, by purporting to create penal sections under section 91, head 
27, appropriate to itself exclusively a field of jurisdiction ın which, apart from such a procedure, it 
could exert no legal authority, and that xf, when examined as a whole, legislation ın form criminal 1s 
found, ın aspects and for purposes exclusively within the Provincial sphere, to deal with matter, 
committed to the Provinces, ıt cannot be upheld as valid ” 


Certainly the legislation in the present case cannot be said to be criminal in form 
only. Scrutinized ın its entirety, the legislation is wholly criminal and, as admitted 
by Mr. V G Rao for the petitionersin W P. No 751 of 1965, the Act only creates 
offences Neither the Object and Reasons for the enactment, nor the Title can be 
decisive of the pith and substance or true character of the legislation Of its, seven 
sections leaving out the Title and the saving provision the rest of 1t only make 
offences of certam acts and provide for punishment The following observations 
in the Reciprocal Insurers’ case*, may be usefully 1eferred to at p 343, 


** Their Lordships think ıt undesirable to attempt to define, however generally, the limits of 
Dominon jurisdiction under head 27 of section 91 , but they think ıt proper to observe, that what 
has been said above does not involve any denial of the authority of the Dominion Parhament to create 
offences merely because the legislation deals with matters which, in another aspect, may fall under 
one or more of the sub-divisions of the jurisdiction entrusted to the Provinces It is one thing, for 
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example, to declare corruption m municipal elections, or negligence of a given order in. the manage- 
ment of railway trains, to be a criminal offence and punishable under the criminal Code , it 1s 
another thing to make use of the machinery of the criminal law for the purpose of assuming control of” 
municipal corporations or of Provincial Railways ” 


A charge of the latter kind that the State in this case was in the guise of enacting 
criminal law usurping the Centre’s legislative power cannot in our view be laid. 
The fact that the offence relates to the Constitution a matter of all-India concern 

and insult to what ıs termed as national honour ıs aimed at national honour not 
being within the State's legislative competence 1s neither here nor there when the 
legislative measure 1s for punishing a particular conduct not the subject of any- 
previous legislation by the Centre. 


The decision of the Privy Council in Russel v The Queen! is of considerable 
significance and requies specific mention The case arose under the Temperance 
Act of Canada on a conviction under the Act The question raised before the Privy- 
Council was that, having regard to the distribution of legislative powers under the 
British North America Act it was not competent for the Parliament of Canada to 
pass the Act in question For the Provinces several items under the Provincial’ 
List were relied upon under one or the other of which the Act could be contamed. 
Dealing with the head ‘ property and civil rights? of the Provinces the Judicial 
Committee stated . 


“ Next, their Lordships cannot think that the Temperance Act in question properly belongs to the- 
class of subjects, ‘property and civil rights’ Tt has in its legal aspect one obvious and close simularity to: 
laws which place restrictions on the sale or custody of poisonous drugs, or of dangerously explosive 
substances ‘These things, as well as intoxicating liquors, can, of course, be held as property, but a law- 
placing restrictions on their sale, custody, or removal, on the ground that the free sale or use of them 1s 
dangerous to the public safety, and making it a criminal offence punishable by fine or imprisonment to 
violate these restrictions, cannot properly be deemed a law in relation to property in the sense in which 
those words are used 1n the 92nd section What Parliament is dealing with in legislation of this kind 
2s not a matter 1n relation to property and tts rights, but one relating to public order and safety That is the pri- 
mary matter dealt with, and though incidentally the free use of things in which men may have property 
is interfered with, the incidental interference does not alter the character of the law Upon the same 
considerations the Act «n question cannot be regarded as legislation. in relation to cwil rights In however large 
a sense these words are used, 1t could not have been intended to prevent the Parlament of Canada from declaring and 
enacting certain uses of property, and certain acts in relation to property to be criminal and wrongful Laws whick 
make it a criminal offence for a man wilfully to set fire to has own rouse on the ground that such an act endangers the 
public safety, or to overwork a horse on the ground of cruelty to the animal, though affecting wn some sense property and 
the right of a man to do as he pleased unth his own, cannot properly be regarded as legislation 1n relation to property 
or to cwil rights Nor could a law which prohibited or restricted the sale or exposure of cattle having a 
contiguous disease be so regarded Law of this nature designed for the promotion of public order, 
safety, or morals, and which subject those who contravene them to criminal procedure and punishment, 
belong to the subject of public wrongs rather than to that of cıvıl rights They are of a nature which 
fell within the general authority of Parlament to make laws for the order and good government of 
Canada, and have direct relation to criminal law, which 1s one of the enumerated classes of subjects 
assigned exclusively to the Parhament of Canada ” (The emphasis (italics) 1s ours.) 


State of Rajasthan v. G. Chawla? gives a direct lead for the determination of the 
present case The impugned Act was a State law entitled Ajmer (Sound Amplifiers. 
Control) Act. The case arose out of a prosecution for breach of the conditions of a 
permit granted under the Act- inter alia that the amplifiers had been so tuned as to be 
audible beyond the prescribed lumit While the State relied on Entry 6 of the State 
Last ‘ Public Health and Sanitation Hospitals and Dispensaries ’ to oust the Juris-- 
diction of the State Item 31 of the Union Last ‘ Post and Telegraphs, Telephones, 
Wireless, Broadcasting and other like forms of communication.’ was relied upon. 
Before the Supreme Court besides Entry 6, reliance was placed on Entry, 1 
‘Public Order (but not .. .etc)' Hidayatullah, J ,1n validating the legislation: 
as within the legislative competence of the State, observes ` 


** There can be little doubt that the growing nuisance of blaring loudspeakers powered by ampli- 
fiers of great output needed control, and the short question 1s whether this salutary measure can be- 
said to fall within one or more of the Entries ın the State List It must be admitted that amplifiers are 
instruments of broadcasting, and even of communication, and in that view of the matter, they fall with- 
im Entry 31 of the Union List The manufacture or the licensing of amplifiers or the control of their 
ownership or possession, including the regulating of the trade in such apparatus 1s one matter, but the 
a aa aa a a a BY 
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control of the ‘use of such apparatus, though legitimately owned and possessed, to the detriment of” 
tranquillity, health and comfort of others is quite another It cannot be said that public health does 
not demand control of the use of such apparatus by day or by night, or in the vicmity of hospitals or 
schools, or offices or habited localities The power to legislate ın relation to public health includes the 
power to regulate the use of amplifiers as producers of loud noises when the right of such user, by the 
disregard of the comfort of, and obhgation to, others, emerges as a manifest nuisance to them 


The pith and substance of impugned Act ıs the control of the use of amplifiers 1n the interests of 
health and also tranquility, and thus falls substantially (1f not wholly) within the powers conferred to 
preserve, regulate and promote them and does not so fall within the Entry in the Umon List, even 
though the amplifier the use of which 1s regulated and controlled 1s an apparatus for broadcasting or” 
communication ” 

The Jearned Judge refers with approval to the observations of Latham, C J., of 
Australia in Bank of New South Wales v. The Commonwealth} > ~ 


** A power to make laws ‘ with respect to ’ a subject-matter 1s a power to make laws which 1n reality 
and substance are laws upon the subject-matter It1s not enough that a law should refer to the subject- 
matter or apply to the subject -matter , for example, 1ncome-tax laws apply to clergymen and to hotel- 
keepers as members of the public , but no one would describe an income-tax law as being, for that 
reason, a law with respect to clergymen or hotel-keepers — Building regulations apply to buildings 
erected for or by banks , but such regulations could not properly be described as laws with respect to 
banks or banking " 

Considerable reliance was laid by the learned Counsel Mr. V G. Rao on a 
passage in the judgment in In re JY. V JYatarajan?, already referred to, for his conten- 
tion that the subject of the 1mpugned legislation is national honour, a matte: wholly” 
outside the competence of the State Legislature The learned Judge, Veeraswami, 
J., while referring to the veneration with which the nation looked upon the National 
Flag, the Father of the Nation, and the Constitution, has stated 


“The essence of the Act is the legislative recognition of the facts that Mahatma Gandhi as the 
Father of the Nation, the Indian National Flag which symbolises the sovereignty of this country and 
the Constitution of India, which 1s the supreme document and which enshrmes the set up of the 
Democratic Republic, the mghts and aspirations of the nation and the machmeries of the Govern- 
ment are amongst those constituting our national honour and that any of the said acts done wilfully 
1s an insult to the Indian Nation and 1ts honour and 1s a penal offence _ While the subject of legis- 
lation 1s the national honour and its purpose is to preserve and protect it from‘any wilful acts of insult 
atis obvious that what 1s basic to the Act 1s public propriety and orderliness ” 


We do not read the phrase ‘ the subject of legislation’ ın the passage quoted 
as referring to the purpose or object of legislation The clauses immediately follow- 
mg negative any such inference The purpose of legislation ıs public propriety and. 
orderliness, ın recognition of the deep consciousness of the community in the matter 
of the Constitution, National Flag, and the Father of the Nation As ın the Canada 
Temperance Act case?, m the above case, 1t may be that the Act which 1s prohibited, 
which 1s the gist and crux of the legislation, affects a matter not within the legislative 
competence of the State But 1t ıs not that matter that ıs the subject of the legisla- 
tion It may be that itis a subject on which the effect of the legislation incidentally 
falls, but that is not the real object of the legislation The legislation 1s notwith 
respect to national honour, but with respect to an offence in which national honour 
ıs involved The purpose of the Act, its pith and substance, ıs to give statutory 
recognition to a public sentiment , to penalise that which in the view of the State the 
community regards as improper and offensive to 1ts sentiments The fact that the 
subject national honour ıs not within the State's competence cannot preclude the 
State from acting within its sphere and making criminal, wrongful abuse of or insult 
to national honour The Sound Amplifer’s caset, above referred to, 1f we may say so 
with respect, neatly brings out the distinction 


The decision of Chagla, C J, and Gajendragadkar, J, (as he then was) in 
Kalidas Athmaram v Emperor®, a decision under the Bombay Haryan (Removal of 
Social Disabilities) Act, under the Government of India Act, 1935, may also be 
referred to The contention there was that the subject-matter of the legislation, the 
removal of the social disabilities of Haryans, did not form part either of List II or 
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‘List III in the Seventh Schedule of the Act. Itıs not to be found ın Last I ^ Chagla, 
CJ held that the impugned legislation clearly fell under Item 1 of List III in the 
Concuirent List, corresponding to the present Item 1 of List HII, Crimmal law It 
was observed . ( 

** Now, reading this statute as a whole, it is clear that ıt was the view of the Legislature that social 
‘disabilities from which the Haryans suffer should be removed According to the Legislature, anyone 
who was privy to the contmuance of these social disabilities should be punished, and the Legislature 
also took the view that the only way that the haryan’s status and position could be improved was by 
‘punishing those who continued to inflict disabilities upon Haryans Therefore, in passing this Act, 
what the Legislature has done 1s to add to the body of crimimal law It has created new offences ” 

Clearly, ın our view, the impugned section squarely falls under Item 1 ‘ Criminal 

Law’ in List ITT, and so 1s within the legislative competence of the State It has 
declared an act to be a crime and added to the penal law ofthe State Itis manifest 
that the legislative purpose 1s to create a crime and not create for the people emblems 
of National honour. After decades of struggle and sacrifice the people had already 
given themselves a Constitution which they were proud of and which symbolised 
their National honour The Act made punishable any intentional insult to the Con- 
stitution The Act became necessary as there was clear threat of such insult from 
certam quarters We are in entire l'agreement with Veeraswami, J, in In re 
N.V Natarajan’, that the impugned section 5, is, 1n any case, competent for the State 
-Legislature to enact under the head ‘ Criminal Law’ 1n the Concurrent List We 
may, in passing, remark, that, though ıt has not been referred to, ıt ıs conceivable 
that legislation relating to copies of the Constitution may come under Item 39 
of the Concurrent List under the head ‘ Books’. 


The State ın the alternative relied on the head of legislation, Public Order, 
Item 1 of List II As it stands and ıs conditioned, except for the exclusion of the use 
of naval, military or air forces or any other armed forces of the Umion in aid of the 
civil power, the term is the most comprehensive term and of the widest amplitude, 
the maintenance of public order within the State beng primarily the concern of the 
State Plenary powers of legislation for the mamtenance of public order within the 
State 1s to be found defined as “an expression of wide connotation and signifies 
that state of tranuquillity prevailing among the members of a political society as a 
result of the internal regulations enforced by the Government which they have insti- 
tuted”? Preventive detention for reasons connected with the security of a State and 
maintenance of public order, etc , 1s however, found in Item 3 of List III and Pre- 
ventive Detention for reasons connected with the defence, foreign affairs, the security 
of India, etc , 1s,found in Item 9 of List I According to Mr MK. Nambiar, there 
cannot straightaway be creation of an offence under this head , there must be a law 
relating to public order specifying rights and duties of the citizens , and only breach 
thereof could be made an offence under Item 64 of List II Our attention 1s drawn 
to various statutes relating to public order which have been passed, like Madras 
Maintenance of Public Order Act I of 1947, the Assam Maintenance of Public 
Order Act, 1947, and the Orissa Maintenance of Public Ordet Act, 1950 We can- 
notagree .Inour view, 1t will be open under the head Public Order itself to prohibit 
by punishment, any act or conduct likely to disturb peace and public tranquillity or 
interfere with the placid lıfe of the community 


Reference was made to a decision of the Supreme Court in the Superintendent, 
Central Prison v Dr Loha? But there the concept of Public Order was considered 
under Article 19 (2) as amended by the Constitution 1st Amendment Act of 1951. 
‘The learned Judge, Subba Rao, J , who spoke for the Court, observes at page 639 


“ But in India under Article 19 (2) this wide concept of * public order ’ is split up under different 
heads It enables the imposition of reasonable restrictions on the exercise of the right to freedom of 
speech and expression 1n the interests of the security of the State, friendly relations with foreign States, 
public order, decency or morality, or in relation to contempt of Court, defamation or incitement to an 
offence All the grounds mentioned therein can be brought under the general head ‘ public order’ 
in 1ts most comprehensive sense But the juxtaposition of the different giounds indicates that, though 
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sometimes they tend to overlap, they must be ordinarily intended to exclude each other “‘ Public 
order " is therefore something which 1s demarcated fiom the others In that limited sense, particularly 
in view of the history of the amendment, ıt can be postulated that * public order’ 1s synonymous with 
public peace, safety and tranquillity ” 


The very decision also recognises that an Act need not expressly state that it 1s for 
the maintenance of public order and the purpose of the Act may be implied there- 
from For the petitioners reliance was placed on the decision of the Federal Court 
in Rex v Basudeva!, a case arising from a detention order made ın pursuance of the 
UP Prevention of Blackmarketing (Temporary Powers) Act, 1947 Blackmarket- 
ing was intended to be put down by the Act and ın striking down the impugned 
provision in the Act as outside the competency of the Piovincial Legislature, it 1s 
observed at page 68 

“ The learned Advocate-General urged that habitual black-marketing in essential commodities 
was bound sooner or later to cause a dislocation of the machinery of controlled distribution which, in 
turn might lead to breaches of the peace and that therefore, detention with a view to prevent such black- 
marketing was covered by the Entry Itis true that the black-marketing 1n essential commodities may 
at times lead to a disturbance of public order but so may, for example, the rash driving of an automobile 
or the sale of adulterated foodstuffs Activities such as these are so remote in the chain of relation to 
the maintenance of public order that preventive detention on account of them cannot, 1n our opinion, 
fall within the purview of Entry 1 of List II Preventive detention ıs a series invasion of personal 
liberty, and the power to make laws with respect to 1t 1s, in the case of Provincial Legislature, strictly 
limited by the condition that such detention must be for reasons connected with the maintenance of 
public order. The connection contemplated must, in oui view, be real and prowmate, not farfetched 
or problematical ” 


But it must be pointed out that earher with reference to the ‘ pith and substance’ 
rule at page 68 it 1s remarked 


‘“-Turnmg to the main question, the leaned Judges below invoked somewhat unnecessarily what 
may be called the pith and substance rule for a true solution of the problem That rule has been 
evolved by the Judicial Committee for determining whether a particular statute 1s legislation with res- 
pect to matters ın the one or the other of the Lists m Schedule VII No such question arises ın the 
present case The real question 1s whether the preventive detention provided for m section 3 (1) itself 
makes no reference to the maintenance of public order ” 


Legislative competency under the three Lists 1s one thing, the testing of the validity 
of any particular Act under the guaranteed fundamental rights ıs quite a different 
matter In State of Rajasthan v G Ghawla?, the Supreme Court has indicated that 
the Ajmer (Sound Amplifiers Control) Act could be brought conceivably under 
Entry I of the State List also In Russel v. The Queen?, which we have considered 
rather zz extenso above, the Temperance Act of Canada is stated t6 be designed for 
the promotion of public order, safety or morals. The end and purpose of the ım- 
pugned legislation, the key to 1ts substance, can be seen from the circumstances in 
which the Act came to be passed. In the Statement of Objects and Reasons ıt is 
set out that certain persons had been threatening to burn the Constitution of India, 
the National Flag and portraits and pictures of Mahatma Gandhi and to destroy 
his statutes or otherwise desecrate or insult them, and the Government considered 
that the action should be put down firmly. No doubt, neither in the Act nor ın the 
Statement of Objects and Reasons do we find any specific reference to a threat to 
disturbance of public order and breach of public peace. There is noticeable 
economy in words But the objects whose desecration 1s made penal are such that 
one could well infer that 1t 1s taken for granted that there will be breaches of public 
peace and stiong protest from the public if the threats are carried out. However, 
it 15 unnecessary, m our view, to canvass further the tenability of the legislation under 
Item 1 of List II, as ıt could without any difficulty be maintained under Item 1 of 
List III 


We shall next take up for consideration the contention that the measure offends 
the fundamental rights under Article 19 (1) (4) and (1) (f) of the Constitution. Lear- 
ned Counsel contends that section 5 of Act XIV 0f1957 completely prohibits with- 
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out limitation even peaceful demonstration and that even a mere innocent burning 
of a copy of the Constitution or part of it 15 itself made an offence. Learned Counsel 
submits that burning objects ıs a recognised and well-known form of protest or 
demonstration, and the bringing home to the Government and to the public by 
those who desire to do so, their objection to certain provisions of the Constitution 1s 
by a blanket provision wholly penalised. This, 1t1s submitted, 1s interference with 
the fundamental rights of freedom of speech and expression, demonstration ın what- 
soever form being a form‘of expression or communication of ideas 


To start with, we are unable to read section 5 as an unreasonable restraint 
The freedom guaranteed under Article 19 (1) (a) 1s subject to imposition of reasonable 
restrictions 1n the interests of the sovereignty and integrity of India, the security of 
the State, their relations with foreign States, public order, decency or morality or 
in relation to contempt of Court, defamation or incitement to an offence. We do 
not understand learned Counsel as contending that even desecrating or insulting 
a copy of the Constitution could not be restrained. As we understand him, it is 
the clamping down by a blanket ban of a known form of demonstration—be it ever 
so innocent that 1s questioned Our attention was drawn to the decision of the 
Supreme Court ın Kameshwar Prasad v. State of Bthar1, wherein Rajagopala 
Ayyangar, J., delivering the judgment of the Court observes at page 1170: 

“ Without going very much into the niceties of language it might be broadly stated that a de- 
monstration 1s a visible manifestation of the feelings or sentuments of an individual or a group Itas 
thus a communication of one’s 1deas or others to whom it 1s intended to be conveyed. It 1s m effect 
therefore a form of speech or of expression, because speech need-not be vocal since signs made by a 
dumb person would also be a form of speech as A demonstration might take the form of an 
assembly and even then the intention 1s to convey to the person or authority to whom the communica- 
tion 1s intended the feelings of the group which assembles It necessarily follows that there are forms 
of demonstration which would fall within the freedom guaranteed by Articles 191(1) (a) and 19 (1) (b) 
It 1s needless to add that from the very nature of things a demonstration may take various forms , 1t may 
be noisy and disorderly for instance stone throwing by a crowd may be cited as an example ofa violent 
and disorderly demonstration and this would not obviously be within Article 19 (1) (a) or (b) Itean 
equally be peaceful and orderly such as happens when the members of the group merely wear some 
badge drawmg attention to their grievances ” 

Proceeding the learned Judge refers to the decision of the Supreme Court in Superin- 
tendent, Cental Prison v P M Lohia?, and observes at page 1171 ° 


** The learned Judge (Subba Rao, J ) stated that in order that a legislation may be “ in the interest 
of public order "' there must be a proximate and reasonable nexus between the nature of the speech 
prohibited and public order The learned Judge rejected the argument that the phrase “in the 
interests of public ogder ? which 1s wider than the words “ for the maintenance of public order ” 
which were found in the Article as ouginally enacted, thereby sanctioned the enactment of a law which 
restricted the right merely because the speech had a tendency however remote to disturb pubhc order 
"The connection has to be intimate, real and rational The validity of the rule now impugned has to 
be judged with reference to the tests here propounded ” 


Dealing with the 1mpugned rule, the learned Judge observes at page 1 172 : 


** The vice of the rule, 1n oux opinion, consists n this that ıt lays a ban on every type of demonstra- 

tion, be the same however innocent and however incapable of causing a breach of public tranquillity 
and does not confine itself to those forms of demonstrations which might lead to that result. ” 
For the petitioners reference was also made to Arthur Termimello v. City 
of Chicago? Wedo not find how this case can help the petitioners in the 
context of the present case. There can be no disagreement that for a successful 
democracy there must be utmost freedom of speech and expression. The citizen 
should be legally free to argue for the ushering in of what he considers 
to be the proper language policy by constitutional methods. A democratic Govern- 
ment should in the ultimate be controlled by the consensus of the governed and the 
process of reaching intelhgent popular decisions requires freedom of speech and 
expression. ‘This is guaranteed by the Constitution subject to reasonable restraints. 
While there must be freedom of discussion and freedom of opportunity to convince 
and bring round to one’s views others, one cannot overlook that large sections of 
the community may not be patient at all times with reference to propagation o 
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certain ideas in certain manners and forms. The State in the circumstances would 
have to solve the problem ın the light of the local condition that there ıs no danger 
to public order and peace. Freedom of speech and expression guaranteed by the 
Constitution is not absolute and the very freedom can be enjoyed only m an orderly 


society As noticed in Corpus Juris Secundum, volume 16, at page 1107 


“ Resort to epithets or personal abuse is not ın any proper sense the communication of information 
or opinion safeguarded by the Constitution, and its punishment as a criminal act raises no question 
under the Constitution and there are well-defined and narrowly hmuted classes of speech, the 
prevention and punishment of which does not raise any constitutional problem, including the lewd 
and obscenc, the profane, the libellous, and the insultimg or fighting words which by their very utter- 
ance inflict injury o1 tend to incite an immediate breach of the peace The right of free speech must 
be exercised with reasonable regard for the conflicting rights of others and the privilege of free speech 
does not confer on one individual the right to use that privilege to the injury of another ” 


Now, the impugned legislation penalses only wilfully burning of any copy or 
a copy of a part of the Constitution of India, and the word ‘ wilfully * is of consider- 
able import in the context ofits user. It1s not every burning ofa copy of the Consti- 
tution that is made an offence. * Wilfully ' there, 1s not just the equivalent of know- 
ingly or intentionally. Itis something more It 1s burning the Constitution pur- 
posely, the purpose getting apparent from the two succeeding words ‘ desecratés ’ 
or ‘insults’ and as revealed by the Short Title to the Act and the Preamble. ‘ Wil- 
fully ^, as we see it, denotes an evil intention and it is found in Stroud's Judicial 
Dictionary, 3rd Edition, Volume 4, at page 3305, that such 1s the common use of 
the word in the Enghsh language. ‘ Wilfully? in the context does not mean merely 
intentionally as opposed to accidentally which meaning it sometimes has. In The 
Queen v. Senior}, * wilfully ° 1s stated to mean that “ the act is done deliberately and 
intentionally, not by accident or 1nadvertence, but so that the mind of the person 
who does the act goes with it". The paper embodying the Constitution must be 
burned as embodying the Constitution , there must be deliberation to burn a copy 
or part of the Constitution with the intention of desecrating or msulting. No doubt 
ifthe words ‘ wilfully burns’ stand by themselves, 1t may take in an innocent burning 
of the paper containing the Constitution. But the words take their colour from the 
context. The enactment is not made «e vacuo. The circumstances in which the 
Act came to be passed, the object and purpose of the Act as revealed 1n the Preamble 
and the other parts of the Act provide the key to the understanding of the language 
and place a limitation on the words ‘ wilfully burns’. 


In Craies on Statute Law, 6th Edition, at page 177, the principles of interpreta- 
tion ın such circumstances as gathered from the case-law are set out thus: From 
Cox v. Hakes?, the following statement 1s extracted 


“ Tt cannot, I think, be denied that, for the purpose of construing any enactment, ıt 13 right to 
look, not only at the provision immediately under construction, but at any others found in connection 
with ıt which may throw light upon it, and afford an indication that general words employed in it 
were not intended to be applied without some hmutation °? General words therefore must be under- 
stood as used with reference to the subject-matter 1n the mind of the Legislature and limited to it ” 


In Watnery Combe, Reid & Co., Ltd. v. Berners?, Lord Haldane remarks : 


“That may be so interpreted where the scheme appearing from the language of the Legislature 
read 1n its entirety, points to consistency as requiring the modifications of what would be the meaning 
apart from any context or apart from the purpose ofthe Legislature as appearing from the words which 
the Legislature has used, or apart from the general law ” 


We are on a penal statute and when interpretation of the statute becomes necessary, 
it should lean towards preserving the liberty of the subject That the word ‘ burns ° 
in section 5 of the Act can only refer to burning with an intention of desecrating or 
insulting 1n the context of its user, will be apparent from the following illustration 
given 1n Maxwell on Interpratation of Statutes, 11th Edition, at page 324 : 

“ On the same principle, an Act which prohibited the ‘ taking or destroying ' of the spawn or fish 
would not include a ‘ taking’ of spawn to remove it to another bed, for the word ‘ destroying ’ with 


which ‘ taking ’ was associated, indicated that the taking which was prohibited was dishonest or mis- 
chievous 
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In an Act which made it penal to * take or kill’ fish without the leave of the owners of the fishery, 
the same kind of ‘ taking ' was similarly held to have been intended ” 


It is an established principle of interpretation of statute that 1f very gene1al language 
is used in an enactment, which itis clear must have been intended to have some 
limitation put upon it, the Preamble may be used to indicate to what particular 
instances the enactmentis intended to apply—see Craies on Statute Law, 6th Edi- 
tion, at page 203. If need be, we would read the conjunction ‘ o1 * before ‘ insults ° 
in section 5 as ‘and’, that the section may read * ‘‘ Whoever wilfully burns or 
desecrates and insults’, Vide Maxwell on Interpretation of Statutes, 11th 
Edition, at page 230 for an illustration where an absurd consequence was avoided 
and the real intention of the Legislature which was beyond reasonable doubt was 
effected by reading ‘on’ as ‘and’ 


In Frank and Wagnalls’ New Standard Dictionary ‘ insult’ is explained thus 
** To treat with gross indignity, msolence or contempt, by word or act ; officer an 
indigmity or affront to; ‘Desecrate ıs defined in the Dictionary as “‘ divert 
from sacred to a common use, give up to sacrilege; profane, as to desecrate a 
shrine or holy vessels ? 


Learned Counsel contends that even 1f a person burns a copy of the Constitu- 
tion ın the fastness of his own house, he could be held guilty under the section, and 
the wide sweep of the enactment beyond the needs makes the Act unconstitutional 
We do not construe the Act like that. The gist of the offence 1s insult and if insult 
is to be effective, ıt has to be conveyed. The law does not take note of uncommuni- 
cated or unexhibited ideas or thoughts or feelings. In the Law Lexicon of India, 
Ramanatha Iyer Edition, page 603, ‘Insult’ ıs explamed as being * active ° like 
outrage The language 1s ‘whoever msults’, not ‘whoever thinks he insults’: 
insult cannot be taken by a copy of the constitution , 1t will hurt the millions who 
pay homage to the Constitution. The burning that ıs banned ıs not one intended 
for absorption of stone walls or for edification of stoic philosopher-spectators. Itisa 
burning that one may expect would provoke and offend those hostile to the 1dea, 
while exciting the friendly and sympathetic to extremes of demonstration, with 
likelihood of violent classes between the two. 


The petitioners in this case have pleaded guilty to the charges levelled against 
them and they have also suffered imprisonment. The convictions have become 
final and their validity ıs being questioned only collaterally in the present proceedings, 
the matter arising under a different context. In In the matter of Tassadus Ahmad 
Khan Sherwani}, a Full Bench of the Allahabad High Court held that ın disciple 
nary proceedings taken against a member of the legal profession on account of his 
being convicted ofsome offence 1t was not open to the person against whom such pro- 
ceedings were taken to question the propriety of his conviction. The learned Judges 
followed the decision of the Judicial Committee in In the matter of Rajendra Nath 
Mukherjt®. In the circumstances, and in the view we take of the scope of section 5 
we do not think ıt necessary to elaborate further the discussion under Article 19 (1) 
(a) of the Constitution. Prima facie as we see on the construction placed on section 
5 the restriction must be held to be reasonable and 1n the interests of public order 
within the meaning of Article 19 (2) of the Constitution. We are 1n a democracy 
and if the sense of the community 1s outraged by the law 1t could make itself suffi- 
ciently felt in the press and in the Legislatures to put an end to any abuse and can 
always get the law amended 


Nor do we find any substance in the argument that the impugned provisions 
violate the fundamental rights of the petitioners under Article 19 (1) (f) of the Consti- 
tution. The contention is that the paper embodying the Constitution 1s the property 
of the petitioners and they can do what they please with ıt. But the fundamental 
right under Article 19 (1) (f) does not prevent the State from making laws imposing 
reasonable restrictions on the exercise of the right in the interests of the general public. 
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The petitioners cannot claim any fundamental right to annoy and injure the feelings 
of large sections of the public by desccrating o! insulting a document embodying 
the Constitution by law established which they venerate and hold dear. A man 
cannot set fire deliberately to his own cottage with an intention that the conflagra- 
tion should spread to the neighbouring cottages and plead that he can do what he 
pleases with his own property. In In re JY. V. Natarajan}, the learned Judges rejected 
the claim for protection under Article 19 (1) (f) of the Constitution and we are in 
entire agreement with the decision. 


We shall next examine the contention that the ban by section 25 (1) of the Pan- 
chayat Act on a person who has been sentenced by a Criminal Court to imprison- 
ment for an offence involving moral delinquency standing for election as a member 
of the Panchayat is discriminatory and violative of Article 14 of the Constitution. 
The discrimination alleged is not based upon anything inherent in the provision 
itself ; what 1s alleged 1s that this provision differs from similar provisions in other 
enactments in respect of elections to local bodies. In the earlier Panchayat Act 
of 1950 for a disqualification to operate asa ban the sentence of imprisonment 
should be for a period of not less than six months. Section 49 of the District Munici- 
palities’ Act also requires that the sentence of imprisonment by a Criminal Court 
should be for a period of six months or more, That Act further provides that the 
offence must be other than that of a political character, and should be an offence 
involving moral delinquency. The requirement of the Madras District Boards“Act, 
1920, 1s also similar and is found ın section 55 of the Act. The Madras City Muni- 
cipal Act, by section 52 (1) also provides disqualification only on simular grounds. 
But the Representation of Peoples Act, 1951, by section 7, enacts disqualification for 
membership to Parliament and the State Legislature in a case where a person has 
been convicted by a Court in India for any offence and sentenced to imprisonment 
for a period of not Jess than two years. In the Representation of Peoples Act, there 
is no specification that the offence should be one involving moral delinquency. 
The argument of discrimination 1s based upon the varying provisions in the matter 
of elections to the several bodies. We fail to see any discrimination that would come 
under Article 14, 1n this matter. First, 1t must be noticed that there 1s no such thing 
as a fundamental right to stand for election to any of these bodies. In respect of 
each of the electoral bodies particular qualifications are prescribed, and, with re- 
ference to any particular electoral body, one does not find any discrimination 
between one group and another. The different enactments adopt different standards 
in imposing disqualifications. The Madras Panchayat Act, 1958, by itself, does 
not discriminate between one class of persons and another class, where both classes 
of persons are similarly situated. The Act has classified persons, who have been con- 
victed for offences involving moral delinquency. This classification cannot be 
said to be irrational. It 1s well settled that, while Article 14 forbids class legislation 
1t does not forbid reasonable classification for purposes of legislation, and the only 
two tests that classification has to stand are (1) that the classification must be founded 
on an intelligible differentia, which distinguishes persons or things that are grouped 
together from others left out of the group; and (11) the differentia must have a rational 
relation to the objects sought to be achieved by the statute m question. In respect 
of Panchayat elections, the electorates are generally closed and compact bodies. 
The Panchayats are divided into waids,’and the members of the panchayat may be 
expected to be m close contact with their voters. They have to command the con- 
fidence of the villagers, the anonymity and impersonality which | without much 
difficulty could be had in town life will be hard to be retained ım villages, and the 
Legislature might well have thought that, in such circumstances, any imprisonment, 
provided it involved moral delinquency, should disbar a candidate from member- 
Ship. In our view, the argument based on Article 14 is wholly unteriable 


" 
We shall now take up for consideration the question whether the convictions 


in the two cases can be said to be for offences involving moral delinquency. The 
expression ‘moral delinquency’ has not been defined specifically anywhere, and the 
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principal argument strongly pressed before us is, that there is a distinction between 
offences against what may be called crimes against society and what the State may 
declare as offences in respect of political agitations The learned Counsel contends 
that the offences in question are just acts of civil disobedience by certain citizens, 
whose moral convictions 1n regard to certain policies of the Government compelled 
them to protest againt them openly and publicly. These citizens willingly courted 
imprisonment for their convictions, It 1s submitted that the motives which led 
these people to the acts in question cannot be stated to be base ones, nor the persons 
be labelled to be of a depraved character. 


Our learned brother, Srinivasan, J., who dealt with the writ petition, out of 
which the Writ Appeal arises, has observed * 


The Constitution, 1t 1s said, embodies high moral and spiritual values, to which an Indian citizen 
pays homage, and the public destruction of such a document, whatever might be the reason which 
impelled the person doing so, cannot but wound the deep-seated sentiments of the members of the 
public. It may be that there 1s one section of the public which does not regard the Constitution in that 
hght, but when there 1s an equally large, 1f not larger, section of the public, which does so, the act of 
parang, ithe Constitution was mtended mainly to wound the susceptibilities of a large section of the 
publie. 


We shall first consider the three cases of this Court, which have dealt with the 
question of moral delinquency or turpitude with reference to the Panchayat Act. 
Of the three cases, the only case, where there 1s reference to an argument based upon 
the offence being of a political character, is the one in Chelladorai v. Sornam!. But 
the actual conviction in that case was one under section 120-B read with sections 
109 and 129 of the Indian Penal Code, and sections 4 and 5 of the Explosive Substan- 
ces Áct, and the question did not really arise for consideration, as it was found that 
the revision petition could be disposed of on another point. Tne learned Judge, 
Anantanarayanan, J., in examining as to when an offence could be stated to be 
one involving moral delinquency, observed: 


“ For, we shall then have necessarily to be embroiled in the argument what a * political’ offence 
as, and that would be even more difficult to define In my view, applving the approach of negative 
exclusion, which may be fruitful m such cases, it 15 clear enough that all technical and formal offences, 
and offences not involving mens rea would be automatically excluded Next, an offence hike a rash and 
negligent act causing the death of a person, may be presumably excluded, for though rashness and 
negligence are states of mind, they do not involve a guilty mtention, and are not states of mind per se 
transgressing, the morallaw But where such an offence as criminal conspiracy, or waging war against 
an established Government (Government of India—section 121, Indian Penal Code), 1s committed ıt 
is very difficult to accept the validity of the decision that ‘ moral delinquency ’ 1$ not involved, because 
the motive 15 not personal, but political After a careful consideration of this aspect, I am inclined to 
feel that any grave criminal offence, which involves an element of guilty knowledge, and which thus 
transgresses the majesty of the law of crimes, will necessarily involve also an element of * moral delin- 
quency ' because of its anti-social content " 


While in a broad and general way the principle thus set out may be helpful, 
difficulty will arise mfindmg outthe content ofthe expression “‘ grave criminal 
offence". But the other element indicated, viz., anti-social content, is a matter 
which the Courts, which ultimately will have to find out which offence mvolves 
rds delinquency, can examine, when the relevant matters also are placed before 
them. 


The next decision, Haswaramurthy v. District Munsif, Ambasamudaram?, arose, 
out of the further stages of the above case. It 1s found from this case that the acts 
of which the petitioner was held guilty involved offences of criminal conspiracy to 
set fire to and blow up railway bridges and the like Clearly, the anti-social ele- 
ment is apparent. The offences, though ıt may be in pursuance of a political object, 
are grave offences under the Indian Penal Code. 


In the third case, Karuppiah v. Inspector of Panchayat and Collector of Ramanatha- 
fum when a Receiver in a Civil proceeding was taking steps to remove paddy 
rom a place where it had been stored, the Villagers prevented the Recerver from 
discharging his duties. The President of the Panchayat was part of that crowd, 
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and in the criminal case, the learned Sessions Judge of Ramanathapuram had obser- 
ved : 
** He (the President) had no personal interest 1n the matter and he has jomed the unlawful assem- 


bly ofthe other accused 1n protesting against the carrying away of the paddy, as he was the President 
of the local Panchayat interested 1n the other accused ” 


When considermg the question whether the President had become disqualified 
by reason of the conviction, and whether the offence was one involving moral turpti- 
tude, the learned Judge, Venkatadri, J., after referring to the two cases above cited, 
held that neither the conviction nor the punishment of the President in that case of 
imprisonment till rising of the Court, involved any moral delinquency. 


The Supreme Court had occasion to consider what would amount to moral 
turpitude or delinquency, when examining whether an Advocate was guilty of pro- 
fessional misconduct ın In re * P? an Advocate 1, Therein it 1s observed : 

“It may be that before condemning an Advocate for misconduct, Courts are inclined to examine 
the question as to whether such gross negligence involves moral turpitude or delinquency In dealing 
with this aspect of the matter, however, ıt 1s of utmost 1mportance to remember that the expression 
* moral turpitude oi delinquency ’ 1s not to receive a narrow construction Wherever conduct proved 
against an Advocate is contrary to honesty, or opposed to good morals, or 1s unethical, 1t may be safely 
held that ıt involves moral turpitude. ” 

In Ramanatha Iyer's Law Lexicon of India we find moral turpitude explained 
thug : 

“ Anything done contrary to justice, honesty, principle or good morals , an act of baseness, vileness, 
or depravity in the private and social duties, which a man owes to his fellow man, or to society in general 
contrary to the accepted and customary rule of right and duty between man and man .... .. .." 

In Corpus Juris Secundum, Volume 53, while dealing with libel and slander, 
at page 104, 1eferring to what crimes involve moral turpitude, 1t 1s stated . 

“ What crimes involve moral turpitude has been the subject or vast contention, extending from the 
view that moral turpitude mheres in every wilful breach of criminal statute to the position that only 
those crimes that present such vileness and depravity as arouse the abhorrence of all mankind arc 
intended A scriptural mhibition has been thought sufficient by some Courts conclusively to ascribe 
moral turpitude depends on the conception of the community It has been defined as an act of 
base- ness, vileness, or depravity 1n the private and social duties which a man owes to his fellow 


man or society 1n general, contiary to the accepted and customary rule of right and duty between 
man and man." 


In the foot-note it 1s stated thus ‘ 


* Moral turpitude need not be inherent in the nature of the crime itself It may spring, as here, 
from an alleged violation of a crimunal statute prohibiting under pain of punishment the commission 
of certain acts, " 

A reference to the American authorities shows that the term moral turpitude 
which 1s not different from moral delinquency, 1s not a new term, but has been the 
subject of consideration for centuries. It 1s found in Roman Law. In ancient 
Rome infama was a loss of civic honour and was a device by the Preators to enforce 
equitable duties . and turpitude meant that one was 1n fact unworthy of civic honour, 
so that this circumstance was to be taken into account 1n the exercise of discretion, 
for example, in the appointment of a guardian. The censor had power in the 
Roman Republic to note persons as infamous where their conduct or mode of ufe 
was out of accord with good morals. Bone mores were an agency of social control 
preserved and given effect by censorian power. 


In Corpus Juris Secundum, Volume 58, giving some of the definitions of * moral 
turpitude ’, 1t 1s stated (at page 1201): i 


** The term has also been defined as meaning anything done contrary to justice, honesty, principle, 
or good morals, anything done knowingly contrary to justice, honesty or good morals. ” 


Proceeding, 1t is found stated therein 


“ As a legal term, moral turpitude ıs defined as the quality of a crime involving grave infringement 
the moral sentiment of the community as distinguished from statutory mala prohibita, ” 


After further definitions, it 1s stated : 
ee —————————— PP Ü—ÍÁ tio ÀÁMYÀÁÀ1— aaa ui. 
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“ Considerable difficulty has been experienced 1n application of the term ‘ Moral turpitude’ to 
the facts of each case One of the reasons for this 1s that the term does not refer to legal standards, but 
rather has reference largley to moral character and state of mind , to those changing morals standards 
of conduct which society has set up for itself through the centuries Since standards of moral differ 
from time to time and at different places, and the concept of moral turpitude depends to some extent 
on the state of public morals, and 1s to be determined by the state of public morals and the common 
sense of the community, and since ‘ moral turpitude’ is a term which conforms to, and 1s consonant 
with, the state of public morals, 1t never can remain stationary, but 1t may vary according to the com- 
munity or the times It follows therefore that moral turpitude 1s adaptive, and ıs a-somewhat loose 
expression, the meaning of which must be left to the process of yudicial inclusion and exclusion as the 
cases are reached and as the standards of society change ” 


This statement, 1n our view, sets out the true position 


The phrase ‘ moral turpitude’ has been widely employed in the United States 
in legislation dealmg with immigration, disbarment, revocation of physicians’ 
licences, defamation, and credibility of witnesses, and Jatitude of interpretation 
enabled Courts to punish offenders who might under a less elastic terminology 


virtually escape unscathed. 

In Baleshwar Singh v District Magistrate and Collector}, a question for considera- 
tion was whether the giving of false information to a public ser vant, an offence under 
section 182 of the Penal Code, involved moral turpitude and so disentitled a person 
to get elected to the Panchayat. The learned Judge, Tandon, J., observes in this 


connection (page 74) ' 


“ Every false statement made by a person may not be moral turpitude, put it would be so, if it 
discloses vileness or depravity 1n the doing of any private and social duty which a person owes to his 
fellowmen or to the society in general If, therefore, the individual charged with a certam conduct 
owes a duty either to another individual or to the society 1n general, to act ın a specific manner or not 
to so act, and he still acts contrary to 1t and does so knowingly, his conduct must be held to be due to 
vileness and depiavity It will be contrary to accepted customary tule and duty between man and 
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man 4 

The question as to when an offence could be considered as involving moral 
turpitude has been the subject of detailed consideration by a Full Bench of the Alla- 
habad High Court, in Buddha Pita: v. S.D.O ?, where a candidate for Panchayat elec- 
tion had been convicted under the Prevention of Food Adulteration Act, a social 
legislation, for vending an article of food contaming prohibited colourmg matter 
The learned Chief Justice and Sharma, J., took the view that the offence ın question 
did not involve moral turpitude, while the othe: learned Judge differed. The 


learned Chief Justice observes (at page 386) 


* So an Act which is not immoral may be punished as an offence The duty not to use metanile 
yellow as a colouring matter ın a food article arises exclusively from a statutory provision and there is 
no element in 1t which can be said to be not capable of legal enforcement or cognizance It follows 
that there is nothing immoral in the use of metanile yellow in a food article I consider it 
illogical to hold that every offence made punishable under the Act involves moral turpitude just because 
the object behind the Act 1s to prevent adulteration of food Every act of mixing a substance with an 
article of food 1s not necessarily immoral Whether ıt 15 or not would depend upon the motive, if the 
motive 1s greed it may be immoral, but not if it 15 simply to make the article more attractive 01 more 
delicious When a person mixes a prohibited colouring matter ın an article of food he may do 1t only 
to make it more attractive or more delicious ” 


The other learned Judge, Beg, J , who dissented from his colleagues in the opinion, 
observes (page 393) - 


“The expression ‘offence mvolving moral turpitude’ ın clause (4) of section 5-A of the Act to my 
mind merely means that the offence should be such as to have the effect of embarrassing a man socially 
by lowering him in public estimation Ifan offence 1s such that the community regards a person con- 
victed of such an offence as one who has committed breach of social duties or obligations which a man 
owes to his fellowman or one who has acted dishonestly or agamst the established moral standards of 
honesty and integuty of accepted 1ules of good conduct, then conviction for such an offence would 
involve moral turpitude The important question, therefore, 1s not what the ingredients of the offence 


are, but how the community at large views the offence 


The learned Judge, Sharma, J, remarks (page 400) 


** One of the tests for determining the nature of the offence 1s to see whether ıt shocks the con- 
science of or 1s scorned at by the public or the society at large Whether an offence involves moral 
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turpitude will depiend on its nature and the circumstances 1n which ıt 15 committed An offence of a 
certain class may generally be considered to involve moral turpitude, but may not be so 1f committed 
m particular circumstances s.. ... secco art 

It will be seen that substantially the approach ıs the same, the difference comes in 
the application to particular facts. While we agree with the above observations of 
the learned Judge, Sharma, J., we find ıt difficult to follow up with one of the illus- 
trations given We cannot agree that a murder, 1f committed in a spirit of patri- 
otism, will be an exception It may be that patriots of the revolutionary type, who 
had committed murders of alien rulers, might have been applauded by sections of 
the community as heroes. But murder will not cease to be murder, if ıt is an offence 
under the Penal Code. Killing is permitted in war, but not in times of peace. An 
assassin will never be applauded by wight-thinking men, and certainly the m.ral 
Gode of India, as we see 1t does not approve of it Nor can we see any exception in 
respect of offences by political parties ın furtherance of political agitations. There 
may be all sorts of political organisations or forces in a country and members of them 
may commit all sorts of infractions of the criminal law in the belief that by so doing 
they will be furthering their political ends. But if there ıs an established Govern- 
ment, standing apart, concerned ın the enforcement of the criminal law, we cannot 
see how there can be a blanket exception in respect of political crimes. Nor is it possi- 
ble to define with precision what a political crime is , certainly it is not just a crime 
by a pohtician. The so-called political crimes too will have to be judged ın the hght 
of the principles above enunciated—whether the offences are shocking and abhor- 
rent to a large body of right-minded citizens. 


We may here usefully refer to a passage from Rescoe Pound’s Jurisprudence, 
Volume 1I, Part 3, at page 269: 

** At the end of the eighteenth century natural law jurists had much to say about a ‘mght of 
revolution’, or, if one 1s to use juristic terminology, for a political idea, a liberty of revolution Ana- 
]ytical junsts, on the other hand, have been zealous to point out that resistance to a law may be moral 
‘put cannot be legal The ‘ right of revolution °’ depends upon the natural law idea that the obligation 
of a legal precept depends upon 1ts conformity to a moral precept , upon the political juristic theory 
that the individual conscience 1s the ultimate moral and hence legal arbiter This way of thinking 
‘belongs to the extreme abstract mdividuahsm of the end of the eghteenth century which took no 
account of the social interest ın the security of political institutions as social institutions It made the 
‘individual the final Judge of his legal as well as of his moral duty to yield obedience to political 
authority. ” 

Surely in no modern State can the individual contend that he is the final judge of 
his legal as well as of his moral duty. 


It is difficult to postulate and lay down any hard and fast rule or enunciate any 
cut-and-dried principle as to what crimes may be said to involve moral delinquency. 
As a concept, it does not lend itself to any precise definition. Frankly, 1t depends 
on the ultumate authority which has to struggle to make articulate the norm or 
standard of moral behaviour which society expects at any particular period, in any 
particular case. A fair working rule may be phrased thus: Morals and standards 
of social behaviour, the duties which one human owes to his fellow being or to the 
society, are potential materials for the legislator, and, if the breach of the then current 

noral or social code is also, according to law, an offence, the offence could generally, 
without probe anto its mnate character, be held to involve moral delinquency | Diffi- 
culty will arise in analysing what laws reflect the moral sense of the community and 
drawing the line between offences involving moral turpitude, that 1s, containing m 
their ingredient an element of lapse from moral standards, and those not so tainted. 
Also laws are generally permanent, but moral ıdeas and standards change, and at times 
change very fast Law lags behind, and antiquated laws may stand unchanged 
penalising what a progressive advanced society considers highly moral and ethical. 
Some laws may have no relation to ethics or morals, others may have relation to 
moral values, but in advance of the moral sense of the generality of the body politic. 
Again, standards 1n certain facets of moral conduct, and probity would differ accord- 
ing to the place which the delinquent fills, or ıs to fill in society, his trade, occupa- 
tion or profession. Higher standards, and sometimes the highest standards of probity 
and good conduct are called for in certain professions and places of office and power. 
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That heavy punishments are provided for particular offences and law considers them. 
as grave crimes may not always be conclusive ofthe existence of moral turpitude in 
the offence, though it may indicate that the act must be inherently of the vilest cha- 
racter. Nor can the severity of the punishment actually meted out in any particular 
case, or its lightness, determine the 15sue one way or the other One element there 
must be for an offence to take 1n the tamt of moral turpitude—the act must be 
regarded as 1mmoral or disreputable, unworthy and discreditable in an honest citizen, 
and discountenanced by society, regardless of whether the act ıs punished by law 
as an offence. But bad motive ıs not a necessary ingredient for being guilty of moral 
turpitude , a man’s view may be perverted and a negation of what society at large 
considers as moral Tne following passage from State v .Malusky!, ın Corpus Juris 
Secundum, Volume 58, at page 1204 1s worth quoting 1n this context . 

“ However much every man may be answerable for his acts to his own conscience, society cannot 
permit each individual to say for 1t what is moral and what 1s immoral To him who hives only for the 
gratification of his appetites, there ıs no immorality ın doing so Some standard must exist according 
to which the determination as to whether act or conduct is moral or immoral ıs to be made That 
standard 1s public sentiment—the expression of the public conscience It may be manifest, unwritten, 
and more or less nebulous, as legend, as tradition, as opinion, as custom, and finally crystallised, written 
as the law Thus the standard is fixed by the consensus of opinion, the judgment of the majority. 
When the majority 15 slight, there 1s, of course, greater opposition on the part of the minority to the 
standard The majority may become the minority and the standard change But, so long as it is 
established, measurement must be made according to its terms ” 

On ultimate analysis the position resolves to this : whenever the question arises 
whether a particular offence involves moral delinquency, the particular case wiil 
have to be decided on its own facts, and the conclusion will have to be in accordance 
with the public morals of the time and the commonsense of the community as ulti- 
mately judicially 1nterpreted. Here again, the context and the purpose for which 
the character of the offence has to be determined will have a bearing on the matter. 
The question has to be approached not m an abstract fashion, but bearmg in mind 
the smplications of the particular offence, and the requirements and object of the 
statute for which the moral element has to be assessed. 3 

Applyimg these principles, we have no hesitation in holding that the offence 
in question of which the petitioners have been found guilty are offences involving 
mora! delinquency. The phrase ‘ moral delinquency ' 1n section 25 (1) of the Pan- 
chayat Act cannot be given a narrow construction. Any offence that would have 
the effect of embarrassing a man socially by lowering him im public estimation 
and affecting his reputation must be held to be an offence mvolving moral delin- 
quency under that provision. We have earlier discussed the nature of the offence 
in question , the offence 1s a mala in se, and a person who acts in callous disregard of 
the just and natural feelings and sentiments of large sections of the public and shocks 
their conscience, must forfeit all clam to their esteem While 1t would be open to 
any citizen to agitate in a constitutional manner for amendment of the Constitution, 
the Constitution itself providing for 1ts amendment, the Constitution as such will be 
entitled to the highest regard and respect. After the elections, members of the pan- 
chayat are, under section 27-A of the Panchayat Act, required to take oath or affirm- 
ation to bear true faith and allegiance to the Constitution of India as by law esta- 
blished, and so the petitioners, 1f elected, will have to swear or affirm faith and allegi- 
ance to the Constitution of India as by law established How can they honestly 
reconcile themselves to swear allegiance to the Constitution, ifthey wilfully insult 
the Constitution ? In our view, when a person 1s convicted for an offence under 
section 5 of the Insults to National Honour Act, and sentenced to imprisonment, 
section 25 of the Panchayat Act of 1958 would clearly ban the entry of such a 
person into the body of the panchayat as 1ts member 

'The facts and circumstances of the two cases also do not give room for a differ- 
ent conclusion The appellant in WA No. 260 of 1965 was specifically charged 
with the intention of causing insult to the Constitution of India at a public place, 
may be 1n pursuance of the anti-Hindi agitation of the D.M K party. It is seen 
from the records that the appellant ıs a prominent member of the said party and there 

Fe 
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was no denial of the charge He pleaded guilty and was convicted to undergo R I. 
for six months. He has not chosen to question the validity of the conviction on 
merits. There was no plea then that on the facts there could be no conviction In 
the other case, the petitioner was charged along with others under sections 120-B, 
143 and 188, Indian Penal Code read with section 109,Indian Penal Code and 
sections 5 and 6 of the immpugned Act XIV of 1957 The petitioner along with 
four others 1s stated to have marched in a body to a public place and there taking out 
a copy oft he Part XVII of the Constitution set fire to ıt with match sticks The 
petitioner was warned by the police and there was a police ban under section 30 of 
the Police Act. Notice had been issued to the petitioner not to take out any proces- 
sion or hold a public meeting without alicence The petitioner withothers had sent 
previous intimation to the Police that they would be publicly burning a copy of the 
Constitution Asin the other case the petitioner pleaded guilty and had been sen- 
tenced to sıx months’ R.I The conviction was not challenged ether on Jaw or 
on the merits and the petitioner has undergone the period of imprisonment In 
these circumstances on the principles discussed above we have to hold that the 
petitioners jn the two cases have been convicted for offences involving moral 
turpitude 

It was pointed out that in some cases nomination papers of persons similarly 
convicted have been accepted We do not know the actual facts or the circum- 
stances 1n which the offence was found 1n those cases. We have held a mere burning 
of a copy of the Constitution in the absence of any mtention to desecrate or insult the 
Constitution will not be an offence under the Act The fact that in certain other cases 
the nomination papers have not been rejected, 1s ın the circumstances neither here 
nor there No doubt in W.P No. 751 of 1965 the Election Officer who had to 
exercise his discretion and scrutinise the nomination paper has surrendered his 
discretion to the dictates of the Returnmg Officer. But we see no useful purpose 
can be served by quashing the order of the rejection of the petitioner’s nomination 
paper in the circumstances of the case. We have to hold on the merits that the nomi- 
nation paper could be validly rejected, the offence of which the petitioner has been 
convicted being one involving moral delinquency. Besides admuttedly no election 
has been held for the ward in question 


In the result Writ Appeal No 260 of 1965 fails and 1s dismissed with costs of 
the Government Pleader (Additional) Writ Petition No 751 of 1965 ıs also 
dismissed and the Rule nz 1s discharged, but in the circumstances there will be no 
order as to costs 


V.K. ———— Appeal and petition 
dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Contempt Jurisdiction.) 


PRESENT '—MRr. M. ANANTANARAYANAN, Officiating Chef Justice AND Mm. 
Justice P RAMAKRISHNAN. 
Advocate-General of Madras . Petrteoner* 
y. 
Sri Amanullakhan, Advocate, Market Street, Fort, Salem-1 . Respondent. 


Goatempt of Gourts Act (XXXII of 1952), section 3 (2)—Scope—Offence under section 228 of Penal Gode 
and offence of Gontempt of Gourt—Distinction between—Bar of section 3 (2)—Applicability 


Penal Code (XLV of 1860), section 228—Offence under—Ingredtents 


A Counsel defending an accused in a criminal case was alleged to have stated to the presiding 
Magistrate '* we know what 1s taking place and we know how to deal with your Honour We cannot 
tolerate the attitude of this Court 1n supporting the prosecution like this ” 


Held, Xf the words complained of had been used 1t would certainly amount to an actual Contempt 
of Court punishable under the Contempt of Courts Act and not merely to an offence punishable under 





* Contempt Appln No 1 of 1966 13th April, 1966 


220 THE MADRAS LAW JOURNAL REPORTS, ` [1966 


section 228 of the Penal Code and hence the bar of section 3 (2) of the Contempt of Courts Act would 
not apply to such a case E 

The essential ingredients of the offence under section 228 of the Penal Gode are (1) intention, 
(2) insult or interruption to a public servant and (3) the fact that the servant concerned was then 
sitting an any stage of a judicial proceeding If the averments go beyond that and scandalise the 
Court itself and further impair the administration of justice they amount to contempt of Court and not 
merely to the offence punishable under section 228 of the Penal Gode 


However, since in the instant case there was no satisfactory proof about the exact expression said 
to have been used by the Counsel he cannot be held to be guilty of contempt of Court or even of 
intentional insult to the presiding officer 


Contempt Application praymg that this Court be pleased to take such action 
as 1t thinks fit and necessary and pass suitable Order. 


The Government Pleader, on behalf of Petitioner. 
S. Mohan Kumaramangalam for Fyzee Mahmood, for -Respondent. 


The Judgment of the Court was delivered by 


Anantanarayanan, O.C.7 —The respondent in these proceedings is Sri Amanulla- 
khan, a member of the Salem Bar, and the proceedings have been initiated by the 
learned Advocate-General under section 3 of the Contempt of Courts Act, XXXII 
of 1952 and Article 215 of the Constitution of India. We may here briefly state that 
the proceedings have been thus initiated upon a report by Srı K P. Madhavacharya, 
Additional First Class Magistrate (I), Salem, whose affidavit is on the record. 
Equally there are two affidavits on record, on behalf of the respondent, the first 
being that of the respondent himself, and the second that of a member of the Salem 
Bar, Sri P. S. Mari Chetty, who claims to have been present on the occasion of the 
incident which led to the contempt proceedings. 


A very brief conspectus of the facts, as set forth 1n thé affidavit of the Magistrate, 
will be sufficient. The Magistrate states that, on 28th June, 1965, after he pro- 
nounced judgments in three cases convicting the concerned accused under section 
4 (1) (a) and (b) of the Madras Prohibition Act, he took up C.G. No. 2896 of 1965 
for trial, n which the accused was one Kaliammal charged under section 4 (1) (a) of 
the Madras Prohibition Act, and defended by the respondent (Sri Amanullakhan). 
The affidavits on record make it abundantly clear that one of the matters in contro- 
versy was the actual capacity or volume of the particular container (M.O. 1) which 
was alleged to have contained illicit liquor , apparently, this was a point of some 
significance, as impinging on the credibility of the evidence for the prosecution. 
It is however clear that the Sub-Inspector of Police, the Investigating Officer, who 
was in Court, was permitted to make a suggestion to Court about the capacity of this 
receptacle, based on the measure (4 kg.) printed on the outside. The respondent 
seems to have strongly objected to this, because the Magistrate was inclined to act on 
the suggestion of the Sub-Inspector, by permitting a re-examination of the witness, 
and the point of the respondent was that it was illegal thus to permit an officer, who 
had conducted ths investigation, to take part in the trial. As far as we can gather 
from the record, the pomt of objection urged by the respondent had much plausibility 
and force behind 1t, and we are satisfied that the respondent was bona fide concerned 
for the consequences of a procedure, with regard to his client, which seemed to him, 


to be illegal. 


However that might be, the further version of the Magistrate is that, at this junc- 
ture, the respondent (Sri Amanullakhan) burst forth into a violent demonstration 
in Court, and also flung the contamer (Dalda tin) on the table of the Magisterial 
Clerk,and generally conducted himself in such an undignified and disorderly manner, 
as to interrupt the proceedings. The respondent 1s then supposed to have uttered 
some words, which the Magistrate has quoted and set forth in page 3 of Ius affidavit. 
The following sentences have to be particularly stressed as, indisputably, they may 
amount to insult of Court or contempt of Court, 1f they had been the precise words 
used by the respondent. They are: 


II] ADVOCATE-GBNERAL Y. AMANULLAKHAN (Anantanarayanan, O.C J.). 221 


“ We know that what is taking place and we know how to deal with your Honour . . Here- 
after we know how to deal with you. We cannot tolerate the attitude of this Court ın supporting the 
prosecution like this. ” 

'The learned Government Pleader contended that if these words were the actual 
words used by the respondent, they go beyond mere insult, since the words are 
levelled as accusations against the administration of justice 1n the Court, and are 
likely, by their effect, to bring that administration 1nto disrepute. According to 
the learned Government Pleader, this certainly constitutes contempt of Court, and 
not mere interruption of Court and insult to the Officer, which would be a separate 
offence punshable under section 228 of the Indian Penal Code. The affidavits of 
the respondent and the member of the Bar who was then present, contain a flat denial 
' of these allegations. According to those affidavits, the respondent no doubt kept the 
container (tin) on the table of the Magisterial Clerk, because the respondent wanted 
the container to be weighed, for purposes of argument. This the respondent did, 
after vehemently protesting against the 1llegal procedure of the Magistrate in per- 
mitting the Investigating Officer to make a suggestion, and, to participate ın the 
trial We have no doubt whatever, that, at this stage, the respondent must have 
got heated, and that an 1ncident immediately followed, of the character of what 1s 
described in ordinary parlance as a ‘ breeze’ between the Court and the advocate. 
But, according to the counter-affidavits, the respondent did not utter the words 
that we have earlier set forth verbatim as appearing ın the affidavit of the Magis- 
trate. On the contrary, he merely stated, no doubt in an emphatic way, that the 
Magistrate ought to be fair to the defence, and ought to give the defence every oppor- 
tunity to prove the innocence of the accused. " 


Sri Kumaramangalam for the respondent has put forward two main arguments, 
each of which may be separately and briefly discussed. The first argument is that, 
even assuming that the words were uttered precisely as alleged by the Magistrate, 
that 1s, that these are zpsessima verba of the respondent correctly set forth, nevertheless, 
proceedings under the Contempt of Courts Act would be not merely misconceived, 
but barred, by the operation of section 3, sub-clause (2) of that Act. Section 3 (2) 
states categorically, that : 


** No High Court shall take cognizance of a contempt alleged to have been committed 1n respect 
e 2 Court subordinate to it,wheresuch contemptis an offence punishable under the Indian Penal 
ode 
Sri Kumaramangalam argues that, on the averments, the respondent could 
only be held to have committed the offence punishable under section 228, Indian 
Penal Code That being the case, the learned Magistrate could have acted only 
under the relevant sections of the Criminal Procedure Code, in respect of such an 
offence committed before him, which are sections 480, 481 and 482, Criminal Pro- 
cedure Code read along with section 475, Criminal Procedure Code. In other 
words, if the Magistrate was exercising the discretion to instantly punish the person 
committing the offence under sections 480, 481, Criminal Procedure Code the alleged 
offending words would have been embodied in a proceeding, on the spot. If the 
respondent had actually uttered them he could hardly have denied them at that 
stage, and he would have no option left but to throw himself on the mercy of Court. 
But even, if on the contrary, the Court thought that ıt should make a report or 
complaint, that should be done very expeditiously thereafter under section 482, 
Criminal Procedure Code. The jurisdiction of the Courts under the Contempt of 
Courts Act being thus barred, there is no further room for action against the res- 
pondent, according to Sri Kumaramangalam. He relies upon a very similar case, 
reported in State of M.P. v. Revashankar1, where their Lordships have enunciated the 
principle of the bar under section 3 (2) of the Contempt of Courts Act, where what 
was really committed was an offence punishable under the Indian Penal Code. 


The other part of the argument of learned Counsel ıs that the facts have to be 
strictly proved, and that the affidavit of the Magistrate cannot, in any event, be 
conclusive evidence of the words said to have been uttered by the respondent , here, 
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it 1s stressed that the affidavit or report, whichever 1t may be termed, was admittedly 
drawn up two days after the incident had occurred. Further, the Magistrate himself 
explicitly states, 


* I have mentioned what I am able to remember among the many other violent expressions 
made by him ” 


As against this evidence, we have the evidence of the two affidavits of the respondent 
and his colleague, and ıt 1s stressed that this Court cannot, by any means, now hold 
that the precise expressions complained of were used, or even words to that effect. 


As regards the first argument, we do not think it 1s substantial, rf the words 
quoted by the Magistrate were the precise words used by the respondent As their 
Lordships observed in State of M P. v. Revashankar*, the essential mngredients of the 
offence punishable under section 228, Indian Penal Code, are (1) intention, (2) insult 
or interrupüon toa public servant and (3) the fact that the servant concerned 
was then sitting in any stage of a judicial proceeding. If the averments go beyond, 
and scandalise the Court itself and further 1mpaar the administration of justice (‘Para- 
graph 9 of the decision) they amount to contempt of Court and not merely to the 
offence punishable under section 228, Indian Penal Code In the present case, we 
agree with the learned Government Pleader that, if the words complained of had 


been used, this wil amount to an actual contempt of Court, punishable under 
Act X XXII of 1952. 


But on a careful perusal of the record, we are also satisfied that we cannot act 
on the conclusion that these precise words had been uttered by the respondent It 
must be borne in mind that there was a prior background to this particular incident, 
and that what seemed to the respondent to be a patent illegality, though we are 
not judging upon the merits of this matter, had occurred just prior to the actual 
incident No doubt tempers were frayed on both sides, and it is very possible that 
some heated exchange of observations occurred between the Court and Counsel. 
Even if the judicial officer were to later attempt to recollect ın cold blood, what 
precisely were the words uttered by Counsel, this would be a matter of considerable 
difficulty That 1s all the more the case, when the officer was not making a record 
immediately but making a record nearly two days after the mcident. Further, 
there 1s this residue of agreement between the affidavits of both parties before us, 
that Counsel did, voice a protest against what he considered to be the lack of objecti- 
vity ın the Court, with regard to the case of the defence. That could have been 
expressed in a way that may not at all amount to contempt of Court. Ifit had been 
expressed in the precise terms of the remarks quoted by the Magistrate, 1t would be 
very gravely objectionable. But, ın the face of the specific denials in the two affida- 
vits, and, considering the entire circumstances, we are inclined to give the benefit 
of the doubt to the respondent about the expressions said to have been used. Where 
there ıs no proof satisfactory to our mind, that these expressions were used, we can- 
not hold the respondent guilty of contempt of Court or even of intentional insult of 
the Presiding Officer. Upon this conclusion, we are of the view that the further 


proceedings should be dropped , and, the notice issued to the respondent 1s hence 
discharged. 


The decision cited by the learned Government Pleader in Hom: Rustomj: v. Sub- 
Inspector Baig? may be incidentally noted here, as that 1s also a case where, in the 
face of conflicting versions, the High Court pointed out that contempt proceedings 
of a summary nature, were hardly the kind of proceedings that would be appropriate 
for the decision of difficult questions of fact, in controversy between the parties. 


Finally, before taking leave of the case, we desire to add this brief observation, 
that Courts must see to it that confidence in their objectivity 1s secured and main- 
tained, because it 1s essential that justice should not merely be done, but should 
appear to be done and that, as a matter to be equally stressed by us, legal practi- 
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tioners are not merely agents of parties pleading a particular case, but are officers 
of Court, expected to assist in the administration of justice, and to sustain unmmpair- 
ed the dignity of Courts, by all means in their power. 


V.K —— Order accordingly. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present '—MR. Justice K. S VENKATARAMAN, 
Arumuga Mudaliar e Afpellant* 


V. 
, Annamalai Mudahar . Respondent. 
Tort—Defamation—Publuation—Fot tortfeasors—If there could be publication by one to the other 


Where it 1s clear that two persons jomed together in writing a letter containing defamatory allega- 
tions against the plaintiff, 1t cannot be said that there 1s publication of the defamatory matter by one 
to the other because there could be no publication as between joint tortfeasors 


Where the letter contaming defamatory allegations was sent to the plaintiff by registered post ıt 
is apparent that the defendant meant that it should be read by the plaintiff alone Unless ıt could be 
established that the defendant should have intended that as a natural consequence of his act that the 
letter would be read by others, the fact that the letter was under unforeseen circumstances read by 
others cannot make it a publication to constitute defamation 

Appeal against the Decree of the Court of the Subordinate Judge, Vellor in 
Appeal Sut No 262 of 1960, preferred against the Decree of the Court of the District 
unsif of Arni 1n Original Suit No. 170 of 1959. 


G. Fagadisa Ayyar, for Appellant 
T R. Ramachandran and K. Chandramouli, for Respondent. 


The Court delivered the following 


Jopemenr.—The plaintiff ıs the appellant ın thus Second Appeal. The 
suit is one for damages of Rs. 500 against the defendant for having defamed the 
plaintiff by writing the letter Exhibit A-1, dated 5th May, 1958 and publishing it 
The Courts below find that the matter complained of 1s highly defamatory to the 
plaintiff, but that there has been no publication and it 1s on the latte. ground that 
the suit was dismissed by the learned District Munsif and the dismissal was confirmed 
by the learned Subordinate Judge on appeal The contention of the appellant’s 
learned Counsel Sri Jagadisa Iyer before me ıs that there has been publication, 
That 1s a question of fact and no reasons have been shown to justify interference 
under section 100, Civil Procedure Code, with that finding. 


The facts necessary for our purpose may be briefly stated The plaintiff was 
a co-trustee of two temples along with the defendant and was directed to hand over 
charge of the articles to the defendant on resignation of-his office of trusteesh1p. 
There were some differences between the plaintiff and the defendant in that con- 
nection, and when the plaintiff sent a letter to the defendant, the defendant replied 
by means of Exhibit A-1 wherein he accused the plaintiff of being a bachelor of 
highly immoral character and state that he had been put to shame by being beaten 
with broomstick and filth thrown on his head and that further the plaintiff was a 
shean-minded man The letter Exhibit A-1 was mostly in the handwriting of 
one Viswanatha Mudaliar. But there are some corrections made by the defendant 
and the letter has been signed by the defendant. The defendant, like the plaintiff, 
was a resident of Nedungal, however, the means adopted by the defendant of send- 
mg Exhibit A-1 to the plaintiff was to send ıt by registered post addressed to the 
plaintff as ex-trustee at Nedungal—vide cover Exhibit A-2 It so happened, 
however, according to the plaintiff, that when the postman brought the letter on 
7th May, 1958 the plaintiff was not ın his house and had gone to the house of his 
uncle’s son Muniswamy Mudaliar who had died just that day in the same village. 
‘The plaintiff was preparing a list of the articles to be purchased 1n connection with 
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the funeral ceremonies. The plaintiff would have it that the defendant who was 
standing in his house opposite pointed the plaintiff to the postman and the postman 
delivered the fetter to the plaintiff when there were a number of persons present 
nearby. Since the letter was addressed to him as ex-trustee, the plaintiff thought 
that the letter would only relate to the differences between him and the defendant 
over the temple, and the plaintiff did not suspect that it would contain any 
defamatory matter. So, he asked witness Arumuga Mudaliar (P.W. 1) to read 
the letter though the plaintiff was a literate and could read it himself. P.W. 1 
read the letter and stopped at the defamatory portion. But P.W. 1 encouraged 
him to read on, and it was read fully. The people present there laughed. This 
was on 7th May, 1958. 


_ The plait alleges that the publication took place in two ways (1) by asking 
Viswanatha Mudahar to write ıt ; and (2) by delivering the letter ın the presence 
of the villagers and relations and having 1t read. 


The defence was that Viswanatha Mudahar was solely responsible for the 
letter, that the defendant had asked Viswanatha Mudahar not to post the letter’ 
tll the defendant had consulted an Advocate at Arni, but in collusion with the 
plaintiff Viswanatha Mudaliar had posted the same. The defendant denied that 
he pointed the plaintiff to the postman. 


Both the Courts concurred in disbelieving the defence'by which the defendant 
sought to escape liability altogether for the authorship of Exhibit A-1, They 
pointed out that the defendant had made corrections m Exhibit A-1, had signed 
the letter and had addressed the envelope Exhibit A-2 with his own hand. They 
rejected the case of the defendant that some other innocuous letter had been enclosed 
in that envelope and had been replaced by Exhibit A-1 by the plaintiff getting ıt 
collusively from Viswanatha Mudahar. On the question of publication they held 
that the letter Exhibit A-1 was prepared jointly by the defendant and Viswanatha 
Mudaliar, that they were therefore jomt tortfeasors and therefore there could be 
no publication in law as between-them On the second method of publication 
relied on by the plaintiff, they rejected the case of the plaintiff that the defendant 
pointed the plaintiff to the postman. They have not specifically rejected the 
evidence that the letter was delivered to the plaintiff when be was ın his uncle's 
house and ıt was read out at his instance by his friend P.W. 1 and that a number of 
persons heard it. But the Courts pointed out that the defendant could by no 
means have anücipated that the letter would be read and published in such a manner 
—he had taken the precaution of sending the letter by registered post addressed. 
to the plaintiff personally. 


Now the learned Counsel for the plaintiff was at great pains to dislodge the 
finding of the Courts that Viswanatha Mudahar was a Joint tortfeasor with the 
defendant and he referréd in that connection to the test which has been laid down 
to determine when persons are joint tortfeasors. Thus quoting The Koursk, 1924, 
page 140, it ıs stated in Winfield on Tort ım Chapter 29 

“ Persons are said to be joint tortfeasors when their respective shares 1n the commussion of the tort 

are done m furtherance of a common design .. but mere similarity of design on the part 
of independent actors, causing 1ndependent damage 1s not enough , there must be concerted acton 
to a common end ” 
See also Anand and Sastri, Chapter III, page 282, 1952 Edition. But I do not 
see any reason to interfere 1n Second Appeal with the finding, which 1s one of fact, 
that Viswanatha Mudahar and the defendant were joint tortfeasors. There 1s at 
least some evidence in support of that inference and it is not open in Second Appeal 
to weigh the quantum of evidence The evidence principally relied on by the 
Subordinate Judge 1s Exhibit A-8, the statement of the defendant as accused in 
the criminal case of defamation launched mthe same matter by the plaintiff, where- 
in the defendant had stated that both he and Viswanatha Mudaliar conferred 
together and wrote the letter. There is not sufficient evidence to show that 
Viswanatha Mudaliar was not a joint tortfeasor and was simply used by the defendant 
to write out what the defendant dictated. 
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Once it is held that Viswanatha Mudaliar -was `a joint tortfeasor with the 
defendant, the finding that in law there could be no publication by the defendant 
to Viswanatha Mudaliar cannot be questioned and has not been questioned by 
the learned Counsel for the appellant. That position 1s supported by the two 
decisions quoted by the learned Subordinate Judge, namely, Doraiswami v. Kanniappat 
and ravellion and Clark v. A. Minck?. 


As regards the second method of publication, there 1s no reasen to interfere. 
with the finding of the Courts below that the defendant did not point out the 
plaintiff to the postman and could not have anticipated that the plaintiff would 
not be in his house at the time of delivery and that the letter would be read out in 
the presence of persons other than the plaintiff. It may be noted that P.W.1 
who was by the side of the plaintiff does not say that the defendant pointed the 
plaintiff to the postman, though P.W. 1, speaks to the presence of the defendant in 
the opposite house. It is obvious that the defendant could not have known when 
he posted the letter that the plaintiff's uncle would die and that at the time of the 
delivery the plaintiff would be ın his uncle's house and that the letter would be 
delivered there and would be read out to others by somebody other than the plaintiff. 
The defendant cannot therefore be held responsible for the actual publication which 
resulted in that manner By taking the precaution of addressing the letter by regis- 
tered post to the plaintiff, he took reasonable care to ensure that the letter was 
only read out by the plaintiff. He could not have intended by his act that the 
letter would be delivered to the plaintiff in his uncle's house and read out there to 
a number of persons. That; not the natural consequence of the act of the defendant 
and he could not have intended any such consequence. It is that criterion which 
is applicable ın finding out whether the defendant in a case of defamation can be 
held hable for the publication which actually results , see for instance the case m 
Huth v. Huth®, The facts in that case were in fact stronger than those 1n the present 
case, because there the letter was addressed by Mr. Huth to Miss Edith Greaves, 
the maiden name of his wife, and was enclosed in an envelope which was not gummed 
and bore only a half penny stamp, less than the usual postage. The butler of the 
addressee felt curious that she should be addressed by her maiden name, took out 
the letter and read ıt. It was held that what the butler did was a breach of his 
duty, that he was not expected to take out the letter and read it and the defendant 
could not have anticipated that the letter would be so taken out and read by the 
butler and consequently there was no publication. The criterion is thus laid down 
by Swinfen Eady, L. J., at page 43° š 

* When the authorities which were referred to are considered ıt will be seen that, ın each of those 
cases, the defendant—who must be dealt with upon the footing that he intended the natural conse- 
quences of his act in the circumstances of the case mtended the pubhcation which in fact took place. ” 
The same criterion 1s laid down by the other learned Judges. The subject 1s dis- 
cussed in leading text-books, for instance in Clark and Lindsell on Torts, Chapter 
20, section 7, para. 1267. Winfield on Tort the chapter on defamation Chapter 22, 
under section 4, the words must be published.  Halsbury's Laws of England, 
Simonds Edition, Vol. 24, pages 33 to 43 Venkatesa lyer's Law of ‘Torts, 
Chapter 14, pages 335 to 338, Anand and Sastri, pages 561 to 567. 


The appeal fails and 1s accordingly dismissed, but having regard to the fact 
that the matter was defamatory the parties will bear their costs throughout. 





No leave. 

R.M. Appeal dismissed. 
l. AIR. 1931 Mad. 487. 3. L.R. (1915) 3 KB. 32. 
2. AIR. 1934 All, 203 at 206. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present .—Mr Justice M. NATESAN. 
The Trustees of the Port of Madras, represented by their i 


Chairman ». Appellant? 
2. /, 
M/s. Bombay Company (P ) Ltd. Madras-1 .. Respondent. 


Workmen’s Gompensation Act (VIII of 1923), section 13—Remedzes of employer agaist stranger—Injury 
4o workmen—Compensation paid to workman—Injury to workman caused by tortious act of defendant's servants— 
Right of plamtıf to be wndemnifiwed by defendant——Surt agarnst defendant claiming amount of compensation paid by 
plainirf—Cwil Court has jurisdiction —Workmen on receipt of compensation under the Act precluded from filing a 
suit against the tort-feasor—Right of employer to be wndemnrfied by the tort-feasor—Dvyfferent causes of action 


The plaintiff had to pay compensation to 1ts workmen under the Workmen's Compensation Act 
in respect of the injuries sustained by him and then filed the present suit against the defendant claiming 
the amount on the ground that it was the tortious act of the defendant's servants that resulted in the 
permanent disablement of the plamtiff's workmen On the question of the jurisdiction of the civil 
Court ^ 


Held The Civil Court has jurisdiction to entertain the suit filed by the plaintiff against the defen- 
dant claiming the compensation paid to the workman on the ground that the injury was the result of 
the tortious act of the defendant's servants 


This right of indemmty 1s conferred on the plaintiff by the provisions of section 13 of the 
"Workmen's Compensation Act The quesbon whether this right is available even outside the 
provisions of section 13 of the Act was not finally decided 


It may be that the workman having elected to claim compensation under the Act 1s precluded 
from filing a suit for damages in tort against the tort-feaso. But that does not preclude the employer 
from pursuing his remedies against the tort-feasor having satisfied the workman's clam The causes 
of action in the two cases are entirely different 

Appeals against the decree of the City Civil Court (Additional Judge) , Madras 
in Appeal Suit No 178 of 1960 preferred against the decree of the Court of the City 
Cavil Court (TIT Assistant Judge), Madras m Original Suit No 368 of 1957 


V V Raghavan and M Franaes, P. Royan, for Appellant. 


K E Jacob, S K L Ratan and F. Satyanarayana, for Respondent in S.A No, 
7005 of 1962 and for Appellant in S A 1550 of 1962. 


The Court delivered the following 


Jupcment —These Second Appeals arise out of a suit instituted by the Trustees 
of the Port Trust, Madras, for recovery of a sum of Rs 3,360 which they had to pay 
their workman one Danapal under the Workmen's Compensation Act of 1923. 
S A No 1005 of 1962 has been preferred by the plaintiff, the Port Trust, against 
the decree of the Additional Judge, City Civil Court, Madras, dismissing the suxt 
on the ground that the civil Court had no jurisdiction in the matter. The Court of 
first instance held the other way and, finding on other issues also in favour of the 
plaintiff, decreed the suit as prayed for S.A No. 1550 of 1962 has been preferred 
by the defendant for costs disallowed on appeal r 


The case raises certam interesting questions and T shall first set out the relevant 
and material facts as they have emerged finally for consideration in the Second 
Appeal The injured workman Dhanapal formed part of the shore labour force 
at Madras Harbour of the Port Trust and, when on duty on the 11th of June, 1955, 
at South Quay I in the Harbour, he sustamed injuries from a cart belonging to 
the defendant heavily loaded with iron mesh. As a result of the injury, the workman 
lost completely and permanently the use of both his legs and had to be declared 
unfit for further service The injured workman, by Exhibit A-14, applied to the 
Commissioner, Workmen’s Compensation, for securing the compensation amounts. 
The Commussioner for Workmen’s Compensation addressed the Port Trust by letter 
dated the 7th of January, 1956, regarding|the steps taken to compensate the workman, 
and the Port Trust worked out*the disablement compensation at Rs. 3,360 and 
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made the payment under the provisions of the Workmen’s Compensation Act. 
The suit out of which the present Second Appeal arises was instituted on the aver- 
ment that the disablement of the workmen was due to the neghgence and careless- 
ness of the defendant, and the Port Trust referring to section 13 of the Workmen's 
Compensation Act, hereinafter called the Act, claimed that under the provisions 
of the said section, the plaintiff had a right to be indemnified by the defendant. 
In defence it was inter alia contended that the accident was brought about by the 
workman himself by his own negligence, that the amount paid to the workman 
though within the limits set out by the Workmen’s Compensation Act, was not 
reasonable, that the defendant is not hable under the Act, and that ın any event the 
suit was not maintainable and was hable to be dismissed The principal issues of 
fact that arose for consideration at the trial were, whether the injury was the result 
of the negligence of the workman himself as pleaded for the defendant and whether 
the compensation claimed was reasonable ‘There was also an issue of fact whether 
the permanent and total disablement was the result of the alleged accident The 
Court of first instance rejected the contention that the accident was caused by the 
negligent act of the workman himself and found that the accident had been caused 
by the negligence of the cartmen of the defendant who had given evidence on behalf 
of the defendant as D Ws 1 and 2 It was held that the defendant was clearly 
responsible for the consequences of the accident and that 1t had resulted 1n the per- 
manent and total disablement of the workman The amount of compensation 
paid to the workman was found reasonable It was further held by the Court of 
first instance that, as an employer 1s hable whenever his servant commutted tort 
in the course of his employment, the defendant was liable and answerable for the 
tort of his servants, the cartmen. The contention that a suit in the civil Court 
‘was not maintainable was overruled. On appeal, the learned City Civil Judge 
has confirmed the finding of the trial Court that the injury to the workman Dhanapal 
was caused by the negligence on the part of the defendant’s servants and the quantum 
of compensation was not questioned. However, the learned Additional Judge, 
City Civil Court, accepted the contention on behalf of the defendant that by reason ` 
of section 19 of the Act, the civi! Court had no jurisdiction to try the sut In that 
view, the suit was dismissed In the view that the defendant had failed in its con- 


tention on merits, the appellate Court directed the parties to bear their respective 
costs throughout. 


The principal] question that has arisen for consideration and argued at some 
length is the question of the jurisdiction of the civil Court to entertain the suit. 
Learned Counsel for the defendant, no doubt, addressed some arguments on the 
question whether the accident was caused by the negligence of the defendant’s 
servants But this is a pure question of fact on which both the Courts below have 
concurred and I see no reason to differ firom the finding that it 1s a tortious act of 


the defendant's servant’s that resulted 1n the permanent disablement of the plaintiffs 
workman 


The bar to the maintainability of a suit ın the civil Court ıs rested on the pro- 
visions of section 19 of the Act which runs thus 


“ (1) If any question arises in any proceedings under this Act as to the hability of any person 
to pay compensation, including any question as to whether a person injured 1s or 1s not a workman, 
or as to the amount or duration of compensation mcluding any question as to the nature or extent of 
disablement, the question shall, in default of agreement, be settled by a Commissioner 


(2) No civil Court shall have jurisdiction to settle, decide or deal with any question which 1s 
by or under this Act required to be settled, decided or dealt with by a Commussioner or to enforce any 
lability incurred under this Act ” 


The provision for indemnity on which the plaintiff has relied 1s section 13 of the 
Act which runs thus 


“ Where a workman has recovered compensation in respect of any injury caused under circum- 
stances creating a legal lability of some person other than the person by whom the compensation was 
paid to pay damages ın respect thereof, the person by whom the compensation was paid and any 
person who has been called on to pay an 1ndemmty under section 12 shall be entitled to be 1ndem- 
nified by the person so hable to pay damages as aforesaid 
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While learned Counsel for the plaintiff would contend that the habihty under 
section 13 1s not a matter which the Commussioner has to settle, decide or deal 
with under the Act, learned Counsel for the defendant submits that the matter 
is in the exclusive competence of the Commissioner. Learned Counsel for the 
plaintiff would contend that section 13 merely declares an existing common law 
remedy and that even if section 13 had not been there, the plaintiff would be entitled 
to claim compensation or damages from the defendant for tort to its servants. 
Contra, it is argued for the defendant that apart from the right under section 13 
the plaintiff could not get any compensation from the defendant and that any such 
claim would savour of an assignment of tortious hability or a mere claim in damages 
and would therefore be invalid, and also outside the Act any such claim could 
be maintained only on an assignment by -the injured workman. It 1s submitted. 
that such an assignment would be an assignment of a right of action ın tort and so 
illegal and void. Section 13 of the Act, 1t is argued, provides by statute a right 
to subrogation and enables the employer to maintain action for recovery of the 
damages which he had paid to the workmen It ıs contended that the workman 
himself cannot, having accepted compensation under the Act, maintain a civil 
suit against the tort-feasor and so the plaintiff who under the provisions of section 13 
gets subrogated to his position, also cannot maintain a civil suit against the tort- 
feasor 


The main contention on behalf of the defendant 1s that the claim as laid and: 
the plaint as framed, rest solely on the provision for indemnity found in section 13 
of the Act. It is submitted that it would not be open to the plaintiff at this stage 
to travel outside the plaint and seek to fasten a liability on the defendant in tort. 
There ıs much to be said for this plea that the action is based only unde: section 13 
of the Act. But on the facts of this case and the findings, this aspect of the matter 
may not be of much consequence. The defendant had an opportunity of contesting 
the amount claimed and the Court below has found that the amount paid as compen- 
sation to the workman 1s fair and reasonable However as the hability of the 
defendant to compensate the plaintiff outside the provisions of section 13, 1s other- 
wise also a more difficult problem for consideration, I have first addressed myself 
to the question whether a suit could be maintained 1n the civil Court for enforcing 
a claim to indemnity ın terms of section 13 of the Act. 


Certain principlesin regard to the jurisdiction of a civil Court are well 
established. As observed by the Judicial Commuttee in Secretary of State for India v. 
Mask and Co} “it 1s settled law that the exclusion of the jurisdiction of the civil 
Courts 1s not to be readily inferred, but that such exclusion must either be explicit- 
tly expressed or clearly implied ? In Kamala Mills v Bombay State? speaking for the 
Supreme Court, Gajendragalkar, Ci J., observes at page 1952 : 

** Whenever 1t 1s urged before a civil Court that its jurisdiction 1s excluded either expressly or by 
necessary implication to entertain claims of a civil nature, the Court naturally feels inclined to consider 
whether the remedy afforded by an alternative provision prescribed by a special statute 1s sufficient or 
adequate In cases where the exclusion of the civil Court's jurisdiction 1s expressly provided for, the ^ 
consideration as to the scheme of the statute 1n question and the adequacy or the sufficiency of the 
remedies provided for by ıt may be relevant but cannot be decisive But where exclusion 1s pleaded 
as a matter of necessary umplication, such considerations would be very important, and 1n conceivable 
circumstances, might even become decisive — If 1t appears that a statute creates a special right or a 
habihty and provides for the determination of the right and hability to be dealt with by tribunals spe- 
cially constituted ın that behalf, and ıt further lays down that all questions about the said right and 
habihty shall be determined by the tribunals so constituted, 1t becomes pertinent to enquire whether 
remedies normally associated with actions ın civil Courts are prescribed by the said statute or not ” 


It 1s well established that where the right clarmed 1s not purely a creature of a statute 
but 1s a common law right and the statute entrusting the special tribunal with certain 
disputes relating to the right does not expressly oust the jurisdiction of the civil 
Court wholly and the language of the statute does not 1n unmistakable terms make 
out that the right must only be exercised or enforced 1n a manner provided by the 
statute, the jurisdiction will not be barred. Also where the statute does not provide 
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any special machinery for the determination of any particular right recognised or 
provided by the statute, recourse to the civil Court for the assertion and determina- 
tion of the right should be and therefore would be available. It is a general principle 
of law that where there 15 a right, there must be a remedy — ub: jus ibi remedium. 
Of course, where a right is created by statute and a special tribunal or forum 1s 
provided for its assertion and enforcement, the ordinary civil Court would have no 
jurisdiction to entertain disputes relating to the determination and enforcement of 
the right in question. When and in what circumstances there could be an inference 
of the ouster of jurisdiction of the civil Court 1s summarised by Willes, J., in 
Wolverhampton New Water Works Co. v. Hawkesford* thus as found in Maxwell on 
the Interpretation of Statutes, Eleventh Edition, page 123: 

** There are three classes of cases 1n which a liability may be established founded upon a statute. 
One ıs, where there was hability existing at common law, and that habihty ıs affirmed by a statute 
which gives a special and peculiar form of remedy different from the remedy which existed at common 
law there, unless the statute contains words which expressly or by necessary implication exclude the 
common law remedy, the party suing has his election to pursue either that or the statutory Pemedy. 
The second class of case 15, where the statute gives the right to sue merely, but provides no particular 
form of remedy . there, the party can only proceed by action at common law But there 1s a third 
class, uzz , where a liability not existing at common law 1s created by a statute which at the same time 
gives a special and particular remedy for enforcing it. The remedy provided by the statute must be 


followed, and it 1s not competent to the party to pursue the course applicable to cases of the 
second class " 


Whilst learned Counsel for the defendant would bring the present case under 
the third category, learned Counsel for the plaintiff seeks to place it under the first 
category, and failing would bring it under the second category. Asin every case 
where the question of the exclusion of the civil Court's jurisdiction is pleaded, the 
matter has to be considered in the light of the words used 1n the statutory provision 
on which the exclusion 1s rested, I shall take up for consideration the provisions of 
the Act in question, and examine the Act with reference to its scheme, the particular 
provisions, their object and purpose. The Preamble to the Act recites that it is 
expedient to provide for the payment by certain classes of employers to their work- 
men of compensation for 1njury by accident. The section which fixes the — habihty 
of the employer is section 3 and the relevant part of the section for the purpose of 
the present discussion runs as follows - 


** (1) If personal injury ıs caused to a workman by accident arising out of and in the course of 
his employment, his employer shall be hable to pay compensation in accordance with the provisions 
of this section . 


Provided that the employer shall not be so hable— 
(a) mn respect of any injury which does not result ın the total or partial disablement of the work- 
man for a period not exceeding three days , 
* * * * * * * 


(5) Nothing herem contained shall be deemed to confer any right to compensation on a work- 
man m respect of any injury if he has instituted in a civil Court a suit for damages ın respect of the 
injury against the employer or any other person , and no suit for damages shall be mamtamable by a 
workman in any Court of law ın respect of any injury— 


(a) if he has instituted a claim to compensation ın respect of the injury. before a Commissioner; 


(b) if an agreement has been come to between the workman and his employer providing for 
the payment of compensation in respect of the injury ın accordance with the provisions of this Act ^" 
It should be noticed that the workman has an option to either claim compensation 
under the Act or have recourse to the civil Court for damages 1n respect of the injury. 
If he had exercised his option and gone to the civil Court, he forfeits hus right to 
compensation under the Act — Similarly, he cannot maintain a suit for damages in a 
civil Court if he had instituted a clam for compensation before the Commissioner 
under the Act. The workman has the liberty to elect and avail himself of a remedy 
in tort for damages for neghgence or wilful act against an employer or against some 
other person. The next important section is section 12 which runs thus: 


** (1) Where any person (hereimafter in this section referred to as the principal) in the course 
of or for the purposes of his trade or business contracts with any other person for the execution by or 
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under the contractor of the whole or anv part of any work which 1s ordinarily part of the trade or busi- 
ness of the principal, the principal shall be liable to pay to any workman employed ın the execution 
of the work any compensation which he would have been hable to pay if that workman had been 
immediately employed by him, and where compensation 1s clarmed from the principal, this Act shall 
apply as if references to the principal were substituted for references to the employer except that the 
amount of compensation shall be calculated with reference to the wages of the workman under the 
employer by whom he ıs immediately employed 

(2) Where the principal 1s hable to pay compensation under this section, he shall be entitled to 
be indemnified by the contractor, or any other person from whom the workman could have recovered 
compensation and where a contractor who 1s himself a principal 1s liable to pay compensation or to 
indemnify a principal under this section he shall be entitled to be indemnified by any person standmg 
to him in the relation of a contractor from whom the workman could have recovered compensation, 
and all questions as to the right to and the amount of any such indemnity shall, in default of agreement, 


be settled by the Commissioner 
(3) Nothing ın this section shall be construed as preventing a workman from recovering com- 
pensation from the contractor instead of the principal 
* * * * * * * 


It will be seen that under the Act, a new habihty is created and the employer 
even though he may not in the least be culpable ıs made hable to pay his contractor's 
workman where he employs a contractor for his trade or busmess The liability 
is fastened on the employer vicariously and by sub-clause (2) he is given an indemnity 
by the contractor. Obviously the object behind these provisions of the Act 1s to 
secure compensation. to the workman who cannot fight out his battle for compensa- 
tion, by a speedy process. One sees in the provision the view that a person who 
employs others to advance hus own business and interest should be a more promismg 
and certam source of recompense to the injured workman than the mtermediary 
who may be a man of straw. May be, this principal liability of the employer may 
have an admonitory value in accident prevention, the principal employer being in a 
strategic position to reduce accidents by efficient organisation and supervision of his 
staff Thus section, 1t will be seen, provides only for indemnity by the mtermediary 
between the employer and the actual workman The intermediary alsous a person 
who is engaged by the employer himself The workman may, under section 12, 
recover the compensation from the intermediary instead of the employer, referred 
to as the princrpal in the section The section provides not only for the immediate 
contractor working under the principal, but a contractor working under the immedi- 
ate contractor Section 13, which has already been referred to, deals with a differ- 
ent situation The marginal heading, which, of course, cannot determine the inter- 
pretation to be given to the section or define the content of the section, refers to the 
section as “* Remedies of employer against stranger”. Section 13 by its very langu- 
age excludes the habihty determmable under section 12. Under section 13, the 
person by whom compensation was paid and any person who has been called on to 
pay an indemnity under section 12, shall be entitled to be indemnified. by the 
person who, 1n the circumstances of the case, 1s under a legal habihty to pay the 
damages ın respect of the injury Section 13 provides for cases where the workman. 
under an employer 1s injured by the tortious act of a stranger It may be that the 
workman 1s employed by a contractor or sub-contractor under the employer Then 
by virtue of section 12, the workman may claim compensation under the Act from 
the ultimate employer that 1s the principal employer The principal employer can 
claim indemnity for the compensation paid from his immediate contractor. The 
immediate contractor 1s given a right to claim indemnity from his sub-contractor. 
But there the liability for indemnity stops If there ıs a sub-contractor further down. 
there 1s no provision for recourse against him even if he should be the tortfeasor. 
But the person who had finally been made to pay under section 12 could claim an 
indemnity 1f he could come under section 13 However section 13 does not in so 
many words provide for settlement of the compenation or indemnity amount 1n de- 
fault of agreement between the parties. Only the right to indemnity ıs declared 
Section 12 (2) specifically provides for such settlement as between the principa land 
the contractors 1n respect of claims for indemnity amount in default of agreement 
between the partes Only the right to indemnity 1s declared. Section 12 (2) speci- 
fically provides for such: settlement as between the principal and the contractors in 
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respect of clams for indemnity It looks as if the framers of the Act had in view only 
the claim of workmen, that 1s, those engaged or employed by the employer, for con- 
sideration by the authorities under the Act The contractor, the sub-contractor 
and the workmen at the end are all persons employed one under the other under the 
principal employer The Act itself as stated at the outset 1s intended to provide for 
payment by certain classes of employers to their workmen of compensation for injury 
by accident. The stranger ıs neither an employer nor a workman. As section 13 
runs the right against him 1s only preserved as Counsel for defendant would have 
it declared. 


Two rulings under section 12 read with section 13 may be referred to as they 
give a clear lead on the point now under discussion In Sir Dhunyebhoy Bomann v. 
Ganpa Khandu! the plaintiff was a contractor for the coaling of the steamers of a 
steamship company He employed the defendants in the suit for supplying labour 
for shipping coal One of the labourers engaged by the defendants on tbe work 
of shipping coal was killed and the widow of the deceased workman claimed com- 
pensation against the steamship company under the Workmen’s Compensation Act. 
The steamship company claimed indemnity for the said claim against the plaintiff 
and the plaintiff paid the amount and brought a civil suit under the provisions of 
section 13 of the Act against the defendants clauming to recover the said amount from 
them on the ground that as the deceased was in the employment of the defendants 
the plaintiff was entitled to recover the amount from the defendants by way of 1n- 
demnity. Under the Act as 1t stood before 1933, there was no provision for claim- 
ing mdemnity agamst a sub-contractor by the contractor working under the 
employer The provisions in the present Act for indemnity by the sub-contractor 
was inserted by Act XV of 1933 In those circumstances ıt was held in the afore- 
said decision that section 12 (2) of the Act as 1t then stood contemplated only one 
principal and only one contractor and if therefore there was any sub-letting of the 
contract indemnity cannot be obtained under the Act and must be sought by re- 
course to the civil Court, The decision of a Division Bench of the Calcutta High 
Court on a reference by the Commissioner under the Workmen’s Compensation 
Act in Machun; Bibi v Jardine Menzws & Co.? was relied on the learned Judge 
Wadia, J., observing 


“Taking the words of section 12 (2) and section 13 together, I agree with the construction put 
upon them by the High Court of Calcutta, and I hold therefore that this suit 1s maintainable ” 


The head-note in the Calcutta case may be set out 


** Where A undertakes work which is ordinarily part of his trade or business, but for his business 
he contracts with B for the execution of part of this work, and B similarly contracts with G for the 
execution of the whole or a part of the work he himself has contracted for and one of G’s workmen is 
killed by accident, the principal for the purpose of section 12 1s A and he is entitled to be indemnified 
by B, and as regards the question whether B 1s entitled ın turn to be indemnified by G, the Act does 
not provide for such a contingency The ‘contractor’ referred to in section 12 (2) 1s the contractor 
who contracts directly with the principal as defined in section 12 (1) If there 1s any further 
sub-letting of the contract indemnification cannot be obtained under the Act and must be sought by 
recourse to the civil Courts ”’ 

These two cases clearly recognise the civil Court's jurisdiction to entertain claims of 
indemnity which do not strictly fall within the scope of section 12. In the present 
case the mdemnity claim can be rested under section 13 of the Act but there 1s no 
provision for its settlement or determination on dispute Falling outside section 
12 but coming under section 13 on the principle of the above decisions the civil 
Court will be competent to entertain the claim. Learned Counsel for the defendant 
refers to section 22 which provides for the form of application and submits that these 
is nothing to preclude the submission of the dispute in relation to the indemnity 
claim before the Commissioner. I do not see anything 1n section 22 to warrant the 
invoking of the jurisdiction of the Commussioner for determmation of the dispute 
between the employer and a third party. He 1s a tribunal of limited jurisdiction 
and neither analogy nor expediency could give him jurisdiction on a matter which 
15 not specifically provided for. The Act does not purport to exclude the jurisdic- 
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tion of civil Courts generally in all matters relating to compensation. At the very 
outset I have pointed out that even the workman has been given an option to mi- 
tiate proceedings under the Act or to have recourse under the common law if he 
could maintain a clarm in tort. Section 19 provides only for the settlement by the 
Commussioner of any question that may arise m any proceedings under the Act. 
Section 19 therefore applied only to proceedings initiated under the Act and the bar 
of the cıvıl Court's jurisdiction 1s limited to matters which, under the Act are re- 


quired to be disposed of by the Commissioner. 
\ 


In this connection it is relevant to refer to rule 39 of the Rules framed under the 
Act where procedure is prescribed for the decision of the indemnity claims under 
section 12 (2) Where an indemnity 1s claimed against a person not a party to the 
case notice to that person is provided for and there is provision for the contest 
of the clam for indemnity by that person There ıs also provision for notice and 
hearing of the claim for indemnity by the third person called in by the principal 
employer against his sub-contractor. No procedure is prescribed under the Rules 
for determination of any indemnity that may be claimed under section 13. No 
provision ıs made for notice to a stranger against whom the mdemnity could be 
claimed under section 13. There is one other mdication in the Act itself that the 
jurisdiction of the civil Court is not ousted for the determination of any right claimed 
under section 13 : absence of any provision for an appeal on any determination 
under section 13. Section 30 of the Act provides fo: an appeal to the High Court 
inter dhd against orders awarding compensation, orders relating to the distribution 
of compensation among the dependents of a deceased workman and against an order 
allowing or disallowing any claim on the amount of indemnity under the provi- 
sions of sub-section (2) of section 12. The absence of any provision for appeal on a 
determination under section 13 while providing for an appeal 1n regard to indemnity 
claims under section 12 is significant and clearly mdicative of the fact that no 
determination by the Commussioner under section 13 1s contemplated by the Act. 


In my view even taking that the right of indemnity provided under section 13 
does not exist outside the Act and is a rguht specifically conferred by the Act, this 
will be a case where the statute, while giving a right, has not provided any partı- 
cular form of remedy. The party affected can therefore have recourse to the ordi- 
nary civil Court and have his rights determined. 


Some stress was laid by learned Counsel for the defendant on that part of clause 
*(2) of section 19 whereby the civil Court's jurisdiction to enforce any lability in- 
curred under the Act 1s taken away. Learned Counsel submitted that under section 
13 there 1s a liability for indemnity cast on the stranger tort-feasor, and as the em- 
ployer ıs seeking to enforce the same, sub-clause (2) bars the suit. But the language 
employed m the section ıs “to enforce any lability mcurred under this Act”. The 
section precludes the enforcement of a ‘ ability incurred under the Act and not 
the enforcement of the lability itself Learned Counsel for the appellant contends 
that sufficient effect must be given to the word ‘ incurred’ m relation to the habulity 
found in the sub-section. It 1s pointed out that when ıt ıs a question of determina- 
tion of a dispute, the same sub-section uses the words ‘settle, decide, or deal with any 
‘question’. Further the question must be one which 1s by or under the Act required 
to be settled, decided or dealt with by the Commissioner Itas ın this context and 
"background that the subsequent clause to enforce any ‘ lability incurred ’ under the 
Act should be interpreted. While considering the meaning of the word ‘ mcurred ' 
in Stroud’s Judicial Dictionary it is stated “ but the phrase ‘ have incurred expenses’ 
means at least that the local authority has paid those expenses, or become liable to 
pay them as distinguished from estimated expenses". In the present context, the 
lability incurred can only refer to a liability determimed after the Commissioner 
has settled, decided or dealt with a matter under the Act—not a matter yet to be 
determined One has to bear in mmd another principle that when there 1s any 
doubt about the ousting of jurisdiction of any existing Court, the Court will lean 
to an interpretation which would maintain the existing jurisdiction. 
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I shall now take up for consideration the alternative contention of the learned 
Counsel for the appellant that even apart from the provisions of section 13, the plain- 
tiff could, under the common law, seek rexmbursement against the defendant for 
the compensation 1t had been by law compelled to pay tne injured workman The 
argument ıs developed thus A master ıs hable for the tort commutted by his 
servant in the course of the latter's employment Therefore, the defendant would 
be liable to the injured workman for the tort committed on him Of course, this 
proposition, as a question of law, 1s not controverted. Equally, 1t 1s recognised that 
a master can sue a person who injures hus servant and thereby causes loss of service 
to the master. The cause of action for the master against the tort-feasor 1s the loss 
of service and the damages will have to be evaluated on that basis. Injury to the 
servant 1s a wrong which will give a right to the servant to proceed against the tort- 
feasor and it can also give a cause of action for damages to the master for loss of 
service. But the basis of assessment for damages in the twò cases would be differ- 
ent In this case, as pointed out at the outset, the plaint ıs not laid on the basis of 
damages for loss of service 


Learned Counsel for the plaintiff submits that he could rest his claim for resti- 
tution under section 69 of the Contract Act. Under section 69 of the Contract Act, 
a person who 1s interested in the payment of money which another 1s bound by law . 
to pay, and who therefore pays ıt, 1s entitled to be rermbursed by the other. Learned 
Counsel submits that the word ‘ bound by law to pay’ under section 69 does not 
exclude those obligations of law which arose inter-parties whether by contract or 
tort. Itis pointed out that they extend to any obligation which ıs an effective bond 
in law. But the liability which the plaintiff was called upon to meet and has met 
ıs one cast on him by statute. This amount which he has paid is not one in the 
payment of which he was merely interested. ‘The statute cast an inescapable hability 
on him to make this payment. Tnis payment, ıt cannot be said, ıs an amount which 
at the time of the payment the defendant was bound by law to pay It may be that 
the defendant may be made hable in tort He may be liable to the plamtüff or may 
be liable to the injured workman or he may not be liable at all The liability had 
yet to be determined and ascertained. As pointed out ın Nandlal Singh v. Ram 
Karit Singh}, the use of the word ‘ reumbursed ' ın section 69 1s significant. Learned 
Counsel referred to the’principle of implied. indemnity set out in Chitty on Con- 
tracts, Twenty-second Edition, Volume II, in para. 1035 at page 455. The 
principle as regards implied indemnities is thus stated 

“ In many cases the law implies a promise to indemmfy If the circumstances are such that the 
law imposes on any person a legal or equitable duty to indemnify, 1t will imply a promise on his part 
to do that which under the circumstances he ought to do ” 

Reference was also made to the observations of Vaughan Williams, L J , 1n Bonner v. 
Tottenham and Edmonton Permanent Investment Buildings Society? At page 173 of the 
report the following passage from Leake on Contract ıs set out . 

** Where the plaintiff has been compelled by law to pay, or, being compellable by law, has paid 

money which the defendant was ultimately hable to pay, so that the latter obtains the benefit of the 


payment by the discharge of his hability, under such circumstances the defendant 1s held indebted to 
the plaintiff in the amcunt ” 


But proceeding further the principle ıs thus elaborated in the judgment at page 174 + 


* I am now dealing only with the principle upon which the common law liability ıs based There 
15 a common law principle of hability, and also a principle of lability ın equity, and these two principles 
differ The common law principle requires a common liability to be sued for that which the plaintiff 
had to pay, and ın interest of the defendant in the payment ın the sense that he gets the benefit of 
the payment, either entirely, as in the case of the assignee of a lease, or fro tanto, as in the case of a 
surety who has paid, and has his action for contribution against his co-surety The principle in 
equity seems wide enough to include cases ın which there 1s community of interest ın the subject- 
matter to which the burden 1s attached, which has been enforced against the plaintiff alone, coupled 
with benefit to the defendant, even though there ıs no common liability to be sued ” 


Neither of the principles abovesaid would apply to the present claim. The first 
principle ex facie has no application and for the application of the second one, there 
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must be a community of interest in the subject-matter to which the burdenis attach- 
ed and the present ıs not of that kind 


It ıs possible to view the claim as onc for cent per cent contribution or indem- 
nity against the wrongdoer. The rules against contribution and indemnity are limit- 
ed to manifestly illegal act or wilful wrong doing and to wrongful acts done by negl- 
gence As an example, where contribution had been ordered against a wrongdoer, 
Ramaswamy Iyer in his Law of Torts, Fifth Edition, at page 688, gives as illustra- 
tion Palmer v Weck and Pulteneytown Steam Shipping Company!. There a stevedore 
who was engaged in discharging pig-zron from the plaintiff's ship, caused the death 
of a workman by his negligence It was found that the accident was due also to 
the negligence of the plaintiffs ın not providing safe tackle The representatives 
of the deceased workman got a decree for damages against both the stevedore and 
the plaintiffs The steyedore was held lable to contribute a half of the damages 
to the plaintiffs who paid the whole 


In Salmond on Law of Torts, Eleventh Edition, at page 92, the following rule 
1s found 


* Tt would seem clear on principle that in all cases of true vicarious liability the person held vica- 
niously hable for the tort of another should have a right of indemnity as against that other Thus 
a master who has paid for the negligence of his servant should be able to sue that servant for indemnity 
That this 1s generally so cannot be doubted, provided that the negligence of the employer himself or 
one of his other servants has not contributed to the damage ” 


In Semtex Lid. v Gladstone?, wherein this passage has been quoted as a true prn- 
ciple, Finnermore, J., observes at page 949 . 

** For some reason that I have never been quite able to understand, the master who 1s vicariously 

responsible for his servant 1s referred to as, and apparently treated as, a jomt tort-feasor This point 
was elaborated by Denning, L J , 1n Jonesy Manchester Corporaton? I could never see why arhemployer, 
whose only lability 1s the vicarious liability of being responsible for what his servant does, should 
be called a joint tort-feasor, which should mean a person who took some part in the tort which 1s the 
subject of the action "' 
In a case of the present kind, the plaintiff who was compelled by statute to pay for 
the tort committed by another on the servant, cannot be held to be tort-feasor in 
any sense of the word And there can be no question of hus claim to indemnity 
being hit at or vitiated by any principle of public policy. There is one case, Muthu- 
swam Reddur v Sirkar*, wherein it has been held that apart from the Workmen’s 
Compensation Act, a plaintiff, as in the present case, could clam mdemnity under 
the general law. At page 175 of the report ıs found the followimg observation * 


“ Section 3, Workmen's Gompensation Act, imposes a liability on the employer to pay compen- 
sation to the workman who sustains personal injury by an accident during the course of his employ- 
ment Hence the payment made by the plaintiff to the driver of the bus who had sustained injury as 
a result of the collision between the lorry and the bus cannot be said to have been a voluntary payment 
On the other hand, 1t was a payment 1n discharge of a statutory obhgation under section 15 of the 
Act, the party paying a compensation 1s entitled to be indemnified by the person who has been res- 
ponsible for the injuries sustained by the workman Thus the plaint claim for Rs 406-12-9 is clearly 
sustainable as against defendant 1 Even apart from the provisions of the Workmen’s Compensation 
Act, the general law also enables the plaintiff to claim this amount from defendant 1 — It 1s a principle 
of common law that a master can mamtain an action for the loss of service of his servant by the tortious 


act of another person ” 


While hesitant to give a definitive opinion, on the authorities now placed before 
me, I am inclined to hold that even outside section 13, the plaintiff in a case like 
the present could claim reimbursement against the tort-feasor of the amount he had 
been compelled to pay under the Act By the payment the tort-feasor is relieved 
of his liability to the injured workman, and the reimbursement claimed 1s only of a 
pecuniary demand the employer had to meet as a consequence of the tort, besides 
suffering loss of service Of course the employer will have to establish against 
the third party the tort which resulted ın the injury and the connection and reason- 
ableness of his claim as ın any action 1n tort. But ıt ıs unnecessary to carry this 
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discussion further, as the plaintiff's right of suit could clearly be rested on the ground 
that neither expressly nor by implication the right of suit for a claim under section 
13 of the Act has been taken away 


It 15 submitted for the defendant that the plaintiff’s clam ıs really one of 
subrogation and that as the plaintiff cannot have any higher rights than the workmant 
he ıs barred as the workman will now be barred from instituting a suit against 
the defendant for damages in tort. I am unable to appreciate the scope of this 
argument Learned Counsel for the defendant would equate the plaintiff to the 
position ofaninsurer It may be that the workman having elected to clarm compen- 
sation under the Act is precluded from filing a suit for damages 1n tort against the 
tort-feasor. But that does not preclude the employer from pursuing his remedies 
against the tort-feasor having satisfied the workman’s clam! The causes of action 
in the two cases are entirely different 


In the result S.A. No. 1005 of 1962 succeeds The decree and judgment of 
the lower appellate Court are set aside and those of the trial Court are restored. 
In the circumstances, S A. No 1550 of 1962 has to fail and 1s, therefore, dismissed, 
without costs 5 A. No. 1005 of 1962 ıs allowed but parties will Bear their respective 
costs throughout. 


V.S. ——À S A. No 1005 of 1962 
allowed, 

S.A No 1550 of 1962 

dismissed 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
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12 yeais mentioned ın section 48 of the Civil Procedure Code ıs * a period of limitation prescribed ’ 
within the meaning of section 15 of the Limitation Act 

The same reasoning will apply to section 14 of the Limitation Act as well The word * prescribed ’ 
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confined only to those under Schedule I of the Limitation Act 

A decree-holder, who has been prosecuting execution proceedings, which were stayed by order of 
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ceedings both under sections 14 and15 of the Limitation Act 1n computing the period of 12 years under 
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The Judgment of the Court was delivered by 


Ramamuriht, F —This case illustrates the proverbial thorny path of execution 
which the decree-holder has to pursue before he 1s able to realise the decree The 
decree ın this case was passed by the Sub-Court of Arrah in July 1938, and from 1941 
onwards the judgment-debtors have been successfully obstructing the realisation 
of the decree. It 1s interesting to mention that ın this Court in the objection filed 
in the execution application (vide counter-affidavit of Baxjinath Prasad) ıt 1s stated 
the properties sought to be attached within the jurisdiction of this Court are worth 
more than a lakh of rupees, and the only objection raised ıs a plea of limitation 
A brief reference to the prior history of the proceedings taken 1n execution of this 
decree ıs necessary for a proper appreciation of the plea of mutation raised. 


On 20th July, 1938 a money decree was passed by the Sub-Court, Arrah, for 
a sum of Rs. 18,540. This decree was transferred to the Civil Judge, Allahabad 
for execution and ın that Court in E.P. No. 38 of 1941 there was an order for attach- 
ment of a sugar mill of the judgment-debtors As a result of the order passed by 
the High Court at Allahabad the execution proceedings were stayed and were 
revived on 13th May, 1950. On llth July, 1952, the sugar mill was attached and 
it was sold ın public section on 19th February, 1955. On objection raised by the 
judgment-debtors under section 4 of the U.P. Encumbered Estates Act the sale 
of the sugar mill was set aside on 31st May, 1955, On 17th March, 1956 an appli- 
cation was made for the transfer of the decree to the Madras High Coi rt for execution 
as the judgment-debtors possessed some immoveable properties (buildings) ın 
Madras, and the decree was transmitted to this Court for execution on 6th 
June, 1956. On 13th August, 1956 the present execution petition, E.P. No. 323 
of 1956 was filed in this Court. 


In the affidavit filed in sı pport of the execution petition ın para 5, there is a 
brief reference to the abovesaid facts, and it was claimed that the period durmg 
which the execution of the decree was prevented by reason of the stay order should 
be excluded under section 15 of the Limitation Act in computing the period of 
limitation prescribed under section 48 Civil Procedure Code as the period of 12 
years prescribed thereunder expired by 1950 Tt is necessary to mention at this 
stage at the outset that in the counter affidavit filed on behalf of the several respon- 
dents the only objection that was raised was that section 15 of the Limitation Act 
would not apply and no particulars were given as to why section 15 would be 
inapplicable to the case. 


The learned Master dismissed the application for execution as barred by lmita- 
tion. But on appeal T Venkatadri, J., reversed that order ana directed execution to 
proceed in the viewjthat the decree-holder will be entitled to the exclusion of time 
both under section 14 and section 15 of the Limitation Act Even though particular 
reliance was not placed upon section 14 before the learned Master, this aspect of 
the matter was argued before the learned Judge and he upheld the same 1n the view 
that all the facts necessary to invoke section 14 are beyond controversy, and that 
the facts found were sufficient to attractthe applicability of section 14. 


Exhibits P-2, P-3 and P-3 (a) are the records of the proceedings on the file of 
the Civil Judge of Allahabad and a perusal of the same would show that further 
proceedings by way of execution in E.P. No 31 of 1948 were stayed as a result of 
the stay order passed by the Fbgh Court, and that ıt was only 1n 1950 that the execu- 
tion proceedings could be revived after the stay was vacated. Exhibit B-3 shows 
there was an order of injunction passed by the High Court restraining the execution 
of the decree T Venkatadri, J., followed and applied the decision of a Full Bench 
of this Court ın Kandaswam: v. Kannappa!, ın which 1t was held that section 48 of 
the Code of Civil Procedure 1s controlled by section 15 of the Indian Lrmutation Act, 
and that the expression ‘ prescribed’ ın section 15 (1) of the Limitation. Act 1s 
not restricted to prescribed by the Schedule I to the Act and that 1t would include 





1 (1951) 2ML] 668 ILR (1952) Mad 421{(F B.). 


1i] PRATAPCHAND Y. LAKSHMAN PRASAD GUPTA (Ramamurtfhu, J.). 237 


also a case where a period of limitation was prescribed by any general statute like 
the Code of Civil Proceduie, and that the period of 12 years mentioned 1n section 48 
of the Code of Civil Procedure ıs ‘ period of lumitation. prescribed’ within the 
meaning of section 15. 


In view of this Full Bench decision of this Court the only argument that was 
attempted by learned Counsel for the appellants was that the decree-holder has 
not placed all the materials to enable him to obtain the benefit of exclusion under 
section 15 and that Exhibits P-2 and P-3 and P-3 (a) are not sufficient for the purpose. 
He urged that the decree-holder must furnish further particulars about the precise 
nature of the stay order, the property to which it related and the period during 
which the order of stay was in operation We are unable to accede to this conten- 
tion. It must be remembered tnat the decree ıs an old decree of the year 1938, 
and many of the records would not be available We agree with T Venkatadri, J., 
that Exhibits P-2, P-3 and P-3 (a) contam sufficient particulars to show that there 
was an order of stay and also an injunction restraining the execution of the decree 
for the sale of the sugar mills There 1s no evidence that the judgment-debtors 
were possessed of some other properties in Allahabad In this connection it 
becomes relevant to notice that in the counter-affidavit filed by the respondents it 
was not stated that section 15 would not apply because the judgment-debtors had 
other properties withm the jurisdiction of that Court We are satisfied that the 
materials furnished by the decree-holder in the instant case are sufficient and entitled 
them to the benefit of section 15 


Regarding the pomt based upon section 14 of the Limitation. Act, the only 
argument that was advanced by learned Counsel for the appellants was that the 
Full Bench in Kandaswam: v. Kannappa1, dealt with only a case under section 15 and 
that ıt would not apply to section 14. We see no substance whatsoever in this 
contention, and we have no hesitation in holding that every portion of the reasoning 
mn the Full Bench case would apply to section 14 as well It must be noted that 
the point that was referred for consideration by this Full Bench was the proper 
interpretation of the expression “ prescribed ” in section 15 of the Limitation Act, 
whether ıt meant * prescribed in the Schedule to the Limitation Act’ or ‘ prescribed 
m any other enactment’ It ıs sufficient to refer to the following observations of 
Rajamannar, C.J , at page 442. 

** On a careful consideration of the decided cases on the point and the course of legislation, 
I have arrived at the following conclusions The expression ‘prescribed’ m section 15 (1) of the Limita- 
tion Act does not mean ‘ prescribed by the First Schedule ' to the Act It would include a case where 
a period of Imitation 1s prescribed by any general statute like the Civil Procedure Code I venture to 
think further that even if it be understood in the strictest sense, the period fixed by section 48 of the 
Civil Procedure Code, must be deemed to have become a part of the Limitation Act by a process of 
mcorporation in Articles 181 and 182 Column (1) of Article 181 speaks of an application for which no 
period of limitation is provided elsewhere in this schedule or in section 48 of the Civil Procedure Code, 
1908 Whether the word ' prescribed ° in section 15 (1) would apply to periods of limitation provided 
by other statutes or not, 1t 1s clearly indicated by Article 181 that the period fixed by section 48 1s ın 
part materia with the periods of limitation provided in the schedule to the Limitation Act Column (1) 
of Article 182 further supports this view The period of twelve years mentioned 1n section 48 of the 
Code 15 a period of imitation The term ‘ period of limitation? means the time prescribed by law at 
the end of which a right ceases to be enforceable in a Court, whether by a surt or application ” 


Reference may also be made to the following observations at page 437 with reference 
to the context m which the learned Chief Justice referred to the decision of the Privy 
Council in Phoolbas Koonwur v. Lalla Fojeshwar Sahoy?. 


“The mmportance of this decision of the Privy Council appears to me to be this, that the rules 
lard down in the Limitation Act relating to the computation of the periods of limitation need not 
necessarily be confined to periods prescribed 1n that Act and in proper cases, due regard being of 
course had to the language, can be applied to periods of limitation prescribed by other statutes of a 
general nature hke the Civil Procedure Code ” 


The same expression ‘ prescribed’ ıs used in section 14 and we cannot conceive 
of any reason as to why the same principle should not apply to section 14 If 


1 (1951)2MLJ 668 ILR (1952) Mad 2 LR 31A 7-(1876) IL R 1 Cal 226 
421 (442, 437) (E B}. (PG) 
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we may say so, the point is simply unarguable in the face of the Full Bench decision 
which is binding upon us 

No argument was advanced touching the bona fides or the good faith with 
which the earher proceedings in execution were prosecuted or the applicability 
of section 14 for any other reason We agree with T. Venkatadri, J , that the decree- 
holder 1s entitled to exclusion of the period spent 1n prosecuting the prior ’infructu- 
ous execution proceedings both under section 14 and under section 15. 


The result ıs, the appeal ıs dismissed with costs and the matter will be further 
enquired into by the Master as remanded by T. Venkatadri, J. Having regard to 
the stakes involved and points raised and argued I fix Counsel’s fee at Rs. 1,00 
both senior and junior. d 


RM ——— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
Present —Mr Justice P. S KAILASAM. 
K. S. Venkataraman & Co. (P.), Ltd. . Petsteoner* 


v. 
State of Madras .. Respondent. 
Madras Gourt-fees and Suits Valuation. Act (XIV of 1955), section 70—Refund of Court-fee under 
—When co id be done 


Section 70 of the Madras Court-fees Act provides for refund of Court-fee paid by mistake or in 
inadvertance When a party filed a writ petition deliberately with the intention to obtain the relief 
sought for, but later decides not to pursue the same, to such a case section 70 of the Act will not be 
applicable Different considerations may apply if the provisions of the Court-fees Act are not applica- 
ble as 1n cases of Court-fees paid under the Sales Tax Act When the Gourt-fees Act specifically pro- 
vides under what circumstances a refund can be ordered, 1t 1s not justifiable for the Court to exercise 
its inherent powers and direct refund ın cases not covered by the Act 

Petitions under section 70 of the Court-fees Act and section 151, Cavil Procedure 
Code praying that in the circumstances stated therem and in the affidavit filed 
with G M P No 506 of 1966 on the file of the High Court, the High Court will be 
pleased to issue a certificate for refund of Court-fee paid in'S. No Nos. 35340 etc 


T. T. Srinwasan and A. N Rangaswam:, for Petitioner. 
The Court made the following 


Orver.—These petitions are filed praying for the refund of Court-fee paid by 
the petitioner in the Writ Petitions filed before this Court These petitions were 
filed for the issue of Writs in the nature of mandamus and certiorar: for quashing 
certain sales tax assessments made agamstit — Before these petitions were numbered, 
they were returned for rectifying certam defects. Before these defects were rectified, 
an appeal by the petitioner to the Supreme Court regarding the same matter was 
allowed Therefore, the petitioner felt that 1t was not necessary to prosecute these 
Writ Petitions In the circumstances the petitioner has prayed for refund of the 
Court-fee paid by ıt in these Writ Petitions. 


The provision relating to refund of the Court-fee 1s section 70 of the Madras 
Court-fees and Suits Valuation Act, 1955 Under the section, when the fee is 
paid by mistake or inadvertance, it shall be ordered to be refunded The fee was 
certainly not paid by any mistake or 1nadvertance It was deliberately paid for 
obtaming the reliefin the Writ Petitions But as an appeal was decided ın its favour, 
the petitioner did not want to pursue the Writ Petitions In the circumstances, 
section 70 will not be applicable 


In Zaheorunmissa Begum v. Mohammed Ah!, the circumstances under which 
refund of Court-fee could be ordered are set out In Balakrishna Chetty v. State of 
Madras*, a Bench of this Court held that the Court-fee of Rs 100 paid under the 











*(Q MP. Nos 1506 to 1515 of 1966 22nd March, 1966. 
1. (1962) 1 MLJ 331 2. (1982) 2MLJ 186 13 ST.C 398. 
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provisions of the Madras General Sales T'ax Act should be refunded when the revision 
petition was sought to be withdrawn before 1t took effect by being taken on file and 
numbered The Bench held that as the provisions of the Court-fees Act are 
obviously not applicablé and as there 1s no provision in the Sales Tax Act relating 
to refund of Court-fee, the Court can exercise its inherent jurisdiction and direct 
a refund of the fee where the petition was sought to be withdrawn before it took 
effect by being taken on file and numbered. 


There ıs no dispute that the Court-fee payable in the Writ Petitions 1s governed 
by the Madras Court-fees and Suits Valuation Act, 1955 and, therefore, section 70 
of the Act 1s applicable. The decision n. Balakrishna Chetty v. State of Madras}, 1s not 
applicable as the Court-fee was paid unde: the General Sales Tax Act where there 
are not provisions relating to refund of fee The fee paid cannot be refunded under 
the Court-fees Act. When the Act specifically provides under what circumstances 
a refund can be ordered, ıt ıs not justifiable for the Court to exercise its mherent 
powers and direct refund in cases not covered by the Act 


« These petitions are dismissed. 
R.M ——— Petition dismissed- 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT .—MR Justice K VEERASWAMI AND Mr Justice M. NarESAN, 


The Indian Mutual General Insurance Society, Ltd., Madras — ..  Appellant* 
p. 
R, Raman Nair .. Respondent. 


Insurance—Motor Accident Insurance—Poltcy contammg indemnity clause against. loss or damage to the 
vehicle ‘by accidental external means’ —Exception regarding earthquake or other conculston of nature—Scope of 


Where a lorry parked at a particular spot rolled down and got damaged due to the sudden smking 
of loose soil, 1t 1s certainly an ‘accident’ as nobody foresaw ıt The accident;was also due to ‘external 
means’ which means in the context causes not referable to what is internal to the lorry, e g , a sudden 
bursting of the engine Loosing of earth under the wheel cannot be described as a convulsion of nature 
and the exception clause cannot be invoked to avoid liability on the part of the Insurance Company 


Appeal agamst the decree of the City Civil Court (VII Asst. Judge), Madras 
in Origmal Suit No 399 of 1960 


V. P. Raman and R Krishnaswami, for Appellant. 
T K Subrahmana Pillai, for Respondent 
The Judgment of the Court was delivered by 


Veeraswam, J —The respondent's lorry M D N. 3797 wascovered by a 
comprehensive insurance policy issued by the appellant, the period of cover being 
from 23rd October, 1958 to 22nd October, 1959 On 5th February, 1959, while 
the lorry was parked on a road 1n Appukodu in Nugiris, ıt tumbled down the valley 
up to a distance of 50 yards from the parking place and was thereby badly damaged. 
This was on account of the fact that there was a sudden sinking of the loose soil 
at the place near the right rear wheel of the lorry and the road was on a gradient, 
Though the downward movement of the lorry was prevented by placing wooden 
logs, the accident took place due to the synking of the loose sol The respondent 
made a claim which the appellant repudiated with the result the former had the 
lorry repaired elsewhere at a cost of Rs. 5,466-45. The appellant’s repudiation 
was on the ground that the accident was not due to external means and that in any 
case 1t was covered by one of the exceptions contained in the terms and conditions of 
the insurance policy. The respondent's claim was decreed by the Seventh Assistant 


Judge. 








1 (1962) 2MLJ. 186.13 S.T C. 398 
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There is no dispute about tne facts as we narrated. The only question is 
whether the risk ıs covered by the terms of the policy, The material term in the 
policy 15 that the appellant willindemnify the insured against the loss of or damage 
to the motor vehicle * by accidental external means." "The rest of the terms is 
not material The policy provides for certam general exceptions of which one 1s 
relied on for the appellant, that 1s, that the appellant will not be hable in respect of 
any accident loss or damage due to ‘‘ earthquake or other convulsion of nature." 
Learned Counsel for the appellant argues that the accident to the lorry can by no 
means be described as an accident by external means. He adds that m any case, 
the accident must fall within the expression “other convulsion of nature.” In 
our opinion, this contention cannot prevail. The words “ by accidental external 
means,’ 1n our view, are comprehensive to include the accident to the lorry. The 
occurrence was certainly accidental for, nobody foresaw 1t. It just happened that 
the lorry was parked at the spot and it was an accident that ıt rolled down the hill. 
The accident was also due to the reason as we said that the loose soil underneath 
the right wheel gave way. We do not see why this cannot be described as “ by 
externalmeans." External in the context ıs to be understood as referable to cause 
other than what 1s internal to the lorry, as for instance, a sudden bursting of the 
engme. The other phraseology “ earthquake or other convulsion of nature " 1s 
also definite of its meaning. Other convulsion of nature must be of the pattern of 
the earthquake or something like it. Even if the words “ other convulsion of nature” 
are read disjunctively from the word ** earthquake," even so, the loosening of the 
earth can hardly be described as a convulsion of nature. 


We are, therefore, of opinion that the Court below was right in decreeing the 
suit. The appeal 15 dismissed with costs. 


R.M. ——— - Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT .—Mm. Justice R. Sapasivam 


Petitioner * 


Philipp Ullrich 
9. 
Chellan Sanyas . Respondent. 
Criminal Procedure Code (V of 1898), sections 94 and 516-A —Property alleged to be concerned tn a case of 


theft left ın the custody of accused by Court on executing a security bond—Bond getting cancelled by failure to file a 
charge-sheet within the stipulated trme—Gourt 1f could call upon the accused to produce the property left in hts custody, 


Certan properties seized by the Police as bemg concerned in a case under section 409, Penal 
Code, were directed to be handed over to the accused on his executing a bond which stipulated that the 
bond would stand cancelled 1f the charge-sheet was not filed within a specified date 


x 


Held Though the bond got cancelled. by reason of the time tixed under it, the Court can still 
order, 1n a case filed against him subsequently, the accused to produce those properties if they still re- 
mained with him The right of the accused to deal with the property as he liked was restrained up to 
the particular date mentioned ın the security bond But if the properties continue to remam with the 
accused there 1s nothmg which can stand in the way of the Court ordering him to produce those pro- 
perties and if he fails to do so the Court can issue a general search warrant to the concerned police 


officer to search and produce the articles ; 


Petition under sections 435 and 439 of the Code of Crimmal Procedure, 1898, 
praying- the High Court to revise the Order of the Court of the Additional First- 
Class Magistrate, Padmanabhapuram, dated ‘9th October, 1965 and made in G.C. 
No. 233 of 1965 (Tiruvattar Station Crime No 95 of 1964). 


S. Gopalaratnam and P. N. Venugopalan, for Petitioner. 
V. Meenakshisundaram, for Respondent. 
K. A. Panchapagesan for Public Prosecutor, for State. 


*OrLR C. No. 1293 of 1965. 19th Apri, 1966. 
(Ctl. R P. No. 1270 of 1965). 
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The Court made the following 


ORDER —Petition by the complamant Phillip Ullrich to revise the order of 
the Additional First Class Magistrate, Padmanabhapuram, refusing to direct the 
accused to produce the properties concerned in the case which were entrusted to 
him in pursuance of the order of this Court in Criminal Revision Case No. 1529 
of 1964 dated 2nd November, 1964 In fact ıt was the Circle Inspector who moved 
the Additional First Class Magistrate for such a direction and ıt was refused by the 
Magistrate not only on a construction of the order of this Court but also on the 
ground that ıt amounted to testimonial compulsion. 


The facts which led up to that order are briefly as follows The petitioner 
preferred a complaint to the police under section 409, Indian Penal Code and the 
police seized the properties forming the subject-matter of this petition from the 
possession of the accused. The accused filed an application under section 516-A, 
Criminal Procedure Code, for custody of the properties stating that they belonged 
to him and that he did not commit any offence in respect ofthe same The learned 
Additional First Class Magistrate ordered the return of the properties to the accused 
on condition of his executing a bond and depositing a sum of Rs 8,000 The 
accused came up 1n revision to this Court and this Court 1n Criminal Revision Case 
No 1529 of 1964 modified the order by permitting the accused to execute a bond 
for Rs 8,000 with one surety instead of furnishing cash security and further directed 
that the bond would stand cancelled if no charge-sheet was filed by the police before 
2nd January, 1965. Unfortunately for some reason or other, which is not clear, 
the police did not file a charge-sheet before 2nd January, 1965 with the result that 
the bond stood cancelled The police ultimately filed a charge-sheet against the 
accused under section 409, Indian Penal Code, only on 28th March, 1965 


The learned Advocate for the petitioner rehed on the decision in Ram Prasad v, 
State, where ıt was held that even a forfeiture of the bond executed by a person to 
obtain custody of property under section 516-A, Crimmal Procedure Code, would 
not deprive the Court of its power to order the production of the property. But m 
this case, the bond was not forfeited, but got cancelled by reason of the fact that 
the police faded to file a charge-sheet by 2nd January, 1965. The effect of the 
bond getting cancelled ıs as though the properties were returned to the accused 
without a bond. It should be noted that section 516-A, Criminal Procedure Code, 
under which alone the accused got possession of the properties, deals witn custody 
and disposal of property pending trial in criminal cases. In fact even the Criminal 
Revision Case No 1529 of 1964 on the file of this Court arose out of a petition filed by 
the accused under section 516-A, Criminal Procedure Code and the petition shows 
that the accused prayed for appropriate orders directyng delivery of the articles to 
him so that ‘they might remain in proper custody pending the conclusion of the trial 
of the case Hence the order of this Court in Criminal Revision Case No, 1529 
of 1964 cannot take away the jurisdiction of the criminal Court to order the accused 
to produce the properties concerned ın the case It should be noted that the pro- 
perties were seized by the police as being concerned in the case and it 1s by virtue 
of the order of this Courtth at they were returned to the accused under section 516-A, 
Criminal Procedure Code — It 15 true time limit upto 2nd January, 1965 was fixed 
for the police to file a charge-sheet and the right of the accused to deal with the 
properties as he liked, if really they belonged to him as contended by him, was 
restrained upto 2nd January, 1965 If the properties continue to remain with 
the accused, there 1s nothing which can stand 1n the way of the Court ordering him 
to produce those properties. The learned Advocate for the accused was not in a 
position to state whether the properties are still with the accused or not It is true 
a summons cannot be issued to the accused to produce the properties The Supreme 
‘Court has held in State of Gujarat v. Shyamlal®, that though the language of section 94 
Criminal Procedure Code, 1s general and prima facie apt to include an accused person, 
fhere are indications that the Legislature did not intend to include an accused person. 


——————MÓÓÓ——————— a 
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The Supreme Court has further observed that 1t might be that this construction of 
section 94, Criminal Procedure Code, would render section 96, Criminal Procedure 
Code, useless for no search warrant could be issued to search for documents known 
to be in the possession of the accused but that a general search or inspection by the 
concerned police officials could still be ordered 


Having regard to the above principles, the proper thing that the learned 
Additional First Class Magistrate should have done ıs to call upon the accused. to 
produce the articles entrusted to him by virtue of the order under section 516-A, 
Criminal Procedure Code and 1f he fails to do so to issue a general search warrant 
to the concerned pobce officer to search and produce the articles 


The order of the lower Court is revised accordingly and the Additional First 
Class Magistrate 1s directed to follow the procedure indicated above. 


R.M. ——— Revision allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
Present .—Mnr. Justice T. VENKATADRI 
Manicka Gounder -. Appellant* 


v. 
Samikannu Gounder Respondent 


Specwic performance—Suit for specific performance of agreement to reconvey immovable property—Gonsent 
decree providing for reconveyance on deposit of money by plaintiff within a specified tame—No default clause— 
Plaintiff not depositing money within time—CGlaim for extension of tume—If can be granted 


A suit instituted by the plaintiff for specific performance of an agreement executed by the defen- 
dant to reconvey certain 1mmovable property which originally belonged to the plaintiff was compro- 
mused and a consent decree was passed ın and by which it was provided that the plamtff should 
deposit asum of Rs 800 on or before 15th November, 1962 and also the necessary general stamp papers 
into Court and that the defendant should reconvey the property on such deposit beng made There 
was, however, no provision as to the effect of non-payment of money The plaintiff did not deposit 
the amount within time but filed an execution petition on 26th November, 1962, after depositing the 
sum of Rs 800, praying that the defendant might be directed to execute a sale deed as per the consent 
decree He also filed a petition for extension of time tll the date of deposit made by him The Courts 
below granted extension of trme and directed the defendant to execute a sale deed as prayed for On 
appeal, 

Held Having regard to the fact that there was no clause in the consent decree as to the effect of 
non-payment of money and other circumstances of the case, the Courts below were right in deciding that 
time should be extended to enable the plaintiff to deposit the money as per the terms of the consent 
decree 


However, taking all the circumstances of the case and 1n the interests of justice the respondent 
should be directed to deposit another sum of Rs 200 in addition to Rs 800 already deposited before 
enforcing the decree 

Appeal against the order of the Court of the Subordmate Judge of Cuddalore, 
dated 30th December, 1963 and made ın C M A No 70 of 1963 (E P No. 605 of 
1962 in OS. No 297 of 1961, District Munsif’s’ Court, Tindivanam) 


K. N. Balasubramaman, for Appellant 
K. V. Venkataseshadri, for Respondent. 
'The Court made the following 


ORDER —This appeal arises out of execution proceedings in O S. No. 297 of 
1961, a suit instituted by the respondent for specific performance of an agreement 
to reconvey the suit property dated 13th June, 1959 executed by the appellant to 
the respondent. The suit itself was compromised and a consent decree was passed 
in and by which the respondent (plaintiff) should deposit a sum of Rs. 800 on or 
before 15th November, 1962 and also deposit the necessary general stamp papers 
into Court for the appellant to reconvey the property to the respondent on such 
deposit of the said amount by the respondent. The respondent did not deposit the 
amount as mentioned in the said decree on or before 15th November, 1962 But 
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filed E P. No 605 of 1962 on 26th November, 1962 after depositing the sum or 
Rs 800 and praying the Court that the appellant might be directed to execute a 
sale deed in favour of the respondent as per the terms of the compromise decree By 
abundant caution, the respondent filed M.P, No 935 of 1962 in OS No 297 of 
1961 for extension of tame for the payment of the said sum of Rs 800 as per the terms 
of the consent decree He set up a plea that on or before 15th November, 1962 
he tendered the money to the Judgment-debtor (appellant here) and that as he re- 
fused to receive the same, he did not deposit and therefore he had come to Court to 
execute his decree after depositing the said sum of Rs. 800 and praying the Court 
to extend time for payment from 15th November, 1962 till the date of deposit made 
by him in the Court The Courts below disbelieved the story of the respondent but 
they came to the conclusion that time was not the essence of the contract 1n respect 
of the immovable properties, granted the extension of time and directed the appel- 
lant here to execute a sale deed in respect of the suit property in favour of the res. 
pondent. Itis against the order of the Subordinate Judge of Cuddalore in appea] 
that the Judgment-debtor has preferred this Civil Miscellaneous second Appeal 


In this appeal, xt is seriously contended by learned Counsel for the appellant that 
tıme is the essence of the contract in the case of reconveymg the suit property. In 
this connection he has drawn my attention to the decision of the Federal Court in 
Shanmugham Pillar v. Annalakshmi Ammal? It has been laid down at page 546 

“Tt ıs well settled that when a person stipulates for a rghtin the nature of a concession or 
privilege on fulfilment of certain conditions, with a proviso that im case of default the strpulation 
should be void, the right cannot be enforced 1f the conditions are not fulfilled according to the terms 


of the contract Such conditions, though relating only to payment of money, are not regarded as 
a penalty and Courts of Equity will not afford rehef against a forfeiture for their breach ” 


This principle has been consistently followed later by the Supreme Court in Srimrath- 
mull v Nanjalingiah?, and this Court ın Balasundara v Muthuvenkatachala? There 
seems to be some force in the contention urged by learned Counsel for the appellant. 
But we have to consider whether the extension of time can be granted ın the cır- 
cumstances of the instant case It 1s common ground that this 1s a suit for specific 
performance of the agreement to reconvey the suit property which originally belonged 
to the respondent here ‘There is also the compromise decree in and by which cer- 
tain time was fixed for depositing the sum of Rs 800 Unfortunately as noted by 
the Courts below, there ıs no default clause In such a case, the Court should take 
into consideration that the suit should be deemed to be pending but not finally 
disposed of In Badul Shaker Sahih v Abdul Rahiman Sahib‘, the facts are similar, 
In that case a decree for specific performance of a contract for sale provided (a) 
that, upon payment by the plaintiffs of a sum named within two months from the 
date of the decree, the Ist defendant do execute and register a proper deed of con- 
veyance of the properties in the schedule and (b) that upon payment the Ist defen- 
dant do put the plaintiffs ın possession of the said properties together with all title 
deeds In such a case, Sir Walter Schwabe, C J., for the Bench observed at page 113: 


“ Lastly ıt was contended, and this 1s a more difficult point, that as two years had elapsed from the 
date of the original offer of the money, the plaintiffs were too late in bringing this suit. It 1s a well- 
established principle that persons who desire the assistance of the Court in obtaining equitable relief 
must come quickly In each case it 1s a question to be decided on the facts whether the delay on the 
part of the plaintiff ıs such that the Court ought not to exercise 1ts powers In this case on the facts 
I think that the delay should be excused, for on the evidence, the plaintiffs were put off for some time 
by the first defendant himself _The case has however been brought very late but in my judgment not 
late enough to compel us to refuse rehef at not being shown that the defendant has been prejudiced ” 


Veeraswami, J in smmular circumstances in Palamwham: Nadar v. Gomathinayagam®, 
has held (head-note) > 


** Even though the finding of the Court 1s to be accepted that the default was on the part of the 
purchaser as he was not ready with the funds to complete the sale on 30th April, 1959, this 1s a case in 
which time was not of the essence of the contract and therefore the plaintiff will be entitled to a decree 
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for specific performance Equity will look not at the letter but the substance of the transaction in 
ascertaining the intention of the parties to the agreement, and notwithstanding an express stipulation, 
‘for execution of the sale within specified time, 1t would in substance regard the intention of the parties 
as that the agreement should be performed within 1easonable ume Prima facie equity treats the 1m- 
portance of such time lımıts as being subordinate to the mam purpose of the parties and ıt will enjoin 
specific performance notwithstanding that from the point of view of a Court of Law, the contract has 
not been literally performed by the plaintiff as regards the time limit specified But, equity will not 
assist where (1) there has been undue delay on the part of the party seeking specific performance of a 
contract, (2) the other side has given reasonable notice to him that he should complete within a definite 
time and (3) the exercise of the equitable jurisdiction will result 1n injustice ” 
There ıs also a decision which will be useful to refer, namely Bhawatsaran Singh v: 
Mithila Saran Singh,, There a party by an order of the Court was required to deposit 
a certam amount in Court under a compromise and a time-Iumt was prescribed for 
it But there was no provision as to the effect of the non-payment of the said amount, 
In such a case the learned Judges held 

* But if the time has expired and on account of absence of a provision in the petition of compro- 
muse or m the order as to the effect of non-payment, the order has not operated automatically, then the 
Court has seisin of the matter and can still deal with it P 
Therefore applying tne above principles to the facts of the present case, like the Patna 
case, there ıs no provision for the default clause in the preliminary decree. The 
respondent herein filed an application M P No 935 of 1962 for extension of time. 
But it ıs not clear whether it 1s filed in the execution side or ın the original side itself. 
But the printed judgment reveals that the petition 1s filed on the original side in the 
District Munsi ’s Court, Tindivanam But the learned Counsel for the appellant con- 
tends before me that this order should be taken to have been passed in the execu- 
tion. proceedings and if this is an order in the execution proceedings, certainly he 1s 
entitled to file an appeal Without going into this question whether M.P No 935 
of 1962 has been filed on the original side or 1n the execution proceedings, I am of 
opinion that the Courts below have rightly decided that the time should be extended 
to enable the respondent to deposit the money as per the terms of the compromise 
decree 


Whatever that might be, there 1s to my mind, as observed by the Federal Court 
when a concession 1s given for the reconveyance of the suit property, the respondent 
here should have umplicitly discharged that obligation as stipulated ın the compro- 
muse; But at the same time this 1s a specific performance of an agreement to reconvey 
the 1mmovable property which originally belonged to the respondent. Taking all 
the facts into consideration and 1n the interests of Justice, I direct the respondent here 
to deposit another sum of R$ 200 m addition to Rs. 800 already deposited to the 
credit of the suit O S. No 297 of 1961, on the file of the District Munsif's Court, 
Tindivanam The respondent is entitled to have the reconveyance of the property 
by executing the decree agamst the appellant 


The Civil Miscellaneous Second Appeal ıs dismissed subject to the above modi- 
fication No costs. Time for payment two months. 


No leave. ` 
V.K. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present —Mr. Justice T. VENKATADRI 


Sivaganga: Ammal .  Appellant* 
v 
Jagadambal .. Respondent. 


Manntenance—Charge—Propertves charged under maintenance decree—Sale ın execution to satisfy claims of 
arrears of maintenance——No extinguishment of the charge—Liability for future maintenance attaches to property— 
Omrsswon to mention charge in sale proclamation in execution of charge decree—No water or estoppel of right to 
maintenance 


The effect of the sale of the property, 1n execution of the charge decree for mamtenance, to satisfy 
the claim for arrears of maintenance does not extinguish the charge completely and once for all — It 1s 
only a sale to satisfy the particular claim The liability in respect of maintenance payable in future 
remains attached to the property 


‘The omission to mention the existence of the charge for future maintenance in the sale proclama- 
tion on the first execution petition will not amount to a waiver of the right to future maintenance or 
estoppel against clamung such night 

Appeal agaist the order of the Court of the Subordinate Judge, Cuddaloreg 
dated 29th June, 1964 and made in CMA No. 26 of 1964 (E A. No. 1477 of 
1963 in OS No. 334 of 1947, District Munsif's Court, Cuddalore). 


K. V Venkataseshadri, for Appellant. | 
T. S. Ramaswam: and M. Srinwasan, for Respondent. 


The Court dehvered the following 


Jupcment —This appeal arises out of execution proceedings; wherein the 
appellant prayed the Court that her property, which was purchased free of charge 
for the maintenance decree should not be brought to sale by the decree-holder in 
O.S No 334 of 1947 on the file of the District Munsif’s Court, Cuddalore. The 
Courts below have held that though the appellant purchased the property on the 
previous occasion in the execution of the maintenance decree, still the property 1s 
not free from the charge, and dismissed her application. It is agamst the orders of 
the Courts below, she has filed the present appeal. 


In this appeal the same question arises for consideration viz., whether the pro- 
perty 1s free from charge. 


It ıs not disputed that the property in dispute has been subject to a charge under 
a mamtenance decree obtained by the respondent against one Rajagopal Pandithan 
and otners in OS, No. 334 of 1947. 


The appellant purchased this property from Rajagopal Pandithan, and his wife 
Angammal for Rs, 2,000 on 24th August, 1949, during the pendency of the mainten- 
ance suit filed by the respondent. ‘Therefore the sale dated 24th August, 1949, is 
not valid, as ıt ıs directly hit by the doctrine of [2s pendens. But the appellant contends 
that, when the respondent brought the suit property for sale ın pursuance of her 
maintenance decree, 1t was not mentioned that the property was subject to future 
charge and therefore 1t was sold for 1ts real market value on 7th September, 1958 
Under that sale, the property was purchased by one Kesava Koundar, the father of 
the appellant Subsequently, the said Kesava Koundar settled the property on the 
appellant on 19th April, 1961 under Exhibit A-1 registered settlement deed. The 
question turns upon whether the sale dated 7th September, 1958 was free from 
encumbrances, that 1s free from charge for ever. According to the appellant, this 
property was purchased by her father free of all encumbrances , whereas the res- 
pondent contends that the property was sold to the appellant’s father under the 
previous execution proceedings subject to her rights to bring the very property to 
sale for future maintenance. In order to prove her case that this property was sold 
free of all encumbrances, the appellant filed Exhibits A-2 to A-5, A-7, A-8 and A-9. 
In the execution proceedings, 1t 1s true that no mention of any encumbrance was 
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made, and so the appellant would contend that the respondent waived the charge 
for future right of maintenance over the property mentioned ın the execution appli- 
cation. On the other hand, the respondent would contend, that since a charge has been 
created by decree of Court, there was no necessity to specifically mention the same 
in the execution petition and that she has the right to bring the property for sale 
once again in execution of the charge decree for arrears of maintenance In order 
to find out whether this property was sold free of encumbrances, the Courts below 
considered whether the property was sold for its full value or the market value. The 
finding of the Courts below is that the price at which the appellant’s father purchased 
the property m Court auction sale could not be said to be 1ts real value, and I do 
not want to interfere with this finding of fact. 


Once I come to the conclusion that the property was not sold for its real value, 
the next question 1s whether the respondent would be entitled to brmg the same pro- 
perty once again for sale for arrears of maintenance accrued subsequent to the sale 
in favour of the appellant’s father. A Division Bench of this Court in Thangavelu v. 
Thirumalaswame*, have observed thus 


£^ so long as the decree for maintenance 1s a charge decree 1n respect of the property any 


purchaser who buys the property ın execution of the decree for arrears of maintenance will only buy 
that property subject to the charge which still subsists ın respect of future maintenance The liabrhty 
in respect of future payments of maintenance always remains even after one or two sales have taken 
place after the realisation of the arrears payable under the decree It cannot be argued that the effect 
of the sale of the property to satisfy the claim for the arrears extinguishes the charge completely and 
once for all  Itis only a sale to satisfy the particular claim for the arrears and not to satisfy the mam- 
tenance decree as a whole, even as the charge for future maintenance still remams attached to the pro- 
perty and the auction purchaser gets the property only subject to the charge "' 

Ramakrishnan} J , has observed ın T?rugnana. Sambanda Mudahar v. Meenakshi?, that 
the omission to mention the existence of the charge for future maintenance im the 
sale proclamation on the first execution petition wherem the third party bought 
the property will not amount to a waiver of the right to future maintenance or estop- 
pel against clarmmmg such right. Following these two decisions I am of the view that, 
even though the appellant's father purchased the property ın the previous execution 
proceedings, in execution of the maintenance decrees till the property is not free 
from hability for future maintenance. The appellant has therefore failed in her 
attempt to prevent the decree-holder from brmging the very same property to sale 
in exercise of her rights over the charged property. 


The charged property consists of a number of items and ıt 1s not clear whether 
the other items have been exhausted. The Court has got mherent jurisdiction 
to give relief to the party concerned. In the circumstances, I direct the respondent- 
decree-holder to exhaust the other 1tems before she exercises her right of sale over 
this property. "The present execution petition may be kept pendmg, and the decree- 
holder permitted to renew it after she exhausts the remedies over the other items. 


In the result, I allow the appeal to the extent indicated above. There will 
be no order as to costs. No leave. > 
VS ,—— Appeal allowed in parte 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present —Mnr. Justice T. VENKATADRI. 
Shamlal and others ~ . . Appellanis* 
U. 
Messrs Parle’s of Products Manufacturing Company (P.), Ltd , 
Bombay through the General Manager and another .. Respondents. 


Trade Mark— Pearl”? and "Parle's"—JMarks deceptwely similar likely to cause confusion im the minds 
of public—Refusal of registration 


The marks “ Pearl” and “‘ Parle's ”? ar e deceptively similar and therefore likely to cause confu- 
sion in the minds of the public The order of refusal of registration of the mark “ Pearl ” 15 justified. 





1 (1955) 2 M LJ 618 at 622 2 (1962) 2 MLJ 348 
*AAO No 405 of 1964. 6th April, 1966. 
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Appeal under section 109 of the Trade and Merchandise Marks Act, 1958 
against the order of the Assistant Registrar of Trade Marks, Madras-4 dated 31st 
March, 1964 and made im Application No. 204439 on his file and the opposition 
MAS 220. 


R Rangachar: and M. Mustafayerikhan, for Appellants. 
T Dulhp Singh, for Respondents. 
The Court delivered the following 


Jupcment.—This 1s an appeal against an order of the Assistant Registrar of 
Trade Marks in an application filed by the appellants for the registration of 
their trade mark contaiming inter alzathe expression Pearl and the letters, 77 1n Class 
30 in respect of a designation of goods which was worded biscuits When this appli- 
cation was advertised in the Trade Mark Journal of Ist June, 1963, the respondents 
filed a notice of opposition under section 21 ofthe Act. The respondents are well- 
known manufacturer of biscuits. They are the registered proprietors of a reputed 
trade-mark consisting of the expression ‘Parle’s”? under Mark No 9202 which has 
acquired a great reputation in the market. They contended that the mark sought to 
be registered by the appellants was deceptively similar to their mark and that there- 
fore its registration was barred under section 12 (1) and (5) ofthe Act. The respon- 
dents also contended that having regard to their extensive reputation acquired by the 
trade mark ‘ Parle’s’ the registration of the appellant’s trade mark was also barred 
under section 11 as likely to deceive or cause confusion. 


The Assistant Registrar of Trade Marks framed issues, whether the prior regis- 
tration of Trade Mark No. 9202 was not a bar to the registration of the appellant’s 
mark, whether section 11 (1) was not a bar to the registration of the trade-mark 
and whether tne appellants were entitled to registration under section 12 (3) because 
of honest concurrent user; After considermg the relevant evidence in the case, 
the learned Assistant Registrar found that the mark sought to be registered by the 
appellants was deceptively similar to the mark of the respondents and was lkely 
to cause confusion and that the motive of the appellants was not honest as they 
‘wanted to pilfer for themselves tne reputation of the respondents, and dismissed 
the application. Aggrieved by this order, the applicants before the Assistant 
Registrar of Trade Marks have now filed the appeal. 


The only point for consideration in this appeal ıs whether the marks ‘ Pearl’ 
and ‘Parle’s’ are deceptively symilar and therefore likely to cause confusion in the 
minds of the public I am reminded of the words of the Parker, J , ın Pegnotist 
Company Lid.’s Application!, quoted with the approval in Grba Lid v. Ramalingam? : 


** You must take the two words, you must judge them both by their look and by their sound 
"You must consider the goods to which they are to be applied You must consider the nature and kind 
of customer who would be likely to buy those goods In fact, you must consider all the surrounding 
circumstances , and you must further consider what 1s hkely to happen if each of those trade-marks 
15 used ın a normal way as a trade mark for the goods of the respective owners of the marks ” 


Number of cases have been considered in the Court of Appeal and the House of 
Lords on the aspect of visual and phonetic similarity in the trade marks In [n re 
Electrix Lid ? the House of Lords upheld the decision of the Court of Appeal dis- 
allowing an applicationto register the word ‘Lectrix’ as 1t was 1denticalin sound with 
“Electrix’ which had been earlier registered with respect to the same kind of goods. 
Similarly m Societe Mon savon Oreal and Golden Ltd v Cosffeur Supplies Ltd ^. ıt was 
held that the particular mark * Phx’ would be infrmged by the word ‘ Palexe’, 
as the latter very closely resembled the former and as the dealers might use the names 
verbally in such a way as to cause confusion. So also in Velve-Glo®, the mark 
* velveglo ? was held to be too simular to the mark ‘ velglo ? which had earher been 
registered in respect of the same goods and therefore registration was refused In 
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our own High Court, number of cases have beén decided on the aspect of visual and 
phonetic similarities in respect of the same goods In Parry & Co Lid v Perry @ Co 1. 
a Division Bench of this Court held that the marks ‘Parry’s’ and ‘Perry’s’ so closely 
resembled each other that there was real danger of deception or of causing confusion 
if they were used ın respect of the same goods, and that the words used were strik- 
ingly similar when pronounced and were also deceptive to the eye if looked at from 
adistance In Ciba Ltd v. Ramalingam?, the word * Cibol? was considered as closely 
resembling the word ‘ Ciba ’ which had previously been registered. In Corm Products 
Refimng Co. v Shangrila Food Products?, the Supreme Court held that the words, 
* Gluvita’ and ‘ Gulcovita? would lead to confusion and render deception likely 
in view of the similarity of the two trade marks In Chinnakrishnan Chettiar v. Sri 
Ambal & Co.*, Anantanarayanan, J., 1n a very considered judgment, wherein he has 
reviewed the English case law also on the subject, has observed that the test of phone- 
tic sumuilarity ıs one which has to be applied on broad principles, that the words 
have to be judged both by appearance where both are incorporated in visual designs 
and also by phonetic affinities and that the nature of the goods to which they are to 
be applied and the nature and kindof customerswho might buy such goods are all 
relevant circumstances The learned Judge has further observed that the test 
is that of a customer who knows only one of the two expressions namely the pre- 
existing one and might have only an xmperfect recollection of ıt, when demanding 
a favourite brand. The question according to the learned Judge, 1s whether there 
is a likelihood of deception by the overall and phonetic similarity of the two expres- 
sions of words. Finally, the Division Bench of this Court held that phonetic sım- 
larity did exist between the words ‘ Sr Andal’ and ‘ Sri Ambal’. It 1s also useful 
to refer to the-observations of Jagadisan, J., who disposed of the appeal singly, which. 
have been quoted by the Division Bencn at page 210 

“The words Ambal and Andal have such great phonetic similarity that they are distinguishable: 
having the same sound and pronounciation In whatever way they are uttered or spoken, slowly_or 
quickly, perfectly or imperfectly, meticulously or carelessly and whoever utters them wherever 
they are uttered, ın the noisy market place or 1n a lonely secluded area, over the phone or in person, 
the danger of confusion between the two phonetically alhed names 1s imminent and unavoidable ” 
In the recent decision of the Supreme Court in the case of Amretdhara Pharmacy v. 
Saiva Deo Gupta’, the words ‘Amritdhara’ and “Lakshmandhara ° came up for consi- 
deration as to whether they were likely to cause confusion. It was said that the ques- 
tion had to be approached from the point of view of a man of average intelligence. 
and imperfect recollection and to such a man the overall structural and phonetic 
sumularity of the two names was likely to cause confusion. 


On a consideration of the case-law and the facts of the case, I am of the view 
that the appellants have not discharged the onus which hes on them of proving 
that a simultaneous, normal and fair use of the competing marks will not lead to 
confusion or deception among the members of the public. The finding of the Assıst- 
ant Registrar 1s correct and cannot be assailed in this appeal 


In regard to the question of concurrent user, I do not feel justified in interfering, 
as I am in agreement with the finding of the Registrar that the motive of the appel- 








lant was not honest. / - 
In the result, this appeal is dismissed. But there will be no order as to costs. 
V Se Appeal dismissed, 
1 (1963) 2 MLJ. 311 4 (1964) 2 MLJ 206 [£7 
2. AIR 1958 Bom 5. (1963) 2 SGR. 484. AIR 1963 SC. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
Present —Mnr. Justice K. VEERASWAMI. 


C. D Sekkizhar and another .. Petstioners* 
v. 
The Secretary, Bar Council, High Court Buildings, Madras and 
others . Respondents 


Advocates Act (XXV of 1961), section 59 (1)—Powers under-—Advocates (Removal of Difficulties) Order, 
1966(S.0 No 162, dated 10th January, 1966)—Ultra vires the Government under the section 


Section 59 (1) entrusts the Central Government with a limited power for removal of difficulties 
It can be invoked only for removal of difficulties arising in giving effect to the provisions of the Act and 
not difficulties arising alunde The sub-section makes ıt manifest that any prowsions made for the 
removal of difficulties should not be inconsistent with the purposes of this Act 


The direction in section 8 of the Act cannot therefore be modified, altered or neutralised 1n exer- 
cise of the powers conferred by section 59 Further the difficulty is not in the workmg of section 8, 
but one that may arise ın the event of the Advocates (Amendment) Act, 1965 becoming the law 
(e) arising aliunde 


The order dated 10th January, 1966, ıs ultra vires the powers of the Central Government under 
section 59 (1) of the Advocates Act, 1961 

Petition under Article 226 of the Constitution of India, praying that m the 
circumstances stated therein and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of mandamus directing the Ist respondent to forbear 
from conducting the election to the Bar Council of Madras scheduled to be held 
on 5th November, 1965 


S Mohan, for Petitioner in WP. No 4313 of 1965 and 2nd Respondent in 
C.M P No. 1446 of 1965. 


A Balasubrahmanam, for 1st Respondent ın both petitions. 
G, K. Damodar Row, for 3rd Respondent in W P. No 4313 of 1965 


G Vasantha Pai, for 2nd Respondent in W.P. No. 4313 of 1965 and Petitioner 
in C M P No 1446 of 1966 in person. 


G. Ramanujam, Standing Counsel on behalf of Government of India 


The Court made the following 

Orpver —While disposing of W.P. No. 4313 of 1965 on 6th January, 1966t 
this Court said 

“ The Bar Council is entitled to proceed with the election from the place where it was stopped by 
the stay orders of this Court 25th March, 1966, 1s fixed as the date for polling ” 
Since then the Government of India made a notification published in the Gazette 
of India Extraordinary dated 10th January, 1966. This notification 1s captioned 
as the Advocates (Removal of Difficulties) Order, 1966 and was to take effec} 
from 1st November, 1965. The substantive part of the notification reads 

“ Extension of term of office of elected members of the State Bar Councils required to retire 
under section 8 of the Adovates’ Act, 1961—Every elected member of a State Bar Council due to retire 
after the Ist day of November, 1965, under section 8 of the said Act on the expiration of the second 
year from the date of such reconstitution, shall, notwithstanding such expiration, continue to hold 
office for a further period of one year with effect from the date of such retirement ” 
In view of this notification the Bar Council wanted the petition to be spoken to for 
further orders with reference to the directions contained in the order of this Court, 
which 1s extracted at the outset. 


If the notification 1s valid and enforceable, the direction given by this Court 
fixing the date for polling will have to be cancelled. The Bar Council of India and 
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the Government of India were given notice of the further proceedings arising out 
of the request of the Madras Bar Council for further directions. Mr. G. Vasantha 
Pai, who was one of the respondents in the Writ Petition, appears in person and 
contends that the notification 1s without jurisdiction and 1s mvalid On the other 
hand, Mr. G. Ramanujam for the Government of India and Mr G. K. Damodara 
Rao for the Bar Council of India maintain that the notification 1s within the purview 
of section 59 of the Advocates Act, 1961. In the counter-affidavit filed on behalf 
of the Government of India it ıs stated that the ympugned notification was issued to 
remove difficulties in giving effect to the provisions of the Advocates Act, 1961. 
The difficulty 1s explained to be this The Bar Council of India represented to the 
Government of India that elections to the State Bar Councils mvolve considerable 
expenditure and suggested suitable amendment to section 8 so as to provide that 
elections may be held every third year instead of every second year with one-half 
of the members retiring instead of one-third. A Bull entitled Advocates’ 
(Amendment) Bull, 1965, has been introduced to give effect to the suggestion and 
it ıs said that the Bill was passed by the Rajya Sabha, but for want of time, 1t could 
not be passed ın the Lok Sabha during the last session In the circumstances, in 
anticipation of the passing of the Bill, some of the Bar Councils did not take action 
necessary under the Bar Council Rules for the holding of the elections. But in 
Madras, Mysore, and Assam, where the two years had already expired, the question 
arose whether the elections should be held or not. In Madras the proceedings to 
hold elections have already been taken. In other States the period of two years 
was due to expire The Government of India was therefore requested by the con- 
cerned Bar Councils that immediate action should be taken to continue the existing 
member so as to avoid unnecessary expenditure on elections particulaily in view of 
clause 4 of the Advocates’ (Amendment) Bill, 1965 Section 4 of the Bill seeks to 
amend section 8 in the followmg manner 


“in sub-section (1) of section 8 for the words ‘ one-third’ and ‘ every second year’ the words 
* one-half’ and ‘ every third year’ shall be and shall be deemed always to have been respectively 
substituted ” 

Section 59 which is the only section pressed in aid by learned Counsel fôr the 
Government of India entrusts the Central Government with a limited power for 
removal of difficulties. Sub-section (1) 1s as follows 

“Tf any difficulty arises ın giving effect to the provisions of this Act, particularly in relation to 
the transition from the enactments repealed by this Act to the provisions of this Act, the Central 


Government may, by order published in the Official Gazette, make such provisions not inconsistent 
with the purposes of this Act, as appear to it to be necessary or expedient for removing the difficulty ” 


It 15 obvious that this section can be invoked only for removal of difficulties arismg 
in giving effect to the provisions of the Act and not difficulties arising alzunde. 
The intention of this sub-section 1s to enable the Central Government to resolve 
difficulties arising ın the transition period and on account of the repeal of the earlier 
Acts relating to Advocates. The sub-section also makes 1t manifest that any pro- 
vision made by the Government of India to remove difficulties should not be ın- 
consistent with the purposes of the Act. That means no provision can be made 
under section 59 which will run counter to any of the express provisions 1n the Act. 
Section 8 1s clear that one-third of the members first elected to each Bar Council 
shall retire on the expiration of every second year ‘This section 1s mandatory. 
In my opinion the direction ın section 8 cannot be modified or altered or neutralised 
in exercise of the power under section 59, for, such exercise will be inconsistent 
with the direction contamed 1n section 8 which 1s one of the purposes of the Act. 
It cannot be pretended 1n this case that any difficulty arose out of the working of 
section 8 itself. The counter-affidavit filed on behalf of the Central Government 
shows that the difficulty, on the other hand, was not in the working of section 8, 
but may arise in the event of the Bill becoming the law That is clearly not a 
difficulty within the purview of section 59. On both the grounds, therefore, namely, 
that the notification 1s inconsistent with section 8 and tnat the difficulty sought to 
be removed is not one in the working of the Act, the notification must be held to 
be ultra vires the powers of the Government under section 59. 
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It follows that the Madras Bar Council cannot give effect to thus notification. 
It must proceed under section 8 of the Advocates Act, 1961, as ıt exists. In modifi- 
cation of the date originally fixed by this Court, 8th July, 1966, 1s fixed as the date 
for polling 


K.GS. _ Ordered accordingly. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present —Mr Justice K. VEERAsWAMI AND MR Justice T. VENKATADRI 


S Rajam, Proprietor, Murray & Co .  Appellant* 
v 
The Indian Umon, represented by the Secretary to Govern- 
ment, Ministry of Rehabilitation, New Delhi .  Respondent.* 


Gonstitutton of India (1950), Article 299—Agreement between a private party and the Government— 
Requirements to be fulfilled under Artwle 299 for validity of 


Contract Act (IX of 1872), section 7o—Agreement by plaintiff to render services at remuneration to be fixed 
by defendant—Enforceability—Power of Court to fix reasonable remuneration 

It 1s well settled now that, while the requirements of Article 299 of the Constitution of India are 
mandatory and should be comphed with in order that an agreement entered into by a private party 
with the Government in the exercise of its executive power be enforceable, it ıs not necessary that 
there should be drawn up a formal agreement as such, but there could be a valid contract entered into 
by correspondence provided the two requirements, namely, (1) 1t should be expressed to be made by 
the Governor of the Province, and (2) it should be executed on behalf of the Governor by such persons 
and in such manner as he might direct or authorise, are complied with 


Where a contract 1s entered into between two persons, that the former would render services to 
the latter at a remuneration to be fixed by the latter, the validity or enforceability of the contract will 
depend to a certain extent on the construction of the contract and whether the fixation of remunera- 
tion was entirely withm the discretion of the obligee or whether the agreement merely meant that the 
obhgee should fix the rate, the intention of the parties being that the service contemplated was ren- 
dered not gratuitously Ifby the contract ıt 1s left entirely to the discretion of one of the parties thereto 
whether or not to pay remuneration the contract would be unenforceable for the simple reason that the 
person ın whom the discretion 1s vested may or may not exercise 1t but if on the other hand, the contract 
1s that the service rendered thereunder was not meant to be gratuitous and meant that one of the parties 


thereto should fix the rate, the rate fixed 1s required to be just, fair and reasonable and such a contract 
is enforceable 


Where the contract 1s that the service rendered was not meant to be gratuitous and that one of 
the parties should fix the remuneration and the party so empowered fixes the remuneration at a rate 
ex facte unreasonable and unjust, the aggrieved party will not be without a remedy The Court in 
such a case has the power to intercede and fix a reasonable remuneration Courts do possess that 
power in the interests of justice 

Appeal against the decree of the City Civil Court (Second Assistant Judge), 
Madras dated 23rd September, 1960, and passed m Original Suit No 623 of 1958 


K Rajah Ayyar, for L. V Krishnaswamy Ayyar, for Appellant 
Government Pleader (A Alagiriswamz) and C Rangaswamy, for Respondent. 


The Judgment of the Court was delivered by 


Veeraswam, F —The controversy in this appeal by the plaintiff 1s as to the rate of 
commussion at which he 1s entitled to be paid for certain auction sales of evacuee 
properties in Madras, Bangalore, Mysore, Ootacamund and Coonoor, which he 
held in five batches between 22nd February, and 26th June, 1955, on behalf of the 
defendant He has been paid at one per cent of the sale proceeds 1n respect of the 
first batch of sales held between 22nd February, and 26th February, 1955, at 
Madras With regard to the other batches of sales between 7th April, and 16th 
April, 1955, 26th April, and Ist May, 1955, 9th May and 13th May, 1955 and 26th “ 
June, and 27th June, 1955 the defendant paid the plamtiff only a sum of Rs 7,324 56 
against a clam of Rs 23,098 35 The suitis to recover the difference, the main 
ground of the appellant being that there was no reason to make a dastinction between 
the sales made prior to Ist April, 1955, and those subsequent thereto, as the work 
involved in respect of both the sales were just the same, and there was no reason why 
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the general rule as to the reasonable quantum of remuneration payable in respect 
of sales should not be applied On the ground that certain sales held on 28th April, 
andlOth, 12th and 13th May, 1955, were for prices below sixty per cent of the 
reserve price, the defendant demed lability to pay any commission whatever. “The 
plaintiff contended that the sales were effected by him not gratuitously and wasp, 
therefore, entitled to a reasonable remuneration 


The suit was resisted by the defendant pleading an agreement fixing the rate 
of compensation and stipulating that for sales fetching prices less than sixty per cent. 
of the reserve price no commission woula be payable The agreement set up was 
Leen is plaintiff had agreed to receive commission at such rate as the Government 
mught fix 


The Court below framed a number of issues on those pleadings, but substantially 
it found that the agreement set up by the defendant was true and that remuneration 
already paid to the plaintiff was ın accordance therewith On that view ıt dismissed 
the suit. 


On behalf of the plaintiff, who has appealed to this Court, his learned Counsel, 
Mr K Rajah Iyer, contends (1) that xf there was a concluded agreement between 
the plamtıff and the defendant fixing the rate of commission, ıt was void for non- 
compliance with the mandatory provision of Article 299 of the Constitution, and that 
as the work done by the plaintiff was not intended to be gratuitous, he was entitled 
to commission at a reasonable rate , (u) that, alternatively, if. the agreement was, 
for any reason, valid, ıt failed to fix a rate of commission and that, ın any case, the 
parties meant that a reasonable rate of commission would be paid for the work done 
by the plaintiff. On the other hand, the learned Government Pleader contends that, 
though there was no formal agreement drawn up and executed, there could be a 
valid agreement entered into by correspondence between the parties after conforming 
to the requirements of Article 299 of the Constitution. and that an agreement by 
which the plaintiff agreed to accept such rate of commission as may be fixed by the 
defendant 1s valid and itis not open to the Court to aepart from its terms and 
tenor and fix a rate which ıt may consider to be reasonable 


Before we examine these contentions, a few more facts may be noticed The 
plamtıff was appointed as a commission agent by the Regional Settlement Commis- 
sioner, Bombay, acting for the Government of India, Mimsiry of Rehabilitation, 
by a letter, dated 28th January, 1955 The appointment was restricted to the 
conduct of auction sales of evacuee property, and buildings in Madras from 22nd 
February, to 26th February, 1955, and the letter said that the plaintiff would be given 
commussion on the auctions as would be fixed by the Government of India from time 
to tme On 12th February, 1955, the Deputy Secretary to the Government of 
India, Ministry of Rehabilitation, by a letter of that date asked the plaintiffs con- 
currence to and execution of a formal agreement a draft of which was enclosed with 
it One of the clauses in this draft stated that the rate of commission would be as: 
specified in clause 13, and this clause contained certain rates of commussion calculated 
on different specified slabs The plaintiff mediately wrote back on 16th February, 
1955, expressing his unwillingness to accept a rate less than one per cent as com- 
mission On 4th March, 1955, there was a telegram from the Regional Settle- 
ment Commussioner to the plaintiff . 

“ "Your letter sixteenth February Stop 57 properties in Madras programmed sale from seventh 


to fifteenth April, Stop telegraph you agree undertaking auction on terms whatever decided by 
_ Government © 


The plamtiff replies the same day: 


“Your telegram March third Stop Agree to arrange April auctions on terms to be decided by 
Government Stop fourteenth April Tamu New Year’s Day hence holiday and not sustable for 
auctions ” ° 


This reply telegram was followed by a letter of the plaintiff, dated 4th March, 
1955, in which hestated that as suggested by the Regional Settlement Commissioner, 
he had agreed to conduct all sales to be arranged from 7th April, onwards on terms 


j 
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that might be decided by the Union Government. About 21st March, 1955, or so the 
Government of India, Ministry of Rehabilitation addressed a letter to the plaintiff 
enclosing a draft revised agreement for his signature Clause 14 of this draft con- 
tained the rates of commussion on slab basis and by one ofits sub-clauses, ıt stipulated 
that where a bid 1n respect of any property was less than sixty per cent of the reserve 
price, no commussion would be paid, but only the actual advertisement charges as 
determined by the Regional Settlement Commissioner The plaintiff did not return 
this draft duly executed by him, but entered into correspondence with the relative 
officers asking for one per cent commission Eventually a letter, dated 2nd June, 
1955, of the Ministry of Rehabilitation addressed to the Regional Settlement Com- 
missioner, a copy of which was marked to the plaintiff with a post-script, made it 
clear that the plaintiff's request for raising the commussion to one per cent of the sale 
proceeds was not acceptea Further correspondence ensued including the plaintiff 
enclosing his bills clarming commission at the rate of one per cent On 27th June, 
1955, the Ministry of Rehabilitation affirmed its earlier stand that commission would 
not be paid at the rate of one per cent By a letter, dated 26th August, 1955, the 
same Ministry further timated the plaintiff that his request for commission at one 
per cent was separately under consideration The ultimate reply of the Ministry 
was, dated 4th November, 1955, by which ıt sanctioned to the plaintiff commission 
at the rate of one per cent. for auctions conducted prior to Ist April, 1955, but as 
regards auctions held subsequent thereto, 1t said : 

“Regarding the auctions conducted by the firm after 1st April 1955, the rate ef commission 
should be paid as contained 1n the agreement and also agreed to by the firm Vide their telegram, 
dated 4th March, 1955, a copy of which has been enclosed by you with your letter under reply " 

This communication was actually addressed to the Regional Settlement Com- 
mussioner, but a copy of 1t was also sent to the plamtiff In their copy, the Ministry 
further stated that the plamtiff’s request for higher rates of commussion had been 
considered in the hght of the facts furnished by him from time to time, but ıt was 
regretted that the same could not be accepted This drove the plaintiff to the surt 
after a notice under section 80 of the Code of Crvil Procedure 


On the assumption that there was an agreement between the parties fixing the 
rate of commission, Mr Rajah Ayyar, argues that inasmuch as ıt was not put in 
the proper form and it did not comply with the amandatory requirements of Article 
299 of the Constitution, 1t was void He says, therefore, that in the absence of any 
binding agreement the plaintiff would be entitled to be paid a reasonable rate of 
commission to be fixed by this Court Learned Counsel relies on New Marine Coal Co. 
(Bengal) P Lid v Umon of India}, and Karamshi Jethabhar v State of Bombay? Both 
these cases were decided with reference to section 175 (3) of the Government of 
India Act, and in the first of these cases the Supreme Court, following its earlier 
judgment ın State of West Bengal v Mis B K Mondal*, held that the requirements 
of section 175 (3) were mandatory, that thew non-compliance would render the 
contract void and unenforceable, and that at the same time, 1f 1n pursuance of such 
a void contract a party had performed his part, and the other had received the benefit 
of the performance of the contract by the former, the former would be entitled to 
compensation on the principles of section 70 of the Contract Act In the second 
case a contract was sought to be made out of correspondence between the parties, and 
the question was whether 1t complied with section 175 (3) Pointing to the require- 
ments of that section, Subba Rao, J , observed at page 999 . 


“This section laid down two conditions for the validity of such a contract, namely, (1) 1t should 
be expressed to be made by the Governor of the Province, and (n) 1t should be executed on behalf 
of the Governor by such persons and in such manner as he might direct or authorize” 


On the facts before 1t, the Supreme Court was of the view that the contract by 
correspondence did not satisfy these requirements. In reaching that conclusion 
the Supreme Court distinguished Seth Bhikray faipuria v Union of Indiat, and Union of 
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Indiav A L Rallha Ram}. Both these cases recognised that there could be a contract 
by correspondence, but its validity would depend on comphance with the require- 
ments of section 175 (3), but on the facts 1n each of those cases 1t was held that the 
contract did conform to that statutory provision — Itis, therefore, well settled now 
that, while the requirements of Article 299, whose terms are identical with those of 
section 175 (3), are mandatory and should be complied with in order that an agree- 
ment entered into by a private party with the Central or State Government ın the 
exercise of ther executive power be enforceable, it 15 not necessary that there should 
be drawn up a formal agreement as such, but there could be a val.d contract entered 
into by correspondence provided the two requirements, pointed out by the Supreme 
Court in Karamshe Fethabar v State of Bombay?, are complied with 


Learned Government Pleader contends that the point based on Article 299, 
had never been raised at any earlier stage, not even in the grounds of appeal and 
that if ıt had been raised at the trial the defendant would have by further evidence 
satisfied the Court that the agreement regarding the rate of commussion ın this case 
conformed to Article 299 He also points out that there could be a valid agreement 
entered into by exchange oftelegrams as it happened m M/s Choranjlal v Union 
India? We are inclined to think that his contention 1s not without force, and we 
recognized that the defendant 1s naturally handicapped in the appeal before us in 
satisfying this Court on that point But in view of the alternative argument of 
Mr K Rajah Iyer, which we think ıs one of substance we do not propose to base 
our judgment on his first pomt with reference to Article 299 of the Constitution. 


As we said, Mr Rajah Iyer’s alternative contention ıs the agreement, such 
as ıt was here, never fixed any firm rate of compensation. The material correspon- 
dence between the plaintiff and the Ministry of Rehabilitation has already been 
referred to There 1s no doubt that the two telegrams of 4th March 1955, one from 
the Regional Settlement Commissioner and the other in reply by the plaintiff, did 
bring about a consensus, the effect of which was the plamtiff agreed to hold auctions 
in April on terms to be decided by the Government Mr Rajah Iyer’s contention 
is that this meant that the plamüff would be paid a reasonable rate and no less and 
that, as a matter of fact, the letter of the Ministry of Rehabilitation, dated 4th 
November, 1955, was totally unavailing to fix a rate On the latter part of the conten- 
tion, we see that, while this letter of 4th November, 1955, said that the rates of com- 
mission should be paid as contained in the agreement, the apparnet reference being 
to the draft agreement enclosed with the letter of the defendant, dated 21st March, 
1955, or so, ıt also stated that those rates were fixed as agreed to by the plaintiff 
In point of fact, 1t 1s clearly maccurate to state that the plamtiff had at any time 
prior to 4th November, or later agreed to the rates contained ın the draft agreement 
enclosed with the letter of March, 1955 But the letter of 4th November, 1955, 
presupposes that such an agreement of the plaintiff was contained ın his telegram, 
dated 4th March, 1955 This assumption, again 1s not warranted, because both 
before and after the telegrams the plaintiff made it quite clear to the defendant or 
its officers that he could not agree to the terms contained 1n the first draft agreement 
enclosed with the letter, dated 12th February, 1955 Mr Rajah Iyer’s argument 
goes further namely, that even if the letter of the Ministry of Rehabilitation, dated 
4th November, 1955, fixed the rate as contained 1n the draft agreement aforesaid, 
the whole correspondence would make it clear that the contract only meant that the 
plaintiff would be paid a reasonable rate 


Questions have arisen as to the validity and enforceability of an agreement 
entered into, for instance, by A with B that the former would render service at a 
remuneration to be fixed by the latter Decided cases show that the answer to the 
question depended, to a certain extent on the construction of the particular contract, 
and whether such a fixation was entirely within the discretion ofthe obligee or whe- 
ther the agreement merely meant that the obligee should fix the rate, the intention of 
the parties being that the service contemplated was rendered not gratuitously 


— 
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In Taylor v Brewer1, the promise to pay such remuneration as should be deemed. 
right was held to be bad for uncertainty In Roberts v Smith?, the agreement was * 
“I agree to accept the appointment of secretary first, a salary of per annum 

; if the company be completely registered and put into operation , if not, I shall be satisfied 


with any remuneration for my time and labour you may think me deserving of and your means can. 
afford ” 


It was held that there was no contract upon which the plaintiff could recover 
any part of the salary In this country too, as 1s apparent from Ramaswamy v 
Rajagopala?, such a contract or a contract worded more or less similarly was regard- 


ed as unenforceable That was a case of patta containing an agreement to pay what- 
ever rent the landlord may impose The Court held that this strpulation was void 
for uncertainty But a different approach to such contracts or contracts worded 
more or less sumilarly 1s found 1n some of the later decisions, both in England as well 
as in this country. In Bryant v Fhghtt, the agreement was 

“ I hereby agree to enter your service as weekly manager, commencing next Monday, and. 
the amount of payment I am to receive I leave entirely to you ” ° 

Taylor v Brewer), though cited, was not followed, and ıt was held, Parke B, 

dissenting, that the contract in that case implied that the obligor was to be paid 
something at all events for the services performed, and that the jury 1n an action on 
a quantum meruit, might ascertain what the obligee acting, bona fide would be or ought 
to have been awarded This approach more or less on the basis of quantum meruit 
was followed and applied by the House of Lords in Way v Latılla5” It was found 
in that case that the implied contact between the parties there, was not meant to be 
gratuitous The House of Lords held that the appellant, who was the obligor, was 
entitled to a reasonable remuneration on the implied contract to pay him quantum 
meruit Powellv Braun?, was also a case of service contract providing that the clam- 
ant there would be paid a bonus on the net trading profits of the previous financial 
year When it was not paid in a particular year, there was a claim therefor Con- 
struing the contract, the Court of Appeal said that 1t was intended by the parties, not 
that the payment of bonus should be with the discretion of the defendant, but that 
he should pay the plamtiffa reasonable sum Lord Denning, among others, observed, 

“It was said ın the course of the argument that no case has been found in the books where a quantum 
meruit has been awarded ın a case like the present I hope that this case will provide the deficiency 
In heu ofa rise m salary,the defendant agreed to pay the plaintiff a bonus each year on the net trading 
profit The learned judge said that what he should pay was matter for the defendant in 
his discretion, that 1s, whether he should pay something or nothmg Ido not agree I think the 
defendant plainly bound himself to pay something The precise amount would not be an amount 


in his unfettered discretion It would be amount within his reasonable discretion, that is, it would be 
the amount which a fair and just man would pay ın the exercise of a reasonable discretion ” 


Mr Rajah Iyer strongly relies on these observations of Lord Denning and argues 
that here what the parties meant was that the plamtiff would be paid a fair, just and 
reasonable rate of compensation In Vellayam Chetty v Kulandavelappa Chetty’, a case 
of principal and agent, a Nattukotta: Chetty principal promised to give his Burma 
agent something as remuneration in respect of sums collected from his old debtors 
without specifying the amount Coutts Trotter, J, as he then was, and Srinivasa 
Ayyangar, J, repelled the contention that the contract was not enforceable, and 
held that 1t was a question depending upon the circumstances of each case whether 
an alleged agreement of this sort constituted an unqualified contract to give 
something or whether the party agreeing had the option of giving anything or noth- 
ing at all The Court found that the contract in that case was enforceable Coutts 
Trotter, J , observed at page 753 


“That bemg so, the question arises whether this would constitute ın law an enforceable contract. 
Reliance was placed for the Appellants on two cases Taylor v Brewer! and Roberts v Smuh? In 
these cases, 1t was held that a promise to pay reward to deserving persons may be construed in certain 
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something I will give exactly what I deem right ’ On the othér hand, the other side rehed on the 
case of Bryant v Flight? where shghtly different words were held to mean ‘I will give you something, 
though that something must be determined latter’ The dividing line may be different m particular 
«ases The prinuple is quite clear Is there an unqualified contract to give something or 15 the option 
of giving anything at all left to the discretion of the proposed donor ” 


Secretary of State for India v Volkart Brothers, related to renewal of a 99 years lease 
upon such terms and conditions asshould be judged reasonable Coutts-Tiotter, J , 
agreeing with Venkata Subba Rao, J , on a difference between him and Krishnan, J., 
held that the term for renewal was enforceable on the ground that it was so worded, 
because ıt was thought that ıt might not be reasonable to fix a rent after the lapse 
of the first century for the whole of the next century The learned Chief Justice 
considered that the term under the contract was not too vague to be enforced 


Through these cases 1t 1s clear that 1f by a contract 1t 1s left entirely to the dis- 
cretion of dne of the parties thereto whether or not to pay remuneration, the contract 
would be unenforceable for the simple reason that the person in whom the discre- 
tion 1s vested may or may not exercise it but if on the other hand, the contract 1s that 
the service rendered thereunder was not meant to be gratuitous and meant that one 
of the parties thereto should fix the rate, the rate fixed 1s required to be just, fair and 
reasonable ‘This distinction ıs pomted out m  Halsbury's Laws of England, 
Simonds edition, Vol. 8 paragraph 330; 


**Where services are performed under an agreement that the remuneration shall be in the discre- 
tion of the employer, the question whether the employer has right to determine whether any remunera- 
‘tion at all shall be paid, so that his decision 1s a condition precedent to any claim, or merely has the 
right to fix the amount of the remuneration, 1s a question of construction and intention in each parti- 


«cular case " 

Where the exercise of discretion 1s a condition precedent, the contract will- 
of course, be unenforceable but 1n other cases the contract 1s good and will be 
enforceable Illustration (e) to section 29 of the Indian Contract Act shows that a 
contract by which A agrees to sell to B certain goods at a price to be fixed by C 1s 
perfectly good and enforceable But the learned Government Pleader argues that 
im case of contracts in which A’s remuneration 1s to be fixed by B, the other party to 
the contract which on principle is hardly distinguishable from the other type of 
contracts, there 1s no power ın Courts to interfere with the discretion vested in B, and 
proceed to determine what it considered to be a fair and reasonable rate of 
remuneration In support of his contention he relies on Kofi Sunkersette Obu v A 
Strauss @ Co Ltd? We do not think that this authority supports his proposition. 
The contract there was this * 

“The company has agreed to remunerate my services with a monthly sum of fifty pounds to cover 
my personal and travelling expenses A commussion 1s also to be paid to me by the 
company which I have agreed to leave to the discretion of the company ” 

The Privy Council held that on this contract it was beyond the competence of 
any Court to grant any relief to the employee The Board would appear to have 
expressed its view mainly on the basis of 1ts own construction of the contract, as will 
be evidenced, from its following observation at page 250 . 

“In therr Lordships’ opinion the relief which the appellant claims, namely, an account and pays 
ment of commussion based on rubber purchased or shipped, 1s beyond the competence of any Court 
.togrant The Court cannot determine the basis and rate of the commission To do so would involve 


not only making a new agreement for the parties, but varying the existmg agreement by transferring 
:to the Court the exercise of a discretion vested in the respondents ” 


The Privy Couneil, as we think, proceeded on the view that where payment of com- 
mission as remuneration was entirely left to the discretion of a party, the Court can- 
not take upon itself to exercise that discretion ‘This case merely illustrates, in our 
view, the distinction between the two classes of contracts which we mentioned, one 
of them leaving remuneration entirely to the discretion of a party and the other not 
‘leaving so any discretion but requiring or expecting the other party to fix a remunera- 
tion the intention of the parties being that the services 1s not to be rendered gratui- 
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tously Learned Goveinment Pleadei 1efeiied us to Anson’s Law of Contract, twenty- 
first edition, at page 164, where the learned autho: stated — 


“ There 1s still a reluctance to walk upon the shifting sands of public pohey and to absolve the 
parties from an agreement into which they have formally entered on the grounds merely that 1t1s 
unreasonable It may be that the law will expand to meet changing economic conditions, but it 
cannot yet be said with certainty that this power exists 

These observations, m our opinion, do not apply to contracts ın which one of 
the parties is obliged to fix arate of remuneration in the expectancy of which 
service is rendered, which means a reasonable 1emunération, 


In this case, by the two telegrams of 4th March, 1955, what did the pan ties 
mean? Whatever they meant, surely the intention was not that the payment of 
remuneration was left to the discretion of the defendant On the other hand the 
telegrams are clea: that the plaintiff would be paid on terms to be decided by Govern- 
ment ‘The only term in controversy 1s as to the rate of commission and the telegrams 
confined themselves to that term Supposing, ın a case like that the defendant fixed 
a rate, but ex facie 1t was unreasonable and unjust, 1s 1t to be supposed that the plaimtiff 
"will be left without a remedy and will not the Courts in such cases have the power to 
intercede and fix a reasonable remuneration ın spite of the rate fixed by the defen- 
dant? In our view, the Courts do possess that power in the interests of Justice. 
They 1n a sense but enforce the contract to fix a reasonable remuneration We aire 
satisfied, 1n the context of the correspondence, in this case, that by the two telegrams 
what the parties thereto meant was that the defendants should fix a reasonable and 
fair remuneration Right from the beginning to the end of the correspondence the 
plamtff had been 1nsisting and making ıt very plam that the rates specified in the 
draft agreements were not acceptable to him and that he should be paid commission 
at the rate ofone per cent — It 1s in the light of this we have to see what the parties 
mught have intended—swiely by accepting the telegram of the Regional Settlement 
Commissioner, the plaintiff did not mean to convey that he was accepting the terms 
provided for ın the draft agreements His acceptance was in the expectation, as 
we said, of a fau. and reasonable 1ate of commission We hold that the plaintiff 
would be entitled to such a rate of compensation, namely, a fair and reasonable one 


Unfortunately in this case the tral Court has not proceeded on that basis and 
there was no materal placed before the Court below or before us to determine what 
would be a fair and reasonable 1ate of commission It was argued that foi the sales 
prior to 1st April, 1955, the plaintiff was paid by the defendant at the rate of one 
per cent and there was no 1eason why a different rate should be adopted in respect 
of sales effected subsequent to that 1ate. On the other hand, the learned Govern- 
ment Pleader invites attention to some of the agreements the Union of India had 
entered into with certain third parties ın 1955, and contends that the rate agreed to 
there should be regarded as far and reasonable The Court below referred to these 
agreements, but was of the view that they had not been proved Even apait from 
that, there 1s no material before us in the ght of which was can judge whether the 
rates in those agreements were reasonable and under what circumstances We 
think that the proper course would be to 1emut the matter to the Court below for 
fixing a fair and reasonable rate of commission to be paid to the plaintiff after giving 
the parties an oppoitunity to adduce such further evidence as they may choose on 
the question The judgment and the decree of the Court below are set aside and 
the suit ıs remitted for aisposal in the light of the observations contained in this judg- 
ment. The cost of this appeal will be costs in the cause. The Court-fee paid on the 
memorandum of appeal will be refunded. 


V.K. Qide accordingly. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT :—Mnr, Justice P. S. KAILASAM. 
Devasahayam Nadar  Savarimuthu Nadar (deceased), 


by L Rs. .  Appellants* 
7. 
Poothathan Nadar Samuel and otheis Respondents 


Travancore Oodukoor Settlement Proclamation (1122), sections 24 and 29—Oodukoor Settlement Rules, 
Rules 27 and 35—-Opdukoor award—Failure by Settlement Officer to sign and seal award as required by rule 27— 
Uf renders the award a nullity—If binding on a sharer whose name does not appear sn register of Oodukoor holdings 
and who was not a party to Oodukoor proceedings not having been served with notice of same—Sut challenging 
award under section 29—Laritation—Starting point 2 


Section 24 of the Travancore Oodukoor Settlement Proclamation provides that at the close of 
the settlement enquiry in respect of each Oodukoor holding the Settlement Officer shall pass on award. 
settling the holding among the various shareholders This section does not require the signing or 
sealing of the award Signing and sealing of the award are required only by rule 27 of the Oodukoor 
Settlement Rules But this requirement cannot be said to be a condition precedent for giving validity 
to the award The award'1s complete as soon as 1t 1s made and there 1s nothing ın the Oodukoor 
Settlement Proclamation or 1n the Rules which invalidates the award, 1f 1t 1s not signed or sealed. So 
startling a result would need clear and precise words 


Firm Gokal Chand v Firm Nand Ram, LR 661A 12 (1939)1 MLJ 56 AIR 1938 PC. 292 
and Surendra Singh v State of U P ,1954 8 G jJ. 12. (1954) 31M L J. 5o AIR. 1954 S C. 194, rel. on. 

An Oodukoor Settlement award made under section 24 will be binding on a person interested. 
in a share in the Oodukoor holdings but whose name does not appear 1n the Register of Oodukoor 
holdings prepared under section 7, though he was not a party to the settlement proceedings and no 
notice of the proceedings wasserved on him Section 8 requires notice only to Oodukoor holders whose 
name appears in the register prepared under section 7 With regard to other persons interested, the 
publication of the notice of the proceedings ın the Official Gazette under section 6 shall be treated as 
sufficient notice to them Thus, if a person having any interest 1n a share in the holdings fails to get. 
his holding included ın the register under section 7 he cannot claim that notice should be served on 
hım and if he fails to appear before the Settlement Officer in response to a notice under section 6 within 
the time specified under section 10, the Officer can proceed with the settlement proceedings and pass. 
an award which will be binding on all persons mterested. Section 29 however, provides a remedy 
to a person interested, in that he can have the award cancelled or modified by a suit instituted in a 
cıvıl Court within a year from the date of the award 


Rule 35 of the Oodukoor Settlement Rules provides that on passing of an award by the Settlement 
Officer a notice m Form K shall be issued to all the parties in the case intimating the purport of the 
decision So far as parties to the case’are concerned the period of one year for filing a suit under section. 
29 will therefore run only from the date of receipt of the notice ın Form K So far as other interested 
persons are concerned, there 1s no provision 1mputing constructive knowledge of the award to them.. 
With regard to them, therefore, the period of one year for filing a suit under section 29 will commence * 
to run from the date when the award was communicated or was known by them either actually or 
constructively 

Appeal against the Decree of the Cout of the Subordinate Judge of Padmana- 
bhapuram in Appeal Suit No 57 of 1961, preferred against the decree of the Court 
of the District Munsif of Kuzhithurai in O S, No 2 of 1958 


T. R. Ramachandran, for Appellants. 
P Anandhakrishna Nair, for Respondents. 


The Court delivered the following 


Jupement —The legal representatives of the plaint.ffaie the appellants. The 
suit was filed for redemption of plant‘ A’ and B?’ schedule properties. In this 
appeal we aie not concerned with ‘B?’ schedule properties. The plait ‘A’ 
schedule properties originally belonged to one Padmanabha Pillai Madhavan. 
Pilla: of Vadavankaia House He mortgaged the plaint ‘A’ schedule properties 
to the father of defendants 1 to 3 and the grandfather of defendants 4 to 9. The 
plamtiff obtamed a sub-mortgage of the properties on 21—1—1091 and was 
in enjoyment thereafter Padmanabha Pulai Madhavan Pillai executed an otti 
and kuzhikanam deed to the plaintiff under Exhibit A-3 on 5—9— 1097, 
directing the plaintiff to redeem the mortgage of the year 1095 executed by the mort- 
gagorin favour of defendants | to 3. On 12—3 .—1099 Padmanabha Pillai 
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Madhavan Pilla: executed a melotti and kuzhikanam deed to defendants 1 to 3, 
the father of defendants 4 and 5 and the father of defendants 6 to 9, directing them 
to redeem the mortgage ın respect of plant * A? schedule properties There was a 
partition in the family of Padmanabha Pillai Madhavan Pillai under Exhibit A-5 
dated 20—4—1101, by which the properties mentioned in ‘A’ to ‘ F? schedules 
were divided. 1/8th share of the properties was allotted to ‘ E? schedule holders, 
Kalı Lakshmi and her children Another 1/8th share was allotted to * F ° schedule 
holders, Gowari Pillai and her children. Unuer Exhibit A-6 dated 157—7— 
1104 ‘E?’ schedule holders partitioned their properties, and Chellappan Pillai 
became entitled to ‘E’ schedule properties. The plaintiff purchased 1/8th share of 
Chellappan Pillai under Exhibit A-7 dated 27—1— 1117. He also purchased 
1/8th share from ‘F?’ schedule holders under Exhibit A-8 dated 22—12— 
1117, and thereby became the 1/4th owner of the r:ghts under Exhibit A-4. The 
suit was filed for redemption of the mortgage properties from the defendants. 


The defendants contended that they were the jenmis of the suit properties 
and that Padmanabha Pillai Madhavan Pillai and others sold the plaint properties 
to one Janaki Pillai and another, and the defendants obtained redemption of the 
properties under the aecree ın OS No. 1371 of 1103. The defendants further con- 
tended that the sale deeds in favour of the plaintiffs were invalid. 


The trial Court found that the plaintiff had purchased 1/4th share from Padma- 
nabha Pilla: Madhavan Pillaí's branch and was competent to redeem ‘ A’ schedule 
items from defendants 1 to 9 and decreed the sut. During the trial an attempt was 
made by the defendants to produce Oodukoor awards regarding the properties but 
the trial Court declined the receive them, as the applications were belated. 


The 2nd defendant preferred an appeal to the Subordinate Judge of Padma- 
nabhapuram. He filed I A Nos 723 and 726 of 1960 for reception of Oodukoor 
awards as additional evidence. The Subordinate Judge received the documents as 
additional evidence and remanded the suit for fresh disposal after giving an 
opportunity to the defendants to prove the awards. 


After remand, the trial Court accepted the plaintiff’s clam over the plamt 
properties and found that the plaintiff was entitled to redeem the properties and. 
that the defendants could not dispute the title of the plaintff The trial Court also 
found that the defendants had not acquired the jenmon rights and that the plaintiffs’ 
right to redeem subsisted. But the trial Court found that the Oodukoor award was 
binding on the plaintiff and as the plaintiff had failed to prefer a civil suit within one 
year from the date of the award, the award had become final. The plaintiff pre- 
ferred an appeal to the Subordinate Judge. The Subordinate Judge confirmed all 
the findings of the trial Court and dismissed the suit The right of the plamtiff to 
1/4th share in * A? schedule properties and his right to redeem the properties are 
admitted in this appeal. Mr. T R. Ramachandran, learned Counsel for the appellants- 
plaintiffs, submitted that the Oodukoor award 1s not binding on the plaintiff and 
that ın any event the Courts below were 1n error in holding that the suit was not 
within time. 


Exhibit B-35 1s the certified copy of the Oodukoor award and Exhibit B-36 is 
the plan appended to the award — Exhibits B-35 and B-36 related to item 4 of ‘A? 
schedule. The award was passed on 6th July, 1955 By the award the plaintiff 
is not given any share in the equity of redemption Exhibit B-14 is the copy of the 
award and Exhibits B-25 and B-26 and B-27 are certified copies of the plan pre- 
pared by Oodukoor office relating to 1tems 2 and 3 of ‘A’ schedule The award was 
passed on 19th May, 1946 It 1s submitted that the present suit was filed more than 
one year after the date of the award. 


Mr T R Ramachandran, learned Counsel, for the appellant, submitted that 
the Oodukoor award 1s not binaing on the plaintiff, as he was not a party to the 
Oodukoor proceedings and that he had no notice of the proceedings at any stage, 
He contended that notice to the mortgagees of the Oodukoor proceedings will be 
of no consequence and will not bind hus interests. He contended that the finality- 
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of the award was only between the sharers, and the mortgagees ın possession cannot 
deny the tıtle of the sharers ın spıte of the award. He further questioned the valıdıty 
of the award, as ıt ıs not sealed as required under rule 27 of the Oodukoor Settlement 
Rules. Finally, he submitted that under section 29 of the Travancore Oodukoor 
Settlement Proclamation the suit was within time, as ıt was filed within one year of 
the. knowledge of the plaintiff of the award f 


The question as to the validity of the award due to the non-affixing of-the seal 
to the award may be first dealt with. Section 24 of the proclamation provides that 
at tne close of the settlement enquiry 1n respect of each Oodukoor holding the Settle- 
ment Officer shall pass an award setthng the holdings among the various share- 
holders. Section 33 of the ‘Travancore-Oodukoor Settlement Proclamation 
empowers the Government to make Rules to carry outall or any of the purposes of 
the Proclamation. It 1s further provided under this section that all Rules published 
as required by this section shall on such publication have effect as 1f enacted by the 
Proclamation The Rules, therefore, form part of the proclamation and have equal 
validity as the enactment itself, provided they are within the 1ule making powers. 
Rule 27 of the Oodukoor Settlement Rules is as follows .— 


“ The award besides contaming the signature of the Settlement Officer shall also be affixed with 
his office seal ” " 


The rule requires that the Settlement Officer shall not only sign the award but shall 
also affix his office seal It was contended by the learned Counsel for the appellant 
that the signing as well as sealing of the award are mandatory 1equirements and the 
failure to sign or seal woula make the award inoperative and ineffective. As the 
validity of the award was questioned, notice was ordered to the Government Pleader 
-and he was heard on this question. 


The effect of the failure to affix the seal may now be considered If, for the 
very validity of the award the signing and sealing are necessaty, the failure to sign or 
seal will make the award, operative But if signing and sealing are procedural 
requirements, the failure to sign and seal would not render the award effective. 
Section 24, which requires the Settlement Officer to pass an award, does not re- 
quire the signing or sealing The essential duty of the Officer 1s to pass the award 
settling the holding among various holders after giving particulars requied under the 
section. Signing and sealing of the award are required under rule 27, The validity 
of the rule is not questioned as bemg beyond the scope of the rule making 
powers, as the rule only prescribes the mode of carrymg out the purposes of the pro- 
clamation. It cannot also be disputed that the rule has equal validity as the Pro- 
clamation, but the requirements of signing and sealing cannot be said to be a con- 
dition precedent before giving validity to the award The award 1s complete 
as soon as it 1s made and there 1s nothing in the Proclamation or ın the Rules which 
invalidates the award, if ıt ıs not signed or sealed In Firm Gokal Chand v Firm Nand 
Ramt, the Judicial Committee had to consider the validity of a judgment of 
Court, which was not signed Referring to Order 41, rule 31, Cıvıl Procedure Code, 
which requires that the judgment shall be in writing and shall at the tıme ıt 1s pro- 
nounced be signed and dated by the Judge or by the Judges concurrmg therein, 
Their Lordships observed at page 295 as follows — 


** The rule does not say that 1f 1ts 1equirements are not complied with the judgment shall be a nul- 


lity. So startling a result would need clear and precise words . . . » The rule from its very 
nature is not intended to affect the rights of parties to a judgment It 1s intended to secure certamty 
in the ascertainment of what the judgment was . — . . . . The defect is merely an irregularity " 


Their Lordships also referred to sections 99 and 108, Civil Procedure Code. Section 
99 provides that no decree shall be reversed or substantially varied, nor shall any 
case be remanded ın appeal on account of any error, defect or irregularity in any 
proceedings in the suit not affecting the metits of the case or the jurisdiction of the 
Court. This decision 1s cited with approval by the Supreme Court in Surendia 
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Singh v State of Ulta Pradesh? It was contended that there was no provision in the 
Oodukoor Proclamation or Rules corresponding to section 99 or section 108, Cavil 
Procedure Code, and therefore the defect could not be cured The Proclamation 
or the Rules do not provide that, 1f the requirements are not complied with, the award 
will be a nullity and, as statea by the Privy Council in Firm Gokal Chand v Firm 
Nand Ram?, so startling a result would need clear and precise words. It has been 
held by this Court ın Dasaratha Rao v. Ramaswamy?, and Johara Bibi v. Mohammad 
Sadak*, that the failure of one of the arbitrators to sign the award as required under 
section 14 (1) of the Arbitration Act, 1940 does not affect the validity of the award 

Section 14 of the Arbitration Act requires that, when the arbitrators have made their 
award, they shall sign 1t and shall give notice ın writing to the parties of the making 
and signing thereof Though section 14 (1) requires that the arbitrators shall sign, 
1t has been held that the failure to sign will not affect the validity of the award In 
English law also, though the award 1s required to be written signed and sealed, the 
failure to sign or seal will not have the effect of setting aside the award Reference 
was also made to similar provisions in the Indian Registration Act Section 60 of the 
the Indian Registiation Act requires that the Registering Officer shall endorse 
thereon a certificate containing the word ‘ registered’ and shall sign, seal and date 
the certificate, which shall be admissible for the purpose of proving the document 
as having been duly registered. Section 87 of the Registration Act provides that 
no act done by the Registering Officer ıs good faith shall be deemed invalid merely 
by reason of any defect in his appointment or procedure Section 60 relates to the 
procedure on admitting to registration, and any defect m signing, sealing and endors- 
ing the certificate would be a defect ın procedure curable under section 87. Mr TR 
Ramachandran, learned Counsel for the appellant, submitted that the decisions 
iendered under the Registration Act holding that the failure of the Registering Officer 
to sign and seal as required under section 60 would not 1nvalidate the document 
cannot be of much use m construing the validity of the award 1n question. I agree 
with the contention of the learned Counsel, for section 87 specifically cures any defect 
in procedure. Relying on the decision of the Privy Council ın Ferm Gokal Chand v. 
Firm Nand Ram?, approved by the Supreme Court m Surendra Singh v State of Uttar 
Pradesh!, Y hold that the award is not vitiated by the failure of the Officer to affix 

his seal 


It is admitted that the plaintiff was not a party to the Oodukoor proceedings 
and no notice was given to him There cannot be any doubt that notice to the 
mortgagees will not bind the plaintiff or ın any way affect his rights The questions 
raised by the learned Counsel will have to be determined on an examination of the 
various sections of the Travancore Oodukoor Settlement Proclamation The 
Travancore-Oodukoor Settlement Proclamation of 1122 was made for the purpose 
of an early settlement of Oodukoor holdings, as the justification of the contmuance 
of the Oodukoor system ceased to exist and the continuance of that system became 
a great impediment to the agricultural progress and prosperity of the State. The 
object of the Proclamation was to conduct a settlement of the Oodukoor holdings 
The Government was empowered to appoint Settlement Officers and Party Officers 
for the purpose of settling the claims relating to Oodukoor holdings in the State 
and were empowered to exercise all such poweis and perform all such duties as may 
be lad down in the Proclamation and the Rules passed thereunder. Section 5 
provided for preliminary notification for the Oodukoo: holdings ın the Government 
Gazette, and section 6 provided fo: notification by the Settlement Officer for start- 
ing the settlement work ın a taluk by publication in the Government Gazette specify- 
ing the taluk m which the settlement work was proposed to be started and calling 
upon all persons interested ın the Oodukoo: holdings to appear and deliver to hima 
statement of then claim ın respect of their Oodukoor holdings Section 7 autho- 
rised the preparation of a registe: of Oodukoor holdings by the Settlement Officer. 
Any person, who held a share in the Oodukoor holding and whose name was not 
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included in the register, was entitled to apply to the Party Officer for including the 
holding 1n the register. Section 8 provided that after the completion of the register 
under section 7 the Party Officer shall give notice in the prescribed form to every 
Oodukoor holder, whose name appeared 1n the register, requiring him to appear 
before the Party Officer and deliver a written statement Sections 9 and 10 provid- 
ed the penalty for the failure of a party to appear and to put 1n his written state- 
ment as ex parte The word ‘ party ’ would refer to an Oodukoor holder, whose name 
appeared ın the register, as notice contemplated under section 8 1s only to an Oodu- 
koor holder, whose name appeared 1n the register But, section 10 provided penalty 
on all 1nterested persons, who failed to appear or put in written statements. When 
any person having an interest in the Oodukoor holding failed to appear or put in any 
written statement within one month after service of notice in the manner referred 
to under section 8, the Party Officer was authorised to order that such holding shall 
be treated as a holding held on joint patta by the several shareholders. By section 6 
the pubhcation of the notice 1n the gazette 1s deemed to be sufficient notice to all 
persons interested. The term ‘ persons interested ? 1s defined as including all per- 
sons clarming any interest in or charge on an Oodukoor holding Thus, any person 
having interest 15 deemed to have had notice regarding the Settlement proceedings. 
Any person having a share 1s also given a right to move the officer for includmg his 
holding ın the register under section 7 (2). Section 10 provides that, 1f any person 
interested in the Oodukoor holding fails to appear, the Officer may proceed with 
the settlement proceedings, though notice under section 8 1s only for persons noted as 
Oodukoor holders in the register The result of the various sections 1s that, if a 
person having any interest failed to get his holding included in the register under 
section 7 (2), he cannot clam that notice should be served on hum, and that, if 
he failed to take action within the time specified, 1n section. 10, the Officer can proceed 
with the settlement proceedings. Sections 11 and 12 enumerate the powers of 
the Settlement Officer to settle the holding The award of the Settlement Officer 
is to be passed under section 24 of the Act The award, while settling the holding 
among the various shareholders, shall specify the extent and tenure of each sub- 
‘division in respect of lands for which tenures are retamed, the name of the person to 
whom it 1s allotted, tne encumbrance existing on each sub-division, the amount order- 
ed to be paid by one shareholder to another ın adjustment of the share value and 
such other particulars regarding each sub-division as may be prescribed Section 
29 provides that the award passed by the Settlement Officer shall be final and bind- 
ing on all the shareholders and other persons interested in the holding, unless 1t 1s 
cancelled or modified by the decree of a civil Court of competent jurisdiction in a 
suit instituted for the purpose within one year from the date of the award by any per- 
son interested in the holding Section 29 1s wide enough to make the award binding 
on “ other pesons interested in the holding ” subject to getting the award modified 
in a suit instituted by them within one year from the date of the award, as the words 
‘persons interested’ include all persons clarming interest 1n or charge on an Oodukoor 
holding In this case we are concerned with persons interested in a share in the 
Oodukoor holding and therefore the award ıs binding under section 29 In this 
case we are not concerned with the person holding a mortgage right over the Oodu- 
koor holding. When any person interested fails to appear and put in a written 
statement as required under section 10, the Settlement Officer 1s entitled to proceed 
"with his enquiry and pass an award as provided under section 24, and this award 
is binding on all persons interested. The validity of the award, therefore, cannot 
be questioned by any person interested. But a remedy is provided to a person m- 
‘terested, in that he can have the award cancelled or modified by a suit instituted in a 
civil Court within a year from the date of the award 


The question 1s whether the suit should be filed within one year fiom the date 
of the award or from the date of knowledge of the award by the person interested. 
Rule 35, of the Oodukoor Settlement Rules provides that on passing of an award by 
the Settlement Officer a notice in Form K shall be issued to all the parties in the case 
intumatmng the purport of the decision. So far as parties to the case are concerned, 
the period will therefore run only from the date of 1ecexpt of the notice in Form K. 
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So far as others are concerned, it should be noted that the Proclamation or the Rules 
do not provide for any publication of the award or constructive notice to all persons 
concerned In the absence of any such provision deeming notice to all persons, m- 
terested persons can only be said to have notice from the date of their knowledge 
The Supreme Court in. Harish Chandra v Dy LA Officer!, dealing with the award by 
the Collector under the Land Acquisition Act held as follows at page 1504 : 

“ The knowledge of the party affected by the award, either actual o1 constructive, being an essen 
tial requirement of fair play and natural justice the expression ‘ the date of the award’ used in the 
proviso must mean the date when the award 1s either communicated to the Party or 1s known by him 
either actually or constructively. In our opinion, therefore, ıt would be unreasonable to construe the 
bin s from the date of the Collector's award used ın the proviso to section 18 1n a literal or mechanı- 
cal way 

As already stated, there ıs no provision imputing constructive knowledge of the 
award to the person interested — Following the decision of the Supreme Court it 
has to be held that the words ‘date of the award’ 1n section 29 will have to be under- 
stood as the date when the award was communicated to the party or 1s known by 
him either actually or constructively In this case there 1s nothing to show that the 
plaintiff was aware of the passing of the award before he filed the suit, for the award 
itself was brought to the notice of the Court only at a late stage of the proceeding by 
the defendant The suit has therefore to be held to be withm time. 


As already stated, all other issues have been found ın favour of the plamtiff 
and, as the suit 15 found to have been filed within time, the appeal will have to be 
allowed and the plaintiff's suit decreed with costs throughout 


Leave refused. 
V.K ——— Appeal allowed 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT .—Mr. M  ANANTANARAYANAN, Officiating Chief Justice AND 
Mr Justice P. RAMAKRISHNAN 


Subbarama Reddiar .. Appellant* 
v. 
Saraswathi Ammal .. . Respondent 


Guil. Procedure Gode (V of 1908), section 100—Surt for judwial separation —Second appeal sn—Interference 
with findings of fact 


Hindu Marriage Act (XXV. of 1955), secttons 10 (f) and 13——-Application for juduial separation on the 
ground of adultery—Proof of factum of adultery—Principle of law applicable to—English dectstons—Value of 


The High Courtina Second Appeal arising from a suit for judicial separation has really no juris- 
diction to proceed into a question of fact, (factum of adultery in the instant case), to reassess the evi- 
dence and come to any different conclusion even if it 1s of the view that the finding 1s erroneous Unless 
there 1s some error of law or application of law to facts, of a fundamental character, an interference 1n 
Second. Appeal with the judgments of the Courts below will notbe justified The question whether 
any principle of law can be said to arise in Second Appeal, can only be argued on the basis of facts as 
established by the record and as accepted by the trial Court and the first appellate Court 


With regard to the matrimonial offence of adultery when alleged by one spouse against another 
asa ground for divorce or other relief the Court must be satisfied beyond reasonable doubt that adultery 
"was committed, : e , the circumstances must be such as would lead the guarded discretion of a reason- 
able and just man to that conclusion But adultery can be very rarely if ever, be proved by the direct 
evidence of witnesses who saw the parties in flagrante delicto and witnessed that act In most cases, 
the evidence must be circumstantial in character. But the circumstances must satisfy the test that 
regarded together, they lead to an irresistible inference that adultery must have been committed The 
quasi-criminal character of the jurisdiction 1s not of particular importance except that there must be a 
high degree of proof which would make the guilt of the erring spouse certam to the mind of the Court 
But once these propositions are conceded the rest must clearly depend on the facts of each case Adul- 
tery can only be regarded as a question of fact 


Indisputably adultery will have to be described, 1f not defined, as involving a voluntary act of 
sexual intercourse between the errmg spouse and some other person Where the wife 1s merely the 
victim of rape or the intercourse takes place when she was stupefied by a drug, this would not amount 
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to adultery But at 1s not the law that actual penetration should be proved The unwritten taboos 
and rules of social morality m this Country and particularly in village areas must necessarily be taken 
into account Ifan unrelated person 1s found alone with a young wife after mdnight, ın her bedroom 
1n actual physical yuxtaposition (as in the instant case), unless there 1s some explanation forthcoming 
for this, which 1s compatible with an innocent interpretation, the only interpretation that a Court 
of law can draw must be that the two were committing an act of adultery together 


Though cases in England are very useful in this regard, apart from resorting to them for hght 
upon the basic principles, they should not be utilised to any further degree or extent This ıs for the 
compellmg reason that social conditions and the unwritten ethics of social conduct, in the two countries, 
may be widely different 

Appeal under clause 15 of the Letters Patent against the Order of the Honoura- 
ble Mr. Justice Venkatadri dated 18th September, 1964, and made in A A A. No 
9 of 1964 preferred against the order of the District Court of Chingleput dated 29th 
July, 1963, and made in CMA No 64 of 1962 (OP No 119/59 on the file of the 
Court of the Principal Subordinate Judge of Chingleput) , 


V. Thagaaan N. Swamani, for Appellant 
K. V. Sankaran and K Ranganathan, for Respondent 
The Judgment of the Court was delivered by 


M. Anantanarayanan, O C F —This Letters Patent Appeal has been instituted by 
one Subbaiama Reddiar, the respondent before Venkatadn, J, m CMS No. 9 
of 1964, from the judgment and decree of the learned Judge We may very briefly 
state that the proceeding before the learned Judge was of the nature of a Second 
Appeal, in respect of a petition under section 10 (f) and section 13 of the Hindu 
Marriage Act (XXV of 1955), for a decree for judicial separation originally 
before the learned Principal Subordmate Judge of Chingleput 


The learned Principal Subordinate Judge of Chmgleput went into the facts of 
the evidence before him, elaborately on the meaits, and held that the act of adultery 
alleged by the husband (appellant) agamst his wife Saraswathi Ammal (Respondent) 
on the occasion in question, was legally proved, and hence that the husband was 
entitled to a decree for judicial separation under section 10 (f) of the Hinuu Marriage 
Act. The matter went up on appeal to the leained District Judge of Chingleput 
(C M A. No. 64 of 1962), and the learned District Judge of Chingleput confirmed the 
judgment of the Cout below in first appeal, ın a judgment of some length, which 
again proceeds to an analysis of the evidence ‘There can be no doubt that the 
appeal against this order before the learned Judge (Venkatadri, J ) was of the nature 
of a Second Appeal That was held by Kailasam, J in Sathappa Chethar v Ammaponnut 
and if we may say so with respect we have no doubt whatever that Kalasam, J . 
is correct in his view Though the proceeding before him was thus of the nature of 
Second Appeal and the jurisdiction of the learned Judge Venkatadri, J , was ndis- 
putably restricted by virtue of section 100, Civil Procedure Code, the learned Judge 
neverthless has differed from both the Courts below and allowed the Second Appeal 
after the citation of certain English decisions and a further analysis of the facts of 
evidence both with regard to the probabilities arising on that evidence and the 
credibility of the witnesses 


Two main questions therefore arise before us for oui determination. It is 
stienously contended by leained Counsel for the appellant (8n V — Thyagarajan) 
that in view of the explicit and categorical decisions of the Supreme Court and of 
this Court to which we shall presently refer the learned Judge (Venkatadri, J ) had 
really no jurisdiction to proceed into questions of fact to reassess the evidence and 
to come to any different conclusion If that ıs the situation at law the learned 
Counsel for the respondent is unable to contend that there is any authority for hold- 
ing that the situation 1s different because the question of fact is the question of an 
act of adultery which has sometimes been characterised as a fact of quasi-criminal 
character and therefore requiring a high degree of proof The second question is 
apait fiom this question of the ambit of interference ın Seocona Appeal whether 
there is any eror of law or misapplication of the principles of law ın the judgments 
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of the Counts below, in their conclusion that the act of adultery was proved against 
the wife, which might conceivably justify interference with the decree by this Court 
in Second Appeal If both these questions are to be answerea 1n favour of the appel- 
lant, ıt would inevitably follow that we must allow this appeal and reverse the deci- 
sion of Venkatadri, J 

As regards the first proposition, the matter ıs 1eally not ın doubt, and must be, 
regarded as set at 1est by numerous decisions of the Supreme Court and of this Court 
of which it 1s sufficient to refer to the following . 

In Mutha Asan v Madasam: Ásari!, a Bench of this Court, of which one of us 
was a party, had occasion to discuss the same principle, and ıt was laid down that 
the High Court, ın exercise of its jurisdiction with regard to Second Appeals, will 
have no powe: to interfere with an explicit finding of fact based on the appreciation 
of evidence even if the High Court be of the view that the finding ıs erroneous 
Another decision precisely to the same effect ıs Motimul Sowcem v Visalakshn Ammal?, 
which was also a Bench decision to which one of us was a party. The principle has 
been stated 1n a slightly different from in this decision, that, except for the clearest 
and strongest of reasons, which could be held to tantamount to mterference on a 
question of law, the High Court in Second Appeal will have no jurisdiction to convert 
itself into a Court of first appeal, and to reverse a concurrent finding of fact 


These statements of the law are based upon authoritative decisions of the 
Supreme Court, such as the decision in Sinka Ramanuja v Ranga Ramanuja?. Dehver- 
ing the judgment of the Court Subba Rao, J , observed that the High Court had no 
jurisdiction to enteitamn a Second Appeal on the ground of an erroneous finding 
of fact, however gross the cnor may be It will be noticed that their Lordships 
have enunciated the inhibiting principle, in even stronge: terms than have been 
used in the two decision of this Court that have been referred to 


In Pattabhwamaswamy v Hanymayyat, the same bar of jutisdiction has been 
laid down, referring to the provisions of section 100, Civil Procedure Code and to the 
dicta of the Judicial Committee in the very early case Durga Chowdhram v Jawahir 
Singh®, Therefore, unless the reversing judgment of the learned Judge can be sus- 
tained as a judgment based upon the discovery of some error of law, or misapplica- 
tion of law to facts, of a fundamental character, ın the judgments of the Courts below, 
the reversal cannot be legally sustamed. We do not think that this ıs really in 
doubt What was aigued before us, on the contrary, was that the perspective of 
approach of the lowe: Courts to the entire question was so erroneous that it can 
be maintained that the interference by this Court in Second Appeal was justified, 
upon a ground of law 

Before proceeding into this aspect, which necessarily involves a discussion of the 
facts of evidence, and the scope of the record we may 1efer to the several decisions 
discussed by the learned Judge (Venkataai1, J ) in his judgment, as laying down the 
true principles of law applicable to proof of the factum of adultery, where this is 
alleged by one spouse against another as a matiumonial offence In Varadarajulu 
Nadu v. Baby Ammal?, Venkatadri, J , himself held that, ın divorce cases on the 
ground of adultery, Courts can act even upon uncorroborated testumony and grant 
relief, taking the surrounding circumstances into consideration In that judgment 
as in the present judgment, the learned Judge referred to the dicta of Sir Wilham 
Scott in Lovedon v Lovedon? He also referred to the observation of Coleridge, J., 
in Riches v Riches, and the dicta of Denning, L J , ın Miller v Minister of Pensions? 
In the judgment unde: appeal, the learned Judge refered to certain. other decisions 
and they include Rose v Rose19, Gower v Gowerl+, Preston Fonesv Preston Jones*3, and 
the decisions of the Supreme Court in Earnest John White v. Kathaleen Olive Winie1® 
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As far as the decision of the Supreme Court 1n concerned, that we may immediately 
deal with. We might observe that that was a proceeding under section 56 of the 
Indian Divorce Act (IV of 1869), and ıt related to the interpretation of sections 7 
and 14 of the Divorce Act , the dictum stemming from the English precedents was 
here given recognition that, with regard to the matrimonial offence of adultery, 
when alleged by one spouse against another as a ground for divorce or other relief, 
the Court must be satisfied beyond reasonable doubt that adultery was committed. 
It will be noted that, though the principle has been set forth in differing forms in 
various decisions, very little can be added to the early statement of Sir Wilham Scott 
in Lovedon v. Lovedon4, that the circumstances must be such as would leaa the 
guarded discretion of a reasonable and just man to the conclusion ”, namely, proof 
of the fact. At the same time, certam refinements have also to be taken note of 
It has been recognised 1n a catena of decisions that do not require separate analysis 
here, since the matter 1s beyond doubt, that adultery can very rarely, if ever, be 
proved by the direct evidence of witnesses who saw the parties ın flagrante delicto and 
witnessed the act In most cases, the evidence must be circumstantial in character 
and must depend upon the situation spoken to in regard to which the act in alleged, 
and the probabilities relating to that situation But they (the circumstances) must 
satisfy the test that, regarded together, they lead to an irresistable inference that 
adultery must have been committed Another refinement is that noted by Denning 
L.J , ın Miller v Minister of Pensions*, that proof beyond reasonable doubt does not 
mean proof beyond shadow of doubt. The quasi-criminal character of the juris- 
diction, that has sometimes been referred to, 1s not of particular importance, except 
that we have to note that there must be a high degree of proof which would make the 
guilt of the erring spouse certam to the mind of the Court judging evidence of the 
offence. But once these propositions are conceded, the rest must clearly depend on 
the facts of each individual case. As ın the practice of the Courts in England, here 
also adultery can only beregarded asa question of fact depending on the cumulative 
view of the evidence , if there were a jury trial, ıt would be a question of fact to be 
put to the jury by the addressing Judge, after enunciating the relevant legal principles 
Venkatadn, J, had himself laid down that there ıs no rule of law that the fact 
cannot be proved upon the uncorroborated testunony of one Witness. This is 
of very httle significance here for, in the present case, we certainly have corroboration 
and we have considerable evidence about the situation in which the act of adultery 
„is said to have occurred. 


Before proceeding to a conspectus of the evidence, we desire to aad one moie 
observation The cases in England are very useful in this regard, as our Courts 
have affirmed to principles laid. down in several English. decisions, stemming from 
the 19th century Moreover, our own Act does follow, ina large measure, the pro- 
visions of the English Act But apart from proceeding to the English decisions for 
light upon the basic principles, we are afraid that these cannot be and should not be 
utilised to any further degree or extent. This 1s for the compelling reasons that social 
conditions, and the unwritten ethics of social conduct, in the two countries, may be so 
"widely different. The behaviour between the sexes, in particular and the norms 
that apply to such behaviour, will differ markedly from culture to culture and 
nation to nation A degree of familiarity that may be totally innocent in one country, 
or permitted by custom, may be so condemned by social taboos ın another, that the 
occurrence of such incidents of famibarity will be compatible only with an 
inference of infidelity In other words, there ıs no sphere 1n which it 1s more unsafe 
to araw generalisations from the facts of judicial precedents in quite different 
‘countries such as India and England, than the sphere of social relationships and 
morals as impinging on the law of marriage and divorce 


Having said all this, we may now proceed to a very brief cons pectus of the evi- 
«dence in the case As we stated earlier, there 1s quite a volume of testimony abou 
‘the particular incident upon which the husband relied for proof of adultery- 
According to him, there was a ceremony (karumad:) at Chekamyer village that even 








1 (1810) 2 Hag Rep. 1 2 (1947)2 AN ER 372. 


Il] | SUBBARAMA REDDIAR V. SARASWATHI AMMAL (Anantanarayanan, O. C. J.). 267 


ing and he proceeded there at-6 P M. and came back to his house at midnight, or 
sometime thereafter. We have been referred to discrepancies in the times furnished 
by various witnesses, but in our view, they are eminently natural to testimonies 
of persons ın rural areas, and of little consequence The husband (P W. 1) came 
and found an old lady Sayamma (P W 2) in front of his house, outside When he 
pushed the door and went into the bedroom, he saw his wife, the respondent and 
one Ramanathan “ lying one over the other ". He raised cries of distress and alarm, 
and^"caught hold of tne ıntruder Ramanathan. Hearing the shouts, Sayammal 
(PW 2) came there, and also raised cries and caught hold of the husband the peti- 
tioner probably being afraid that he would stab the other man. In this disturbance, 
"Ramanathan succeeded in escaping. Naturally enough, there was considerable 
shouting and altercation and a crowd very soon gathered, including two witnesses 
"who seem quite disinterested, namely, Mohana Ranga Naidu (P.W 3) and Bodi 
Naidu (P W. 4). It is important to note that, according to the witnesses the wife 
(respondent) gave no answer whatever to questions about what had happened, 
-and how the incident had occurred. The parents of the wife were then sent for, 
and PW 1 was weeping at the spot His parents also came, and after a little 
talk the girl was taken away That was the last time when PW 1 was with his 
wife, and there was no subsequent reunion or condonation, before the proceeding 
for judicial separation. 


P W. 1 is corroborated by Sayammal (P W. 2) Mohana Ranga Naidu (P.W 3) 
and Bodi Naidu (P W 4). Indisputably even P.W 2 does not state that she saw 
“Ramanathan and the respondent lying one over the other ; that part of the evidence 
of P.W. 1 1s uncorroborateu. But she states that she heard the cries, and went 
in and saw the husband (Petitioner) and Ramanathan engaged ın a scuffle. She 
caught hold of the husband and Ramanathan escaped. The evidence of P W. 3 is 
along the same lines, though he came a httle later. The evidence of P.W 4 1s 
important, for that contains some res gestea evidence about what the husband (peti- 
tioner) sara, which 1s significant According to P W.4, P.W 1 told him that he 
returned late at night and saw Ramanathan in the house and caught hold of him, 
and then P.W. 2 came and caught hold of P W. 1, when Ramanathan escaped 
"We do not think that we would be justified 1n proceeding into a discussion of the 
several opposing grounds of probability and umprobability that were apparently 
canvassed before the learned Judge (Venkatadri, J ) arising from this evidence, and 
which have also been canvassed before us We think 1t 1s sufficient to record our 
conclusion that, as far as the merits are concerned the trial Court and the first appel- 
late Court went carefully into this evidence, considered the counter-testumonies of 
the wife (respondent) and her parents, and accepted the evidence of P Ws 1 to 4 
as the truth. In our view, these finamngs are undoubtedly binding on this Court in 
Second Appeal and this Court has no jurisdiction to reassess the evidence, and come 
to any other conclusion, even if a learned Judge of this Court thinks that the evidence 
-ought to be appreciated differently or that some part of the testumony ought not to 
be believed ‘The question whether any principle of law can be said to arise in 
Second Appeal, can only be argued on the basis of facts as established by the record, 
and as accepteu by the trial Court and the first appellate Court. 


Regarded in this hght, there are only two arguments that would appear to 
merit further discussion at our hands The first ıs an argument put forward by the 
learned Counsel for the respondent, but not 1eferred to by the learned Judge. It 1s 
that the conclusion of the trial Court, and even the conclusion of the first appellate 
Court are not couched ın such explicit terms as to lead to an inference that those 
‘Courts thought that the fact of adultery had been established beyond reasonable 
doubt. In particular, reference 1s made to one observation of the trial Court, that 
the evidence about adulterous intercourse was very flumsy, and depended entirely 
on the interested testimony of P W 1 and the corroborative testimony of P W. 2 etc. 
We do not think that we would be justified ın taking a stray observation from the 

judgment of the trial Court, and basing any power of interference upon that as 
involving a principle of law. The judgments of the two Courts are clear and explicit 
that on the evidence, they found the fact of adultery proved to their satisfaction be- 
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yond reasonable doubt. Nor can ıt be doubted that, if the evidence 1s to be accepted 
in its details, ıt would induce any reasonable person to come to only one conclusion, 
that the respondent had adulterous intercourse with Ramanathan, on the occasion in 
question, 


The other ground of law 1s that referred to by the learned Judge—the learned 
Judge has indicated that certain authorities may be the sources for such a view. 
The learned Judge points out that the evidence of the petitioner did not show’that 
Ramanathan was naked, when the petitioner saw hum, or in a state of partial undress. 
Nor did the petitione: state that the wife (respondent) had exposed her body, or that 
he found her with her body exposed. The learned Judge then adds . 


** The evidence of the husband that he saw Ramanathan lying over his wife would not show that 
she made a surrender of her body, her mind and everything ” . 


Tt 1s argued that this 1s a question of law, since adulterous intercourse has to be proved 
asa fact, and a mee attempt at sexual intercourse will not amount to an actof 
adultery 


With great 1espect to the learned Judge we are unable to follow him in the obser- 
vation that we have extracted and set forth above. Indisputably, adultery will 
have to be described, 1f not defined, as involving a voluntary act of sexual intercourse 
between the errmg spouse and some other person We have no doubt that where the 
wife is merely the victum of rape, or the intercourse takes place when she was stupefied 
by a drug, this would not amount to adultery But the logical fallacy, if we may 
say so, in the perspective of approach discussed by the learned Judge 1s that while the 
law requires that adultery should be provea beyond reasonable doubt, ıt equally 
recognises that this cannot be by direct evidence in most cases but must be by 
circumstantial evidence If we follow the learned Judge rightly, he appears to 
think that actual penetration should be proved for proof of adultery This can 
only be by direct evidence, and xt would mean that unless the erring spouse and 
the third party were caught m the actual act in flagrante delicto proof of adultery 
would be impossible. "Phat 15 not the law, and we have no reason to think that it 
is, since numerous decisions have recognised that proof of adultery by direct evidence 
cannot be expected, in most cases The point 15, what 1s the inference to be drawn 
from the eviuence in the record, if we accept that evidence at face value? We 
think that only one inference 1s possible and that only one inference can be drawn 
by any reasonable person, namely, that the respondent and Ramanathan did com- 
mit the act of adultery together on that occasion. — It is in this context that we must 
emphasise that the unwritten taboos and rules of social morality in this country 
and particularly in village areas must necessaily be taken into account If an 
unrelated person 1s found alone with a young wife after midmght, in her bedroom, 
in an actual physical juxtaposition unless there 1s some explanation forthcoming 
for this which ıs compatiable with an innocent mterpretation, the only interpreta- 
tion that a Court of law can draw must be that the two were committing an act of 
adultery together. We do not think that this need be dilated upon further In 
any view, it ıs not a question of law, ıt ıs a question of fact, which would be left to 
the jury in any proceeding for divorce in the United Kingdom Even if the learned 
Judge (Venkatadri, J ), was unable to agree, he really had no jurisdiction to reverse 
the finding ın a Second Appeal. 


In the light of the above analysis, we allow the Lettes Patent Appeal, set 
aside the decree of Venkatadi1, J and restore the decree for judicial separation 
granted by the trial Court We also duect, under section 25 of the Hindu 
Marriage Act (XXXV of 1955), that the husband do pay the wife alimony of 
Rs. 35 per mensem awarded by the Courts originally till such time as she becomes 
disentitled to ıt by any second mariage The parties will bear their own costs, 


VK. Appeal allowed 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. JUSTICE K. VEERASWAMI AND MR. JUSTICE P. KUNHAMED KUTTI 
Mjs. Sanjeevi & Co., Madras 
v. 
Commissioner of Income-tax, Madras . Respondent. 


Income-tox Act (XI of 1922), section 10 (2) (xv)—Bustness expenduture—Deduction——Junsdiction of 
Revenue—Amount, 1f. actually expended or laid out—If wholly and excluswely for the purpose of the business— 
Findings to be recorded-by Revenue~-Reasonableness of expenditure—Not a matter for the Revenue—Assessee, 
a dealer—Payment of brokerage commission to agents under an agreement—Clam for deduction as business 
expenditure-—Finding to be gwen on investigation of materials 


-. Apphicant* 


The assessee-firm, carrying on business as a dealer in edible oils and as a distributor of certain pro- 
ducts of a company, under an agreement with its agents, paid brokerage to the agents calculated at 
foity percent. of its profits and claimed the amounts as a deduction under section 10 (2) (xv) as business 
expenditure The Tribunal confirmed the appellate order disallowing part of the biokerage as bemg 
excessive Neither the Tribunal nor the Appellate Assistant Commussioner recorded a finding that the 
remuneration as stipulated in the agreement was not paid or that the payment was not incurred exclu- 
sively and wholly for the purpose of the business On a reference at the instance of the assessee, under 
section 66 (2) of the Act 


Held, that the jurisdiction of the Revenue under section 10 (2) (av) of the Act 1s confined to decid- 
mg the reality of the expenditure, namely, whether the amount claamed by way of deduction was fac- 
tually expended or laid out, and whether 1t was wholly and exclusively for the purpose of the busimess 
Once that conclusion 1s reached in favour of the assessee, deduction of the amount should follow as a 
matter ofcourse  Itis not for the Revenue to embark upon business considerations and the reasonable- 
ness or otherwise of the quantum of expenditure It is the duty of the Revenue in considering the 
question under section 10 (2) (xv) to investigate the materials and give a finding 


On the facts, a proper disposal of the appeal would have been for the Tribunal to find the factum 
of the agreement with the agents, whether payment of commission as claimed by the assessee was 
true, and whether payment of commission to agents was an expenditure incurred by the assessee 
wholly and exclusively for the purpose of the business. 

Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (2) of the Indian Income-tax Act, 1922 in R A. No. 183 of 1962-63. 


K. C Jacob, for Applicant 
K. R. Ramamani for V. Balasubiamanyam, fo. Respondent 


The Judgment of the Court was delivered by 


Veeraswami, J —This 1eference relates to the assessment year 1960-61 corres- 
ponding to the accounting year ended on 31st March, 1960 The assessee is a firm 
of partnership carrying on business as a dealer 1n certam edible articles and also acts 
as a distributor for the products of the Margarine and Refined Oils Company (Private) 
Limited, Bangalore, for which it 1s remunerated by payment of commission. For 
the assessment year, the assessee returned a total income of Rs. 34,042 after deducting 
Rs. 20,199 as expenditure incurred by way of payment of brokerage The claim 
for deduction was disallowed by the assessing authority, but allowed 1n part on appeal. 
The Appellate Assistant Commissioner considered that the brokerage claimed as 
having been paid worked out at 40 per cent. of the profit, and as, m his view, this was 
excessive, he fixed a remuneration of Rs. 300 per month to each of the four agents 
and disallowed the excess The assessee took the matter on further appeal to the 
Tribunal but unsuccessfully. In the circumstances the following question has been 
referred to us under section 66 (2) of the Income-tax Act, 1922 : 


* Whether on the facts and in the circumstances of this case, the disallowance of Rs. 5,799 
being oy of the remuneration by way of commission patd to the four employees of the concern 
1s justified.” 


It 1s nobody’s case that the four persons were employees of the concern. 
Apparently, the mistake has crept into the question on the assumption that they 
were employees. We shall proceed to consider the question regarding the four persons 
as agents and not as employees. Under section 10 (2) (xv) the assessee 1s entitled 
to deduction of any amount expended by him wholly and exclusively for the purpose 
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of the business Once the reality of the expenditure for that purpose 1s accepted, 
no further question can arise, and the assessee wiJl be, as a matter of right, entitled 
to deduction of the amount expended for that purpose. It 1s not for the Revenue to 
embark upon business considerations and the reasonableness or otherwise of the quan- 
tum of expenditure Itis of course open to the Revenue in finding the reality of the 
expenditure and the purpose for which it 1s incurred, to go into the facts and see 
whether at all the amount claimed was expended and for the purpose of the business. 
In fact, 1t 1s the duty of the Revenue, when the assessee claims deduction under that 
provision, to investigate the material and give a finding Even if they failed to give 
a finding, 1t should be taken that they accepted the reality of the expenditure and the 
purpose for which ıt 1s given, when in point of fact, they allowed a part and disallowed 
the rest of the claim, In other words, the jurisdiction of the Revenue under section 
10 (2) (xv) 1s confined to deciding the reality of the expenditure, namely, whether 
the amount claimed for deduction was factually expended or laid out, and whether 
it was wholly and exclusively for the purpose of the business. Once that conclusion. 
is reached in favour of the assessee, deduction of the amount should follow asa 
matter of course. ; 


This Court ın Newton Studios v. The Commissioner of Income-tax, Madras,* 
observed with reference to section 10 (2) (xv) : 

“ The Income-tax Act does not clothe the taxing authority with any power or jurisdiction to 
determine the reasonableness of the amount so fixed and paid by the assessee The only test for the 
deductibility of such remuneration 1s whether the expenditure has been incurred solely and exclu- 
sively for the purpose of the business If the reality of the payment is challenged or 1s in dispute- 
different considerations arise , so also in cases where the tax authorities are able to point to some 
consideration other than the purpose of the business as accounting for any portion of the 
payment made” e 

We respectfully agree with these observations. The two relevant facts for the 
purpose of deduction under section 10 (2) (xv) are the reality of the expenditure and: 
the purpose for which it is expended. The reasonableness of the expenditure can 
only be gone into for the purpose of determining whether in fact the amount was. 
spent. For instance, 1n this case, the Revenue could well have found that it was not 
40 per cent. of the total profit that was expended but only less In the absence of 
such a finding or when it 1s found that the 40 per cent. of the profit was incurred for 
the purpose of the business, there 15 no alternative for the Revenue but to give deduc- 
tion of the entire amount. 


In this case, as we said, the Income-tax Officer disallowed the expenditure ir 
toto. But the Appellate Assistant Commissioner allowed im part. In the years 
prior to the accounting year, the agreement for payment of remuneration to the agents 
would appear to have been oral. But somewhere 1n November, 1959, an agreement 
was entered into ın writing as to the payment of remuneration. The four agencies 
are described, two of them as agency for canvassing purchasers of certain articles, 
and the rest as agency for packing and the agency for delivery. The terms of agree- 
ment between the assessee and the agents are that the firm was to provide them with 
work and payment of remuneration was to be at the rate of one anna six pies per 
article sold ın the firm Nether the Tribunal nor the. Appellate Assistant Commis- 
sioner recorded a finding that the remuneration as stipulated in the agreement was 
not paid or that the payment was not incurred exclusively and wholly for the 
purpose of the business The disallowance im part by the Appellate Assistant 
Commissioner was on the basis that m his view the payment of 40 per cent. of the 
profits as commussion was rather excessive That as we said, 1s not a permissible 
reasoning, if the reality of the expenditure and the purpose for which it 1s curred 
are accepted The Tribunal merely accepted that reasoning 


In our view, a proper disposal of the appeal would have been for the Tribunat 
to find whether the agreement of agency with each of the four persons was a fact, 
whether payment of commission to each of them as claimed by the assessee was 
true, and whether payment of commission to the four persons was an expenditure 
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incurred by the assessee wholly and exclusively for the purpose of the business. If 
these points are found in favour of the assessee, no further question can arise as to 
reasonableness or otherwsie of the quantum of the commission paid, for it is entirely 
for the assessee to decide it. 

We answer the question referred to us 1n favour of the assessee, but in the 
expectation that the Tribunal will dispose of the appealafresh in the light of the 
observations contained in this judgment No costs. 


V.S. Answered accordingly. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Ordinary Original Civil Jurisdiction). 


Present .—Mnr. Justice P. S. KAILASAM 


In the matter of the Compames Act, 1956 and In the matter of Manasuba 
& Co, (P), Ltd. (In Liquidation) 
The Official Liquidator, Madras Applicant * 
y. 

C. V. Raman and three others Respondents. 
Companies Act (I of 1956), sections 455, 478—Public Examination— Directors of com oO 
Liquidator—Report—Prima facie case of fraud jointly by directors—Indwidual acts gti Ur. inal 
specifud—Order for public examination—Fraud by any offiser in relation to the company—Act need not relats to 
promotion or formation of company—tn relation to company—Gomprehends fraud in regard to strangers— Publw 

exammation—No bar of constitutional protection to testimonial compulsion. 

The report of the Official Liquidator made under section 455 (2) of the Companies Act contam- 
ed allegations of fraud as follows, the company borrowed large sums of money without any 
apparent justification, was grossly neglgent in executing contracts and supplying sub-standard 
materials, borrowed large amounts from banks on the foot of forged documents and the company 
borrowed by discounting b lis containing forged signatures of the directors The report did not 
contain any specific act of fraud against some directors On the question of a public examina- 
tion of the directors on the basis of the report of the Official Liquidator 

Held, that the report under section 455 (2) should be of a such a nature that will probabilise the 
opiriion of the Official Liquidator that prima facie all the directors were concerned in the fraud. If itis 
made out on the facts that all the directors were jointly concerned in the fraud, it may not be neces- 
sary for the Official Liquidator to go further and state which of the directors committed a particular 
fraud 

The fraud that ıs referred to ın section 455 (2) as well as section 478 of the Act also covers the- 
fraud *by any officer of the company 1n relation to the company' In the case of the officers the fraud 
need not relate to promotion or forrmation ofthe company — It is sufficient if itis ın relation to the- 
company, since its formation The acts of fraud committed ın relation to strangers 1s also within the 
expression ‘in relation to the company’ 

Public examination under the provisions of the Act would not amount to accusation and t 
prohibited. under Article 20 (3) of the Constitution of India Án 

Held on facts, as no specified acts of fraud are attributed to some of the directors, no public exami- 
nation can be directed to be made against them Their drawing salaries would not show that they 
were privies to the fraud — So also the negligence attributed to the company of large borrowings and 
not properly supervising the various contracts would not show that they were in any way concerned. 
with the fraud 


Appication by Official Liquidator under szctions 455 and 478 of Companies 
Act, 1956. 


Official Liquidator, ın Person 

G N. Chary, for Respondent No. 1 

M. S. Venkatarama Ayyar, for Respondent No. 2 

T. B Balagopal and K. S. Sankara Ayyar, for Respondents Nos. 2 to 4. 

The Court made the following 

OrperR —This application is taken out by the Official Liquidator, Madras. 


High Court, the Official Liquidator of Manasuba & Company (P), Limited under 
sections 455 and 478 of the Companies Act, 1956 for directing the public examination. 














* Company App'ication No. 233 of 1965 24th February, 1966 
ia GP, No 21 of 1951 
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‘of the three directors, namely, C. V Raman, T. V Narayanaswami1 Aiyar and T K. 
Balasubramaniam, and the Secretaiy of the Company, R S. Rangarajan. 


The company, Manasuba & Company (Piivate) Limited, was incorporated 
on 13th May, 1957, under the Companies Act, 1956 as a private limited company 
It ceased to do business as from 21st May, 1961 It was ordered to be wound up. 
A preliminary report under section 455 of the Companies Act was filed on 17th 
December, 1962, by the Official Liquidator and was ordered by this Court on 25th 
January, 1963 The Official Liquidator filed a further 1eport under section 455 (2) 
stating that fraud had been committed in the conduct of the business of the company 
and that a public examination of the persons mentioned above should be conducted. 


The three persons C. V Raman, T. V Narayanaswami Ayar and T K Bala- 
subramanam, and one T N Nagaiajan, were the promoter-directors of the 
company Nagarajan subsequently resigned his post as director. C V. Raman 
was appointed Managing Director of the Company 1n charge of all business by a 
resolution of the company dated 24th September, 1957, and was paid a sum of Rs. 550 
per month from 1st September, 1957, as salary for managing the company's affairs. 
Narayanaswami Aryar, who was another promoter-director of the company, was 
paid Rs 325 per month as salary for advisingthe company m the matter of providing 
finances for various works, contracts etc His salary was increased to Rs. 550 per 
month with effect from Ist June, 1958 He acted as Chairman at the meetings of 
the Board of Directors at all material times Balasubramaniam was also a promoter- 
director of the company, and by a resolutibn of the Board dated 6th October, 1958, 
he was being paid Rs 500 per month with effect from 1st May, 1958, for looking after 
the agency work and canvassing for various agencies and for looking after the other 
interests of the Company Rangarajan was appointed Secretary of the company 
by a resolution of the Board dated 13th May, 1957, and was authouised to carry on 
the day to day affairs of the company taking instructions from any of the directors. 

The company entered into several contracts for construction of buildings and 
quarters as well as supply of building and road materials to the Neyveli Lignite 
Corporation and the Integral Coach Factory and supplies to the Madras Port Trust, 
etc As the undeitakings by the Company involved huge expenditure, ıt was 
providedinthe Articles of Association that the Directors may raise or borrow 
monies, The Duectors by resolutions permitted the Managing Director to do 
various acts and subsequently ratified those acts of the Managing Director. The 
company passed various resolutions for borrowing moneys from several banks like 
the Bank of Baroda, Pandyan Bank, Indian Bank, etc In pursuance of those 
resolutions large amounts were borrowed. 


Apart fiom those borrowings the company indulged 1n several tiansactions which 
are not permissible inlaw The company purchased two cars and twenty-one lorries. 
The company had paid the full price only for a few of these vehicles With regard 
to the other vehicles, the company would appear to have paid only small amounts 
by way of advance and the balance was paid by borrowing from certain financing 
firms and Multani money-lenders, by executing hypothecation deeds 1n favour of the 
Banks and hire purchase agreements in favour of the financing firms and the individual 
financiers. 

The company also borrowed from banks by discounting bills for supply of 
materials to public concerns like Neyveli Lignite Corporation, the Integral Coach 
Factory, Madras Port Trust, etc It was found that several of the documents con- 
nected with the borrowings from several banks appeared to be not genuine and con- 
tained forged signatures of the directors The affairs of the company also disclosed 
that the company was negligent in fulfillmgits contracts Due to lack of proper 
supervision several undertakings were not satisfactorily carried out and various 
supplies effected by the company were found to be of sub-standard Asa result 
the institutions concerned preferred counter claims. 


Section 455 (2) of the Companies Act, 1956, runs as follows : 


“The Official Liquidator may also, if he thinks fit, make a further report, or further reports, 
stating the manner in which the company was promoted or formed and whether 1n his opinion, 
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any fraud has been committed by any person 1n its promotion or formation, or by any officer of the 
company 1n relation to the company since the formation thereof, and any other matters which, 1n 
his opinion, it 1s desirable to bring to the notice of the Court ” 

On receiving such a report the Court 1s empowered to proceed under section 478 
of the Act, which 1s as follows : 

“ When an order has been made for winding up a company by the Court, and the Official 
Liquidator has made a report to the Court under this Act, stating that in his opinton a fraud has 
been committed by any person 1n the promotion or formation of the company or by any officer of 
the company 1n relation to the company since its formation, the Court may, after considering 
the report, direct that that person or officer shall attend before the Court on a day appointed by 1t 
for that purpose, and be publicly examined as to the promotion or formation or the conduct of 
the business of the company, or as to his conduct and dealings as an officer thereof” § 

Section 455 (2) and 478, together prescribe the circumstances in which a public 
examination can be conducted Under section 455 (2) the Official Liquidator shall 
make a further report stating that ın his opinion a fraud has been committed by any 
person in the promotion or formation of the company or by any officer of the com- 
pany in relation to the company since the formation thereof. The fraud contemplated 
must be by a person 1n the promotion or formation of a company or by any officer 
of the company 1n relation to the company. Section 478 empowers the Court, when 
it 15 satisfied that a fraud has been committed by a person 1n the promotion or forma- 
tion of the company or by any officer of the company in relation to the company in 
its formation, to direct that person or officer to be publicly examimed Before a 
public examination could be directed against any person, that a person 1n the opinion 
of the Official Liquidator should have committed a fraud. That fraud should have 
been in the promotion or formation of the company or by any officer of the com- 
pany in relation to the company, since its formation In this application two con- 
tentions are raised by the learned Counsel appearing for respondents 2, 3 and 4. It 
is submitted that the fraud, 1f any, does not relate to the promotion or formation 
of the company or by any officer of the company 1n relation to the company, and 
that 1n any event the report of the Official Liquidator does not disclose that res- 
pondents 2,: 3 and 4 were in any way concerned with the fraud. The question 
whether the report of the Official Liquidator discloses any fraud against respondents 
2, 3 and 4 which will make them liable for being publicly examined, may be taken 
up first. 

The fraud alleged 1n the report may be summed up as follows : 


(a) The company borrowed large sums of money without any apparent 
justification, 

(b) The company was also grossly negligent 1n executing serval contracts 
and supplying several sub-standard materials, 

(c) The company borrowed large amounts from banks, financing firms and 
individual financiers on executing hypothecation deeds or hire purchase agree- 
ments, 1t 1s found on examination that the moneys had been raised on one and the 
same vehicle from several financiers without the knowledge of the prior encumbran- 
cers of the said vehicle; the borrowings were effected on production of documents 
which were forged and not genuine , 


(d) The company borrowed by discounting bills for supply of materials to 
public concerns like the Neyveli Ligmite Corporation, fntegra] Coach Factory, 
Madras Port Trust etc. Some of the documents connected with the borrowings 
Pu the several banks appear to be not genuine and contain forged signatures of 
'the directors. 


It 1s admitted that the 1st respondent, C. V Raman, was the Managing Direc- 
tor and was putin charge of all business and was Managing the company’s affairs. 
"The 2nd respondent was paid a salary of Rs 550 from Ist Jupe, 1958, and was the 
Chairman at the meetings of the Board of Directors The 3rd respondent was also 
receiving a salary of Rs. 500 per month from Ist May, 1958, and was looking after 
the various works and was convassing for various agencies. The 4th respondent 
who was the Secietary of the company, was authorised to carry on the day to day 
affairs of the company. It is common ground that the company passed various 
resolutions, for taking loans from the banks, and several loans were obtained in 
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pursuance of the resolutions. These resolutions and the borrowings were ratified 
by all the Directors The plea of respondents 2, 3 and 4 1s that the entire manage- 
ment of the company was ın the hands of the Ist respondent, the Managing Director, 
gnd that they were not aware of the real affairs of the company and that all the illegal 
acts were committed by the Managing Directors without their knowledge. 


That a fraud was committed 1n the affairs of the company does not admit of 
any doubt The report of the Official Liquidator discloses that loans hed been 
obtamed from various financiers by pledging the same vehicle again without the 
subsequent encumbrancers knowing that the vehicle had already been pledged. 
It can also admit of no doubt that various spurious bills purporting to be payable 
by public concerns like Neyveli Lignite Corporation, the Integral Coach Factory, 
Madras Port Trust etc., were produced before the banks and loans obtained. The 
report of the Official Liquidator clearly justifies his opinion that a fraud had been 
committed in the affairs of the company and that the Ist respondent was mamly res- 
ponsible for ıt. But so far as respondents 2, 3 and 4 are concerned, it has to be con- 
Sidered whether there 1s any material for coming to the conclusion that they were 
parties to the fraud. No specific act of fraud 1s alleged by the Official Liquidator 
eu respondents 2, 3 and 4 The Official Liquidator has stated 1n his report as 

ollows : . 

“Tt ıs also a matter for investigation as to how far the Directors would be individually liable for 
the loss and the failure of the business . It 1s submitted that the couduct of the Managing 
Director was fraudulent and that of the other directors was, at any rate, grossly negligent and they 
acted contrary to their duty as Directors of the company Even 1f 1t were to be assumed they had 
not directly participated 1n the Managing Director's fraudulent acts, they would be hable to reim- 


burse the company for the loss caused thereby they have failed to perform their duty 
to the company and committed misfeasance in permitting the Managing Directors, either willingly 
or negligently to commit the aforesaid acts The other directors should have been aware 


that the Managing Directors was acting improperly and ın excess of his authority 

In the conclusion of the report the Official Liquidator has expressed his opinion 
that fraud has been committed 1n the conduct of the business of the company. He 
has not stated that in hus opmion respondents, 2, 3 and 4 were in any way concerned 
with the fraud It was submitted that ıt was unnecessary for the Official Liquidator 
to state in his report the case against each of the persons and that 1t was sufficient 1f 
it was clear from the facts disclosed that respondents 2, 3 and 4 were jointly responsi- 
ble for the fraud. 


. The question as to the liability for being publicly examined has been considered 
in several decisions and they may be referred to The leading case on the subject 
is that of the House of Lords reported in Ex parte Barnes! In considering the juris- 
diction of the Court to direct the public examination of a person under section 8, 
sub-section (3) of the Companies (Winding-up) Act, which 1s simular to the pro- 
visions of sections 455 (2) and 478 of the Companies Act, Lord Halsbury, L C., 
observed as follows : 

“Ifall these provisions have reference to a person who 1s incriminated by the report, and who 1s 
brought there 1n the position of a person against whom a suggestion 1s made that he has been guilty 
of fraud, the whole system, the whole Code thereby created, 1s intelligible and rational, and one cam 
understand what the meaning of each part of ıt 1s ; R .But 1f because a preliminary 
case has been made against A, as being guilty of fraud—if because 4 has been imthat sense incrimi- 
nated by the Official Receiver, B can be summoned and made subject to all these consequences, 
although no preliminary charge of fraud has been made against him at all, the whole thing 
becomes irrational and unintelligible '? 

The learned Judge further observed: 

** [n the event of there being no fraud found, or ın the event of there being no individual pointed 
out as being suggested to be guilty of fraud, I entertain no. doubt that the Court has no jurisdiction 
to make any such order for a public examination . and, inasmuch as it 1s directed to that 
person and that person alone ıt seems to me that ıt follows as essential to the jurisdiction of the 
Court that there should be a preliminary finding, which 1s the foundation of that jurisdiction, namely, 
that fraud has been committed by the individual person who 1s pointed out by the report ” 


In In re Civil Naval and Military Outfitters Lumted?, it was held following the 
decision 1n Ex parte Barnes’ that there must be a report stating the manner in which 
the company was formed and whether in the opinion of the Official Receiver fraud 


— 








1. L.R. (1896) A.C. 146. 2. L.R. (1899) 1 Ch. D. 232, 233. 
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had been committed by the person whom he had proposed to examine. Regarding 
the report of the Official Receiver the Court observed that 1t was not meant to be an 
indictment or a statement of claim to charge a man with fraud and that the object 
of the report was to raise a prima facie case of fraud not a case which a man had to 
answer finally, buta case upon whicha Judge had to decide whether he was to 
undergo a public examination 


The Privy Council in Teyant v Official Recetver+, considered the question whether 
fraud should be attributed to each of the respondents It was contended in that 
case that a prima facie case must be made out before any public examination could. 
be held and that the Official Receiver's report must attribute to each of several per- 
sons ordered to attend some particular piece of alleged fraud. The Privy Council 
held at page 431 as follows :— 

“The need for a prima facie case must surely be satisfied by a prima facie case of the ` 
fied e which was regarded as sufficient by Lindley, M R , in re Civil, Naval and Mune OSTEN 
united? ? à 

Regarding the attribution of particular pieces of alleged fraud to particular 
individuals, the Privy Council observed : ] 

“ This appears to their Lordships to compel the cónclusion that if a company with say, three 
directors was carrying on some business in a fraudulent manner, none of the directors could be 
brought to book unless he or they chose to tell the Official Receiver which of the three directors. 


had been the actual perpetrator or perpetrators of any of the fraudulent acts in 
would be a reductio ad absurdum which their Lordships find impossible of Kcti TE 


Strong reliance was placed on this observation by the Official Liquidator, who 
contends that the report cannot be expected to disclose which of the directors were 
the actual perpetrators of the fraudulent act in question. The above observation 
cannot be read as supporting the contention that, if 1t 1s proved that a fraud has been 
committed 1n the affairs of the company, every one of the directors 1s liable to be 
publicly exammed The report should be of such a nature that will probabilise the 
opinion of the Official Liquidator that prima facie allthe directors were concerned in 
the fraud Ifit1s made out on the facts that all the directors were jointly concerned. 
in the fraud, 1t may not be necessary for the Official Liquidator to go further and 
state which of the directors committed a particular fraud — But in this case on the 
materials placed before the Court by the Official Liquidator, there 15 nothing to 
justify the opinion of the Official Liquidator that respondents 2, 3 and 4 were jointly 
concerned in the fraud It is not suggested that respondents 2, 3 and 4 were parties 
to the fraud of obtaining money by pledging the same vehicle several times over or 
by producing spurious bills to the banks There 1s nothing to mdicate that tes- 
pondents 2, 3 and 4 were parties to the transactions or knew about them in any wa 
Their drawing salaries would not show that they were privies to the crime So alio 
the negligence attributed to the company of large borrowings and of not properly 
supervising the various contracts would not show that they were in any way concerned 
with the fraud. 


The next contention of the learned Counsel for the respondents is that the fraud 
alleged does not relate to the promotion or formation of the company or to the affairs 
of the company since its formation, and therefore public examination of the respon- 
dents cannot be ordered Section 455 (2) as well as section 478 of the Companies 
Act refer to fraud committed by any person in the promotion or formation of the 
company or by any officer of the company ın relation to the company since its for- 
mation The fraud attributed in the report does not refer to the promotion or for- 
mation of the company and that portion of the section 1s not applicable to the facts 
ofthe case The only question is whether a fraud has been committed by any officer 
of the company ın relation to the company since its formation It was contended by 
the learned Counsel for the respondents that the fraud practised by the company 
on strangers cannot be taken into account The following observation by Sir 
Francis Gore-Browne tn the Handbook on the Formation, Management and Winding 
up of Joint Stock Companies at page 721 ıs relied on : 
——Ái——————— Ó——Á'IÓ—MÓSUyEIUHIAIHTI TEE siRNA PPP ERE. 

1, (1963) 1 All ER. 429 (P.C) 2. LR. (1899) 1 Ch. D. 232. 
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id but no account of fraud practised by the company on strangers will be taken for 
this purpose ^ 

Halsbury’s Laws of England, Third Edition, Volume 6, page 570 states the 
position in the foot-note thus * 

“The section does not apply where the only charges against the company are 1n relation to 
frauds 1n the course of 1ts business with the outside world, and not connected with 1ts promotion 
or formation ” 

Buckley on the Companies Act, at page 610 states the position thus . 

“ But the malpractice suggested must be connected with the promotion or formation of the 
company or the conduct of its affairs in 1ts own economy, not frauds sard to have been committed 
upon the outside world in the course of its business ” 

Again, at page 457 the learned author observes thus : 

“And a fortiori fraud not connected with the formation or promotion, but against third parties 
1n carrying on the business, does not ordinarily form a ground for a compulsory order by reason 
of the fact that 1nvestigation under such an order would be desirable ” 

Reliance 1s placed for these statements by Gore-Browne, Halsbury and Buckley 
on the decision reported ın In re Medical Battery Company* In the decision cited 
on an action against a company to enforce the debentures one Davis, a Chartered 

Accountant was appointed receiver on 27th October, 1893 Davis was given liberty 
to carry on the company’s business A petition was presented by a creditor on 27th 
‘October asking that the company might be wound up by the Court Subsequently a 
resolution was passed by the company that 1t had been proved to its satisfaction that 
ıt could not by reason of 1ts liabilities continue its business and that ıt should be 
wound up voluntarily and that Davis should be appointed liquidator 1n such winding 
up The petition was amended to 1nclude a prayer that the voluntary winding up 
might be continued under the supervision of the Court and that some other liquidator 
in the place of Davis might be appointed When these petitions were pending 
several articles appeared 1n the press making serious allegations as to the conduct 
of the business of the company The Managing Director on behalf of the company 
took out action for libel against the publisher of the newspaper It was urged before 
the Court that ın acting under section 145 of the Companies Act, 1862, ıt would 
have to take 1nto consideration that the rights of the creditors would be prejudiced 
by the voluntary winding up, not only as regards money results, but also by their 
exclusion from the benefits conferred by the Compames (Winding up) Act, 1890, 
and especially the investigation m public under section 8 of that Act Section 8 
relating to public examination 1s not applicable to voluntary winding up The 
learned Judge, while holding that the creditors would not be prejudiced by not 
obtamung the benefit of section 8 of the Act of 1890, observed that it would be wrong to 
hold that section 8 was intended to apply to a case where the charges made were 
brought against the company of having committed frauds 1n the course of 1ts business 
with the outside world, and not connected in any way with promotion or formation 
of the company—that 1s to say, of 1ts conduct towards persons dealing with 1t other 
than shareholders as regards their membership in the company. The above observa- 
"tion of the learned Judge 1s relied on im support of the contention that a public exa- 
mination cannot be ordered regarding the conduct of the company towards persons 
dealing with ıt other than shareholders as regards their membership 1n the company. 
It will have to be noted that the learned Judge was dealing only with fraud relating to 
promotion and formation of the company and not with the clause 1n section 8 relating 
to fraud committed ‘ by any officer of the company 1n relation to the company since 
the formation thereof’ The fraud that 1s referred to ın section 455 (2) as well as 
section 478 of the Companies Act also covers the fraud ‘ by any officer of the company 
in relation to the company, since the formation’ In the case of the officers, the fraud 
need not relate to promotion or formation of the company — It 1s sufficient 1f 1t 15 1n 
relation to the company since its formation — It 18 contended that ‘in relation to the 
company ' would only mean fraud by the office: 1n relation to the company but not as 
regards outsiders — It is difficult to accept this contention, for, so far as the officer 1s 
concerned, by engaging in 1llegal activities as in the case of obtaining money on false 
pretences for the company, the officer 1s committing-a fraud 1n relation to the com- 
pany. The phrase ‘in relation to’ would mean the way in which one thing 1s con- 
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nected with another. The fraud as such 1s committed by the person as an officer in 
relation to the company The contention of the directors that acts of the company 
relating to strangers would not come within the purview of section 478 cannot there- 
fore be accepted The decision ın In re Medical Battery Company}, relied on by 
the learned Counsel for the respondents cannot be of any avail, as 1t did not relate to a 
fraud by the officer in relation to the company after its inception For the reasons 
stated I am of the view that there are sufficient grounds for ordering a public enquiry 
against the first respondent but not against respondents 2, 3 and 4. 


So far as the first respondent 1s concerned, 1t was contended that his public 
examination would amount to a testimonial compulsion which is prohibited under 
Article 20 (3) of the Constitution of India Article 20 (3) of the Constitution pro- 
hibits compelling a ‘person accused of any offence to be a witness against himself 
The submission of the learned Counsel for the Ist respondent 1s that a criminal pro- 
secution had been launched against the first respondent, which had ended ın his 
conviction and that he has preferred a criminal appeal which 1s pending in this Court. 
It is submitted that, 1f he 1s subjected to public examination, answers incriminating 
himself may be extracted, which will gravely jeopardise his chances ın the appeal. 
Reliance was placed on the decision 1n In re Atherton®. The accused in that case a 
few days before the receiving order was arrested in London under the Fugitive Offen- 
ders Act, 1881 on a criminal charge and was on remand pending proceedings before a 
Magistrate His public examination was held at the London Bankruptcy Court. 
The learned Judge referred to the practice in London of not pressing such questions 
in relation to the alleged offence while the criminal charge was hanging over the 
debtor, but of adjourning the public examination until after the tual, and observed 
that ıt was only a rule ‘of convenience and tenderness, and that, though followed 
generally, there might be occasions where ıt would be desirable not to follow ıt. 
Much reliance cannot be placed on this decision by the first respondent, as the learned 
Judge himself has observed that there might be occasions when this practice might 
not be followed Further, 1n that case the criminal proceedings were pending before 
the Magistrate’s Court and there would have been some embarrassment to the accused 
1n subjecting himself to a public examination Above all it will have to be observed 
that we are governed by Article 20 (3) of the Constitution of India and not by the 
practice in London. 


In Narayanlaly M P. Mistry?, the Supreme Court, while considering the ques- 
tion whether an examination of a person under the Indian Companies Act would 
offend the provisions of Article 20 (3) of the Constitution of India, held that Article 
20 (3) of the Constitution of India had no application, as there was no accusation 
in the sense 1n which that expression had been construed The compulsion intro- 
duced by the provision of the Companies Act 1s not the compulsion which can be 
struck down by the provisions of the Constitution. 


In Joseph Augustht v Narayanan?, the Supreme Court construing section 45-G 
of the Banking Companies Act, 1949 held that the provision did not contravene 
Article 20 (3) of the Constitution of India Referring to Article 20 (3) of the Constitu- 
tion of India, the Supreme Court observed that it 1s only when a person 1s said to 
have been accused of any offence that the prohibition piescribed by Article 20 (3) 
comes into operation and that 1f a person who 1s not accused of any offence 1s com- 
pelled to give evidence and evidence taken from him under compulsion ultimately 
leads to an accusation against him, that would not bea case which would attract the 
provisions of Article 20 (3) Public examination under the provisions of the Com- 
panies Act would not amount to accusation and 1s not prohibited under Article 20 (3) 
of the Constitution of India The submission that ıt may prejudice the first res- 
pondent in his criminal appeal will not entitle him to the protection under Article 
20 (3) of the Constitution of India. 





1 LR (1894) 1 Ch D. 444. 1SCR 417 AIR 1961 S C, 29 

2. LR (19122 K B D 251 4 (19651 Comp.LJ 294 (1964)1 SC.J, 
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In the result the application of the Official Liquidator 1s allowed so far as the 
ist respondent ıs concerned, and dismissed as regards others. The Official 
Liquidator 1s authorised to engage a Counsel, conduct the public examination of the 
lst respondent and incur the necessary expenditure The examination will be 
conducted by the Master Report within six months This order will be suspended 
or three weeks to enable the first respondent to file an appeal. 

V.S. Application. ordered against 
first respondent 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT .—Mr Justice M NATESAN. 
P Jayader «+ Appellant* 
v 





Thiruneelakanta Nadar Chinnaneela Nadar and others .. Respondents, 


Religious endowments—Private family endowment—Powers of trustee or manager—Limitations—Power of 
civil Gourt to grant appropriate relief to restrain trustee from effecting fundamental changes. 

It 1s well settled that in the case of a private religious endowment, even a majority of persons in 
whom the management is vested cannot alter the fundamental principles relating to the endowment 
which may destroy the trust upon which the property was dedicated When such ıs the position, at 
goes without saying that a person who has been under a family arrangement placed ın charge ofa 
temple and its admunustration for the family, cannot smgly act in such a manneras to affect the 
character of the worship at the shrine 


In the case of a private famuly temple ıt 1s not open to any one member of the family who may 
bein management to convert ıt nto a public temple nor can he im the exercise of his powers of manage- 
ment alter the custom, mode of worship or character of the institution In these matters, the faith, 
belief and religious susceptibilities of the members of the family for whom the shrine 1s intended 1s of 
paramount importance. * 


There can be no doubt about the power of the civil Court to grant appropriate relief in cases 
where, with reference to a private endowment, the trustee or manager 1n possession acts in such a way 
as to jeopardise the private character of the worship at the shrine or alter the nature of the worship 
substantially or does any other act as to interfere with the rights of the members of the family to take 
part in the worship as per the established usage and custom 


The essence of a family endowment 1s that the members of the family alone are entitled to worship 
and to manage the affairs of the endowment Even the power of all the members of the family who 
are interested in the worship of the deity, to change the character of the property has been doubted in 
recent times The law of perpetuity and remoteness does not affect the dedication and there 1s no 
reason why the other incidents of a private trust should be applied to ıt It 1s doubtful, m the cır- 
cumstances, whether :t will be open to all the members at any particular point of time to change the 
character of the institution 


In the instant case the ceremonious putting up of a board with the words Om Neela Narayana Namah 
on if, within the shrine of a family temple and the addition of certain structures by shght alteration 
of the existing building, thereby providing space for going round the souctum sanctorum, did not m any 
way affect the normal and accustomed mode of worship at the shrine , nor were those changes, effected 
by a person who was managing the temple on behalf of the family, of such a fundamental character 
as to amount to breach of trust The prayer for injunction for removal of the board as well as for 
restoration of the temple to its old state, must therefore fail 


Appeal against the decree of the District Court of Kanyakumari at Nagercoil 
in Appeal Suits Nos. 277 and 287 of 1959 preferred against the decree of the District 
Munsif of Nagercoil in Original Suit No. 81 of 1957. 

K. Rajah Ayyar and P. Ananthakrishnan Naw, for Appellant. 

T. R Ramachandran and R Stwapunniyam, for Respondents 

The Court delivered the following 

Jupcmenr —This Second Appeal ıs from the decree of the lower appellate 
Court which inter alia has granted certain reliefs for injunction in favour of the plam- 
tiffs with reference to a private temple which 1s the subject-matter of the sut The 
defendant now represented 1n the Second Appeal by his legal representatives objected 
particularly to the injunction directing the removal of a board with a sacred manthra 
on it from the sanctum sanctorum of the temple and for the demolition of certain new 
constructions put up with a direction to restore the temple to its original structures. 


The parties are referred to as they figured ın the trial Court The two plantiffs 
and the sole defendant were brothers and sons of one Thiruneelakanta Nadar. This 


* S A, No. 548 of 1560. 19th February, 1965. 
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Thiruneelakanta Nadar pre-deceased his father Karankattan Nadar. The family 
1s à rich and prosperus one in. the locality and the evidence is that the plant pro~ 
perty which 1s temple in which the family deity Neelaswami 1s woishipped has been 
there for over one hundred years, the shrine being within a portion of the family 
house Property of considerable value has been set apart for the shrme by this family 
and Karankattan Nadar was during his lifetime in management of the temple pro- 
perties and the affairs of the temple There is no idol as such installed ın the temple 
but there are lamps, Kuthunlakkus, several of them placed thee which burn 
authrough the day and night These are worshipped with flowers The evidence 
shows that after Karankattan Nadar, the defendant had been performing the puja 
at the shrine and managing the properties of the temple Any way there 1s a docu- 
ment Exhibit A-2, partition deed ın the family, evidencing the arrangement by which 
the defendant was placed 1n charge of the family temple and its properties Though 
in the earlier stages of this litigation the defendant had contested in a rather vague 
manner the position that 1t 15 a private family temple, the matter 1s not now m dispute 
before me, as ıt cannot ın view of the recitals ın Exhibit A-2 The evidence also 
shows that the defendant was properly and regularly conducting all the functions 
connected with the shrine and performmg the puja devotedly. The complaint 
of the plaintiffs and the cause of action for the suit are the ceremonious putting up of a 
board within the shrine with the words Om Neela Narayana Namah and addition of 
certain structures by slight alterations of the existing building thereby providing 
space for going round (Paradakshinam), the sanctum sanctorum. It is the case of the 
plamtiffs that by these acts the defendant who had been under a family arrange- 
ment placed in charge of the temple and its properties for the family, was varying 
the nature and character of the institution and that the acts and conducts were likely 
in the end to change the character of the institution into a public temple. 


The Court of first instance upheld the plea of the plamtrffs that the defendant 
was ın possession of the property for Neelaswami, their family deity and that his 
possession was for the benefit of the family members. The evidence established that 
the family members and others whom they chose to permit participated im the feast 
on Fridays and that the members of the family offered puja to the deity The defen- 
dant's position, ıt was held, was that of a trustee for the family members in respect 
of the administration of the family temple. However, the first Court held that the 
impugned acts of the defendant were not acts of waste and while granting a declara- 
tion that the plaint property was the family property denied the further ieliefs 
claimed by the plaintiffs The lower appellate Court while observing that the alter- 
ation of temple premises like plastering the floor and putting up new wall may not 
amount to acts of waste felt that they changed the character of the buildings and 
that this should not be allowed. With reference to the board contaimng the sacred 
manthram (Om Neela Narayana Namah) the Court held that as there was a ceremonious 
installation of the board, manthra prathishta ıt had made a difference In that view, 
and as particularly the defendant ın the earlier stages had denied the family character 
of the temple and asserted that his administration ofthe temple affairs could not be 
‘questioned, the lower appellate Court granted all the reliefs as prayed for in the 
plamt An appeal had been preferred to the lower appellate Court by the defen- 
dant against the decree granting declaration alone and this naturally got dismissed. 


As stated at the outset there 1s no seriousaispute before me that the shrine or 
temple ıs the private temple of the parties and the management of the same by the 
defendant was under a family arrangement and that the defendant was in the posi- 
tion of a trustee with reference to his management and admunistration of the shrine. 
But it 1s contended for the defendant who was the original appellant before me that 
the relef of injunction granted cannot be maintained and that the acts of the defen- 
dant which were impugned were acts of the defendant bona fide made 1n the course 
of the management of the shrine ‘These acts, it 1s stated, are in fact meritorious 
acts adding to the convenience in worship and cannot be considered to be acts of 
waste or acts in excess of the defendant’s powers as trustee and manager of the shrine. 
For the plaintiffs, it 1s contended, that the defendant had no absolute rights, to 
act at his pleasure even 1n the matter of administration and that he cannot make any 
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substantial alterations with reference to the buildings or ın other matters of admunis- 
tration without reference to them — It 1s argued that to-day ıt may be the putting 
up of a board with some sacred manthram on ıt and prakaram for pradakshinam but 
to-morrow it may be the installation of an idol ın the shrine or a Nandhi or Dwajas- 
thambam Other paraphernalia of public temples may be brought 1n and access 


allowed to the public ultimately leading to the public claumng the temple as a 
pubhc one. ` 


The law with reference to private religious endowments on this aspect of the 
matter ıs thus set out in Ganapathilyer's Hindu and Muhammadan Endowments, 
Second Edition, at page 173 . 


** As regards the third point, the Privy Council have held that in the case of a private religious 
endowment the consensus of the family can give any turn to the endowment ” 


In Mukberjea's Hindu Law of Religious and Charitable Trust at page 176, ıt 1s 
observed 


“ The property cannot therefore be taken away from the deity or diverted to other purpose without 
the consent of the idol’. 

Even. the power of all the members of the family, male and female, who are 
interested in the worship of the deity to change the character of the property has 
been doubted ın recent times as, the property 1f once ıt ıs dedicated to the family 
deity, the endowment becomes a religious and charitable trust in the proper sense 
of the term The law of perpetuity and remoteness does not affect the dedication 
as noticed ın Mukherjea's Law of Endowments above referred to, and there 1s no reason 
why the other incidents of private trust should be applied to it It 1s doubtful in 
the circumstances whether it will be open to all the members at any particular point 
of time to-change the character of the institution (vide Law of Endowments Hindu and 
Muhammadan, by Ghosh, Second Edition, page 207, and Mukherjea's Hindu Law of 
Religious and Charitable Trust, Second Edition, page 176) The Essence of a family 
endowment 1s that the members of the family alone are entitled to worship and to 
manage the affairs of the endowment (Ganapathi Iyer’s Hindu and Muhammadan 
Endowments, Second Edition, page 565) 


There can be no doubt about the power of the civil Court to grant appropriate 
rehef 1n cases where, with reference to a private endowment, the trustee or manager 
in possession acts in such a way as to jeopardise the private character of the worship 
at the shrine or alter the nature of the worship substantially or does any other acts as 
to interfere with the rights of the members of the famuly to take part in the worship 
as per the established uasge and custom In Elayalwar Reddsar and others v Namberu- 
mal Chettar!, 1t 1s laid down a page 304 no doubt in dealing with a public temple : 

** The Courts are bound to restrain a fiustee from mjurmg the interests of the mstitution under 
his charge by corruptly, aibitrarily or wantonly departing from the ordinary course of procedure in 
regard to essential or mmportant matters connected with the institution. The ground upon which 


the Courts exercise such jurisdiction over him 1s that such departure on his part amounts to a breach of 
legal duty mcumbent on him ” 


The principle regarding private religious endowments cannot be different. 
For instances of relief by Courts restrayning trustees by injunction. making unjusti- 
fiable changes which would affect the character of the temple as a religious insti- 
tution, reference may be made to the decision of a Division Bench of this Court in 
Knshnaswann Ayyangar v Samaram Singarachariar® Reference 1s made therein to an 
unreported case’of this Court where protection was granted to a worshipper from 
introduction of idols or other objects which interfered with the form of worship for 
which ‘the temple was dedicated It 1s well-settled that even a majority cannot alter 
the fundamental principles relating to an endowment which may destroy the trust 
upon which the property was dedicated When such is the position and when 
even a majority of persons in whom the management is vested could not act in a 
way to affect the fundamental basis, mode and object of worship at the shrine, it 
goes without saying that the defendant singly cannot act in such a manner as to 
affect the character of the worship at the shrine. The underlying rule in matters 


— 
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of religion and faith may be found in the observation of Lord Davey in Free Church of 
Scotland (General Assembly of) v Qvertbun (Lord)-—Macalister v Young}: 

“ The question in each case xs What were the rehgious tenets and principles which formed the 
bond of union of the association for whose benefit the trust was created ? I do not think that the 
Court has any test or touchstone by which 1t can pronounce that any tenet formmg part of the body of 
doctrine professed by the association 1s not vital, essential, or fundamental, unless the parties have 
themselves declared ıt not to be so The bond of union, however, may contam within itself a power 
m some recognised body to control, alter, or modify the tenets and principles at one tune professed. 
by the association But the existence of such a power would have to be proved like any other tenet 
or principle of the association " 

Now I shall examine the impugned innovations in the light of the above prin- 
ciples So far as the board Om Neela Narayana Namah ıs concerned, this ıt 1s stated 
was installed in or about the year 1951 The suit has been filed ın 1957 The fact 
that the members of the family did not complain about this as an innovation affect- 
ing their worship for over six years is significant The plaint refers to changing the 
name of the deity which ıs worshipped Tt 1s difficult to imagine that this putting 
of the board 1s 1n any way likely to mislead as to the deity which 1s worshipped by the 
members of the family The suggestion on behalf of the defendant ıs that Neela- 
swam. is not very different from Neela Narayanaswamy ‘True, as observed by the 
lower appellate Court, 1t is not for the Court to say that there 1s not much difference 
in names What is important ıs how ıt affects the individual worshipper. But all 
that P W 3 states with 1eference to this board ıs that there was no necessity for such 
a board He would edd that the mstallation 1s opposed to all tradition But he 
admits that the board was not causing any obstruction to the offering of worship 
as before  Headmitsthatno one wanted to worship the inscription He also 
admits that Narayana ın Neela Narayana ıs a holy word. There is evidence that there 
are pictures of Gods put up on the walls ın the sanctum sanctorum. PW 1 admits it 
The only apprehension that appears to have been voiced in the Court below and 
frankly stated here was that as there was a Narayanaswami temple 1n the neighbour- 
hood, this might lead to confusion, the suit temple possessing considerable properties. 
The fear ıs totally groundless, as the view of the learned Subordinate Judge in 
appeal that the installation of the board made a difference doesnot imply 
that the name of the deity of the suit temple was bemg changed by the board Much 
has been made by the lower appellate Court of the statement of the defendant that 
there was manthra prathishia when referring to the putting of the board. Evidently 
all that the defendant must have meant was the ceremonious installation of the sacred. 
words which the board contamed ‘True the defendant has spent some moneyton 
the intallation. How this installation of the board would give a handle to the public 
to claim ıt as a public temple passes one’s comprehension The other innovation 
that has been the subject of the chaige against the defendant 1s providing a prakaram 
or a passage for gomg round the sanctum sanctorum ‘This, of course, 1t must be noted 
was an innovation just immediately before the suit and appears to have given rise to 
the suit Itis admitted in the evidence of the plaintiffs that there was no interference 
thereby of any offering of worship as before According to the Commissioner, who 
was appointed in the suit for 1inspecting the shrine, the constructions were necessary ` 
and give safety to the temple proper. The Commussioner also notes that the construc- 
tion of the corridor does not m any way interfere with the worship of the temple. 
The first plaintiff would state that 1t was possible to have a pradakshinam of the temple 
after the construction but that he did not know whether ıt was beneficial to perform 
pradakshinam to the deity in the temple. It may also be noted that the temple was 
originally, according to PW 1 a thatched building It was subsequently only 
tiled by Karankattan Nadar, the old structure bemg renovated and new structures. 
bemg put up. On Friday, the members of the family gather together and do bhajan 
PW 3 admits that not only members of the family but others also come and worship 
and partake in the feast. Evidently, this is by permission He also admuts that 
all the rituals and services are done at the temple as previously. Lighting of lamps, 
hanging garlands and the offering of worship are being carried on as before, after 
the innovation also The principal complamt appears to be that the plaintiffs were 
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not consulted in these matters and a vague apprehension that these innovations may 
eventually make it a public temple as the temple has considerable properties endow- 
ed by the family The properties are not the subject-matter of consideration in 
this suit, 


Mr. T. R. Ramachandran, learned Counsel appeaiing for the plamtiff very 
fairly stated that ıt could not be seriously contended that these innovations are likely 
to affect or alter or ın any way interfere with the character of the worship at the temple 
or the changes were of such a fundamental character as would amount to breach 
of trust. Learned Counsel only voiced what he would state 1s a reasonable appre- 
hension in the minds of the members of the family, that thus enthusiasm of the defen- 
dant may carry him to such an extent that later claims may be made by authorities 
or by members of the public that the shrine is a public one Learned Counsel 
submitted that this apprehension could not be said to be unfounded m view of the 
‘considerable endowments 1n favour of the temple and that his clients had come for- 
ward to safeguard the interest of the temple for the family Learned Counsel 
submitted that if 1t was made clear that the defendant had no absolute powers ın the 
matter of administration and management, 1t may not be necessary at this stage 
to pull down the structures which have been constructed and which do not interfere 
with the custom and mode of worship. So far as the board 1s concerned as already 
stated, 1t has been there for over six years and if the putting of the board with the 
manthrams thereon was such a violent departure, the parties would not have kept quiet. 
Admittedly there are other picturesof Gods hung up in the sanctum sanctorum and 
it has not been made out by evidence that the mtroduction of the board has 1n any 
way affected the normal and accustomed worship attheshrime There is no evidence 
that the munthram mscribed in the board 1s opposed to the tenets and religious 
principles of the other members of the fzmily The board has stood by all these 
years and the suit having been instituted. about six years after the installation, it 
cannot be said that this is a case for grant of the discretionary relief for 1nyunction 
simply to remove some vague apprehension in the minds of the plamtffs As 
already stated, the temple being a private one, ıt 15 not open to any one member 
of the fannly who may be in management of the shrine to convert ıt into a public 
temple nor can he in the exercise of his powers and management alte: the custom, 
mode or worship or character of the institution In these matters, the faith, belief 
and religious susceptibilities of the members of the family for whom the shrine 
is 1ntended 1s of paramount importance ‘The plaintiffs will, therefore, be entitled 
to have maintained the relief of declaration that the suittemple 1s a private family 
temple of the plaintiffs, and defendant But they cannot, however, clam a general 
injunction in the wide terms as prayed for On the observations above made the 
injunction for removal of the board with the manthram as well as for restoration of 
the temple to its old state by pulling down the new constructions has to go. , The 
plaintiffs do not dispute that the person 1n management may carry out the usual 
repairs, plastering, etc The learned Subordinate Judge has missed the principles 
that should guide the determmation of the issues mvolved 1n a case of this kind. 
It ıs needless to grant any injunction against the defendant restrainmg him from 
changing the nature of the trust as prayed for in the plaint as the defendant who had 
been placed m management of the temple 1s no more The charges and allegations 
were against him personally In the circumstances, in my view, the relief of decla- 
ration 15 more than ample to protest the character of the institution, 

In the result, the decree of the trial Court granting a declaration in favour of 
the plaintiffs that the suit temple 1s a private family temple of the parties 1s restored, 
-and the decree of the lower appellate Court set aside to the extent further reliefs 
"were added In the circumstances there will be no order as to costs 


No leave 
V.K. Order accordingly. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT .—Mn Justice K. VEERASWAMI AND MR. JUSTICE KuNHAMED Kurt, 


M. Karunanıdhı .. Petitioner” 
v 
M. Raman, Assistant Commussioner of Police, Intelligence, 
Egmore, Madras and others - -. Respondents. 


Gonstitution of India (1950), Article 359 (1)—Prestdenteal order, dated 3rd November, 1962, made under 
Rd imposed by— Scope and effect of—Pleas that can be urged by detenu under the Defence of India Act (LI of 
1962) 


Defence of India Act (LI of 1962), section 3 (2) (15)—Defeuce of India rules (1962), rule 30 (1) (5) 
-Detention under—Allegation of mala fides against detaming authority—Proof—Detention under Defence of 
India Act instead of under Preventwe Detention Act—Mala fides 1f can be mferred—Actwires for which a person 
can properly be detamed under the Defence of India Act—If should be correlated to external aggresswn—8Satisfactwn 
as to necessity of detention—If and to what extent justiciable 


It 1s well settled that any claim for relief mvolving ın substance a determination or enforcement 
of the specified fundamental rights, specified in the Presidential order, dated 3rd November, 1962, 
issued under Article 359 (1) of the Constitution of India, cannot be considered and granted by Courts 
be ıt under Article 32 or 226 of the Constitution of India or section 491 (1) (b) of the Criminal Procedure 
‘Code and is hit and covered by the ban under the Presidential Order That bemg the hmited scope 
of the ban, any relief or claim which does not in any way depend on enforcement of the specified funda - 
mental rights, 1s not affected by the ban. 


Pleas like a detention order bemg in violation of the mandatory provision of the Defence of India 
Act, or being made mala fide or under a provision of law which suffers from the vice of excessive delega- 
tion are not pleas relatable to the specified fundamental rights and are, therefore, outside the purview 
of the Presidential Order and are not inhibited r 


A detenu cannot contend that, because his arrest was initially illegal as he was allegedly not 
informed at the time of his arrest under what authority he was apprehended, his continued 
detention is ilegal, as such a plea being relatable to Article 22 of the Constitution 1s hit by the 
Presidential Order 

It ss true that it 1s open for a detenu under the Defence of India Act to plead that the detention 
Order was made mala fide But mere allegation of mala fides will not be enough It must be proved 
by him In order to prove mala fides there must be more than a mere apprehension or assumption from 
‘premises which do not justify the same 


It must be remembered that in a democratic form of Government difference of opinion, outlook, 
purpose and expression thereto by one or other of the forms or means are not an unusual phenomenon. 
Tt will be neither safe nor sound nor justifiable to mpute personal motives to official acts done m the 
course of administration merely on the basis of such phenomenon of less or more degree An allega- 
ton of mala fides based on personal and private motives of an official act, bas to be proved like any other 
‘fact in issue and only on the basis of materials which clearly bear out such personal and private motives 
and not something which in the ultimate analysis ıs no more than an assumption or apprehension 


From the mere fact that a person has been detained under the Defence of India Act and not 
tunder the Preventive Detention Act, 1t cannot be inferred that the detention order was made mala fide 
Whether st 1s the power under the one or the other Act that calls for exercise, will depend on the facts 
and circumstances of each case and it 1s for the detaming authority to decide the question and. the choice 
she so makes cannot by itself furnish a basis for an allegation that the order of detention 1s mala fide 


The argument that because the proclamation of emergency issued by President in 1962 was occa- ` 
sioned by external aggression, the activities for which a man can properly be detained under the 
Defence of India Act should be related or correlated to external aggression 1s clearly untenable Merely 
because the external aggression was the reason for the proclamation of emergency it does not follow 
that the whole scope and effect of the proclamation 1s governed, controlled and conditioned by that rea- 
‘son in the matter of providing for the security of India Once the proclamation 1s properly made ıt 
extends to all aspects of the security of India, not merely from the standpoint of external aggression 
but also mternal disturbances which will cover public safety, maintenance of public order and all peace- 
ful conditions in any part or area in India 


It 1s true that satisfaction as to the necessity of detention of a person 1s a quasi-judicial act Satıs- 
faction must necessarily, involve the process of considering the pros and cons as to necessity of detention 
of a person and has to be arrived at bona fide, more especially when the person detamed under rule 
30 (1) of the Defence of India Rules is deprived, on account of the proclamation of emergency and. of 
Presidential Order, of his elementary rights to contest and show cause against his detention, and arrived 
at also after a reasonable and careful consideration of relevant matters pertang to necessity of deten- 
tion of an individual But once the satisfaction 1s expressed to have been reached, the Court’s po wer 
or jurisdiction to sit n judgment over or weigh itis very lmuted The satisfaction contemplate 
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by section 3 (2) (15) of the Defence of India Act and rule 30 (1) of the Defence of India Rules, is a 
subjective process and a subjective satisfaction, not open to judicial scrutiny with reference to objec- 
tive tests, standards or considerations 


However, if the satisfaction of the appropriate authority 1n making an order of detention of a per- 
son is shown to be mala fide, dishonest, fraudulent or an abuse of power for ulterior purposes uncon- 
nected with those m respect of which alone the power can properly be exercised, the Court, on those 
hmuted grounds, may interfere, for ın such cases, 1t will be an exercise of power outside the purview 
of the statutory provisions and unauthorised by them 


Petition under Article 226 of the Constitution of India under section 491-A, 
Criminal Procedure Code, praying that in the circumstances stated therem and 
in the affidavit filed therewith, the High Court, will be pleased to issue a writ of 
habeas corpus directing the respondents to produce the petitioner before the High 
Court and set him at liberty forthwith 


K Narayanaswami Mudaluar, for Petitioner. 


Advocate-General (N Krshnaswam Redd) and Public Prosecutor 
(V. P. Raman), for Respondents 


'The Judgment of the Court was dehvered by 


> Veeraswami, J —This 1s a Petition under Article 226 of the Constitution and 
under section 491 of the Code of Criminal Procedure for a writ in the nature of 
habeas corpus directing release of the petitioner from detention. He was apprehended 
at about midnight on 16th February, 1965, at his residence at Madras by the first 
respondent Assistant Commussioner of Police (Intelligence), Madras, and has been 
taken to Palayamcottai and detained at the Borstal School there from the morning 
of the 18th At9 AM on that day he was served with the order of detention made 
under rule 30 (1) (8) of the Defence of India Rules, 1962 He ıs a member of 
the Madras Legislative Assembly and Deputy Leader of the Opposition. He 1s a 
member of the Dravida Munnetra Kazhagam and 1s said to be the Treasurer and 
leading member of the working committee of the party He alleges ın his affidavit 
that he was a signatory to a resolution passed on 8th January, 1965, by the working 
committee of his party to treat 26th January, 1965, as a day of mourning because 
Hind: as the official language would come into operation on that day and the use 
of the English language would: become permussive or optional, and that the party's 
programme was to hold meetings, condemn the mmposiion of Hindi as official 
language, to wear badges and hoist black flags within one’s home, but no processions 
were authorised by the party and no violence has ever been countenanced. Accord- 
ing to him, the Chief Mimster of Madras, the fourth respondent, threatened his 
party with dire consequences ifthey were to observe 26th January, 1965, as a 
mourning day and that the Chief Minister and his partymen made provocative 
spetches against the Dravida Munnetra Kazhagam party members both on the 
floor of the Legislative Assembly and outside at public places The petitioner was 
to have addressed a meeting at Coumbatore on 26th January, 1965 But, the previ- 
ous night, on his way to Coimbatore he was arrested at Karur, later taken to 
'"IDruchirappalh Sub-ja and released on or about 2nd February, 1965 He says 
„he is the editor of a paper called Murasolt, and 3n that paper he published, since 14th. 
February, 1965, editorials and a series of cartoons attacking the fourth respondent 
on his political acts and policies In thus back-ground, says the petitioner, his 
speeches, cartoons and editorials infuriated the fourth respondent and the order of 
Ins detention has been politically motivated and also motivated by the personal 
animosity and grudge against hum of the fourth respondent and 1s mala fide and 
constitutes a fraudulent exercise of power ‘The petitioner further states that the 
use of rule 30 (1) (6) of the Defence of India Rules, instead of the Preventive 
Detention Act, constitutes proof of mala fides and that the order of detention could 
not be considered to be one under that rule, as there could not have been satisfaction 
to the Governor who passed ıt and the order itself did not disclose the individual 
person who was satisfied before making ıt. The petitioner in short urges that the 
detention order 1s mala fede and illegal i 
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The fomth respondent has personally sworn to a counter-affidavit, totally 
refuting and denying the petitioner’s allegations and maintaining that the detention 
order was passed only on the basis of information duly received by Government 
through its official channels, regarding the activities of the petitioner, which, in 
the opinion of the Government, rendered his detention necessary to prevent him 
from acting in a manner prejudicial to public safety and maintenance of public 
order He has also specifically denied that the detention order was mala Side, or 
was made out of political vindictiveness or personal illwil or fury against the 
petitioner. He says that, ın fact there was nothing personal either in his speeches 
or exchanges between him as the head of the Government and the petitioner as 
the Opposition Leader in the Legislative Assembly and that the detention order was 

„made only after being satisfied on the basis of materials and reports officially received 
by the Government The petitioner, in his second affidavit by way of a reply to 
the first counter-affidavit of the fourth respondent, reiterated some of his earlier 
allegations and contentions and pointed out that the fourth respondent did not, in 
his counter-affidavit, specify the individual on whose satisfaction the order of deten- 
tion was made and stated that for these reasons also the detention order was 
ilegal He also added that his detention was m relation to disturbances in regard 
to the language issue and had nothing to do with the purposes of the Defence of 
India Act and the Rules made thereunder and to the security of India threatened 
by external aggression, the basis of the proclamation of the President under Article 
352 of the Constitution and that further at the time of his apprehension and until 
he was served with the order of detention three days later, he was not even mformed 
of the grounds of his arrest. 1n his further affidavit, the fourth respondent cate- 
gorically stated that he, as Mmister-in-charge of the portfolio, after carefully studying 
the reports and considering the information and the recommendation of the Special 
Branch, C I D., Madras wassatisfied that the detention of the petitioner was necessary 
to prevent him from acting ın a manner prejudicial to public safety and the mam- 
tenance of public order, and then passed the order of detention After once again 
traversing some of the petitioner’s allegations, the fourth respondent concluded 
by stating that the order of detention was passed only on the strength of materials 
and information before Government and after he, as Chief Mimster and Munister- 
in-charge of the portfolio and Public Department, was satisfied of the necessity to 
detam the petitioner. 


Before we consider the submussion made to us on behalf of the petitioner, it 
is necessary to direct our attention first to the ambit and nature of enquiry permissible 
or open ın this petition 1n the context of Article 359 (1) of the Constitution and the 
Order of the President made thereunder Consequent on the aggression on 8th 
September, 1962, by the Chinese on the northern border of India, the President 
made a Proclamation on 26th October, 1962, under Article 352 of the Constitution. 
The Proclamation declared the existence of a grave emergency whereby the security 
of India was threatend by external aggression The Defence of India Ordinance, 
1962, was also promulgated, which was later replaced by the Defence of India 
Act, 1962. On 3rd November, 1962, the President, 1n exercise of his powers under 
Article 359 (1), made an order suspending for the period the Proclamation of 
Emergency 1s 1n force, the right of any person to move any Court for the enforcement 
of the rights conferred by Articles 21 and 22 of the Constitution By a later order, 
Article 14 also was added At an earlier stage of the arguments before us, ıt was 
suggested for the respondents that in view of the President's Order, the petitioner 
cannot have from this Court the relief he has prayed for and that this petition should 
be dismissed zn immune Learned Counsel for the petitioner urged, however, that 
the ban unposed by the Presidential Order 1s but confined to enforcement of funda- 
mental nghts under those Articles and that his petition bemg both under Article 
226 of tHe Constitution and section 491 (1) (b) of the Code of Crimina 
he is entitled to urge other grounds in support of the petition The precise question 
thus raised as to the scope and effect of the Presidential Order in relation to Article 
359 (1) and the extent to which the bar affects an application under section 491 (1) 
of the Code of Criminal Procedure has been decided recently by a Special Constitu- 
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tional Bench of the Supreme Court ın Makhan Singh v State of Punjab!, and we are, 
therefore, relieved of the necessity of ourselves deciding ıt There ıt has been held at. 
page 395 . 

** If any relief cannot be granted to the citizen without determining the question of the alleged. 
infringement of the said specified fundamental rights, that 1s a proceeding which falls under Article 
359 (1) and would, therefore, be hit by the Presidential Order issued under the said article That 


being so, we feel no difficulty in holding that proceedings taken by a citizen either under Article 
32 (1) or under Article 226 (1) are hit by Article 359 (1) and the Presidential Order issued under it. 


The prohibition contained in the said article and the Presidential Order will apply as much 
t? proceedings under section 491 (1) (b) as to those under Article 226 (1) and Article 32 (1) 
(at page 397) " 

It 1s well settled, therefore, that any clam or relief involving 1n substance a deter-, 
mination or enforcement of the specified fundamental rights cannot be considered. 

and granted by Courts, be 1t under Article 32 or 226 of the Constitution or section 

491 (1) (b) of the Code of Crimmal Procedure, and 15 hit and covered by the ban 

under the Presidential Order That bemg the limited scope of the ban, any relief 
or claim which does not ın any way depend on enforcement of the specified funda- 

mental rights, ıs not affiected by the ban This has been recognised by the Supreme 

Court in that case (at page 399) 

“Ifm challenging the validity of his detention order, the detenu 1s pleading any nght outside the 
nights specified 1n the order, his right to move any Court ın that behalf is not suspended because 1s 
38 outside Article 359 (1) and consequently outside the Presidential Order itself” 

As pointed out by the Supreme Court, pleas like a detention order being in 
violation of the mandatory provisions of the Defence of India Act, or being made 
mala fide or under a provision of law which suffers from the vice of excessive dele- 
gation, are not pleas relatable to the specified fundamental rights and are, therefore, 
outside the purview of the Presidential Order and.are not inhibited — It follows, 
therefore, that we cannot permit the petitioner to urge before us any ground based 
on his fundamental rights covered by the Presidential Order, but at the same time, 
we cannot disnuss the petition zn limine so far as 1t concerns pleas not involving such 
rights 


The first submission for the petitioner ıs that the detention order. against hım 
was made mala fide A plea lke that, which 1s of course open to the petitioner as 
itis outside Article 359 (1), has, however, to be proved by him As observed by 
the Supreme Court in Makhan Singh v State of Punjab*, a mere allegation that the 
detention is mala fide would not be enough We have already referred to the 
allegations of the petitioner ın hus affidavits on which he has rehed to show that his 
detention order ıs mala fide ‘These allegations amount ın effect to nothing more 
than this, the petitioner belonging as he does to a rival political party with his 
own views on certain matters of policy, has had several exchanges and encounters 
on the floor of the Legislative Assembly with the fourth respondent as the head of 
the State Government and of the ruling party and has made speeches and published 
in his newspaper several editorials of his and cartoons attacking the fourth respon- 
dent as the Chief Minister, particularly in the context of the language, question 
On account of these things, according to the petitioner, the fourth respondent has, 
out of political and personal animosity and ill-will, made the detention order 
mala fide It may be seen that the mputation ın that manner to the fourth respon- 
dent of mala fides 1s a matter of the petitioner’s mference or apprehension from his 
allegations relating to certain events, speeches, editorials and cartoons. We are 
of the view that 1n order to prove mala fide there must be more than such apprehen- 
sion or assumption from premises which do not justify the same The affidavits 
and counter-affidavits before us do not show that there was anything personal in 
the exchanges between the petitioner and the fourth respondent on the floor of 
the Assembly or outside, and we are unable to conclude, merely on the basis of the 
averments in the petitioner’s affidavits, that the fourth respondent, m making the 
order of detention, was actuated or motivated by personal or political ill-will or 
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animosity against the petitioner The fourth respondent, in his. counter-affidavits 
has also repeatedly and categorically demed that the order of detention he made 
was so actuated or motivated, and stated that on the basis of the materials reported 
to him through the normal official channels and their recommendations, he as 
the Chief Munuster-in-charge of the concerned portfolio, was, on a careful cons de- 
ration thereof, satisfied that the detention of the petitioner was necessary to prevent 
him from acting 1n a manner prejudicial to public safety and maintenance of public 
order. We have no reason whatever to doubt the truth of the categorical denial 
and statement of the fourth respondent Learned Counsel for the petitioner places, 
however, strong reliance on the following sentence ın the first counter-affidavit of 
the fourth respondent : ' 


“If by this the petitioner meant that I was personally offended by his publication, and I 
caused his detention for that reason alone, I deny thesame ” 

It ıs said that the word alone 1n the sentence mdicated that the fourth respondent 
was admittedly offended personally by the petitioner’s publications and that this 
element also led the fourth respondent to make the detention order. We are 
unable to accept this construction of the sentence, if ıt 15 read in the context of the 
entire paragraph in which ıt occurs and 1n the light of the clear demals by the fourth 
respondent in several places of his counter-affidavits The sentence occurs in a 
paragraph which ıs ın answer to paragraph 8 ın the affidavit of the petitioner. In 
that paragraph the petitioner has 1n detail referred to the several cartoons relating 
to the fourth respondent as Chief Minister and an editorial of 16th February, 1965, 
in Murasoh published by the petitioner against him In that connection the 
petitioner went on to say that this editorial alone must have infuriated the fourth 
iespondent. That appears to be the origin of the word alone, apparently repeated. 
in the sentence extracted above from the counter-affidavit of the fourth respondent 
and we are unable to accept'the contention merely on that basis that the fourth 
respondent had admitted impliedly or otherwise that ın passing the order of deten- 
tion against the petitioner, he was also actuated by the alleged fact that he was 
personally offended agamst hum Even making full allowance to normal human 
reactions to criticism, it should be remembered that those who bear the burden of 
administration have additional and more onerous responsibilities of Government 
in its comprehensive implications and that m a democratic form of Government 
based on party system and party politics, difference of opinion, outlook, purpose 
and expression thereto by one or other of the forms or means are not an unusual 
phenomenon. It seems to us that 1t will be neither safe nor sound nor justifiable 
to umpute personal motives to official acts done 1n the course of administration merely 
on the basis of such phenomenon of less or more degree In our opmion, an 
allegation of mala fides based on personal and private motives of an official act, has 
to be proved like any other fact in issue and only on the basis of materials which. 
clearly bear out such personal and private motives and not something which m 
the ultimate analysis ıs no more than an assumption or apprehension Ona careful 
and anxious consideration, we conclude that the petitioner has failed to substantiate 
that the detention order agaist him was made by the fourth respondent mala 


fide. 


It 1s next argued for the petitioner that the detention order ıs a fraudulent 
or colourable exercise of power His learned Counsel urges that activities for which. 
a man can properly be detained under the frovisions of the Defence of India 
Act, should be related or correlated to external aggression He says that as the 
Proclamation of Emergency was occasioned by the external aggression of the northern 
borders of India, any activity of a detenu other than that -fi-cting the secunty of 
India in the context of such external aggression will be irrelevant to a consideration 
of his detention under the provisions of the Defence of India Act. He points to 
the Preamble of the Act which recites that a grave emergency exists whereby the 
security of India 1s threatened by external aggression and, with reference to the 
petitioner’s allegation in his affidavits that he co-operated with the Government in 
regard to the defence efforts, contributed to the Defence Fund and also collected. 
funds and handed over the same for the purpose, argues that in such circumstances 
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the detention of the petitioner under the Defence of India Act, 1962, 1s a fraudulent 
order and a colourable exercise of power. "Thus argument proceeds, m our view, 
on an incorrect appreciation of the scope aud effect of the Defence of India Act, 
Under Article 352 (1) of the Constitution, the grave emergency contemplated is 
one that threatens the security of India or any part of its territory and such a threat 
may come from war or external aggression or internal disturbances Whether 
it 1s the one or the other source of threat, 1t 1s 1n each case a threat to the security 
of India or any part of ıt, so that once a Proclamation of Emergency is made, it 1s 
not confined to matters which directly concern with or relate to external aggression, 
but extend to all activities which affect the security of India or any part ofit Merely 
because the external aggression was the reason for the Proclamation of Emergency, 
it does not follow that the whole scope and effect of the proclamation 1s governed, 
controlled and conditioned by that reason 1n the matter of providing for the security 
of India. External aggression is of course an alternative requisite for invoking the 
emergency power But once the Proclamation ıs properly made, ıt extends to all 
aspects of the security of India, not merely from the standpoint of external aggression, 
but also internal disturbances which will cover public safety, maintenance of public 
order and all peaceful conditions in any part or area 1n India It was said for the 
petitioner that a breach of the peace by reason of a civil dispute, as for example 
an respect of fishery rights or a piece of land or possession 1s not a matter to which 
the provisions of the Defence of India Act can be applied That ıs undoubtedly 
so Public order ıs a totally different matter and is of a wide connotation As 
pointed out by the Supreme Court ın Romesh Thappar v The State of Madras1, ıt 
signifies that state of tranquillity prevailing among the members of a political society 
as a result of the internal regulations enforced by the Government which they 
have instituted, and the concept of public order includes public safety We reject 
the petitioner’s contention that ıt 1s only 1n 1espect of activities of a man which can 
be related to external aggression, he can be detamed under the provisions of the 
Defence of India Act. 


It 1s then urged by learned Counsel for the petitioner that the non-user of 
the Preventive Detention Act, which would have left some rights for the petitioner 
to contest the propriety of his detention, and resort to the provisions of the Defence 
of India Act, indicates the mala fides of the detention order We do not think there 
1s any substance ın this contention Whether ıt 1s the power under the one or the 
other Act that calls for exercise will depend on the facts and circumstances of each 
case and ıt ıs for the detamung authority to decide the question It will be seen 
that the power of detention under the Defence of India Act 1s much wider than 
that under the Preventive Detention Act, and extends to not merely prejudicial 
activities suspected on grounds appearing to the detaiming authority to be reasonable, 
but to cases of persons with respect to whom such authority is satisfied that their 
apprehension and detention are necessary for the purpose of preventing them from 
acting in any such prejudicial manner. The scope of the more stringent power 
was described by the Federal Court in Keshav Talpade v. King Emferor?, in these 
words at it page 68: — 

“ The Government has only to be satisfied that with a view to preventing him from acting in 
a particular way 1t 1s necessary to detam him The Government may come to the conclusion that 
would be wiser to take no risks, and may therefore subject a person to preventive detention against 
whom there 1s no evidence or reasonable suspicion of past or present prejudicial acts, or of any actual 
intenton of acting preyudicially ” 

That is a power much wider than the power of detention under the Preventive 
Detention Act. As we said, it is the detaining authority that has to decide in 
the light of the materials and circumstances before him whether to detain a particular 
person under the one or the other Act, and the choice he so makes cannot by itself 
furnish a basis for an allegation that the order of detention 1s mala fide 


We have already mentioned that the petitioner was served with the order of 
detention only on the morning of 18th February, 1965, at Palayamcottai He has 
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complained that, at the time of his apprehension, he was not even told by what 
authority he was arrested and taken away from his residence But tne first respon- 
dent swears in his counter-affidavit that, as a matter of fact, when he apprehended 
the petitioner, he did tell him by what authority he acted and that he was to be 
detained under the provisions of the Defence of India Act. In any case, ıt will 
be seen that the petitioner cannot successfully urge this point without mvoking 
his fundamental right under Article 22 of the Constitution His contention that, 
because his arrest was initially illegal as he was allegedly not informed at the time 
of the arrest under what authority he was apprehended, his continued detention 1s 
illegal, has, therefore, to be rejected. 


Lastly 1t 15 contended that the recent past conduct of the petitioner, as a relevant 
circumstance, would show the justiciability of the satisfaction clarmed by the fourth 
respondent on 9th March, 1965. It was on that day the fourth respondent filed 
his second counter-affidavit, 1n which he clearly stated that he had himself carefully 
studied the reports and recommendations from the concerned officials and was 
satisfied that the detention of the petitioner was necessary to prevent him from acting 
in a manner prejudicial to public safety and the maintaining of public order. The 
petitioner says that this statement of the fourth respondent came belatedly and only 
after he had pointed out ın his reply affidavit that the fourth respondent had in his 
first counter-affidavit failed to particularly specify the authority which was satisfied 
to make the order of detention. It 1s true that in the first counter-affidavit of the 
fourth respondent there was no clear statement that he had humself applied his mnd 
and was satisfied that the petitioner should be detained But the fourth respon- 
dent did say m that counter-affidavit that the detention order was passed followmg the 
usual procedure and the contention that no individual was satisfied about the necessity 
for detaining the petitioner was incorrect It would obviously have been better 
if, instead of putting the matter 1n that manner, a clear statement had been made in 
the first counter itself that the fourth respondent was himself satisfied But the 
failure to do so, which has been strongly relied on by the petitioner, makes, ın the 
circumstances, no difference to the fact that the fourth respondent did satisfy himself 
before making the order of detention that 1t was necessary on the facts and circum- 
stances before him He has stated to that effect in his second counter-affidavit, 
which we have no hesitation in accepting The learned Advocate-General also 
produced before'us the original papers relating to the order of detention which show 
that the fourth respondent on 16th February, 1965 had in his own hand ordered 
detention of the petitioner on his express view that with reference fo the materials 
before him ıt was necessary to detain the petitioner He had also indicated ın his 
order the prison 1n which he should be detained, which, by his order again the next 
day, was altered as the Borstal School at Palayamcottai where the petitioner ıs under 
detention. In the circumstances, therefore, there 1s no substance in the petitioner's 
contention that the fourth respondent had not satisfied himself as to the necessity 
of his detention when the detention order was made. 


It is true, as contended by learned Counsel for the petitioner, that satisfaction 
as to the necessity of detention of a person 1s a quasi-judicial act Satisfaction must 
necessarily, therefore, involve the process of considermg the pros and cons as to 
necessity of detention of a person and has to be arrived at bona fide, more especially 
when the person detained under rule 30 (1) of the Defence of India Rules is deprived, 
on account of the Proclamation of Emergency and of the Presidential Order sus- 
pending the remedy to enforce the specified fundamental rights, of his elementary 
rights to contest and show cause against his detention, and arrived at also after a 
reasonable and careful considération of relevant matters pertaining to necessity 
ef detention of an individual. But once the satisfaction is expressed to have been 
reached by the proper authority, the Court’s power or jurisdiction to sit in judg- 
ment over or weigh it is very limuted The satisfaction contemplated by section 
3 (2) (15) of the Defence of India Act, 1962, and rule 30 (1) of the Defence of India 
Rules, 1962 is a subjective process and a subjective satisfaction, not open to judicial 
scrutiny with reference to objective tests, standards or considerations. We are 
not here concerned with the question whether, where a detention order is made 
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under the first part of section 3 (2) (15) on suspicion based on grounds appearing 
to the detaining authority to be reasonable, such grounds are open to judicial review. 
The power of detention under the second part of this sub-section 1s wider and more 
drastic and the condition for 1ts exercise 1s only that the detaming authority should 
be satisfied that the apprehension and detention of a person are necessary for the 
purpose of preventing him from actıng m any prejudicial manner mentioned We 
have already referred to the scope of the more drastic power as interpreted by the 
Federal Court in Keshav Talpade v. King Emperor!*, namely: 

** The Government may come to the conclusion that ıt would be wiser to take no risks, and may 
therefore subject a person to preventive detention against whom there 1s no evidence or reasonable sus- 
picion of past or present prejudicial acts, or of any actual intention of acting prejudicially." 

* This observation of the Federal Court was as regards the scope of rule 26 of 
the Defence of India Rules, 1939, but the language of section 3 (2) (15) second part 
and of rule 30 of the Defence of India Rules, 1962, being, for present purposes, 
practically in pari materia, that observation applies to their interpretation as well. 
We are aware that the vres of rule 26 was upheld by the Privy Council later?, differ- 
ing from Keshav Talpade v. King Emperor’. But that did not affect the construction 
and scope of rule 26. It follows, therefore, that this Court cannot review the pro- 
priety or otherwise of the satisfaction reached by the fourth respondent on its merits. 
It may be that uf the satisfaction of the appropriate authority m makimg an order of 
detention of a person is shown to be mala fide, dishonest, fraudulent or an abuse of 
power for ulterior purposes unconnected with those in respect of which alone the 
power can properly be exercised, the Court, on those limited grounds, may interfere, 
for, ın such cases, 1t will be an exercise of power outside the purview of the statutory 
provisions and unauthorised by them. But in this case, as we already mentioned, 
the petitioner has failed to show that the detention order against him suffers from 
any such infirmity. : 


The petition ıs dismussea. 
V.K. ————— i Petition dismissed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
Present :—Mnr, P. CuawpRA Reppy. Chief Justice AND Mm. Justice K. S. 
RAMAMURTI. 
S. Murugesan 
v. 


The Collector of North Arcot (Inspector of Panchayat), 
Vellore-cum-Election authority, North Arcot and others .. Respondents. 


..  Pehhoner* 


€ 
Madras Panchayats Act (XXXV of 1958), sections 3 (1) (a), 8 (1), 15 and 16—Scope and apphknbilty of 
section 3 (1) (a) read with section 8 (1)—Sectron 15 sf requires reservation of %4 least one seat tn every fianchayat 
Jor members of Scheduled Gastes—Power conferred by section 16 on Inspector to dwide a village or tpwn intr 
wards—Scope of—Absence of rules regulating the manner of such dunswn—Jurisdiction of Inspector to effect 
dwsin 1f affected. 


Interpretation of Statutes—Mandatory and directory provisions. 


Constitution of India (1950), Article 226—Electtons to panchayot—Petitioner participating wt elections 
without any objection to manner of dwision of panchayat into wards—Gannot challenge elections later, on. 
ground that such dwiswn was wmproper 


Section 3 (1) (a) and section 8 (1) of the Madras Panchayats Act (KX XV of 1958) (hereinafter 
referred to as the Act) cover panchayats that come into existence for the first time and do not take 
within ther ambit the panchayats which were already in existence when the Act came into force 
That this is so 13 manifest from rule 2 1n Schedule IV of the Act. Thus, in the case of a first recons- 
titutzon 1n accordance with the provisions of the Act of a panchayat in existence at the commence- 
ment thereof, there 1s no need for a notification contemplated by section 3 read with section 8 of the. 
Act and hence in such a case the absence of a notification under section 3 would not mvalidate the 
constitution of the panchayat. 
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The argument that an obligation 1s cast by section 15 of the Act on the Inspector to reserve at 
least one seat ın every panchayat for members of the Scheduled Castes and Scheduled Tribes and 
that election of members toa panchayat without such reservation would nullify the elections, 1s 
untenable It 1s true that in some contexts, the word ‘may’ (which 1s the word used im section 1 5) may 
denote compulsion But prima face it imports only a discretion, and it should be construed as 
discretionary unless there 1s anything in the context to indicate that ıt is meant to be mandatory. 
It ıs a golden rule of construction or interpretation of statutes that the words of an enactment must 
be given their ordinary meanmg There is nothing in the Act to indicate that section 15 is 
meant to be mandatory. The non-reservation of seats for Scheduled Castes and Scheduled Tribes 
would not therefore vitiate either the division of the village into wards or elections based thereon. 


The division of a panchayat into wards by the Inspector under section 16 of the Act would not be 
without jurisdiction merely because no rules prescribing the scales m accordance with which the divi- 
sion 1s to be effected are formulated by the Government as provided by the latter part of section 16. 
Section 16 makes it imperative for the Inspector to divide a panchayat village or town into wards after 
consulting the panchayat and conformably to the scale if it 1s prescribed Tf the Government, which 
is the authority to make the Rules by virtue of section 178, fails to exercise that power in relation to sec- 
tion 16 1t could not be postulated that there could be no division of the village or town into wards and. 
elections based upon this division The Government 1s under no obligation to make the Rules, as the 
language used ın section 16 is one of mere permission The formulation of Rules prescribing a scale 19 
not a pre-requisite to the division into wards by the Inspector. The Inspector 1s under an obhgation 
to effect division irrespective of the existence or non-existence of the scale This 1s not a case of power 
coupled with a duty, m which case it might plausibly be contended that the power could not be exer- 
cised without fulfilling the obhgatons cast upon the Inspector Thus, the absence of Rules prescribing 
the scale would not vitiate either the division of the panchayat village or town into wards or elections 
based thereon 


Further, a person who has acquiesced ın the elections being conducted on the basis of the division 
of wards effected by the Inspector though there were no Rules regulating such division, cannot later 
after the elections were over, make a grievance of the mode of division of the panchayat into wards and 
challenge the elections under Article 226 of the Constitution of India on that ground 

Petition under Article 226 of the Constitution of India, praying that in the cir- 
cumstances stated therein and ın the affidavit filed therewith, the High Court will 
be pleased to issue a writ of quo warranto directing the respondents to show cause why 
and by what authority respondents 2 to 14 claim to have, use, enjoy, and perform 
the nghts, duties and privileges of the office of the members of the panchayat of 
Thakkolam and direct the said respondents, not to intermeddle in any manner 
with the said office and declare the same to be vacant. 


S. Mohan Kumaramangalam for K. V. Sankaran, S. K. Rajavelu and G, Shanmugham, 
for Petitioner. 


Advocate-General (JN. Krishnaswam: Reddi) for Additional Government Pleader 
(V. Ramaswam:) and V. K. Thiruvenkatachari for R D. Indrasenan, for Respondents. 


The Judgment of the Court was delivered by 


Chandra Reddy, C .—The petitioner claums the issuance of a writ of quo warranto 
directing respondents 2 to 14 to exhibit mformation as to the authority under which 
they could perform the duties of the members of the Panchayat of Takkolam. The 
facts giving rise to these proceedings may be briefly narrated Takkolam is a whole 
revenue Village of North Arcot district, which was constituted as a panchayat in 
1917. Under the Madras Village Panchayats Act, 1950, ıt was classified as a 
second-class panchayat. After the Act of 1950 came into force, a notification under 
section 61 of that Act was issued on 22nd December, 1952, fixing the strength of the 
panchayat at eight exclusive of the President and there was no reserved seat for the 
Scheduled Castes. Subsequently, by a notification dated 8th March, 1958, the then 
Regional Inspector of Municipal Councils and Local Boards, North Arcot district, 
fixed the strength of the panchayat at fifteen, and divided the village into five wards 
allocating 4, 4, 2, 2 and 3 to Wards Nos 1, 2, 3, 4 and 5 respectively It may bé 
mentioned here, that this time also, no reservation was made for Scheduled Castes. 
This notification was considered by the panchayat and approved at its meeting held 
on 19th March, 1958. 


On Ist June, 1961, the Collector of North Arcot classified Takkolam as Class I 
panchayat, as required by section 5 (1) (a) of Madras Act X of 1950, with effect 
from Ist April, 1961, since the population of that village had increased to 6,105. 
Meanwhile, Madras Act XXXV of 1958, hereinafter referred to as the Act, which 
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consolidated all the law in relation to local administration, was put on the statute 
book. In accordance with the scale prescribed under section 10 of this enactment 
the strength of the panchayat as also the number of wards was proposed to be fixed 
at thirteen. Even now, no reservation for the Scheduled Castes was proposed This 
proposal was considered and accepted once again by the panchayat at its meeting 
held on 21st August, 1964, the meeting bemg attended by thirteen, including the 
petitioner and the proposal was accepted unanimously The notification fixing the 
strength of the panchayat, as also the number of wards, was published m the Fort St. 
George Gazette Supplement, Part II, dated 9th December, 1964 Subsequently. 
elections were held on 28th January, 1965, and respondents 2 to 12 were declared 


elected. : 


Questioning the validity of these elections, this writ petition has been filed for 
the rehef mentioned above. In support of this petition, three contentions are urged 
by $1 S Mohan Kumaramangalam : (1) The panchayat was not validly constituted 
as no notification contemplated by section 3 of the Act was issued ; (u) the none 
reservation of seats for the members of the Scheduled Castes had nullified the 
elections ; and (ux) the division of the village into wards by the Inspector was without 
jurisdiction, as no Rules prescribmg the scalein accordance with which the 
division was to be effected, were formulated by the Government and this had 
rendered all the elections void 


We shall now deal with these points seriatim. The first contention 1s based on 
the language of sections 3 and 8 of the Act In order to test the soundness of this 
argument, we have to read the provisions of these two sections. Section 3, in so far 
as it 1s relevant for this enquiry, runs as follows : í 


** (1) The Inspector shall by notficaton— r 


(a) classify and declare every local area comprising a revenue village or villages or any portion 
of a revenue village or contiguous portion of two or more revenue villages and hannes Pulli A esti- 
-mated at not less than five thousand and an annual income estimated at not less than ten thousand 
rupees as a panchayat town for the purposes of this Act ” 


Section 8, omitting the unnecessary portions, reads thus : 


“ (1) A panchayat shall be constituted for each village and for each town with 
date as may be specified in the notification issued in that behalf by the Inspector e M 


Basing himself on these two provisions, learned Counsel for the petitioner 
contends that the non-notification of Takkolam as town panchayat has resulted in 
the invalidity of the constitution of the panchayat. We are not disposed to accede 
to this proposition. In our opmion, these two sections cover panchayats that come 
into existence for the first time and do not take within their ambit the panchayats 
which were already 1n existence. That this 1s so 1s manifest from the relevant Rules 
in Schedule IV of the Act. Section 190 of the Act requires that the Act shall be 
read subject to the Rules in Schedule IV. That section recites : 

“ Tn regard to the first constitution of panchayat union councr 
Ae this Act aid in regard to the first reconsiution m aecordancs mere obese dre I esca 

tence at the commencement ercoj, and othe: 
Earn shall be read subject to the rules ın Schedule IV. pe frst giving elect to the sau prove: 


We shall now turn to the material provisions of Schedule IV, which contains 
transitional provisions. Rule 2 enacts : 


so Every panchayat which was classified as a Class I panchayat under the old Act shall on the 
said date be deemed to have been classified as a town panchayat under this Act and all panchayats 
"which before the said date were known as Class II panchayats, shall, after the said date, be known as 
village panchayats 
. Every local area which, ummediately before the said date, was within the jurisdict 
T panchayat shall be deemed to have been declared to be a panchayat town ünder OPET ned 
focal area which immediately before the said date was within the jurisdiction of a Class IT panchayat 
shall be deemed to have been declared to be a panchayat village under this Act. 

. The total number of members of a panchayat fixed under the old Act and m f 
date shall be deemed to be the total number of 1ts elected members under this Act a MIENNE 
The members of a panchayat holding office on the said date shall be deemed to b 

‘members of the panchayat under this Act and such members shall continue to hold office as 
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date as the Government may, by notification, fix 1n this behalf or ın case no such date ıs fixed up to the 
date on which their term of office would have expired 1f this Act had not come into force 


6, The reservation of seats for the members of the Scheduled Castes made under the old Act and 
in force on the said date shall be deemed to have been made under this Act ” 

It is plam from these provisions that, so far as the reconstitution of 
the panchayats 1s concerned, the panchayats that were in existence at the commence- 
ment of the Act shall be deemed to have been declared to be panchayats and the total. 
number of panchayat members fixed under the old Act shall be deemed to be the 
total number of its elected members under this Act The sittmg members also 
were deemed to be continuing till such date as the Government, by notification, 
fix ın this behalf "The position was the same in regard to the reservation of the 
seats also. So, the panchayat in question was continuing under Act XXXV of 
1958, as 1f it was constituted under the relevant provisions of this Act It 1s not 
suggested that the Takkolam Town Panchayat was not properly constituted under 
Madras Act X of 1950. It may be mentioned here that the alteration with regard 
to the strength of the panchayat and the number of divisions was 1n accordance 
with the new enactment In this situation there was no need to issue notifications, 
classifying Takkolam as a panchayat town under section 3 of the Act and constitu- 
ting a panchayat for this town under section 8 of the Act We are, therefore, 
unable to give effect to the first contention. 


We feel that the second point 1s equally untenable. The provision of law relat- 
ing to this submission 1s contamed im section 15 That says. 

* In every panchayat, the Inspector may, subject to such rules as may be prescribed by notifica- 
tion, reserve such number of seats . . — . (not exceeding 3). . for the members of the 
Scheduled Castes (and Scheduled Tribes). .............. i» 

It is maintained by learned Counsel for the petitioner that an obhgation is 
cast by this section on the Inspector to reserve at least one seat for members of 
Scheduled Castes and Scheduled Tribes It is said that, although the expression 
used by this section 1s may, ıt has compulsory force of shall, having regard to the 
alleged intention of the Legislature thatthe interests of the members of the Scheduled 
Castes and Scheduled Tribes should be safeguarded Weare not inchned to accept 
this constrrction of section 15. It 1s true that, m some contexts, the word may 
may denote compulsion But, prima facie, ıt imports only a discretion, and ıt should 
be construed as discretionary, unless there 1s anything in the context to indicate 
that ıt ıs meant to be mandatory. It1s a golden rule of construction or interpreta- 
tion of statutes that the words of an enactment must be given ther ordinary meaning. 
We do not find anythmg 1n the statute under consideration which requires us to 
deviate from this rule There can be I:ttle doubt that discretion was vested in 
the Inspector to give reservation to Scheduled Castes and Scheduled Tribes if it 
was necessary in their interests; and to give proper representation to this section of 
the population. It would have been far from the intention of the Legislature to 
compel the Inspector to reserve seats for the Scheduled Castes and Scheduled Tribes, 
irrespective of whether they would even otherwise secure proper representation 
or not. In cases like this, there is no need for making any such reservation, in view 
of the fact that the Scheduled Castes could get their representatives elected to the 
panchayat. It may incidentally be mentioned that, subsequent to 1950, no reser- 
vation of seats was made for the members of the Scheduled Castes and Scheduled 
Tribes, and the notifications omitting reservation for the panchayats were 
unanimously approved by the panchayat on all occasions For these reasons, we 
hold that the non-reservation of seats for the Scheduled Castes has not vitiated 
either the division of the village into wards or elections based thereon. As regards 
the intention of the Legislature, 1t has to be gathered from the language employed 
by it, and the language does not lend any colour to the theory propounded on behalf 
of the petitioner. 

The learned Counsel next laid stress on the omission, 1n section 15 of the Acts. 
of the expression if any which occurred in the earlier statute and argues it indicates 
that no option was left to the Inspector ın the matter of such reservation. We are 

not inclined to attach any significance to the absence of these words m section 15, 
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of the Act. It 1s innocuous and does not denote compulsion, as suggested by Sri 
Mohan Kumaramangalam It follows that the argument founded on section 15 
of the Act has to be negatived. 


The only question that survives 1s whether the absence of Rules regulating the 
manner of division of the panchayat into wards has affected the legality of the 
election of the members to this panchayat As the centroversy on this issue revolves 
round section 16 of the Act we will do well, to look at that section, which runs as 
follows : 


“For the purpose of electing members to a panchayat, the Inspector shall after consulting the 
panchayat, if any, by notification, divide the village or town into wards and determine the number of 
members to be returned by each ward in accordance with such scale as may be prescribed ” 


Admittedly, no Rules were framed, prescribing the scale for the division of 
wards. How far does this absence of Rules divest the Inspector of his jurisdiction 
to effect a division envisaged ın this section? At the outset, ıt should be remembered 
that the prescribing of the scale 1s not compulsory It is only an enabling provision. 
If that were so, how could 1t be postulated that the omission to frame Rules would 
disable the Inspector to carry out hus statutory duties? This section makes 
it imperative for the Inspector to divide the panchayat into wards after consulting 
the panchayat and conformably to the scale 1f ıt 1s prescribed If the Government, 
which 1s the authority to make the Rules by virtue of section 178, fails to exercise 
that power 1n relation to this section, 1t could not be postulated that there could be 
no division of the panchayat into wards and elections to that panchayat based upon 
this division. The Government is under no obligation to make the Rules, as the 
language used ın that section ıs one of mere permission. "This, m our opinion, does 
not absolve the Inspector from discharging the duty which ıs of a mandatory nature, 
This ıs not a case of a power coupled with a duty, in which case ıt might plausibly 
be contended that the power could not be exercised without fulfilling the obligations 
cast upon the Inspector. In this position, 1t 1s futile to contend that, as the Inspector 
hhas to divide the village in accordance with any scale that might be prescribed 
by the Government, and, as the scale was not prescribed, he has no jurisdiction to 
effect that division. 


Narendra Kumar and others v. The Umon of India and others? cited to us by the 
learned Counsel for the petitioner does not lend any colour to the proposition 
advanced by learned Counsel for the petitioner. The main question that arose 
there was whether the restrictions imposed by the Non-ferrous Metal Control Order 
on dealers m non-ferrous metal could come within the saving provision of Articles 
19 (5) and (6) of the Constitution It arose in a petition filed by three dealers in 
imported copper and carrymg on their business at Jagadhri in the State of Punjab 
under section 32 of the Constitution for the enforcement of their fundamental rights. 
‘These persons entered into contracts of purchase of copper with importers of Bombay 
and Calcutta, and, before they could take delivery from the importers, the Govern- 
ment of India issued, on 2nd April, 1958, an Order called Non-ferrous Metal Control 
Order, 1958. Non-ferrous metal was defined ın that order to mean : 


“* Imported copper, lead, tin and zinc m any of the forms specified in the schedule of the Order ” 


The price was controlled by clause 3 of that Order, which provided in sub- 
clause (1) that 


“ no person shall sell or offer to sell any non-ferrous metal ata price which exceed the amount 
represented by an addition of 34 per cent to its landed cost ” 


and, in its second sub-clause, that: 


“no person shall purchase or offer to purchase from any person non-ferrous metal at a price higher 
than at which ıt 1s permissible for that other person to sell to him under sub-clause (1) ” 


Clause 4, which was designed to regulate the acquisition of non-ferrous metal 
by permit only, provided that : 
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** no person shall acquire or agree to acquire any non-ferrous metal except under and in accor- 
dance with a permit issued 1n this behalf by the Controller 1n accordance with such principles as the 
Central Government may from time to time specify. ” 


The Central Government had not specified any principles to regulate the 
distribution and supply of commodities That being so, no permits could be 
issued to enable any dealer to deal in this metal. On the face of it, clause 4 of 
the Order read with the principles specified in the letter sent by the Government 
had the effect of completely eliminating the dealers from the trade ın ımported 
copper. It was also plain that, independently of clause 4, the fixation of price at 
which the copper could be bought and sold at 34 per cent. above the landed cost 
had the effect of driving the dealer out of the business ın imported copper, since 
the importer could charge 34 per cent. from the dealer and the dealer was prevented 
from charging anything more than 34 per cent. over the landed cost from the 
consumer. ‘The position was, therefore, clear that, thenceforth, the actual consumer 
of the commodity would have to get it direct from the importer. 


It is in that context that their Lordships of the Supreme Court observed thus 
at page 391 : 


bk . so long as the principles are not specified by the Central Government no permit can be 


issued by the Controller Enforcement of the provisions that no person shall acquire or agree to acquire 
except under a permut, would thus, so long as the principles are not specified in a legal manner as 
required by sub-sections (5) and (6) of section 3 of the Essential Commodities Act, would mean a total 
stoppage of the copper trade—not only of the transactions of dealers but of any transaction whatever 
in imported copper. On the face of ıt this could not be a reasonable restriction ın the interests of the 
general public There 1s no escape therefore from the conclusion that so long as the principles are not 
specified by the Central Government by an Order notified 1n accordance with sub-section (6) and laid 
before both Houses of Parhament m accordance with sub-section (6) of section 3, the regulation by 
clause 4 as it 1s now worded is not within the saving provisions of Articles 19 (5) and 19 (6) of the 
Constitution, and 15 void as taking away the rights conferred by Articles 19 (1). (f) and 19 (1) (g) " 


The situation is altogether dissimilar here. Furst of all, the fundamental 
right of the petitioner is not ın any way affected. The electoral right, a violation 
of which may give a cause for complaint, 1s the right to vote and the right to stand 
as candidate at the elections It is not the case of the petitioner that the manner 
of the division of the village ito wards has ın any way affected either of these two 
rights. Moreover, the petitioners in the case cited above could not carry on business 
without a permit and the permit could not issue without the principles regulating 
the issue of a permit and distribution and supply of the commodities. But, under 
section 16 of the Panchayats Act, ıt is not the Rules prescribing the scales that 
enable the Inspector to effect the division. The Rules have a bearing only on the 
method of division. They do not bring into operation the duty to make the division 
for electing members to a panchayat. That being so, Narendra Kumar and others v. 
The Union of India and others! does not afford any analogy 1n this case and does not 
render any assistance to the petitioner. 


On the other hand, there is a catena of decisions which support our view that 
absence of Rules does not vitiate either the division of the panchayats into wards 
or the election based thereon. In Nemi Chand v. Secretary of State for India?, the 
question that was posed was whether the Collector had power to detain the goods, 
although no regulations were framed by the Governor-General in Council under 
section 19-A (2) of the Sea Customs Act, 1878, as amended by the Merchanise 
Marks Act, 1889. Section 19-A of that Act, omitting the unnecessary portions, 
reads as follows : 


** (1) Before detaining any such goods as are or may be specified in or under section 18 or sec- 
tion 19, as the case may be, or taking any further proceedings with a view to the confiscation thereof 
under this Act, the Chief Customs Officer or other officer appointed by the Chief Customs Authority in 
this behalf may require the regulations under this section, whether as to information, security condi- 
tions or other matters, to be complied with, and may satisfy himself in accordance with those regula- 
tions that the goods are such as are prohibited to be imported. 
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(2) The Central Government may make regulations, either general or special, respecting the 
detention and confiscation of goods, the importation of which 1s prohibited, and the conditions, xf any, 
to be fulfilled before such detention and confiscation, and may by such regulations determine the mfor- 
mation, notices and security to be given, and the evidence requisite for any of the purposes of this sec- 
tion and the mode of verification of such evidence ” 

In that case, no regulations were framed touching the manner and procedure 
of confiscation. In view of this, 1t was contended that the Collector could not act 
until and unless the Governor-General m Council had framed regulations under 
sub-section (2) of section 19-A This submission did not find favour with a Division 
Bench of the Calcutta High Court. They held that section 19-A gave only an 
enabling power to the Governor-General in Council to frame regulations and that 
it could not override the prohibiting language of section 18 or the implied power 
of detention under section 19-A. 


Considering the same provision of law, a Division Bench of this Court n Collector 
of Customs v. Gokuldoss* ruled that the framing of regulations could not be read as 
a condition precedent to bringing into operation the powers and authority of the 
Customs Officers under sections 19, 167 (8) and 183. To a like effect 1s a judgment 
of Rajagopalan, J., in Nama Mohd v. T P Board? ‘The learned Judge decided 
that the absence of rule for which a provision was made in the Village Panchayats 
Act (X of 1950) was not a condition precedent to the exercise of jurisdiction 
conferred under section 93 of that Act 


In the same trend of thought 1s Seo: Prasad v Raghubir Dait? The point 
that was debated there was whether the President of the Municipality who was 
given power under section 69-A of the Municipalities Act to frame charges 
against the Executive Officer could exercise that power in the absence of Rules 
prescribing the manner in which that enquiry was to be conducted It was 
argued there that the power to conduct the enquiry was dependent on the 
framing of the Rules under sub-section (3) ofsection 69-A This contention was 
negatived by the learned Judge, who held that the power to conduct the enquiry 
arose under sub-section (1), that sub-section (3) only provided that the enquiry 
should be carried on in such manner as may be prescribed by the Rules and that 
the power belonged to the President independently of the Rules under sub-section 3 
and the absence of Rules might expose the enquiry itself to further scrutiny, but, 
on that ground, 1t did not render the enquiry void We are in agreement with 
the view taken in these decisions. 


The pronouncement of the Supreme Court in Dargah Committee, Ajmer v State 
of Rajasthan*, ıs of considerable assistance in this mquiry ‘The point that was 
presented before the Supreme Court was thatthe demand made by the municipahty 
from the owner of the building for the expenses incurred ın carrying out repairs 
to the budding under section 222 (4) of the Aymer-Merwara Municipalities Regula- 
tion VI of 1925 was ineffective, since the demand was not made ın accordance 
with the manner prescribed by Rules as required by section 234 In that case, 
no Rules prescribing the form for making the demand were framed under the regula- 
tion. The argument based on the failure of the concerned authorities to make the 
Rule was that, unless the Rules were framed and the form of notice was prescribed 
for making demand under section 222 (1) no vald demand was made, and, 
therefore, an apphcation could not be made under section 234. This argument 
was overruled by the Supreme Court m the view that the statutory power conferred 
on the Committee by section 222 (1) to make a demand was enforceable, notwith- 
standing the fact that no form was prescribed for issuing a demand notice We 
are satisfied that the principle enunciated in Dargah Committee, Ajmer v State of 
Rajasthan* governs the instant case 


We are not persuaded that the formulation of Rules prescribing a scale 1s a pre- 
requisite to the division into the wards by the Inspector. As stated earlier, the 
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duty cast on the Inspector to divide the panchayat into wards 1s not dependent on 
the scale to be prescribed by the Government. That duty is cast ın the earlier 
part of that section. The Rules do not create the jurisdiction to make a division. 
They bear only on the manner of division The only unport of that section is 
that the Inspector 1s under an obligation to effect division irrespective of the existence 
or non-existence of the scale; m case Rules are framed, prescribing the scale, the 
division should be m accordance with that scale. It cannot, therefore, be postulated. 
that the failure on the part of the Government to prescribe the scale absolves the 
Inspector from the duty he has to carry out under that section. If we give effect 
to this contention, section 16 would be reduced to a futihty and might result ın there 
being no elections to the panchayat. Since, as already indicated, that section only 
enabled the Government to make the Rules, and does not issue a mandate to the 
Government ın that behalf, ıt was permissive for the Government to frame Rules 
for that purpose. Ifthey did not make Rules, there could be no elections to the 
panchayats, if we adopt the construction suggested on behalf of the petitioner. 
We do not think we will be justified in putting a construction which would fail to 
achieve the manifest purpose of this legislation It could not be said that the 
omussion to make the Rules has enabled the Collector to act arbitranly For one 
thing, section 10 of the Act fixes the strength of the panchayat, and the division 
should be in relation to the strength prescribed under that section. The division 
has to be normally effected with reference to the area and population of each of 
the wards There ıs also the safeguard contamed ın the requirement to consult 
the panchayat before the division 1s actually made by the Inspector. That 1s not 
all This division by the Inspector 1s subject to the revisional jurisdiction of the 
Government under sections 157 and 158 of the Act. For these reasons, we reject 
the contention founded on section 16 of the Act. 


There ıs another weighty reason why we should refuse relef to the petitioner 
in this case The division complained against was effected as far back as October, 
1964, and elections took place on the basis of this division, the relators participating 
in these elections. That apart, the petitioner filed his nomination for Ward No. 13. 
Thus, not having sought to strike down the division by appropriate proceedings, 
the petitioner cannot, at this stage seek to nullify all the elections. In fact, he had 
acquiesced in the elections bemg conducted on the basis of the division of wards 
effected by the Inspector. It 1s, therefore, too late to make a grievance of the mode 
of division of the panchayat into wards It is not as if any of his fundamental 
rights has been violated It does not affect any electoral right of either the relator 
or any of the voters of the panchayat. Having proceeded on the assumption of 
the validity of the division of the panchayat village into wards, though cognizant 
of the alleged objection, it 1s not open to hum at this stage to seek to render the 
elections void. 


There is ample authority for this view of ours. In Nam Sukh Das and another v. 
The State of Uttar Pradesh and others}, it was observed that as the alleged infringement 
of the fundamental rights of the petitioners under Article 15 (1) and Article 14 
related to rights which they in fact never sought to exercise and for ascertaining 
which they took no steps while there was occasion for doing so, the petitioners were 
not entitled to relief under Article 32 of the Constitution ‘The rule ıs similarly 
stated ın Achar v State of Madras?. It was held there that a relator would not be 
entitled to anformation in the nature of a quo warranto 1f he had acquiesced in the 
election to which he later on objected, or if he was raising an objection which might 
have been put forward against himself at a previous election, or, while cognizant 
of the objection, he voluntarily so acted as to enable the respondent to exercise the 
office Similarly, ın Kutumba Rao v. Pamdeswara Rao?, a Division Bench of the 
Andhra Pradesh High Court decided that, where a person took part 1n the elections 
at all stages without raismg any objection, he could not question the validity of” 
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the elections subsequently under Article 226 of the Constitution. So, on this 
ground also, the petition should fail. 


In these circumstances, we see no Justification to 1ssue the writ asked for ‘The 
writ petition 1$ accordingly dismissed with costs. 


V.K. —— Petition dismissed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT :—MR. Justice K. S. RAMAMURTI. 


C. M. V. Krishnamachan .. JPehttoner* 
v. 
M. D. Dhanalakshmı Ammal and others .. Respondents. 


Gwil Procedure Gode (V of 1908), Order 1, rule 10 (2)—Scope—Words ‘all questions involved in the suit"— 
Meaning of —Suit for partition of joint family propertws— Agreement for sale of one of the propertws involved wn such 
suit, executed by a coparcener in favour of a stranger—Part of purchase money recewed—Stranger if can be implead- 
ed as party to partition suit under order 1, rule.10 (2). 


Transfer of Property Act (IV of 1882), section 55 (6) (b)—Scope 


The plaintiffs filed a suit against the defendant for partition of their joint family properties The 
petitioner filed an application for impleading himself as a supplemental defendant in the suit on the 
ground that prior to the institution of the partition suit the defendant had entered into a written agree- 
ment to sell a house clauming it to be his self-acquired property and had also received Rs 9,000 as part 
of the consideration In the partition suit the plaintiffs clarmed this property as the Joint family pro- 
perty The petitioner wanted himself to be umpleaded to prevent any possible collusion between the 
plaintiffs and the defendant and to protect his interests. The lower Court refused to implead the peti- 
tioner. On the question whether he should have been 1mpleaded as a proper party 


Held, ıt was a Case where the petitioner ought to have been ympleaded as a supplemental defend- 
ant under Order 1, rule 10 (2) of the Civil Procedure Code 


The language employed in Order 1, rule 10 (2) confers upon the Court a very wide jurisdiction. 
It 15 neither feasible nor advisable to lay down any exhausüve statement of the principles govermng the 
exercise of this discretionary power within the stra:t jacket of an inflexible formula 


The contention that the words ‘all questions involved in the «uit? occurring in Order 1, rule ro (2) can 
only be questions as between the parties to the btigation and not questions between any of the parties 
to the suit and a third party, cannot be accepted. The said words should receive a wider interpreta. 
tion so as to embrace questions between the parties to the suit and even third parties in proper cases, 


In the present case the allotment made ın the partition suit would be binding upon the petitioner. 
He has a real, direct, tangible interest in the subject-matter of the suit and undoubtedly his presence 1s 
necessary to enable the Court to effectually and completely adjudicate upon the points in controversy. 


The interest that 1s necessary to make a person a party 15 legal interest including equitable interest, 
that is an mterest which law would recognise and uphold Surely it cannot be contended that law 
would refuse to recognise and uphold rights which would accrue under an executory agreement of 
sale. 


The matter can also be looked at from one other aspect Under section 55 (6) (b) of the Transfer 
of Property Act the buyer 1s entitled to a charge on the property as agamst the seller and all persons 
claiming under hum to the extent of the seller's interest in the property for the amount of any purchase 
money properly paid by the buyer. In this case even if ıt should be held that the property ın dispute 
was Joint family property,the petitioner would be entitled to a charge for the sum of Rs 9,000, the pre- 
paid purchase price, on the share of the defendant either in the property agreed to be sold or any other 
property that may be allotted to the defendant at the partition That would constitute sufficient 
ground to entitle him to be 1mpleaded as a party 


The contention that the petitioner by his application 1s converting the suit for partition mto a 
suit for specific performance without the payment of any Court-fee 1s misconceived He 1s 1mpleaded 
“only for the limited purpose of establishing that the property 1s the separate property of his vendor or 
alternatively for suggesting to the Court that without prejudice to the plaintifs the property agreed to 
be sold may be allotted to the defendant 


Petition under section 115 of Act V of 1908; praying the High Court to revise 
the Order of the Subordinate Judge of Madurai, dated 4th August, 1964 and 
made ın Interlocutory Application No. 501 of 1964 in Original Suit No. 51 of 1963. 


R. Rangachari and P Viswanathan, for Petitioner. 
R. Gopalaswamy Iyengar, and K N. Balasubramaman, for Respondents, 
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The Court made the following 


ORDER —This revision petition is against the order of the learned Subordi- 
nate Judge of Madurai, dismussing the application which the petitioner herein 
filed for umpleading himself as a supplemental defendant ın a partition suit, Original 
Suit No 51 of 1963. Respondents 1 and 2 herein are plaintiffs in the said suit 
while the third respondent, M. K. Sundararama Iyer, is the first defendant against 
whom partition was clamed The petitioner's case in support of his application 
was that the first defendant M K. Sundararama Iyer, had entered into a written 
agreement of sale, dated 6th September, 1962 with the petitioner, agreemg to 
convey a house 1n Madurai Town (one of the :tems involved ın the suit for partition) 
for a sum of Rs 29 000 and 1n pursuance of the agreement a sum of Rs. 9,000 had 
been paid by the petitioner to Sundararama Iyer aforesaid who had agreed to 
convey the property and execute the registered deed of sale within three months 
from the date of the agreement of sale. The petitioner’s-ease was that the agree- 
ment of sale was entered into by Sundararama Iyer aforesaid making the express 
representation, both oral and under the express terms of the agreement of sale, 
that the property agreed to be conveyed ıs his own self-acquired property. As 
the plaintiffs ın the partition suit are claiming the property as joint family property 
and as the petitioner apprehends collusion between the plaintiffs and the first defen- 
dant he sought to be umpleaded as a party to prevent any collusion and also to 
bring to the notice of the Sub-Court his rights under the agreement of sale, so that in 
equity the property agreed to be sold, may if possible be allotted to the share of the 
first defendant. The plaintiffs alone filed an objection statement, opposing the 
application ; the first defendant did not file any objection statement denying the 
allegations made by the petitioner concernmg the written agreement of sale The 
learned Subordinate Judge dismissed the application taking the view that the agree- 
ment of sale did not clothe the petitioner with any legal or equitable right and that 
the remedy of the petitioner 1s only to file a suit for specific performance, and that 
the same should be done in an independent suit and no rehef could be granted to 
him in the partition suit. Hence the present revision petition by the petitioner. 


Ihave no doubt that the Order of the learned Subordinate Judge 1s clearly wrong 
and cannot be sustained. Iam of the view that this 1s a case in which the petitioner 
ought to have been umpleaded as a supplemental defendant by the Court exercising 
its powers under Order 1, rule 10 (2) of the Civil Procedure Code. Before I proceed 

further it 1s necessary to set out the relevant provision, Order 1, rule 10 (2), Civil 
Procedure Code : 

“ The Court may at any stage ofthe proceedings, either upon or without the application of 
either party, and on such terms as may appear to the Court to be just, order that the name of 
any party 1mproperly joined, whether as plamtiff or defendant, be struck out, and that the name of any 
person who ought to have been joined, whether as plaintiff or defendant, or whose presence before the 
Court may be necessary ın order to enable the Court effectually and completely to adjudicate upon and settle all the ques- 
tions 1nvolved m the suit, be added. ” 


Yt is not claimed that the petitioner is a person who ought to have been joined as a 
necessary party to the suit, and the only question 1s whether he could be impleaded 
as a party whose presence before the Court may be necessary 1n order to enable the 
Court to effectually and completely adjudicate upon and settle the questions 
involved in the suit 


Learned Counsel on both sides relied upon some of the decisions which have 
considered the ambit of the power of the Court in unpleading a person as a proper 
party to the suit and explained the proper meaning of the words all the questions in- 
volved in the suit ‘The decisions illustrate a variety of instances when intervention by 
way of impleading of parties has been allowed and when refused and from those deci- 
sions it 1s neither feasible nor advisable to lay down any exhaustive statement of the 
principles governing the discretionary power of the Court within the stra: jacket of 
an inflexible formula. One thing, is however, quite clear that the language employed 
in the rule confers upon the Court a very wide jurisdiction, and I am not disposed to 
a curtailment of the powers more than what 1s expressly decided by judicial decisions 
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binding upon me. As observed by Jackson, J., 1n Chidambaram Chettiar v. Subramania 
Chetttar!. 


** A Court has large discretion under this Order, and I should deprecate any attempt to diminish 
that discretion by substituting special pronouncements ın special cases for the actual language of the 
rule 

Mr Gopalaswamy Iyengar, learned Counsel for the respondent, contended 
that the petitioner 1s nota necessary party nor a proper party whose presence before 
the Court is necessary in order to enable the Court effectually and completely to 
adjudicate upon and settle all the questions involved im the suit. According to 
learned Counsel the plaintiff ıs the dominus litus and he cannot be compelled to litigate 
not only against the defendant of his choice as against whom he has prayed for certain 
reliefs but also against the petitioner, and that the expression, all the questions involved 
in the suit can mean only the questions or disputes as between the parties to the huga- 
tion and will not include a question or dispute between one or more of the parties 
and a third party. He further urged that the alleged agreement of sale ın favour of 
the petitioner does not create any interest in 1mmoveable property, and that the 
petitioner’s remedy 1s only to enforce his rights in a suit of his own for specific per- 
formance against the first defendant, and work out his rights according to Hindu Law 
either as against the very property if ıt ıs allotted to the alienating coparcener or as 
against any other property which may be allotted to him. He objects that the re- 
cords should not be loaded with parties in whose favour no interests in ymmoveable 
property have been created either by way of sale or mortgage, and that the petitioner 
cannot be umpleaded so as to complicate the suit by simultaneous investigation of 
totally unconnected disputes and issues. Finally he urged that the fact that the 
petitioner may be or ıs also interested in establishing that the property ıs the self- 
acquired property of his vendor, the first defendant, 1s not a sufficient ground to entitle 
the petitioner to be impleaded as a party, and that the rule which apphes to a pur- 
chaser ın whose favour a sale deed has been executed and registered cannot apply 
to a person who has only got a mere agreement of sale in hus favour. Learned 
Counsel drew my attention to several cases of this Court which have dealt with and 
discussed the precise nature of the right which accrues to a person who enters into 
any dealing with a coparcener of a joint family 1n regard to any item or items of joint 
family properties It is unnecessary to refer to those decisions as the principles are 
well established and it 1s sufficient to refer to the statement of the Jaw 1n Mulla’s 
Hindu Law, Twelfth edition, page 393, section 261, sub-sections (3) to (8) and. 
Mayne’s Hindu Law, Eleventh edition, page 487, section 386, page 489, section 388 
and page 494, section 392 and section 393. 


Reference however, must be made even at the outset to the Full Bench judgment 
in Issaku v. Seetharamaraju?, in which 1t was held that where one of several co-sharers 
purports to mortgage a specifiitem of property to which all of them are jointly entitled 
the mortgagee would be entitled to proceed against the properties that may be 
allotted to the mortgagor ın a partition amongst the co-sharers at which the item 
mortgaged however 1s allotted to some other co-sharer but some other item 1s allotted. 
to the mortgagor Rajamannar, J , as he then was, delivering, the judgment of the 
Full Bench laid pomted emphasis that 1t would be incorrect to say that when a co- 
sharer purports to alienate a specific 1tem of joint family property, he 1s dealing with the 
property to which he had no title at that time, but that he certainly had title, the interests of an 
undivided co-sharer. The learned Judge also observed that the mortgagee's mght 1s 
nota mere personal right or a personal equity, but that the right to proceed against 
the substituted security 1s a charge within the meaning of section 100 of the Transfer- 
of Property Act, even though ıt may not amount to a mortgage because of the fact 
that it ss only by operation of law the mortgage right gets transferred over the substi-- 
tuted security 


Mr Gopalaswamy Iyengar does not dispute the position that in a suit for partı- 
tion alienees of joint family properties may be made parties at the instance of parties. 
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other than the plaintiff as their presence may be necessary to enable the Court to 
effectually and completely dispose of the subject-matter in a suit, namely, a just 
and equitable partition of the family properties Reference may be made to the 
decision ın Moonrumugankondan Asari v Chockalingam Asari*, 


At this stage reference may also be made to the decision of the Privy Council in 
Jadu Nath Ray v. Parameswar Mallik?, in which the Privy Council has observed, advert- 
ing to the practice in Bengal, that a mortgagee of an undivided share, though not a 
necessary party ın a suit for partition, could be allowed to attend and be heard at the 
stage of the actual division and allotment of properties by metes and bounds on the 
ground that he ıs a person interested ın that result, and that he would be prejudiced 
if his mortgagor did not receive a proper allotment, either the same property 1f possi- 
ble, or some other equivalent It may be noted that ın that case the mortgagee did 
not apply to be mmpleaded in the partition suit in the earher stages, and certain > 
legal complications had arisen, as the mortgagee, during the suit for partition had 
himself filed a suit on the mortgage, obtained a decree and the mortgaged properties 
were sold in execution Further, there were also prior orders and Court proceedings 
delimiting the rights of the mortgagee and in what manner his nghts were to be 
safeguarded There can be no doubt about ıt that simple mortgagees of specific 
items of family properties though not necessary parties are proper parties to the suit 
for partition Vide Mulla’s Hindu Law, Twelfth edition, page 510 as to who are 
necessary and proper parties in a suit for partition. 


In Sadu Bin Raghu v Ram ‘Bin Govind, a Bench of the Bombay High Court has 
observed that in a suit for partition all persons interested in the property to be divid- 
ed must be brought before the Court, and that a purchaser or a mortgagee from a 
coparcener is a proper and even a necessary party to a suit for partition. The right 
of an alienee from an individual coparcener, whether a purchaser or a mortgagee, 
is no doubt a mere equity to have the property alienated allotted to the share of the 
alienating coparcener, even so if a partition had taken place without mpleadimg the 
alienee the partition would be binding upon the alienee only so long as 1t 1s not vitiat- 
ed by fraud or collusion Law also recognises a nght ın such an ahenee, even a 
mortgagee, to successfully challenge the partition (to whch he had not been made a 
party) on the ground of fraud or colluson The position therefore 1s that a mort- 
gagee or a person who has got a mere charge by operation of law to proceed against 
the substituted property could undoubtedly be 1mpleaded as a party, at any rate, 
when he seeks to come on record. The crux of the question in the instant case is 
why this principle should not apply to a person who has got an agreement of sale 
in hus favour just because such an agreement is merely executory and does not 
create an interest in ummoveable property. 


Mr. Gopalaswamy Iyengar, relying upon the decision of V V. Srinivasa Ayyan- 
gar, J., in Sri Mahant Prayaga Doss v Board of Commissioners for Hindu Religious Endow- 
ments, Madras*, contended for the narrow view that the questions involved in the suit 
under Order 1, rule 10, Civil Procedure Code can only be questions as between the 
parties to the litigation and not questions between any of the parties to the sut and 
third party even though touching the property which is the subject-matter of the 
suit. But this Court has consistently adopted a wider interpretation of the scope 
of vee 1, rule 10 and im the state of the authorities his contention cannot be accep- 
ted. 

In Vydianada v. Sitarama®, a Bench decision of Turner, C J , and Muttuswami 
Ayyar, J., the question arose under section 32 of Act X of 1877, corresponding to 
Order 1, rule 10, Civil Procedure Code of 1908 In that case in a suit by the plaintiff 
to enforce a bond executed 1n his favour, the executant contended that the plaintiff 
and his uncle were members of a jomt family that the bond was taken ın the name 
of the plamtiff on behalf of the joint family, and that he had made a part payment 
to the plaintiff's uncle The uncle supported the case of the defendant and sought 
ee ee ee enone 
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to be rmpleaded as a party The plaintiff's objections thereto were overruled and 
the uncle was 1mpleaded as the second defendant. Dealing with the scope of the 
rule the matter was put thus. 

“£ The decision of the objection to the order of the Court below turns on the meaning of the words 


1n section 32 of the Code of Civil Procedure, * whose presence before the Court may be necessary to 
enable the Court effectually and completely to adjudicate upon and settle all the question involved 


1n the suit? 


Is ıt meant by these words that a person not originally 1mpleaded ıs to be made a party only if the 
questions raised in the suit cannot otherwise be completely and effectually determined between the 
parties to the suit ® Oris it meant completely and effectually determined so that they shall not be again raised 
tn that or in any other suit between the parties to the suit or any of them and third parties ? To accept the more res- 
tricted interpretation involves the addition of words which we do not find in the section, namely, “‘bet- 
ween the parties to the suit", and there can be few, if any, questions which cannot be determined between 
the parties to the suit one way or the other, and of which the determination, if they be material, will as 
between the parties to the suit, not be final On the other hand, the interpretation warranted by the 
terms would enable the Court to avoid conflicting decisions on the same question which would work 
injustice to a party to the suit, and finally and effectually to put an end to htigation respecting them. 
No better mstance of the wisdom of such a rule could be afforded than 1s presented by the suit before the 
Court If the respondent be not made a party and the appellant succeeds, the first defendant 1s ha- 
ble to be called upon to pay the debt twice over, viz , 1n this suit, as a debt due to the appellant per- 
sonally, and, in Original Suit No 60 of 1880, as a debt due to the coparceners, and he will lose in this 
suit the benefit of the part payment, 1t 1s alleged, he has made, while m the other suit he may establish 
he 1s entitled toit. Reading the whole of the Rules under Order 16 of the Judicature Act together, it 
seems clear that rule 13 should be interpreted 1n the lager sense Although Ex parte Smith In re collie? 
and Bower v Hartley? were decided on rules 17, and 18, they indicate the principle, we believe, the 
framersof the rules had in view, namely, that a material question common to the parties and to third 


parties should be tried once for all (italics mine) ” 

The principle of this decision was followed and applied by Venkatasubba Rao, J., 
in Secretary of State v. Murugesa® In that case the plaintiff was elected a member of 
the District Board of Chingleput But the Government withheld the notification of 
the plaintiff's election ın the Gazette. The plaintiff, therefore, filed a suit against the 
District Board for a declaration that he was a duly elected member and the Govern- 
ment applied for bemg joined as a defendant in the sut Even though both the 
plaintiff and the defendant opposed the application the Government was impleaded 
as a party as the subject-matter 1n dispute concerned the power of the Government 
to suspend the execution of the resolution of the Taluk Board The learned Judge 
expressly dissented from the narrow view of Srinivasa Ayyangar, J, 1n Sri Mahant 
Prayaga Doss v Board of Commissioners for Hindu Religious Endowments, Madras‘, on the 
ground that it was not only opposed to the plain language of the section, but also 
to the Bench decision of this Court in Vydianada v. Sstarama s. 


In Swaraia Pillai v. Ganesa Rathnam Pillai, the same wider interpretation was 
adopted, applying the principle of the decision 1n. Vydianada v. Sitarama?, and Prichayya 
v. Rattamma’. In that case a purchaser had filed a suit for possession against his 
vendor and a tenant A third party apphed to be made a party to the suit alleging 
that the vendor had no right to sell the whole property, and that he, the third party, 
was entitled to a halfshare. The third party had also filed a suit against the purchaser 
the vendor and the tenant clarming a half share 1n the property. It was held that 
the proper course was to join the third party as a party to the suit for possession in 
order that the Court might properly work out the mghts as between the parties to 
the suit and the third party and thus avoid possible conflict of decisions 


In Anjaneya Sastri v. Kothandapan:?, a Bench decision ofthis Court Varadachaniar, J.5 
delivering the judgment on behalf of the Bench has emphasised that the rules 
relating to the jomder of parties are based on the principles of avoiding multipheity 
of suits, not merely to avoid waste of tme and money, but also to prevent possible 
conflict of decisions, and that to justify the ımpleadıng of a party, ıt ıs not neces- 
sary that he should be interested ın all the rehefs or all the questions arismg 
between the plaintiff and other defendants 
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,, In Meyyappa Chettiar v. Seetha: Achi*, Venkataramana Rao, J, has applied the 
wide interpretation of the rule adopted in the decision of Turner, CJ, and Muttu- 
sami Ayyar, J. After quoting the observations of Turner, C J , therein the learned 
Judge observed as follows at page 284 — 

* The underlying prmoiple regarding the addition of parties 1s that there must be finahty to litiga- 
tion and to secure that purpose 1t would be 1ncumbent upon the Court to add a party whose presence 
would be necessary to put an end to all the controversy in the litigation finally This is the view taken 
by a Division Bench of this Court 1n Seethar Ach: v Meyappa | Chetty? ın this very case where Sundaram 
Chetty, J , relying on Vydianada v Sitarama? observed 


‘But if there 15 a question common to the parties on record and a stranger, as regards the subject-n atter of the 
suit or any portion thereof, 1t should be tried once for all by allowing the stranger to be made a party 

This 15 also the view taken by Venkatasubba Rao, ın Secretary of State v. Murugesa*. 'Tbisin 
my view would be the correct interpretation of the rule.’” 

In Vanpappa Goundan v. Annamala: Chettiar®, Patanjah Sastri, J., has following 
Secretary of Statev Murugesa*, held that questions involved tn the suit referred to xn OrderI, 
rule 10 meant not only the questions involved in the suit as. originally framed between 
the parties to the suit but also any dispute between the parties to the suit and a third 
party, and that the object of the provision ıs that where several disputes arise out 
of one subject-matter all the parties interested in such disputes should be brought 
before the Court and all questions 1n contest between them should be completely 

‘settled ın the action The principle of the decision in. Vydianada v Sstarama?, and the 
decision of Venkatasubba Rao, J., referred to earlier were followed by Kunhiraman, J., 
in Mangacharyuluy Krishnamacharyulut. In that case a third party claimed certain 
rights jomtly with one of the plaintiffs and demed the title of the other plamtiffs 
and therefore applied for being mmpleaded as a party to the suit. The plaintiffs 
resisted the application on the ground that 1f such a third party ıs ympleaded ıt would. 
necessitate a triangular fight about title and would have the effect of converting and 
completely altering the character of the suit from one in ejectment into a suit based. 

upon title The trial Court over-ruled the objections dnd umpleaded the third 
party This view was affirmed by the High Court on the reasoning phat questions 
involved in the suit should receive a wider interpretation so as to embrace questions 
between the parties to the suit, and even third parties 1n proper cases. 
In Paramaswam v. AdWakshmi?, this Court has again taken the view that the 
language 1n the section should be mterpreted ın a liberal and wide manner that per- 
sons should be made parties to a suit if such a course would ensure a final and com- 
plete adjudication of the points involved and avoid multphoty of proceedings. 


Reference must now be made to the decision of the Supreme Court in Razia 
Begum v. Anwar Begum?, yn which the scope of Order I, rule 19, Civil Protedure Code, 
came up for consideration In the judgment of the Supreme Court there is reference 
to the narrow view taken by Srinivasan Ayyangar, J , ın Sri Mahant Prayaga Doss v. 
Board of Commissioners for Hindu Religious Endowments, Madras?, and thé wider view 
taken by this Court in Vydianada v Sistarama?, and Secretary of State &. Murugesa*. 
But the question as to which view 1s the sounder one, was left open as ‘the Supreme 
Court took the view that,,even on the narrow view of the rule the third party was. 
rightly impleaded as a party to the suit. In that case the plaintiff had filed a suit 
claiming that she was the legally wedded wife of the defendant and she was entitled. 
to receive from the defendant a sum of rupees two thousand as kharch-e-pandan. 
The defendant admitted the clam A third party filed an application for implead- 
ing herself and her son on the ground that she was also the legally wedded wife of 
the defendant, and that she was interested in denying the marnage of the plaintiff 
with the defendant — Sinha and Kapur, JJ. (Imam J , dissenting) held that the third 
party was nghtly mpleaded The judgment of the Supreme Court contains a 
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reference to some of the leading decisions in England which had been rendered under 
the corresponding provision of the rules of the England Supreme Court Order 
16, rule 11 contamung identical language. The Supreme Court has referred to, 
with approval, the view taken 1n the English decisions that in order that a party may 
be added as a defendant in the suit he should have a legal interest ın the subject- 
matter of the litigation and that the legal interest 1s not an interest as distinct from 
an equitable interest but an interest which the law recognises and that that person 
who would be only merely indirectly or commercially affected ui the result of the ht:- 
gation cannot be impleaded as party as a person having a direction interest m the 
subject-matter ın dispute. The Supreme Court observed as follows at page 1123 : 

“ There cannot be the least doubt that 1t ıs firmly established as a result of judicial decisions that 
1n order that a person may be added as a party to a suit he should have a direct interest in the subject- 
‘matter of the litigation whether ıt raises questions relating to movable or immovable property ” 

At this stage I may refer to two recent decisions m England. The first is 
Dollfus v. Bank of England’, ın which the precise nature of the interest of the party 
sought to be mmpleaded ın the property ın dispute was pomted out so as to justify his 
being mmpleaded as a party under Order 16, rule 11. Rules of the Supreme Court, 
corresponding to Order 1, rule 10. In that case sixty-four identifiable gold bars 
belonging to a French Company were looted by the Germans during the War on their 
occupation of France and were later seized by the Alhed armies The custody of 
the gold bars were acquired by a tripartite commission, consisting of the representa- ` 
tives of the Governments of United Kingdom, United States of America and France 
for the purpose of eventually distributing, m accordance with the provisions of the 
Treaty, the gold and treasure looted by the Germans. The gold bars were conveyed 
to England and deposited by the commission with the Bank of England The French 
Company instituted an action agamst the Bank clammng delivery of the gold 
bars The Bank applied for an order to set aside the writ on the ground that the 
two foreign Governments, United States of America and France had declined to 
submit to the jurisdiction of the English Courts. The claim of the Company was 
upheld and leave was given to the Bank to appeal to the House of Lords At that 
stage the two Governments, United States of America and France applied to be 
added as defendants to the action It 1s significant to note that ın that application 
the applicants did not assert a title to the bars but they urged that if they should 
establish that they had possession or control of the bars through the Bank the French 
Company would fail to obtain an Order from the Court, 1n its favour by reason of 
the doctrine of immumty applicable to foreign sovereign, States and, therefore, 
the applicants, the Governments of United States of America and France would be 
entitled to retain possession and control over the bars and thus be able to dispose 
of them. It was held that whether or not the applicants had a proprietary right in the 
subject-matter of the action sufficient to entitle them to be joined as defendants the true 
test lay not so much on an analysis of what were the constituents of the rights but rather 
in what would be the result on the subject-matter of the action ¿f their rights could be established. 
It was also held that the applicants had a direct interest ın the subject-matter of 
the action which was simular to a proprietary right and was of such a nature as would 
entitle them to be jomed as defendants as in their absence their claim could not be 
eventually put forward. After referring to the decision in Moser v Marsden®, ın 
which it was held that the fact that a person’s interest would be commercially 
affected by a judgment would be insufficient to make the person a party, and that 
that person should be directly interested ın the subject-matter in dispute, Wynne- 
Parry, J , observed as follows at pages 611-612 : 

** On the other side of the line 1s Vavasseur v Krupp*, to which I have already referred, which estab- 
lished that a proprietary right of the proposed defendant ın the subject-matter of the action 1s sufficient. 
The question here ıs * On which side of the line does this case fall ? For the purposes of this applica- 
tion, the apphcants do not assert a title to the property 1n question, and, therefore, 1t cannot be asserted 
that they have a proprietary right, as that phrase 1s used ın Vavasseur v. Krupp*®. What they assert is 


that, 1f they can establish that they have possession or control of the property 1n question through the 
defendant bank, then, by virtue of the doctrine of immunity which applies to foreign sovereign States, 
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two results might well follow , (1) the plaintiffs must fail to obtain any order fiom this Court in their 
favour, and (11) the applicants will retain the possession and control over the remaiming bars of gold, 
and will be able to dispose of them In other words, although the applicants did not assert title to the 
bars of gold, the result of a successful intervention by them would be that, as between the plaintiffs and 
themselves, they would, for all practical purposes, be the owners It seems to me that the true test lies not so 
much in an analysis of what are the constituents of the applicant's rights, but rather 1n what would be 
the result on the subject-matter of the action if those rights could be established — That is the approach 
which I have made Viewing the matter in this way, it 1s impossible, ın my judgment, to say that the 
applicants have only an indirect interest of the nature which fell to be considered in Moser v Marsden. 
They appear to me to have something more, namely, a right, which, although ıt may arise indirectly, 
wz, by the invocation of the doctrine of immunity and through the defendant bank as bailee, neverthe- 
less results 1n a direct interest in the subject-matter of this action, and s aright nearly akin to the proprietary right 
which was under consideration in Vavasseur v Krupp? There 1s no authority directly bearing on the point, 
but, on the analysis which I have made of the nature of the applicant's interest in the matter, I have 
come to the conclusion that I ought not to say that I have no jurisdiction to entertain the application 
on the short ground which counsel for the plaintiffs put forward, vtz , that the applicants could not show 
a proprietary right, and, therefore, dil not come within. the second of the three classes of cases to which 
I have referred , but that I am dealing with a right of such a nature as, on an application by applicants 
in the position of the present applicants, should result in an order that they be joined as defendants 
provided ıt can be shown that in their absence the claim to the right will not et.ectually be put forward ” 


This view was followed ın Amon v Raphael Tuck & Sons, Ltd ?. In that case 
the plaintiff filed an action against the defendants for damages and injunction on 
the ground that the plaintiff was the first inventor of a new design of adhesive dis- 
penser in the shape of a pen, that the plaintiff disclosed to the defendant the details 
of the mvention in the course of negotiations with the defendant for marketing the 
pen, and that the defendant had wrongfully made use of the information by manu- 
facturing an adhesive dispenser of the same design as invented by the plaintiff The 
defendant while iesisting the claim applied under Order 16, rule 11, Rules of 
Supreme Court to join as defendant a third party, urging among other things that 
the third party wes the first inventor of the adhesive dispenser It was held that 
the presence of the third party was necessary to enable the Court to adjudicate 
completely the subject-matter 1n dispute as the enjoyment of the legal right of the 
third party would be curtailed by the relief asked for by the plaintiff in the action 
Devlin, J , explained the scope of the rule in these terms at page 279 


** It is not, I think, disputed that “ the cause or matter " 1s the action as ıt stands between the 
existing parties If it were otherwise, then anybody who showed a cause of action against either a 
plaintiff or defendant could, of course, say that the question involved in his cause of action could not 
be settled unless he was made a party Counsel for the defendants does not contend for so wide a 
construction as that , but he submits that, if the intervener has a cause of action against the plaintiff 
relating to the subject-matter of the existing action, the Court has power to Join the intervener so as to 
give effect to the primary object of the order, which 1s to avoid multipheity of actions In the present 
case he submits that the subject-matter of the dispute between the existing parties 1s the “ ownership ”, 
if I may so put 1t, of an invention , the plaintiff claims that he ıs the owner of it and the mtervener 
alleges that he 1s, and both disputes ought to be determined at the same time This constiuction 
stresses the amplitude of the closing words of the passage which I have just cited from Order 16, 
rule 11, “all the questions involved in the cause matter ” 


The alternative construction treats the opening words as dominent — ** All the question involved ” 
18 à phrase that, unless ıt 1s cut down, would be impossibly wide — It 1s cut down, the plaintiff submits, 
by the opening words of the passage which I have cited The intervener must be a party whose 
presence 1s necessary to enable all questions in the action to be adjudicated on and settled, but the ques- 
tion must be one which has to be adjudicated on in the issue between the existing parties and not in 
any new issue raised by an 1intervener The criticism that at once suggests itself of this construction 
1s that it is impossibly narrow If the adjudication ıs limited to something that hes between the plaintiff 
and the defendant, what parties can be necessary to it except the plamtiff and the defendant ? The 
Court ıs for this purpose concerned only with action in personam and ın such actions either the necessary 
defendant 1s sued or the action fails If all the parties who “‘ ought to have been joined ” under the 
first limb of the rule are jomed, who are the “ necessary parties ” contemplated by the second imb ? ” 


Devlin, J , further observed as follows at page 289-290 


** Counsel for the plaintiff next submits that the intervener's interests cannot be affected, any way 
because 1f the plaintiff 15 wrong, there will be no injunction , and if he is right, the injunction can be 
granted only on the basis that the duty of confidence was owed to the plaintiff and not to the inter- 
vener This argument, in my opinion, misconceives the point Whenever a plaintiff seeks to restrain 
a defendant from dealing with his property and an intervener claims that the property 1s his, the plaintiff 
cansay  "Iflam wrong I shall not get an injunction and the intervener’s nghts will not be ahected , 
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if I am night the intervener has no right to be affected anyway ” The pomt ss that th 
1s entitled to be heard on the issue whether the plamtiff 1s right or arona so that he may be band 


by the order made 

The final submission of Counsel for the plamtiff 1s more far-reaching than the others He submits 
that the action and the mtervener’s claim are concerned with rights in contract and not rights of pro- 
perty, and, therefore, the case does not come within the term “ proprietary rights " as set out in the 
note in the ANNUAL PRACTICE, 1955 at page 232 I am not, of course, required to construe that phrase 
as if it were contained ın a statute IfI were I should see no reason why rights under a contract should 
not be called proprietary rights just as much as rights to physical property The phrase, however, is 
not used definitely The three categories formulated in the note are not exhaustive Indeed, I ‘do 
not thnk that they should be treated as having been formulated independently There 1s one common 
principle running through them all, and, for my part, I should prefer to apply a test based on that 
principle rather than to enqune whether the case to be determined falls into one or other of the three 
clases There is not, for example, any real distinction between the case which related to specific 
performance and those which related to proprietary nghts As Wynn-parry, J, said in Dollfus v 


Bank of England! 
© Tt seems to me that the true test hes not so much in an anal f 
ysis of what are the constituents 
the applicants! rights, but rather in what would be the result on the subject-matter of the action if ded 


tights could be established °’, 
I respectfully agree with that I think that the testis * May the rde: for which 

1s asking directly affect the intervener in the enjoyment of his jegal nights P or which the plaintiff 
It may be true, as Counsel for the plaintiff submits, that the authorities so far have been dealing 


with rights to physical property, but, m my judgment, the principle apphes equally to c 

Ontr: 
rights I think that in this case the test 1s satisfied, that 1 have pariecictien to make tha Onenna ar 
As one which having regard to the question involved ın the action, 1t 1s proper that in the exercise of 


my discretion I should make Y 
The prinaple of this decision may well be applied to the instant case The 
allotment made m the partition suit would be binding upon the thud party appli- 
cant, and yet he 1s totally denied the opportumty of placing hus point of view to 
have the property agreed to be sold to him allotted to the shaie of the alienating 
coparcener if possible and without prejudice to the rights of the other co-sharers 
It is needless to observe that if there ıs no collusion or fraud the partition would be 
binding upon the third party, and his interests would therefore be bound end affected 
by the final decree inthe partition suit It should be noted that this aspect is 
dependent of any question of fraud or collusion vitiatmg the allotment in the 
partition sut The applicant has a real direct tangible interest in the subject- 
matter of the suit and undoubtedly his presence 1s necessary to enable the Court 
.to effectually and completely adjudicate upon the points in controversy 


There is also one other important aspect that should be borne in mind The 
plaintiffs clarmed the property as jomt family property, and any decision rendered 
therem would not affect the rights of the petitioner, the third party applicant 
He can always file the suit for specific performance and recover possession of the 
property from his vendor as well as the plaintiffs even if the properties are allotted 
to the plaintiff provided the petitioner establishes that the properties are the self- 
‘acquired separate properties of the first defendant The question of the character 
of the property will have to be decided in two litigations, in both of which the plaintiff 
„will be a party It 1s obyious that such a course would result in unnecessary 
multiplicity of proceedings and would also be exposed to the muschief or risk of 
conflicting decisions on the identical matte: ın dispute when common sense and 
convenience demand that there should be a single conclusive final decision Further 
the record shows that the first defendant-vendor 1s indifferent, whether due to 
fraud or collusion as alleged in the application or for no apparent reason In such 
‘a situation 1t 1s obvious that this question of the character of the property, whether 
jomt family property or the separate property of the first defendant, should not be 
decided in the absence of a person whose interests a1e vitally affected by the adjudi- 
cation It will be a sheer waste of time and might result in futile useless proceedings 
if later on, as observed earher, the applicant establishes that the properties agreed 

to be sold to him are not jomt femily properties I do not see any reason why 
such a restricted intei pretation of Order 1, rule 10, Civil Procedure Code, should 
be adopted as contended for by the learned Counsel for the respondent which may 


result in such absurd anomalous consequences 
result mn Suo Ao eee 


1. (1950) 2 All ER, 605, 611, 
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Mr R Gopalaswami Iyengar relied upon the following observations in the 
Full Bench decision of this Court ın Baluswamt Ayar v Lakshmana Atyar!, at page 
625 : 


“The view that the alienee from a coparcener becomes a tenant-in-common with the other 
copaiceners has not been accepted in the decisions I have referred to, and it 1s now settled that the 
alienee of a share has only an equity to work out his rights by partition Having regard to the fact 
that the alienation of a share by a coparcener without the consent of the others 1s opposed to the spirit 
of the joint family system, and that it places the other members in a disadvantageous position as the 
alienor still remains a member of the joint family while conveying his share as also to the fact that it 
gives the right to an alienee of a small item of family property to disrupt the family by filing a suit for 
general partition, I do not think Courts ought to put a person whose claim rests on a purely executory 
contract 1n the position of a person who by reason of an executed conveyance and the payment of 
consideration has acquired rights which on equitable grounds Courts consider ıt desirable to work out 
in a suit for partition ” 
in support of his contention that entirely different considerations would apply to 
a mere executory contract of sale This observations have no relevance on the 
question of the applicability of Order I, rule 10 where the only question 1s whether 
the applicant has got a direct interest in the subject-matter ın dispute which would 
be affected by the result of the litigation The interest that 1s necessary to make a 
person a party 1s legal interest including equitable interest, that 1s an interest which 
the law would recognise and uphold Surely ıt cannot be contended that law would 
refuse to recognise and uphold rights which would accrue under an executory agree- 
ment of sale 


In this connection reference may be made to the Bench decision of this Court 
in Saradambal v Kandasamy?, which had to construe the words any interest occurring 
in Order 22, 1ule 10, Civil Procedure Code In that case the question arose 
whether a person who has obtained an assignment of a right to obtain specific per- 
formance could be said to have acquired any interest within the meaning of Order 
22, rule 10, Civil Procedure Code so as to be rmpleaded as a party It was held 
that the words any interest includes any transferable right to sue The contention 
that any interest referred to an interest in tangible interest was not accepted 

In a recent decision of the Andhra Pradesh High Court m V Narasimha Raju v. 
K Yellamanda®, this decision was followed while applymg Order I, rule 10, Civil 
Procedure Code at the instance of a person who had obtained an agieement of 
sale and had obtained also possession of the property. 


The matter can also be looked at from one other espect Under section 55 (6) 
(b) of the Transfer of Property Act the buyer is entitled to a charge on the property 
as against the seller and all persons claiming under him to the extent of the seller's 
interest in the property for the amount of any purchase-money properly paid by 
the buyer provided the purchaser has not mmpuoperly declined to accept delivery. 
In this case even if ıt should be held that the property was jomt family property 
and the agreement of sale would not bind the interest of the plaintiffs the apphcant 
would undoubtedly be entitled to a charge for the sum of Rs 9,000 the pre-paid 
purchase price on the share of the first defendant either in the property agreed to 
be sold or in any other property that may be allotted to the first defendant at the 
family partition 

The law on this matter is well settled and ıt is sufficient to refer to two recent 
decisions of the Bombay High Court In Abdul Hamid Khan v Mohomed Ah, it 
was held that the charge under section 55 (6) (b) of the Transfer of Property Act 
for the pre-paid purchase-money comes into existence the moment the buyer pays 
part of the purchase-money towards the sale transaction, and that the same 1s avail- 
able not only against the seller but also against the purchaser from the seller irres- 
pective of the question whether the said purchaser had or had not notice ofa 
charge, in view of the fact 1t ıs a statutory charge under section 55 (6) (b) independent 
of any question of notice The same view was taken by a Bench of the 
Bombay High Court in Jebhaoo Harising v Ajabsingh Fakira® In that case the entire 
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price had been paid to the vendor 1n pursuance of a sale which however was found 
to be invalid The purchaser apphed under the Bombay Agricultural Debtors’ 
Relief Act for his clam being upheld as a mortgage with regard to the purchase 
price paid by him and it was held that under section 55 (6) (6) the purchaser was 
entitled to a charge over the property agreed to be sold the moment the purchase 
price was paid by him vide also Mulla Transfer of Property Act, 4th edition, page 
319 The principle of these decisions clearly applied to the instant case This 
statutory charge differs from a contractual charge and 1s based upon principles of 
justice, equity and good conscience In addition there 15 a right of substituted 
security which the Hindu Law recognises in the case of a mortgage created by a 
coparcener of the family 


From the foregoing it will be clear that from any point of view the third party 
will be undoubtedly entitled to a charge for the sum of Rs 9,000 at the worst ether 
against the property agreed to be sold or some other property In my opimion 
that constitutes sufficient ground and interest to entitle him to be impleaded as a 
party. 

Finally, I am unable to agree with the contention of learned Counsel for the 
respondent that the applicant 1s converting the suit for partition into a swt for 
specific performance, and that too without the payment of any Court-fee This 
contention proceeds upon a misapprehension of the real position The applicant 
will not get any relief by way of specific performance ın this suit and this he can 
obtain only in a separate suit of his own He 1s impleaded only for the limited 
purpose of (a) establishing that the property 1s the separate property of his vendor, 
the first defendant, or alternatively (b) for suggesting to the Court that without 
prejudice to the interest of the plaintiffs the property agreed to be sold may be allotted 
to the share of the first defendant, so that in a separate suit of his own he can either 
obtain specific performance or enforce a charge under section 55 (6) (b) against 


the property in the hands of the first defendant after a final allotment 1n the partition 
suit 


For all these reasons I set aside the order of the trial Court and direct that the 
petitioner be impleaded as a supplemental defendant. 


No costs, 
VK ——— Order accordingly. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present —Mr Justice M NATESAN 
Soodamania Pillai (mnor) through paternal aunt and guardian 


Shenbagathammal .. Appellant* 
v. 
M. Diraviam Pillai .. Respondent 


Lamitation Act (I of 1908), Article 144—Applicabtlity—Surt for possession against a stranger who gets into 
possession by redeeming an usufructuary mortgage—Lamitation for—Nature of possession of the person redeeming 
the mortgage as a volunteer 


Adverse possession—Usufructuary mortgage redeemed by stranger—Possesston of property by such stranger—If 
adverse to the mortgagor 


Mortgagee and sub-morigogee—Relatwe rights against mortgagor 


Where a property subject to an usufructuary mortgage 1s redeemed by a total stranger who gets mto 
possession thereof without the consent of the mortgagor, such possession will be adverse to the mort- 
gagor When a person having no interest to redeem a mortgage, pays off the mortgagee and secures 
possession, 1t would be a case of intrusion between the mortgagor and mortgagee without any right 
and such possession will be that of a stranger ot volunteer The interest which entitles a person to 
redeem a mortgage must be an interest derived directly or indirectly from the mortgagor The interest 
of a sub-mortgagee 1s one derived from the original mortgagee and not from the mortgagor subsequent 
to the mortgage — While a sub-mortgagee may be redeemed by his mortgagor, that is the original 
mortgagee, he cannot redeem the original mortgage Hence even if the stranger redeeming 
were a sub-mortgagee, the redemption will not be in his capacity as sub-mortgagee but under 
colour of a pretended title to the equity of redemption Hence a suit for possession against such 
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a person will be governed by Article 144 of the Limitation Act 1908 It willnotbea case of transfer 
by the mortgagee within the meaning of Article 134 nor will it be a case of redemption of the 
mortgage as ıt ıs already redeemed by the stranger who gets into possession on such redemption 

Appeal against the Decree of the Court of the Subordinate Judge Tirunelveli 
in Appeal Suit No 105 of 1961 preferred against the decree of the Court of the 
District Munsif of Ambasamudram, in OS No 92 of 1960. 


T R. Mam, for Appellant 
M S Dhanakodi Pillar and V Shanmugham, for Respondent. 
The Court delivered the following 


Jupcment ,— Thi Second Appeal by the defendant, who has lost in both 
the Courts below, raises an interesting question of law The suit purports to be 
one for possession on redemption of a usufructuary mortgage The property 
agricultural land originally belonged to one Shenbagathammal who had othied 
it to three brothers for a sum of Rs 450 under a registered deed dated 9th October, 
1936, Exhibit A-1, being the registration copy of the deed The mortgagees had 
entered into possesson pursuant to the othi in their favour By a registered sale 
deed dated 7th July, 1937. Shenbagathammal sold the property to one 
Muthukumaraswami Pillai for a consideration of Rs 650, a sum of Rs 450 being 
reserved with the vendee for discharge and redemption of the othi The plaintiff 
is the first wife's son of the vendee He had on the firs$ wife's death taken a second 
wife by name Chellathammal Sometime after the purchase and before redemption, 
the vendee appears to have become mentally unbalanced and was not heard of 
thereafter. He ıs presumed to be dead Though Chellathammal had no proprietary 
interest in the property, on goth July, 1941 she executed a sale deed of the property 
in favour of one Maharas Ammal for a sum of Rs 600, Rs 450 of the consi- 
deration bemg left with the vendee Mahares. Ammal for redemption of the 
oth: evidenced .by Exhibit A-1 This Maharas: Ammal had earlier taken a 
registered sub-othi for a sum of Rs 150 on 22nd January, 1941 under one of the 
mortgagees, Exhibit A-4 being the registration copy of this sub-othi ‘The sale 
in favour of Maharas: Ammal completely ignored the rights of the plaintiff and 
theie 1s no dispute that Chellathammal had no title to transfer The plaintiff 
at the time of the sale deed was a minor aged about 12 years The rights of the 
plaintiff were immediately asserted by his maternal uncle on his behalf and there 
is evidence of a mediation pursuant to which Maharas: Ammal gave a yadast or a 
memorandum of agreement dated 5th April, 1943, Exhibit A-16 Tins document 
refers to the purchase by the executant Maharas: Ammal of the suit property from 
Chellathammal and her redemption of the same at Rs 450 It then contains a 
covenant that the executant will enjoy the property 1n lieu of interest for the sum 
of Rs 450 It then contains a covenant that the executant will enjoy the property 
in heu of interest for the sum of Rs 450 paid for redemption and at the end of the 
year, if the sum of Rs 450 was paid, she would give up the property in accordance 
with the decision of the mediators — It is recited therein that in terms of the decision, 
she would meanwhile be enjoying the property as under oth: The property was not 
taken possession of pursuant to the yadast within the year as contemplated therein 
nor subsequently. On the death of Maharası Ammal, the piesent defendont, her 
munor son, entered into possession and is ın possession. 


It 1s ın these circumstances that the suit has been filed by the plaintiff for 
possession as on redemption of an oth: The plait specifically proceeds on the 
basis that the original othi was redeemed paying off the mortg^gees. Only, the 
allegation ıs that the transaction of sale by Chellethammal and the redemption 
are all benami and colourable, the redemption having been out of monies belonging 
to the plaintiff's family Reference 1s made to the yadast of 1943 on the covenant 
therein acknowledging the lhab.hty to be redeemed on payment of the oth: amount 
The right of redemption is stated to have accrued to the plaintiff by reason of the 
covenant contained in the yadast, Exhibit A-16 The plaint in the paragraph 
setting out the cause of action specifically 1efers to the redemption of the original 
othi on 14th August, 1941 and the covenant dated 4th April, 1943 egreeing to hand 
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over possession of the property on receiving the othi amount The suit was filed 
on 5th February, 1960 several years after the plaintiff had become a major The 
main plea for the defendant was one of limitation It was contended that the 
suit m substance was one for possession, the 1edemption of the earlier mortgage 
by defendant's predecessor-in-interest being admitted It was contended that there 
could be no further redemption of the original mortgage and in the absence of 
registration of the yadast Exhibit A-16 the plamtiff could not rely on Exhibit A-16 
as creating a relationship of mortgagor and mortgagee and entitlmg redemption 
Viewed as a mere covenant on the basis of the determination of the mediators to 
hand over possession on payment of Rs 450 paid to the original mortgagees the 
suit as one for enforcement of the covenant will be clearly barred by limitation As 
a suit against a person who had no right to be in possession, applying Article 144 
also, the suit would be barred by limitation, 


The lower appellate Court after referring to the sub-mortgage in favour of the 
defendant's mother lays emphasis on the facts that she must have come 1nto possess- 
sion under a sub-mortgage and then pursuant to the sale ceed in her favour by 
Chellathammal, paid off the balance of the othi amount, The Court below found 
that the possession of Maharas: Ammal was that of a volunteer and wild hold 
that her possession cannot be better than that of an assignee of the mortgagee The 
lower appellate Court would hold that despite the allegation in the plant that the 
original mortgage has been redeemed, the suit could be deemed as one for redemp- 
tion of the original othi and so ın time It 1s observed that the plea of redemption 
of the original mortgage set out in the plaint 1s not an absolute plea Learned 
Counsel for the plamtiff-respondent finds ıt difficult to sustain this reasoning and 
rightly. On some vague notions of domg equity, one cannot ignore facts 
specifically pleaded and made the basis of action The whole case of the plaintiff 
is that the earlier mortgage was redeemed and the redemption was with the momes 
of the fanvly The night of Maharas: Ammal under the sale deed was disputed and 
it was alleged that the sale was a benamu, sham and fraudulent transaction by the 
step-mother Chellathammal One of the mortgagees has come end given evidence 
and speaks to the redemption of the mortgage by Maharas: Ammal 


The lower Court has relied on the decision of Prtchaappa v Gomndarajut, for 
holding that Maharas: Ammal could be deemed to be an assignee of the mortgage 
I fail to see how the decision can help the plaintiff in any manner In that case the 
claim was for recovery of monies paid ın discharge of a mortgage pursuant to the 
purchase of the property under a sale which was void and could not convey to the 
purchaser interest of the mortgagor The plaintiff in that case had purchased the 
property from a person who was not the owner and his position in moking the pay- 
ment was equated to that of a volunteer under no obligation to pay thus disentitling 
hun to claim the moneys pard Far from the case helping.the plamtff, some of 
the observations therem would go agamst the claim of the plaintiff — Maharasi 
Ammal's possession on the redemption in the circumstences would be thet of a total 
stranger It would be adverse to the.mortgager and adveise to the moitgagee 
The mortgagees had parted with their possession no doubt receiving their mortgage 
amount and from that moment, her possession as against the mortgaz.es was a» 
an absolute owner fice of all encumbrance As against the mortgagor also, her 
clam was openly adverse and hostile In fact this position 1s clearly recognised 
in the yadast, Exhibit A-16, and the plant also 1efers to ıt, The yadast refeis to 
the purchase and redemption and contains a covenant to g.ve up posscssion on 
payment of the money paid for redemption meanwhile 1etauung possession of the 
property as under an othi. If the covenant could be pioved and established and 
enforccd, that would be a different matter, but as creating a right ın property the 
yadast would require iegistration > 


By reason of the very admission in the pleadings, the plaintiff has pleced himself 


in a predicament If independent of Exhibit A-16, the ] ossession of Meaharasi 
Ammal, the predecessor-in-title could be equated to that of a mortgagee, then 
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there can be no difficulty, the plaintiff can redeem at any time under Article 148 
of the Limitation Act I will presently examine the character of the possession of 
Maharas Ammal subsequent to the redemption That the plaintiff cannot now 
rely upon the covenant under Exhibit A-16 ıs not seniously contested. Also the 
'document cannot help the plaintiff, viewed as an acknowledgment of any subsisting 
right of redemption as then ıt has fist to be established ın law and on the facts 
that even before the date of Exhibit A-16 the possession of the defendant's mother 
wasas a mortgagee Ifthe possession of the mother on the date of Exhibit A-16 was 
in her own right and hostile, such possession cannot be converted into that of a 
mortgagee without a registered instrument The recitals in Exhibit A-16 could not 
be relied upon on the facts of this case as proof of the character of the possession; 
as that would be giving effect to the document, and changing the character of posses- 
sion from adverse occupation to that of a mortgagee’s possession The decision of 
the Supreme Court in Mst Kupal Kuar v Bachan Singh!, ıs clearly against any 
reliance on Exhibit A-16 for establishing that the possession of the defendant 1s that 
ofa mortgagee Section 49 (a) of the Indian Registration Act precludes the 
admission of an unregistered document when its effect would be to affect immo- 
vable property 


Learned Counsel for the plaintiff would contend that as Maharas Ammal had 
no title, on her redemption of the oth: she must be deemed sn law to be holding 
the property as a mortgagee Some reference was made to her getting subrogated 
to the rights of the mortgegees Emphasis 1s further laid on the facts that even prior 
to the sale she was a sub-mortgagee and therefore when she redeemed the property, 
she would be clothed also with the rights of a mortgagee I am unable to appreciate 
the argument If 1t 1s a case of lawful redemption of the orig.nal mortgage then 
the original moitgage ıs no longer subsistng It has got extinguished by the 
redemption and there 1s nothing left to redeem The possession of the person 
redeeming would be m his own right and hostile to any other person entitled to the 
possession of the property on redemption unless there 1s any fiduciary relationship 
between the person redeeming and the real owner when equity may m certain 
circumstances intervene on behalf of the real owner If Maharası Ammal had no 
interest to redeem, then her possession from the moment she secured possession 
paying off the mortgagecs their money would be that of a stranger and a volunteer. 
She would have intruded between the mortgegees and the mortgagor without 
right If the yadast Exhibit A-16 has to be ignored in regard to the character of 
her possession, then ıt 1s hostile and ın her own right against the mortgagor and 
the mortgagees, and to the knowledge of the mortgagor We are not concerned 
here with any claim by Maharas: Ammal to be reimbursed any money bona fide 
paid for redemption She has purported to redeem the property in the right of the 
mortgagor and the mo: tgagees had allowed themselves to be redeemed When her 
title was questioned on behalf of the plaintiff she agreed to surrender Possession if 
the sum of Rs 450 she paid to the mortgagees was paid But even after the mort- 
gagor became a. major, he allowed time to run by and instituted the suit about 19 
yeais after Maharası Ammial’s entry into possession as owner and about 13 years 
after he became a major. 


The incidence of the sub-moitagage in favour of Maharası Ammal prior to 
her purchase of the property and the subsequent redemption cannot alter the rela- 
tive position J am unable to understand the contention that as sub-mortgagee 
she redeemed the original mortgage The mterest which entitles a person to redeem 
a mortgage must be an interest derived directly or indirectly from the mortgagor 
since the making of the mortgage The interest of the sub-morigagee 1s from the 
original mortgagee and not from the mortgagor subsequent to the mortgage Only a 
person who would be affected by a mortgage may redeem the mortgage The nght 
of redemption 1s exercised against the mortgagee A sub-mortgagee 1s not affected 
by the onginal mortgage Rather his rights are m it and over it As sub-mort- 
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gagee, he 1s an assignee of the mortgagee's interest by way of security The sub- 
mortgagee may be redeemed by his mortgagor, that is, the original mortgagee but 
he cannot redeem the original mortgage He may have his usual remedies against 
his mortgagor, that ıs the original mortgagee as also against the original mortgagor. 
But the sub-mortgagee 1s not a derivative title holder of the original mortgagor to 
redeem the original mortgage, though the original mortgagor 1n hus suit for redemp- 
tion will have to 1mplead the sub-mortgagee also In these circumstances, the 
redemption by the sub-moitgagee, Maharas: Ammal cannot be as a sub-mortgagee 
but under colour of title as purchaser of the property that ıs in her rights as owner 
may be pretended, of the equity of redemption There ıs here in this case no ques- 
tion of a person in any fiduciary position taking advantage of his position and secur- 
ing redemption. 


No doubt Article 134 of the Limitation Act may not apply to the facts of this 
case. This is not a case of transfer by the mortgagee for valuable consideration 
The transfer contemplated under Article 134 has always been understood to be a 
transfer of a larger interest than the transferer was competent to transfer In this. 
case, the mortgagees did not purport to do anything outside or opposed to their 
mortgage They parted with possession as on redemption, and the possession of 
Maharas Ammal was clearly hostile to the plaintiff, the person entitled to redeem. 
Such possession has continued to the knowledge of the mortgagor for over 12 years 
and more No plea of any fraud or collusion between the mortgagees and Maharasi 
Ammal has been established and it ıs not the plaintuff’s case that Maharası Ammal’s 
possession was on behalf of the mortgagees Article 144 of the Limitation Act would 
therefore apply to the case In the circumstances, the suit has to fail. The judg- 
ments and decrees of the Courts below are therefore set aside and the Second 
Appeal allowed The parties will bear their respective costs throughout No leave. 


RM. ——— Appeal allowed 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
Present .—Mr Justice T VENKATADRI. 
Mohamad Hussain Rowther . — Petitner* 
v. 
Kasaiyya Sholagar . Respondent 
Madras Cultwating Tenants (Payment of Fan Rent) Act (XXIV of 1956), section 3 (6)—" Maintain. the 
land and wells ın a state of proper repair "—Meanting of 
The word-' maintain only means to keep up or preserve and does not include reclamation of land. 


Having regard to the recognised interpretation of the term ‘ maintain’ as distinguished from 
alteration, substitution or reclamation it 1s not open to a cultivating tenant to call upon the land-owner 
under section 3 (6) of the Cultivating Tenants (Payments of Fair Rent) Act to reclaim a land which has 
been damaged by errosion or silting up due to floods The capital expenditure referred to in the sub- 
section 1s only 1n respect of maintenance of the land and not :eclamation 

Petition under section 11 of Act XIV of 1956 praying the High Court to revise 
the order of the Court of the District Munsif, Rent Tribunal, Thiruvaiyaru, dated 
13th September, 1962 and made m FRA No 6 of 1962 preferred against the order 
of the Rent Court, Thanjavur, in FR P No 262 of 1961 dated 10th May, 1962 


K Subramanyam, for Petitioner. 

P Raghavah, for G Ramaswamy and M Kalyanasundaram, for Respondent 

The Cout made the following 

Orver — This Civil Revision Petition arises out of proceedings before the Rent 
Court, Thanjavur The petitioner ıs the landowner The respondent-tenant filed 


an application under section 3 (6) of the Madras Cultivating Tenants (Paymént 
of Fair Rent) Act, (XXIV of 1956), to direct the landowner to maintain the 
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lands in proper condition by doing the reclamation work to the leasehold lands affect- 
ed and damaged by floods of July, 1961 Both the Presiding Officer of the Rent 
Court, Thanjavur, and the Rent Tribunal (District Munsif), Tiruvaryaru, have held 
that thelandowner was bound to maintain the lands as prayed for by the tenant. 
It 1s against this order the landowner has filed the present 1evision petition. 
Section 3 (6) of the Act 1s 1n the following words : 

“ The landowner shall bear all capital expenditure necessary to maintain the land and wells ma 
state of proper repair ^ 
Now what 1s the interpretation to be given to the woids * maintain the land and 
wells in a state of proper repair’ 1s the subject-matter of discussion 1n this petition. 
During the course of the trial before the Rent Court, the Presiding Officer of that 
Court made a personal inspection of the lands and he found that the lands were 
affected by the floods of July, 1961 and were covered by the alluvial soil which 
made the lands unfit fo: cultivation He also found several pits and ponds in 
several places and the level of the lands had been raised to a considerable extent, 
and that on the whole, a depth of one foot had to be lowered all round from the 
present level and the ponds and pits would have to be paved for making the lands 
fit for cultivation. He was of opinion that at least Rs 200 was required per acre 
for reclamation of the lands and that on the whole a sum of Rs 800 was necessary 
to reclaim the lands Now the question for consideration 1s whether the landowner 
could be compelled to incur this expenditure, as per the provisions of the Act 


Learned Counsel on both sides copiously cited the dictionary meaning of the 
word ‘maintain’ In Funk and Wagnalls’ New Standard Dictionary, page 1494 
the meaning 15 given as ‘ to preserve in a particular state or condition’ Shorter 
Oxford Dictionary, page 1190, gives the meaning as ‘to preserve unimpaired ’ 
Chambers 20th century Dictionary, page 641, gives the meaning as ‘to keep in 
existence or in any state, to preserve from „deterioration? Webster’s 
International Dictionary gives the meaning, ‘to hold or keep in any particular 
state or condition '— Vide Ramanatha Iyer’s Law Lexicon, page 766 Ramanatha 
Iyer says at page 767 of the Law Lexicon that the word ‘ maintain ? does not mean 
to provide or construct but means to keep up, to keep from changes, to preserve. 
The verb, * to maintain ’ signifies * to support what ıs already brought into existence. 
‘To repair ? means to restore to a sound or good state after decay, injury, dilapida- 
tion or partial destruction’ The word ‘mamta’ therefore only means ‘to keep 
up, to preserve.’ It does not include 1eclamation of the lands Meaning has to 
be given taking the context of the statute, and the statute must be read as a whole 
while giving interpretation to the word The Actis entitled to give relief to tenants 
and certainly not to impose any onerous conditions on the landowner Jagadisan, J., 
has observed ın Kathayya Padayacht v. Ponnan Kaladi*, that a cultivating tenant ıs 
not a ‘lessee ’ but has specified nghts While we are considering the provisions of 
a statute which encroaches on the rights or imposes certain burden on the land- 
owners and tenants, it ıs a recognised rule that they should be interpreted, as far 
as possible, with respect to their respective rights, When the Act confers exceptional 
privileges, they are subject to the rule of strict construction. When a tenant calls 
upon a landowner to reclaim the lands, we have to find out the meaning of the 
word ‘maintain’ m the context noted above. = 


The word ‘ to maintain’ was the subject of discussion and interpretation m 
the Court of Appeal and the House of Lords. In Regina v. The Inhabitania of the 
Parish of Paul®, when the State indicted the inhabitants of a certain Parish for 
non-repair of highway, it was held that they were not 1esponsible as the highway 
was washed by the sea and there was nothing for them to repair — Similarly, in 
another case, The Queen v. Bamber?, 1t was held that if all the matenals of which a 
road could be made had been swept away by the act of God, the defendant could not 
be held hable for not repairing the road In The Queen v The Inhabitants of Greenhowt,,. 


v ——À—À 
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there was an indictment against the inhabitants of a certain township for the non- 
repair of a highway Blackburn, J., held that on the facts of the case there was 
no proof of such destruction of the highway as to exempt the patish fiom their 
habihty. The learned Judge observed that ıt could not be said that the road was 
annihilated and that ıt was impossible in a commercial sense, to repair it, that is, 
that ıt would cost more than the subject-matter of repair was reasonably worth. 
Evidently the cost of repair in that case was reasonable and not very much In 
Sevenoaks Maidstone and Tunbridge Railway & Co. v London Chatham and Dover Railway 
Co 1, a railway company was authorised to make and maintain a railway line with 
all proper stations, approaches and works and were empowered to transfer or sell 
the railway to another company to be maintained and worked While the company 
was in possession of the railway line, the railway company erected some stone- 
steps 1n the station yard which the company removed. In an action for mandatory 
injunction to compel the company to restore the steps, Jessel, M R., observed at 
page 634: 


* ftis very difficult to define what works of maintenance are  Itisa very large term, and 
useful or reasonable ameliorations are not excluded by it So where a railway 
company have to maintain a railway, I should not at all doubt that in maimtaiming it they might use 
any reasonable 1mprovement I should say all that was within the powers of 
maintenance given by the Legislature , that 1s, you may maintam by keeping in the same state and 
improving the state, always bearing 1n mind that ıt must be maintenance as distinguished from altera- 
tion of purpose ? 


Finally, 1t was held that, on the true construction of the Act and working agree- 
ment, the company was entitled to exclusive possession and right of maintenance of 
the railways works and that the erection of the steps was a work of maintenance, 
and was a wrongful act on the part of the Railway Company In Guardians of 
Amesbury v Justices of Wilts*, the main roads within the district ofa highway authority 
became impassable from snow, which the highway authority removed, and they 
claimed one-half of the expense of doing so from the county authority under the 
Highways and Locomotives Amendment Act. It was held that that was an '* Expense 
incurred in the maintenance’ of such roads within section 13 of the Act and that 
the county authority were hable But in Leek Improvement Commissioners v Justices 
of Stafford? action was brought by the highway authority agam under section 13 of 
the Highways and Locomotives Amendment Act, 1878 to rec-ver a certain sum 
as being the half of certam expenses incurred by them in the maintenance of a 
portion of a road, It appeared that a part of the road in question had been 
macadamuised, and the road requirmg very frequent repairs on account of heavy 
traffic the lughway authority thought it better instead of macadamizing the road 
afresh, to pave 1t with granite setts, and accordingly sought to recover half the costs 
from the county authority. Lord Esher, M. R. said at page 796 . 


“ The question 1s whether what has been done in this case comes within the term ‘ mamtenance’, 
This road was a macadamized road It might be that, 1f, owing to increasing traffic, 1t became neces- 
sary to use harder stone than had been used previously to repair such a road, so as to provide a better 
macadamuzed road to meeting the requirements of the traffic, the highway authority in so doing would 
only be maintaining the road But everybody knows that a macadamuized road and a paved road 
are quite different things , and what the highway authority did in this case was not to maintain the 
macadamuized road, but to reme¥e ıt, and substitute another kind of road altogether... . , >% 


Finally, ıt was held that the county authority were not hable to pay half 
the expenses of the paving In Action District. Council v, London United. Tramways*, 
by a certain arrangement, the council undertook the duty of scavenging and watering 
snow fiom the man roads On one occasion, there was a heavy fall of snow. The 
tramway company by means of a snow plough pushed the snow from off the portion 
of the road upon which their tramway lay on the sides of the road so as to form a 
bank of snow on either side. Ihe plaintiff council removed the whole of the snow 
from the 10ad, and also brought an action to recover from the tramway company 
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the cost of removing so much of the snow as had fallen upon the portion of the road 
occupied by the tramway, upon the ground that the tramway company had been 
compellable to remove it, such removal being necessary to the mamtenance of the 
road and the keeping of ıt ın good condition Darling, J, observed at page 71: 

“ The County Court Judge held that the language of the section pointed rather to the mainten- 


ance and repair of the materials of which the roadway was formed, anJ was not intended to cover 
a fall of snow of the kind with which he had to deal and I agree with the conclusion at which he 


arrived ? 
In Sharpness New Docks and Gloucester Birmingham Navigation Company v Attorneja 
General+, an Act empowered a canal company to make a canal, and also from tune 
to time to support, maintain and keep in sufficient repair In an action by the 
Attorney-General against the company for a declaration that they were liable to 
keep the bridges 1n repair so as to be sufficient to bear the traffic which might be 
reasonably expected to pass along the highways, having regard to the present 
aree and needs of the district. Viscount Haldane, L Q, observed at page 
“ I do not think that the words * supported ’ and ‘ maintained ’ add anything to the effect of the 
expression ‘ kept in sufficient repair’ Now it 1s to be observed that what are to be kept ın sufficient 
repair mean such bridges as were approved by the commissioners In my opinion, this language, so 
far as the natural meamng of the words goes, prescribes unambiguously the extent of the obhgation 
to keep ın repar. It appears to me to stop short of :mposing on the appellants as obligation to recons- 
truct so as to provide bridges ofa standard higher than that which the commissioners. have prescribed", 
Finally, the Noble Lords held that the company were only liable to keep the 
bridges ın repair in the condition in which they were made in accordance with 
the requirements of the commissioners Therefore taking a comprehensive view 
of the case-law on the meaning of the word ‘ maintain’, I am of the opinion that 
the word ‘ maintam’ will never include the reclamation of the lands Even the 
inspection of the lands by the Officer has revealed that they required reclamartion 
If the demised lands are affected by floods and if capital expenditure ıs necessary 
to bring the lands to normal use, such expenses should’ be reasonable and not of 
the kind necessary for reclamation of the lands The capital expenditure referred 
to in the section is to maintain the lands and not reclaim the lands. In the instant 
case, I think that the nature of work to be done 1s in the nature of reclamation and 
not maintenance of the lands Under the circumstances, the tenant 1s not justified 
in calling upon the landowner to bear such an expenditure 


The Civil Revision Petition is allowed. But there will be no order as to costs. 
R.M ——- Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice K. S. VENKATARAMAN. 


R. Narayanaswami .. Petinoner* 
v. 
T K Srinivasan and another .. Respondents. 


Madras Village Panchayats Act (XXXV of 1958), section 25 (2) (b) and Provincial Insolvency Act (V of 
1920), section 15—JDisqualification under—Adjudicaton annulled under section 43 of the Provincial Insolvency 
Act—Effect of —If removes the disqualification, 

The disqualification under section 25 (2) (b) of the Madras Village Panchayats Act, 1958, corres- 
ponding to section 16 (2) (5b) of the earlier Act of 1950, will apply to all persons adjudged insolvent unless 
he has obtained an order of discharge and certificate under section 73 (2) of the Provincial Insolvency 
Act or the adjudication 1s annulled under section 35 of the said Act ‘The mere fact that the order of 
adjudication is annulled under section 43 of the Act for failure of the 1nsolvent to apply for discharge 
does not remove the disqualification The provisions of section 25 (2) (b) of the Madras Village 
Panchayats Act, 1958 relating to disqualification for election as a member of a Panchayat has to be 
read with section 73 of the Provincial Insolvency Act which also imposes a similar disqualification 


Even if section 25 (2) (5) of the Panchayats Act may not apply in terms, 1t cannot preclude the 
application of section 73 of the Provincial Insolvency Act relating to disqualification of an undis- 


charged insolvent from being elected to any local authority 
NN, 
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Petitions under Article 227 of the Constitution of India, praying the High 
Court to revise the orders of the Count of the Election Tribunal and District Munsif 


of Coimbatore, dated 9th March, 1966 and madein OP Nos. 29 and 31 of 1965 
respectively 


S. Mohan, for Petitioner 
S Seihuratnam and R Kallappan, for Respondents, 
> The Court made the following ; 


OrpvER.—These two Revision Petitions have been filed by one R, Narayana- 
swami under the followmg circumstances Towards the end of March, 1965, one 
T. K Srrangan, the contesting respondent in these petitions, was declared elected 
as a member of the Kondayampalayam Panchayat Board The petitioner was also 
one of the persons declared elected as amember The petitioner did not file any 
objection then that the first respondent Srirangan was disqualified for election as a 
member On 15th April, 1965 he filed a petition O P No 29 of 1965 to the pres- 
cribed judicial authority (District Munsif, Coumbatore) under section 28 of the 
Madras Panchayats Act, 1958 (XXXV of 1958) alleging that the first respondent 
was disqualified for election on the ground that he was an undischarged insolvent 
The facts on that pomt are really not in dispute The first respondent had filed a 
petition himself (Exhibit A-1) IP. No 15 of 1962 under sections 10 and 13 of the 
Provincial Insolvency Act (V of 1920) in the Court of the District. Munsif, 
Coumbatore, to be adjudged insolvent He was adjudged insolvent on 12th March, 
1963 and he was given six months’ tıme to apply for discharge But he did not 
file an application within the time or the extended time granted to him The 
result was that on 20th June, 1964 his adjudication was annulled under section 43 
of the Provincial Insolvency Act, the actual order being “ Discharge Petition not 
filed Adjudication annulled” Section 25 (2) (b) of the Madras Panchayats 
Act runs . 


** A person shall be disqualified for election as a member 1f, at the date of nomination or election, 
he 1s an applicant to be adjudicated an insolvent or an undischarged insolvent ” 


Along with the application O P No* 29 of 1965, the petitioner filed an appl- 
cation for temporary injunction to prevent the first respondent Srirangan from 
contesting the presidential election scheduled to take place on 19th April, 1965. 
An ex parte myunction was granted In view of that, the first respondent who 
appeared at the time of the election in order to contest the presidential seat was 
prevented from contesting that seat at the election The petitioner Narayanaswami 
was elected as President unoprosed Thereafter, Srirangan filed OP No 31 of 
1965 to set aside the election of the petitioner Narayanaswami on the ground that 
he had not really curred the disqualification under section 25 (2) (b) of the Madras 
Panchayats Act, his point being that when the insolvency was annulled, ıt was 
wrong to speak of him as an insolvent and therefore wrong to describe him as an 
undischarged insolvent He also urged that section 172 of the Madras Panchayats 
Act was an ‘absolute bar to the civil Court issuing the temporary injunction in 
respect of the election on 19th April, 1965 He also pomted out that under section 
28 (2) of the Act, pending the decision m O P No 29 of 1965, he, Srirangan, shall 
be entitled to act as if he was qualified or were not disqualified. 


Both the petitions O P, Nos 29 and 31 of 1965 were heard together and the 
learned District Munsif accepted the contention of the first respondent Srirangan 
both on the interpretation of section 25 (2) (b) ofthe Panchayats Act and the effect 
of section 172 of the Act He accordingly held that the first respondent had not 
incurred the disqualification under section 25 (2) (b) of the Act and that the injunc- 
tion preventing hum from taking part in the presidential election was wrong He, 
therefore, set aside the election of the petitioner Narayanaswami has preferred 
these two Revision Petitions—C RP No 557 of 1966 against the decisionin O P 
No 29 of 1965 and CR.P No. 558 of 1966 1n respect of the decision in O P. No, 31 
of 1965. 
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‘ — Sri Mohan, learned Counsel for the petitioner, submits that ın interpreting sec- 
tion 25 (2) (b) of the Panchayats Act we must have regard to section 73 of the Provin- 
cial Insolvency Act, which runs thus . 


* 79 (1r) Where a debtor 1s adjudged or re-adjudged insolvent under this Act, he shall subject 
to the provisions of this section, be disqualhfied from— 


(a) being appointed or acting as a Magistrate , 


(b) beg elected to any office of any local authority where the appointment to such office 1s 
by election or holding or exercising any such office to which no salary 1s attached , 


(c) being elected or sitting or voting as a member of any local authority 


(2) The disqualification which an insolvent 1s subject to under this section shall be removed, 
and shall cease 1f— 


(a) the order of adjudication 1s annulled under section 35, or 


(b) he obtains from the Court an order of discharge, whether absolute or conditional, with a 
certificate that his solvency was caused by misfortune without any misconduct on his part 


(3) The Court may grant or refuse such certificate as 1t thinks fit, but any order or refusal 
shall be subject to appeal ” 


The contention of the learned Counsel 1s that on the terms of section 73 of the Pro- 
vincial Insolvency Act, the first respondent Srirangan was disqualified from being 
elected as member of the Kondayampalayam Panchayat Board, because he had 
not obtained from the Insolvency Court any order of discharge with a certificate 
that the insolvency was caused by misfortune without any misconduct on his part. 
The learned Counsel submits that section 73 (2) of the Provincial Insolvency Act 
clearly shows that excepting where the order of adjudication 1s annulled under section 
35 on the ground that the adjudication should not have been made at all or where the 
debts have been paid in full or where the insolvent gets an order of discharge with 
the certificate that the solvency was caused by misfortune without any misconduct 
on his part, mn all other cases, once an adjudication 1s made, the person will be dis- 
qualified from bemg elected to any office of a local authority even though the adjudi- 
cation is annulled under section 43 of the Act The learned Counsel submits that 
if section 73 of the Provincial Insolvency Act ıs borne in mind in interpreting section 
25 (2) (b) of the Madras Panchyats Act, ıt will be clear that when the Legislature used 
the words ın section 25 (2) (b), “A person shall be disqualified for election as a mem- 
ber if he ıs an undischarged insolvent ”, ıt meant that excepting an insolvent who 
obtained an order of discharge, a person like the first respondent who failed to apply 
for discharge and in that sense was not a dicherged insolvent, would also be subject 
to disqualification Learned Counsel submits that this ıs how section 16 (2) (b) 
of the Village Panchayats Act (Madras Act X of 1950) corresponding to section 
25 (2) (b) of Madras Act XX XV of 1958 has been interpreted by a Bench of the 
Kerala High Court, (Koshi, C J, and Vaidiahangam, J ,) m Koman Nambar v. 
Narayanan Nambiar* Section 16 (2) (b) of Madras Act (X of 1950) ran thus : 


“ A person shall be disquahfied for election as a member, 1f, at the date of the nomination or elec- 
tion, he is an applicant to be adjudicated an insolvent or an undischarged insolvent ” 


In that case also the adjudication of the candidate was annulled under section 43 
of the Provincial Insolvency Act It was held that he would be an undischarged 
insolvent within the meaning of section 16 (2) (b) of the Act Construmg the pro- 
sek in the light of section 73 of the Provincial Insolvency Act, the learned Judges 
observed , ’ 


* Tt would shock the Court's conscience to hold that a person whose adjudication has been annulled 
under section 43 will so far as the civic or citizenship rights are concerned be in a better position than 
a person whose application for adjudication 1s pending or whose application for discharge 1s pending 
or to whom an order for discharge, absolute or conditional, bas been granted without a certificate 
contemplated by the latter part of section 73 (2) (b) To hold so would, n our opinion, be a mockery 
of justice Indeed that is the view which Mack, J of the Madras High Court took in Hindu Religious 
and Endowments Board v Nallathamb: Ayyaswami? ” 
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In the last mentioned case, Mack, J , applied the same reasoning in a similar 
situation with reference to more or less similar words occurring in section 54 (1) (b) 
of the Madras Hindu Religious Endowments Act (II of 1927) The learned 
Judges of the Kerala High Court pointed out that the effect of section 37 of the 
Provincial Insolvency Act ıs only to affect the rights of the creditors or the Official 
Receiver in respect of the property of the insolvent and cannot remove the dis- 
ability attached to the erstwhile msolvent 1n respect of his civic or citizenship rights. 
The point need not be laboured because section 73 1s clear on the pomt The argu- 
ment based on section 73 of the Provincial Insolvency Act was, however, not address- 
ed to the learned District Munsif in this case, and I am sure, 1f ıt had been addressed 
before hım he would also have come to the same conclusion I respectfully follow 
the decision of Mack, J., and the Kerala High Court and hold that 1n this case the 
first respondent Srirangan had incurred the disqualification unde: section 25 (2) ( b) 
of the Madras Panchayats Act read with section 73 of the Provincial Iasolvency Act 
I may add that another way of looking at the matter ıs that even if section 25 (2) (b) 
of the Madras Panchayats Act will not in terms apply, 1t cannot preclude the appli- 
cation of section 73 of the Provincial Insolvency Act and on the terms of that sec*ion 
alone, the first respondent was disqualified. 


CAE 
~ 


The next question 1s the proper order to be passed now — It 1s true that by virtue 
of section 172 read with section 28 (2) of the Madras Panchayats Act the issue of the 
injunction was wrong But it has now been found that the first respondent was dis- 
qualified to be a member, and apart from him the election of the petitioner as Presi- 
dent has not been contested by any other person It ıs, therefore unnecessary to 
set aside the election of the petitioner as President Accordingly, both the civil 
revision petitions are allowed It will be declared that the first respondent Sri- 
rangan was disqualified for election as a member under section 25 (2) of the Fan- 
chayats Act read with section 73 of the Provincial Insolvency Act and that the elec- 
tion of the petitioner as President on 19th April, 1965 was valid. The parties will, 
however, bear their own costs 1n the two revision petitions. 


R.M. so Revision allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT .—MR. Justice M NATESAN 


A.P K. Narayanaswami Chettiar Firm, Pallipalayam, Salem 


District. .. Peitioner* 
v 
V. K. Perumal Chettiar & Sons . Respondent. 


Patents and Designs Act (II of 1911), sections 26, 29 (1), Proviso 51-4 and 58—Infringement of a patent 
and piracy of a design —. Difference between—Power of District Court to transfer a case to the High Court under sectio 
29 (1)—Scope of 


The proviso to section 29 (1) of the Indian Patents and Designs Act, 1911, which relates to transfer 
of a suit by the District Court to the High Court applies only to suits relating to patents under Part I 
ofthe Act Part II of the Act relates to designs and bas no provision similar to section 29 (1) of the 
Act Hence a suit instituted under section 53 of the Act for piracy of a design cannot be transferred 
by the District Court suo motu to the High Court No doubt section 51-A of the Act provides for can- 
cellation of the registration of a design by the High Court But even in such cases it 1s for the High 
Court to consider whether a suit on the file of the District Court ın regard to piracy of a design 1s to 
be withdrawn to its own file to be tried with an application for cancellation of registration of that 
design under section 51-A of the Act filed in the High Court In the absence of a specific provis'on 
similar to section 29 (1) of the Act relating to Patents the District Court will have no Jurisdiction to 
transfer a case filed under section 53 of the Act relating to piracy of a design, to the High Court 


Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Order of the Court of the District Judge of Salem, dated 13th November, 1964 
and made ın I.A, No. 580 of 1964 in OS. No 15 of 1963 








* CRP. No. 230 of 1965. p 13th April, 1966, . 
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V. S Subramanyam, for Petitioner. 
S R Srmwasan, for Respondent. 
The Court made the following 


Orver.—This revision has been preferred against the order of the learned 
District Judge of Salem, directing the transfer of a suit on his file to this Court, to be 
tried on the Orginal Side, purporting to act under sections 26 and 29 of the Indian 
Patents and Designs Act, 1911. The suit was instituted by the plamtiff under sec- 
tion 53 of the Act for piracy of a design. The cause of action for the suit was imitation 
of the plaintiff's registered design, the plaintiff claiming that his design has been 
registered by the Government of India under the provisions of the Act. The written 
statement, 1n meeting this clam, has set up the available defence to such an action. 
It 1s pointed out infer aha that there was no question of piracy of the design and that 
the defendant was taking suitable action for revocation of the registration However 
though on the pleadings it can have no relevance, section 26 of the Act was referred 
to. ‘The material issues set out herein reflect the contest between the parties clearly 
and unambiguously. They run thus: (1) Whether the plamtiff’s registered design 
1s not a new design and 1s of the pre-existing common type known as ‘ Kuppadam 
border’; (2) whether the plaintiff is entitled to a declaration of his title to the design 
noted in the plaint (3) whether the defendant has infringed the design of the 
plaintiff by fraudulent and colourable imitation amounting to piracy ; (4) whether 
the two designs of the plaintiff and defendant are distinct and dissumilar as contended 
by the defendant It1s abundantly clear that the dispute between the parties relates 
to a design and not to a patent. 


The Act under Part I deals with patents and Part II relates to designs. The 
issues were framed on 2nd January, 1964 and subsequently the apphcation out of 
which this revision arises was filed for transfer of the suit to this Court In the affi- 
davit, the character and nature of the suit, that 1s as relating only to a design and 
covered by Part II of the Act, 1s completely overlooked and the averments proceed 
as if the suit relates to an infringement ofa patent It is then stated that the defen- 
dant was entitled to take grounds by way of defence under section 26 of the Act 
and the suit must be transferred to the High Court under the proviso to section 29 (1) 
of the Act By the proviso to section 29 (1), where there ıs a counter-cla:m for re- 
vocation of a patent by the defendant, the suit, along with the counter-claim, shall 
be transferred to the High Court for decision. Section 26 relates to an application 
for revocation of a patent. Section 29 (1) provides for the institution by a patentee 
of a suit in the District Court on infringement of pateuts. When we come to designs 
under Part II, section 51-A provides for cancellation or registration of a design. 
An apphcation for relief has to be made to the High Court and in certain circum- 
stances it could be made to the Controller. From the Controller an appeal is 
competent to the High Court. Section 53 provides for institution of a suit for piracy 
of registered design. There 1s no provision corresponding to the proviso to sec- 
tion 29 (1) ın respect of designs Nor by any provision under the Act are the pro- 
visions relating to transfer of suits on infringement of patent made applicable to legal 
proceedings ın respect of designs Section 54 of the Act 1s of limited application as 
it only provides that the provisions of the Act with regard to certificates of the validity 
of a patent and the remedy in case of groundless threats of legal proceedings by a 
patentee that 1s, sections 32 and 36 under Part I relating to patents shall apply in 
the case of registered designs in like manner as they apply m the case of patents with 
the substitution of references to the copyiight in a design for references to a patent, 
and of reference to the proprietor of a aesign for references to the patentee and of 
references to the design for references to the vention. The proviso to section 29 
(1) under Part I is not made applicable to a suit instituted under section 53 for piracy 
of a registered design. 


No doubt section 51-A provides for proceedings in the High Court for cancella- 
tion of registration ofa design But for that reason only the District Court by itself 
cannot direct the transfer of a suit pending before ıt, under section 53 of the Act. 
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In the absence of any provision in the Act the District Court will have no jurisdiction 
to transfer a suit to a superior Court The general provisions for transfer are to be 
found under section 24, Cavil Procedure Code. The Disttict Court cannot avail 
itself of this provision m this case. It may be that if a defendant applies in the High 
Court for cancellation of registration of a design and makes out a case he can have 
the suit withdrawn to the High Court for trial along with his application for cancel- 
lation of registration of a design made under section 51-A of the Act. An order of 
transfer ın such circumstances cannot be as of course I am not now called upon 
to discuss the matter 


It 1s not contended before me that the present case has anything to do with 
patents On a perusal of the affidavit and counter in the matter and the order made 
it 1s obvious that somehow when the application was made, the fact that the dispute 
related toa designand nottoa patent was lost sight of The suit relating to a 
design, the order of transfer cannot be sustained Itis represented at the Bar 
for the defendant that the defendant has already filed an application for cancella- 
tion of registration of the design under section 51-A of the Act. It will be open to 
the defendant to apply in this Court for withdrawal of the suit pendmg on the file 
of the District Court, Salem It 1s needless to state that the plamtiff will be free to 
contest the petition. But by reason of the fact that there 1s a possibility of the defen- 
dant getting an order of transfer, thus order of transfer without jurisdiction cannot 
be mamtamed In the circumstances, the revision 1s allowed. It will be open to 
. the defendant to move the District Court for stay of further proceedings pendmg any 
application for withdrawal he may make in this Court. There will be no order as 
to costs. 


R.M. ———— i Revision allowed. 
[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. M. ANANTANARAYANAN, Officeating Chief Justice, MR. Justice’ 
T. VENKATADRI AND Mr Justice P. RAMAKRISHNAN. 


The Chief Controlling Revenue Authority, Madras .. Afplicant* 
(Referring Officer). 
v. 
The Madras Industral Investment Corporation and another. .. Respondents. 


Stamp Act (II of 1899), sections 31 and 57— Reference on a question as to the stamp duty lenable on a docu- 
ments—Scope of power— High Gourt—If could be moved to give an opinion in hypothetical case where there ts no 
actual document 1n. existence i : 


It ıs no doubt true that section 31 of the Indian Stamp Act empowers a party to obtain the opinion 
of the Collector as to proper stamp duty to be levied even without any instrument actually in existence. 
An opinion as to stamp duty can be sought even on a mete draft of an instrument, that might or might 
not come into existence m future Section 57 empowers the Chief Revenue Authority to make a 
reference even in respect of a document whose operational eflect 1s doubtful 


But still a reference to the High Court under section 57 of the Act must be based upon an actual 
case in existence pending before the Revenue Authority and not on a mere abstract or hypothetical 
question which may never fructify into actuality 


Case referred under section 57 of the Indian Stamp Act, 1899 by the Chief Con- 
trolling Revenue Authority, Madras 
The Government Pleader for the Referring Authority. 


C. JN. S. Chengalvaroyan for lst Respondent. 
'The Judgment of the Court was dehvered by 


Anantanarayanan, O.C J —The matter referred to us is under section 57 of the 
Indian Stamp Act, 1899 and the question for decision has been phrasea as follows : 


** Whether the instrument ın question 1s hable to be stamped even if it were not to be attested and 
whether instruments in general are to be stamped on execution notwithstanding that other conditions 


— 


* Referred Case No. 2 of 1964. 27th April, 1966. 
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which validate the transfer of rights which the instrument purports to make are not present ? Whether 


the instrument 1n question 1s chargeable as a mortgage-deed, under Article 40 (5) of Schedule I of the 
Indian Stamp Act?" i 


As we shall presently make ıt clear the facts establısh beyond the shadow of any 
doubt or controversy that there is no executed document of any kina ın the present 
case There is only a draft of a proposed document which may or may not come 
into existence at all The content of the reference to us 1s that on the assumption 
or supposition that this document might be executed as a deed of mortgage without 
attestation, the issue should be determined whether the Full Bench decision of this 
Court ın Crompton Engineering Co , Ltd v. Chief Controlling Revenue Authority, Madras’, 
which held that such a document was not a mortgage deed and was not therefore 
lable to be stamped as a mortgage deed, ıs correct or incorrect The facts, which 
are not in dispute, may be briefly set forth for our present purpose, as follows : 


The matter has arisen on account of certain correspondence between the Madras 
Industrial Investment Corporation who may be termed the party initiating 
the reference or enquiry and the Refinance Corporation of Industry Ltd , Bombay. 
As will be clear from the Statement of the Case referred for opinion, the Secretary of 
the Madras Industrial Investment Corporation sought the opinion of the Collector 
of Madras under section 31, with regard to an unsigned draft of the 1nstrument pro- 
posed to be executed — Itis further clear that not merely has such an instrument not 
been executed so far but that the explicit unaerstandmmg was that ıt was not to 
be attested by any witness The pomt for consideration was said to be whether 
such an unattested document, evidencing a mortgage will be liable to stamp duty, 
as such, or whether, as contended by the Madras Industrial Investment Corporation, 
"whatever its operational effect might be, ıt will not be hable for stamp duty as 
a mortgage on the authority of the Full Bench decision 


On this pomt itis necessary to refer to two sections of the Stamp Act and to 
certam decisions appertaming thereto, for, it appears to us that there ıs much to be 
said for the argument that we are bemg asked to decide a matter which 1s not an 
actual case, but a pure hypothesis Undoubtedly, and we agree with the learned 
‘Government Pleader on that aspect, section 31 of the Act clothes a party like the 
‘Madras Industrial Investment Corporation with a power to obtain the opımon of 
the Collector as to the proper stamp duty to be levied even without any mstrument 
actually executed or attested ; 1t 1s open to a party to seek such an opinion upon a 
mere draft of an instrument, that might never come into existence in the future 
‘Once such an opinion 1s sought the Collector has to exercise his powers under sec- 
tion 56 of the Act, and, if he feels a doubt, he makes a reference to the Chief Controll- 
ang Revenue Authority which has the power ofreview Under section 57, the Board 
of Revenue has the undoubted statutory power to make a reference of the kind 
that has come up before us. 


Even so, we shall refer to certam decisions in support of the view that such a 
-reference must be based upon an actual case , 1t cannot be a mere abstract ques- 


tion referred for determmation upon a hypothesis which may never fructify mto 
actuality 


The relevant decisions on this aspect are to be found in Stamp Reference by the 
Board of Revenue? and two other decisions in which that decision has been noted, 
In the Full Bench decision of the Allahabad High Court, the Full Bench 
"held that section 57 empowers the High Court to decide questions relating 
to instrument already im existence, and which have been made the 
subject of action by the Collector acting under the relevant sections of the Stamp 
Act. They do not empower the Court to give an opinion upon a deed, which may 
or may not come into existence thereafter. 





1. (1953) 1 MLJ 620 ILR 1953 Mad 2 LLR 37 Al. 125 (F.B.), 
5606 (FB). 
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Another relevant decision 1s that of Macleod, C J , and two other Judges of the 
Bombay High Court in Usuf Dadabhat v. Ghand Mahomed! ‘This also emphasises the 
principle that the Chief Revenue Authority cannot refer an abstract question, when. 
there 1s no pending case before ıt Under section 57 ıt can only refer a pending or 
actual case which requires to be disposed of by the authority on receipt of the High 
Courts judgment In other words, itis not permussible to the Chief Revenue 
Authority, under the guise of its powers under section 57, to obtain the deter- 
munation by this Court a hypothetical question, relating to documents which might 
never come into existence, even though such documents might have been contem- 
plated by the concerned party 


In re Marine Insurance Policies? the same situation was considered with refer- 
ence to previous cases cited by us. Rankin, G J., pointed out that the Revenue 
Authority could not obtain tne opinion of the High Court on a question of an abstract 
or general character, not arising out of a particular case and actual mstrument. 
It appears to us that these three decisions do furnish two guiding principles or criteria. 
which could be applied to any given case. The first 1s that a purely abstract pro- 
position of law or a hypothesis in law, however, likely 1t may be that a case corres- 
ponding to that hypothesis may later arise m practice, cannot be referred to this. 
Court, for resolution of a conflict of cases or for decisions under section 57, The 
second 1s that it is essential that there should be 1n existence an actual case, which 
has to be decided in the hght of the opinion furnished by the Court with regard. 
to an actual document, and not merely to some contemplated document. 


The learned Government Pleader stresses that these cases do not exclude the 
main line of his argument that section 31 itself empowers a party to obtain the 
opinion of the Collector, even on a mere draft or a contemplated document. When. 
the Legislature has so provided, and the Collector can, when he feels a doubt, 
make a reference to the Board of Revenue under sechon 56, ıt would follow, 
according to the learned Government Pleader, that the Board of Revenue can refer 
to this Court even an instance where there 1s no actual document, but only a draft 
which may never eventuate into a document, in other words, even a hypothesis. 
can be the subject of reference, provided that ıt arose out of an approach to the 
Collector under section 31. 


We do not think that it 1s necessary to finally decide this point, but we do feel! 
that it ıs essential that there should be a ‘ case,’ within the meaning of that expression. 
in the decisions cited by us Commonsense would dictate the conclusion that a. 
* case’ of that kind cannot merely refer to a solicitation of the opimon of the Collector 
by a party, 1t naturally presupposes an actual document of some kind, whether 
attested or unattested, and an actual problem of the stamp duty to be levied on an 
existing document On this ground alone, we feel that the reference to us will not 
bear any further resolution by proceeding into the question whether the Full Bench 
decision ın Crompton Engineering Co , Lid v Chief Controlling Revenue Authority, Madras?,, 
was correctly decided or otherwise. 


Even apart from this, upon the broad doctrine of stare decisis we do not see 
why we should proceed to dispose of the matter, as we have been invited to do by 
the Government Pleader, by making a reference to a Fuller Bench, concerning 
the validity of the decision ın Crompton Engineering Co , Lid v Chief Controlling Revenue 
Authority, Madras*, No doubt, the doctrine of stare decisis 1s generally been 
expressed 1n a different form, viz , that where a particular principle of law has been 
formulated and applied 1n a particular manner, in a series of decisions over a period. 
of years, even a Court doubting the correctness of the view held for many years, 
in the hght of which many rights might have been decided will not lightly have 
the propriety of such a view re-examined. As stated in Roscoe Pound’s * Jaris- 
prudence’, Volume III, page 562, the doctrine has been expressed as: 





x AIR 1:926 Bom 5i 3 (1953) 1 ML] 620 ILR 1:959 Mad. 
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“ a feature of the common law technique of decision That technique is one of finding the grounds 
of decision in repórted judicial experience, making for stabhility by requirmg adherence to decisions of 
the same question in the past, and allowing growth and change by freedom of choice . 
when new questions arise or old ones take on new forms ” : 

These dicta do imply that there must be an actual question before Court, 
before the principle of stare decisis 1s hghtly set aside. In the present case, we desire 
to record that we are not proceeding into the merits of the contention urged by the 
learned Government Pleader why, 1n his view, the decision of the Full Bench, in 
Crompton Engineering Co , Ltd v Chief Controlling Revenue Authority, Madias*, requires 
reconsideration, at the hands of a Fuller Bench We think it 1s sufficient to state 
the facts, and to lay 1t down that, in the absence of an actual case or a document 
actually 1n existence, and, 1n the mere context of a hypothetical case and a document 
which may never eventuate, we do not think that the principle of stare decisis should 
be departed from, or that we should be at all justified in making any reference to 
the Fuller Bench for reconsideration Consquently, we answer the reference by 
stating, that Crompton Engineering Co. Lid v Chief Controlling Revenue Authority, 
Madras*, holds the field, as far as the present circumstances of reference are concerned, 
and that, such an instrument ıs not chargeable as a mortgage as laid down 1n the 
decision. 


No order as to costs. 


R.M. ———— Reference answered. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT —Mr. M ANANTANARAYANAN, Officiating Chief Justice 


The Hual Press: Registered Frm No 276 of 1957, through its 
Partner Ahmed Yusuf Petitzoner * 


9. 


Sri Sivagami Sundaram Sri Chidambara Swami Devasthanem, 
Sattur, through the Executive Officer Respondent. 
Limitation Act (EX of 1908), section 5—Excusing delay under—Principle of —Finding of gross neghgence— 


If delay could still be excused— Institutions and corporate bodies of should be shown any greater indulgence tham 
an ordinary suitor. 


‘When there 1s a clear finding of fact that there has been gross neghgence on the part of a suitor 
1t would be erroneous to apply section 5 of the Limitation Act to condone any delay on his part It 
may be that the question of excusing the delay m particular cases 1s ın the discretion of the Court con- 
cerned But if the Court finds that there has been gross delay which could not be explained, it cannot. 
exercise its discretion to condone the delay in spite of the negligence That the suitor 1s an institution. 
or corporate body or Government does not make any difference in principle and the law of hmitation 
will operate equally agamst an individual or corporate body 

Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Order of the Court of the District Judge, Tirunelveli, dated 9th July, 1964 and 
made in IA No. 73 of 1964 ın unregistered Appeal G No 447 of 1964 (OS. 
No 626/62 District Munsif’s Court, Tirunelvel:) 


V. Ratnam, for Petitioner. 
R. Sundaralingam and K Jayaraman for Respondent. 
The Court delivered the followmg 


Jopcment —The question involved in this revision proceeding relates to the 
proper application of section 5 of the Limitation. Act to certain facts. I may 1mme- 
diately state that the respondent, Sr1 Sivagami Sundar Sri Chidambara Swami 
Devasthanam, Sattur, which succeeded ın obtammg the admission of an appeal 
filed well beyond time, has sought to advance the contention that the question of 
excusing the delay ın such a matter, and the question whether sufficient cause 
existed for excusing the deley, were essentially within the discretion of the Court 
concerned. This ıs on the authority of M Ramalingam v. Koteswara Rao®. But 
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unfortunately for the respondent, 1t 1s the Court below (Court of the learned District 
Judge, Tirunelveli) which explicitly finds, not merely that there was considerable 
delay ın filing the appeal, about 75 days on the admission of the respondent insti- 
tution itself, but also that there was negligence. 


I may quote the very words of the learned District Judge embodying his con- 
clusions 
** A perusal of the evidence and also the affidavit filed 1n support of this petition shows that there 
"was negligence on the part of the Executive Officer in not only obtaming copies of the judgment and 
decree but also m obtaining sanction from the Commissioner Whatever that be gross negligence 
by individuals should not be taken into serious consideration 1n a case of this kind, where the appellant 
is an institution ” 
‘The learned Judge then proceeded to condone the delay under section 5 on payment 
of certain costs. 


It appears to me to be clear, therefore, that the finding of fact of the learned 
Judge ıs that there was gross negligence on the part of the respondent-institution, 
though no doubt the neghgence was actually due to the Executive Officer of the 
institution, in regard to the matter of the appeal When there 1s this finding, ıt 
would certainly be erroneous application of section 5 to condone the delay, and that 
is indisputable As a question of law, I am afraid that the learned Judge has mis- 
directed himself ın thmking that the fact that the party ıs an institution or a 
corporate body, and not an individual, makes any essential difference. 


Sri Ratnam for the revision petitioner draws my attention to two authorities. 
In one of them, District Board, Sargodha v Shamas Din*, Tekchand, J , observed that 
he could not accept the argument that a corporate body was entitled to greater 
indulgence im such a matter, than a private individual : 

** Tf a District Board chooses to embark on htigation, its officials and advisers must act with at 
least as much diligence as 1s expected from an ordmary lingant ” 

In Unon of India v Kanwar?, a Division Bench of that Court held (at page 369) 
that the law of limitation operated equally for or agamst a private individual as 
also the Government, and that “ no special indulgence can be shown to the Govern- 
ment which, ın similar circumstances is not to be shown to an individual sutor”. 
The learned Judges have proceeded to observe that delays in the Government 
offices were no Justification for 1nvoking the power of the Court under section 5. 


In the light of these principles, I am constrained to allow the Civil Revision- 
Petition, and set aside the order in the interlocutory application. admitting the 
unregistered appeal , It follows that the decree against the Devasthanam 
becomes final. 


But I may add that since the revision petitioner, who 1s a private patty, has a 
decree both against the Devasthanam and the Executive Officer who was primarily 
responsible for the claim which was the basis of the suit, ıt 1s only equitable that 
the revision petitioner should first proceed by way of execution of the decree against 
the individual ; it 1s only if this fails, that the Devasthanam will be lable as 
co-judgment-debtor The parties will bear their own costs 


RM. Petition allowed, 


Lc C C CC DOREM M C (f  .)CfO(———n '!")!Y!yrÓ à caa — a 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, Justice P. VENKATADRI. 


S. Thrupath Pallar ` .  Appellant* 
v. 
Ganthimathı Ammal and another .. Respondents. 


Practue—Surt for declaration of title under a settlement deed against a subsequent ahenee—Subsequent sale 
deed-—If should be set aside before granting the relief 


Madras Gourt-fees and Suits Valuation Act (XIV of 1956), section 25—Surt for declaration of title under a 
settlement deed—Subsequent sale deed—When should be set aside 


It may be that ın certam circumstances a plaintiff, who seeks the relief of declaration of her title 
to the suit ose on the basis of a settlement deed in her favour and challenges the validity of a sub- 
sequent sale of the same property by the settlor, may have to set aside the sale deed before she seeks the 
relief of declaration of her own title But normally when once a settlement deed 1s executed, the 
settlor has no right to revoke the same except under certain conditions Hence the settlor will have 
no legal capacity to execute subsequently a sale deed of the same property as he has no title to the same. 
In such circumstances the person claiming title under the earher settlement deed need not set aside 
the sale deed She can ignore the sale deed and get a declaration of her title under the settlement 
deed. 

Appeal against the Decree of the Court of the Subordmate Judge, Sivaganga, 
in Appeal Sut No 101 of 1961, preferred against the decree of the Court of the 
District Munsif of Sivaganga m Original Suxt No 280 of 1960 


K C Rujappa, for Appellant 

A, Sundaram Ayyar and P. Balasubramamam, for Respondents 

The Court delivered the followmg 

JupewENT —This appeal arises out of a suit instituted by the first respondent 
for declaration, possession and damages The short facts of the case are these. 


The suit property originally belonged to one Sivarama Pullai, the fatheran-law 
of the first respondent Ganthimathi Ammal -He settled the suit property on 
Ganthimathi Ammal under a registered settlement deed dated 14th November, 
1947. The contents of the deed reveal that the suit-property was settled on the 
first respondent in consideration of her marrying hus són as his second wife But, 
in the year 1956, Sivarama Pillai revoked the settlement deed, and by Exhibit B-2 
dated 24th March, 1959 he sold the surt property to his own son-in-law the appellant 
herein. The first respondent therefore filed the suit for declaration and possession. 

The appellant resisted the suit contending that the settlement 1n favour of the 
first respondent was a nominal document not acted upon and that ın any event 
after the revocation of the settlement deed, he executed, a sale deed ın his favour 
which was binding on the first respondent. On these pleadings, the parties went 
to trial. 

The Courts below gave a concurrent finding that the settlement deed, Exhibit. 
A-l, was a true and valid document binding on the appellant, and that the sale 
deed Exhibit B-2 was not binding on the first respondent. 


In this Second Appeal by the son-in-law of Sivarama Pillai, learned Counsel 
for the appellant, without disputing the finding of fact, raised a point of law that, 
when a person comes to Court for declaration of her title and possession on the foot 
of a settlement deed and also pleads that a sale deed has been executed 1n favour 
of another of the very same property, then her suit would not be maintamable 
without setting aside the subsequent sale deed To support the proposition of law, 
learned Counsel cited the decisions in Raya of Ramnad v Arunachalam Chettar* and 
Muppudathi Pillai v. Krishnaswami Pilla®. There may be some force ın his contention. 
But I am of the view that the principle of those decisions would not be applicable 
to the facts of the present case Once a settlement deed is executed, then the settlor 
has no right to revoke the settlement deed except under certam conditions He 
has no legal capacity to execute the sale deed, because he has no title to the property. 


N 
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Therefore there 1s no necessity for the first respondent asking for cancellation of 
the sale deed She can ignore the sale deed and get a declaration on the foot 
of the settlement deed Under those circumstances,.J do not see any reason to 
interfere with the decision arrived at by the Courts below 


The Second Appeal is dismissed In the circumstances, each party will bear 
lus or her costs throughout No leave 


R.M. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mn. Justice K S. VENKATARAMAN. 





Sakuntala ..  Petitioner* 
v. 
Thirumalayya .. Respondent 


Griminal Procedure Gode (V of 1898), sections 12 and 488 (8)—Instttution of proceedings under section 488 
—Forum of 


Section 488 (8) of the Criminal Procedure Code, provides that a proceeding against a husband 
under that section can be instituted against any person in any District where he is or resides or where 
he last resided with his wife But this provision has to be read with section 12 of the Code relatmg 
to local jurisdiction of Courts The sub-section does not authorise the insttution. of proceedings 
anywhere in the District concerned. ‘The particular Magistrate before whom the proceedings have 


to be filed should be one having jurisdiction. over the local area where the respondent resides or last 
resided with his wife. 


It 1s no doubt true that an order by a Magistrate not having jurisdiction over a local area 1s not 
void under section 530 (z) and 1s only a curable irregularity under section 531 of the Code But such 
considerations cannot apply where the objection as to Jurisdiction 1s taken at the outset 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Order of the Court of the Sub-Divisional 
Magistrate of Poonamallee, dated the 28th day of June, 1966 and made in un- 
numbered M GSR. No. 672 by directing the Sub-Divisional Magistrate to take 
it into file and dispose the matter. 


S. Balasubramaniam, for Petitioner. 
The Court made the following 


ORDER .—This revision petition under section 439, Criminal Procedure Code, 
arises out of a proceeding instituted under section 488, Criminal Procedure Code, 
by a wife against her husband for maintenance on the ground of cruelty and second 
marnage. The learned Sub-Divisional Magistrate, Poonamallee, before whom 
the preceeding was instituted, declined to entertain the petition on the followmg 
ground . 


“* The place where the respondent resides, or 1s or where he last resided with the petitioner it 


Tiruttan1. So, the case would be filed before the District Munsif-cum-First Class Magistrate as 
Tiruttani. ” 


Now it 1s not disputed before me by Sri S. Balasubramamam, the learned 
Counsel for the petitioner, that the respondent (husband) has always been residing 
in a village in Tiruttan: Taluk But he contends that section 488 (8), Criminal 
Procedure Code, enables the petitioner to institute proceedings anywhere in the 
District of Chingleput of which Tiruttam Taluk ıs a part and that ıt 1s more con- 
venient for the petitioner to institute the proceeding at Poonamallee than at Tiruttani 


as she is residing at Tambaram and Poonamallee ıs nearer to Tambaram and 
‘Tiruttani is far away 


Section 488 (8) runs thus . 


“Proceeding under this section may be taken against any person m any District where he resides 
or 1s, or where he last resided with his wife, or as the case may be, the mother of the illegitimate child. ” 


But this has to be read along with section 12 of the Code which says that the State 
Government may appoint as many persons as it thinks fit, besides the District 
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Magistrate, to be Magistrates of the First, Second or Third Class in any District 
outside the Presidency towns, and the State Government or the District Magistrate 
subject to the control of the State Government may, from tume to tıme, define local 
areas within which such persons may exercise all or any of the powers with which 
the ymay respectively be invested under this Code Section 488 (1) says that the pro- 
ceeding may be mstituted before the District Magistrate, a Presidency Magis- 
trate, a Sub-Divisional Magistrate or a Magistrate of the First Class 


Now section 488 (8) is intended to apply to a case where the husband 
is residing 1n a particular District, say, Chingleput, at the time of the presentation 
of the petition, but was residing last with his wife in another District, say, South 
Arcot District. In such a case, accordmg to the provision, the proceeding can be 
instituted either ın Chingleput District or ın South Arcot District. But the provision 
does not say that the proceeding may be instituted ın any Court in the District. 
Having indicated the District where the proceeding may be instituted we are thrown 
back on section 12 for the determination of the particular Magistrate before whom 
the proceeding should be instituted The Magistrate will be one having jurisdiction 
over the local area where the respondent resides or last resided with his wife Such 
a construction alone would give effect both to section 488 (8) and section 12 of the 
Code On the other hand, the construction sought to be placed by the learned 
Counsel for the petitioner would omit section 12 altogether and would further 
import words, 1n section 488 (8) which are not there. In other words, the construc- 
tion proceeds as though sub-section (8) has said ** may be taken against any person 
anywhere ın any District where he resides” It follows that the learned Magistrate 
is right in his order The learned Counsel for the petitioner says that where a 
Magistrate not having jurisdiction over a local area passes an order, 1t 1s a curable 
irregularity under section 531 and that order will not be void under section 530 (n), 
and he refers to Ramanatha Iyer's Commentary on the Code of Criminal Procedure 
"under section 488—section 2—Note 5 (page 2135) and the cases quoted therein, 
and note 16 in Sohoni’s Criminal Procedure Code (page 2660) But that would 
not apply to a case where the objection 1s raised even at the outset. 


The petition 1s accordingly dismissed 
RM. ———— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present —Mr Justice K S. VENKATARAMAN. 


R. Chockalingam .. Petitioner? 
2. 
‘Sundari .. Respondent. 


Qriminal Procedure Code (V of 1898), section 488 (6)—Power of Court to exempt personal attendance of the 
husband in a maintenance. case—Scope o; 

Section 488 (6) of the Criminal Procedure Code, analogous to section 353 of the Code, empowers 
a Court ın a maintenance case to grant a general exemption to the husband from personal appearance 
and permit him to be represented by his pleader The words ‘when his personal attendance 1s dis- 
pensed with ° are wide enough to confer ample powers on the Magistrate to give a general exemption 
from personal appearance and 1s not restricted to any particular hearing date But itis always open 
to the Magistrate to insist on the personal attendance whenever necessary, such as for purposes of 
identification 

The sub-section gives ample powers to the Court to pass an order generally exempting the husband 
from personal attendance in Court and permitting evidence to be taken ın the presence of his Pleader 
especially when the proceedings under section 488 are quasi-civil in nature. 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the order of the Court of the District Magistrate 
(J) of Ramanathapuram at Devakottai in M P. No 863 of 1965 Án MC No 334 
of 1965 dated 2nd March, 1966. 
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A. K Sreeraman, for Petitioner 

N. Chandrasekharan, for the Public Prosecutor, for State. 
G N Chary and R Vaisalakumar:, for Respondent. 

The Court made the following 


Orpver —This revision petition filed under section 439, Criminal Procedure 
Code, arises out of proceedmgs in M C No 334 of 1965 instituted under section 488, 
Criminal Procedure Code, before the learned-Disirict Magistrate of Ramanatha- 
puram by one Sundari against one Chockahngam Sundari has alleged in her 
petition that Ohockahngam married her, and she claims maintenance for herself 
and her child Chockalingam appeared before the Court and filed an application 
MP. No 863 of 1965 stating that, for the reasons mentioned in his petition, the 
Court might be pleased to dispense with his personal attendance and to permit 
hum to appear by a Pleader, He submitted that the action was m the nature of 
a blackmail but we are not now concerned with ıt He pointed out that he was 
District Superintendent of Police, Kottayam District m Kerala State, and that, 
because of his official duties, 1t would not be possible for him to attend the Court 
of the District Magistrate at Devakottai for all the hearmgs. Sundari filed a 
memorandum of objection stating that the presence of Chockalingam was necessary 
since her witnesses had to identify him The learned District Magistrate has dis- 
mussed the petition, and hence this revision petition by Chockalingam 


In the course of his order, the learned District Magistrate refers to section 488 
(6), Criminal Procedure Code, which runs thus 
s All evidence under this chapter shall be taken ın the presence of the husband or father, as the 


case may be, or, when his personal attendance 1s dispensed with, ın the presence of his Pleader, and 
shall be recorded in the manner prescribed in the case of summons cases ~ 


Provided that 1f the Magistrate is satisfied that he 1s wilfully avoiding service, or wilfully neglects 

to attend the Court, the Magistrate may proceed to hear and determine the case ex parte. Any orders 
so made may be set aside for good cause shown on application made within three months from the 
date thereof ” 
The learned District Magistrate recognises that section 488 (6), Criminal Procedure 
Code, empowers him to dispense with the presence of the husband but proceeds 
to observe that no provision of law has been enacted ın the Code ‘as to ın what 
cases the personal attendance of the husband in a maintenance proceeding could 
be dispensed with,’ and that, consequently,.the husband must be present in Court, 
when evidence ıs recorded He then says that if for any particular hearing the 
husband finds it not possible to attend the Court, he may get speofic permission 
of the Clourt for absence for that particular hearing, in other words, that 1t was not 
possible for the Magistrate to exempt hum from appearance generally. 


I am unable to agree with the learned District Magistrate, when he thinks 
that section 488 (6), Crimmal Procedure Code, does not empower hum to grant 
general exemption to the husband to be represented by his Pleader at the hearings. 
Section 488 (6) does not contain any such limttation. The words ‘ when his personal 
attendance is dispensed with? ‘are wide enough to confer ample powers on the 
Magistrate to give general exemption to the husband Of course, it 1s always 
open to the Magistrate to insist on the presence of the husband at any particular 
hearing or hearings for purposes of identification or otherwise 


This portion of section 488 (6), Criminal Procedure Code, is similar to section. 
353, Criminal Procedure Code, which says: 

** Except as otherwise expressly provided, all evidence taken under Chapters XVIII, XX, XXI, 
XXII and XXIII shall be taken 1n the presence of the accused, or, when his personal attendance 1s 
dispensed with, m the presence of his Pleader ” 

In Ummal Hasanath, In re*, Rajamannar, J., (as he then was) held that, m view 
of the language of section 353, Criminal Procedure Code, it was open to 


m a t 
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the Magistiate to pass an order generally exempting the accused from appearing 
in the case. In that case, the accused was a purdahnashin lady, and the charge 
against her was for murder under section 302, Indian Penal Code She was arrested 
without a warrant and so section 205, Crrmmal Procedure Code, could not be invo- 
ked. The learned Judge held that that did not prevent the accused mvoking 
the powers of the Court during the actual enquiry or trial under section 353, Criminal 
Procedure Code The learned Judge also held that, u any event, the High Court had 
power under section 561-A, Criminal Procedure Code, and, having regard to the 
circumstances of the case, he directed that the personalattendance of the accused. 
mught be dispensed with, but adding that the Magistrate had always the power to 
direct her personal attendance It seems to me that the above decision will apply 
equally to section 488 (6), and that section 488 (6) gives ample powers to the 
Magistrate to pass an order generally exempting the husband and permitting 
evidence to be taken in the presence of his Pleader. In fact, if the presence of the 
accused could be generally dispensed with in a criminal case under section 353, 
Cruminal Procedwe Code, there 1s greater reason why the presence of the husband. 
under section 488 (6) may be dispensed with because after all ıt ıs a quasi-civil 
proceeding. 

Sri G N Chary, the learned Counsel appearing for the respondent in this 
petition (Sundari), urges that the proviso to section 488 (6), Criminal Procedure 
Code, distinguishes section 488 (6) from the provisions of section 353, Crimmal 
Procedure Code, and also sections 205 and 540-A, Criminal Procedure Code. 
According to him, distinction lies on the fact that in the absence of the husband, 
the proviso to section 488 (6) merely permits the Court to proceed in his absence 
but does not empower the Magistrate to issue a warrant of arrest whereas 1n the 
case of other, accused who 1s absent, a warrant could issue I am, however, unable 
to accept this submission. The proviso, 1n my opinion, has no relevancy on the 
question at issue It merely says that, where the husband ıs not present and his 
Pleader 1s not present, and there 1s reason to believe that the husband 1s wilfully 
avoiding service or wilfully neglects to attend the Court, the Magistrate may proceed 
to hear and determine the casein hus absence What we have todeal withisa 
case where the husband himself has apphed for permission to be represented by a 
Pleader, and the proviso cannot apply to this case 


Taking into account all the circumstances of the case, I set aside the order of 
the learned District Magistrate and grant an order exempting Chockalmgam from 
appearance But it ıs open to the Magistrate to insist on his personal attendance 
whenever necessary. 

RM ———— Order accordingly. 

` IN THE HIGH COURT OF JUDICATURE AT MADRAS. : 

Present .—Mr P Cuanpra REDDY, Chef Justice AnD MR. Justice P. S. Kate- 
LASAM, 

State of Madras represented by the Commussioner of 


Commercial Taxes, Madras e Appellant* 
v 1 
V Guruviah Naidu and another .. Respondents. 


Madras General Sales Tax Act (IX of 1939), section 12 (3) (1) —Exereise of revistonal power by Board of” 
Revenue under— Limitation period of 4 years prescribed —Startng pont—Merger of original order in the appellate 
order—T heory of —Relevaney and limitations. 


For the assessment year 1954-55, the Deputy Commercial Tax Officer by his order dated 29th 
February, 1956 assessed the respondent, an unlicensed dealer ın hides and skins, to tax on the assump- 
tion that unlicensed dealers in hides and skins were not hable to tax under section 6-A of the Madras 
Act IX of 1939. Not satisfied with this order, the respondent claiming further deductions appealed to 
the Commercial Tax Officer who allowed a further deduction by his order dated 7th August, 1957 
On 12th August,1960, the Supreme Court delivered judgment 1n a case holding that unlicensed dealers 
in hides and skins were hable to tax under section G-A Thereupon the Board of Revenue on the strength 
of this decision issued a notice on 23rd June, 1961, to the respondent to show cause why his turnover- 
for 1954-55 should not be refixed in accordance with the decision of the Supreme Court. 
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On the question whether the notice was issued within time allowed by law, it was contended on 
behalf of the State that under section 12 (8) (1) of the Madras Act (IX of 1939) the Board of Revenue 
may exercise its power of revision within four years from the date on which the order sought to be revis- 
ed was communicated to the assessee, that the order referred to in the sub-section was the order of the 
Commercial Tax Officer dated 7th August, 1957, m which, 1t was contended, the order of the Deputy 
Commercial Tax Officer dated 29th February 1956 merged in law and that therefore the notice issued 
by the Board of Revenue was within time. On the other hand the respondent contended that the order 
referred to 1n section 12 (3) (1) was the order of the original authority, dated 29th February, 1956, 
and that as the notice was more than four years from that date, 1t was barred by time 


Held, the order of the Board of Revenue seeking to refix the turnover of the respondent by 1ts notice 
dated 23rd June, 1961, was barred by time 


It 1s no doubt true that an order appealed against merges ın the appellate order and that thereafter 
it 1s the appellate decision alone which subsists and 1s capable of enforcement But this is qualified by 
the proposition that what merges in the appellate order under appeal ıs what was and could be the sub- 
ject-matte: of the appeal before the appellate authority and not any matter which was outside the scope 
of the appeal before the appellate authority 


Commissioner of Income-tax, Bombay v M/s Amritlal Bhogilal & Co , (1959) SCR. 718, relied on. 


In the instant case the appeal that was preferred against the order of the Deputy Commercial 
Tax Officer was by the respondent against the assessment made against him Tt was admitted that the 
Sales tax Department had no right of appeal and the question of the lability of the respondent to tax as ` 

an unlicensed dealer in hides and skins was not the subject-matter of appeal before the appellate autho- 
rity This beg the position, the theory of merger could not apply so far as the subject-matter, viz , 
the habihty of the respondent as an unlicensed dealer in hidesand skins, was not before the appellate 
authority. Hence the Board of Revenue in the present case could have exercised 1ts power of revision 
only withm four years from the date of the order of the Deputy Commercial Tax Officer 


Appeal under Clause 15 of the Letters Patent against the Order of Veeraswami, 
J , dated 18th April, 1963, and made in the exercise of the Special Original Jurisdic- 
tion of the High Court in Writ Petition No 764 of 1961 presented under Article 226 
of the Constitution of India to issue a writ of prohibition, prohibiting the respondent 
therein from proceeding with his proposed revision contemplated 1n his B/4846/61-1, 
dated 23rd June, 1961 


Additional Government Pleader (V. Ramaswam:), for Appellant. 
Sivaswami for Sundararajan and Swaswam:, for Respondent. 
The Judgment of the Court was delivered by 


Kaiasam, F —This appeal is prefericd against the decision of Veeraswami, J., 
allowing a writ petition preferred by the respondent and issuing a writ of prohibition 
against the appellant prohibiting them from proceeding with their proposed revision 
of sales tax contemplated 1n their Order B. 4846/61-1, dated 23d June, 1961. 


The respondent 1s an unlicensed dealer in hides and skins — For the assessment 
year 1954-55 he submitted a return for a gross turnover of Rs. 46,14,995-5-1. Out 
of this amount he claimed a sum of Rs 45,48,305-2-10 as not hable to tax. The 
Deputy Commercial Tax Officer by hus order, dated 29th February, 1956, assessed 
the respondent to a taxable amount of Rs 66,691-2-3, basing his conclusions on 
the decision in Noor Mohamed & Co. v State of Madras!, that unlicensed dealers 
in hides and skins were not lable to tax under section 6-A of the Madras General 
Sales Tax Act, 1939 Not satisfied with this order, the respondent preferred an 
appeal to the Commercial Tax Officer claiming a deduction of the entire amount. 
The Commercial Tax Officer allowed a further deduction of Rs 52,220-1-9, and 
assessed the taxable turnover at Rs 14,471-0-6 by hus order, dated 7th August, 
1957 On 12th August, 1960, the Supreme Court in State of Madras v M A Noor 
Mohamed & Co ?, reversed the decision ın Noor Mohamed & Co v State of Madras, 
and held that unlicensed dealers ın hides and skins were hable to tax under section 
6-A of the Act The Board of Revenue, on the strength of the decision of the 
Supreme Court in State of Madras v M A Noor Mahamed & Co ?, gave a notice 
under section 34 of Madras Act I of 1959 on 23rd June, 1961, to show cause why 
the turnover for 1954-55 should not be fixed at Rs 45,52,329-6-1 ın accordance 
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with the decision of the Supreme Court. A writ petition was preferred by the 
respondent for prohibiting the State of Madras from proceeding with the proposed 
revision of the assessment The writ petition having been allowed, the State of 
Madras have preferred the present writ appeal 


The only question that arises ın this writ appeal 1s whether the order of the 
Board of Revenue, seeking to refix the turnover by xts notice, dated 23rd June, 1961, 
is within tyme Accordmmg to the State, under clause (1) of sub-section (3) of section 
12 of the Madras General Sales Tax Act (IX of 1939), the Board of Revenue may 
exercise its power of revision withm a period of four years from the date on which 
the order was communicated to the assessee, as provided under section 12 (4) (b) 
of the Act The order referred to in the sub-section, 1t 1s submitted, 1s the order, 
dated 7th August, 1957, passed by the Commercial Tax Officer in which, it is 
contended, the order of the Deputy Commercial Tax Officer, dated 29th February, 
1956, became merged 1n law, whereas, on the side of the assessee, 1t 1s contended 
that the order referred to m the sub-section 1s the order of the Deputy Commercial 
Tax Officer, dated 29th February, 1956 and as the notice is more than four years 
from that date, the order is barred by time 


Though the notice 1s given under section 34 of the Madras General Sales Tax 
Act, 1959, by virtue of the saving clause 1n section 61 of the Act, 1t 1s conceded that 
the provisions of the old Act are only applicable Therefore, the provisions of 
the Madras General Sales Tax Act (IX of 1939), may be examined. 


Under section 9, on the submission of a return by the assessee, the assessing 
authority is empowered to assess the tax on the dealer An appeal may be preferred 
agamst the order of assessment made under section 9 to the appellate authority 
within thirty days from the date of receipt of the order of assessment. On hearing 
the appeal, the appellate authority may pass such order as ıt thinks fit and the order 
is final subject to the provisions of sections 12 to 12-G of the Act. From the decision 
of the appellate authority the assessee ıs given a right of appeal to the Appellate 
‘Tribunal within sixty days from the date of the receipt of the order. The appellate 
authority is empowered to pass such order as it thinks fit after giving the parties a 
reasonable opportunity of beng heard. From the decision of the appellate authority 
a right of revision is conferred on the assessee as well as the Deputy Commissioner 
within sixty days from the date of the communication of the order. 


Along with the right of appeal conferred on the assessee, a right of revision 
is also provided. Under section 12 the Commercial Tax Officer, the Deputy 
Commissioner and the Board of Revenue are conferred powers of revision The 
powers are exercisable suo motu or on application by the assessee. The night of an 
assessee to apply for a revision under section 12 ıs lumited, for the night of revision 
1s available only ın cases where there ıs no appeal or where he has not preferred an 
appeal The Commercial Tax Officer, m exercise of his revisional jurisdiction, 
is empowered to examine the records of any officer subordinate to him for satisfying 
himself as to the legality or propriety of such order and the regularity of the 
proceeding and to pass such order as he may think fit So also the Deputy Com- 
maissioner 1s entitled to examine the legality or propriety of the order and the regula- 
rity of the proceeding before the Commercial Tax Officer and pass such order as 
he may think fit The Board of Revenue ıs empowered to examine the legality 
or propriety of the order or the regularity of the proceeding before the Deputy 
Commissioner, and to pass such order as it thinks fit. Under sub-section (4) of 
section 12 the power of revision by the Commercial Tax Officer 1s exercisable within 
three years from the date on which the order was communicated to the assessee, 
and the power of the Deputy Commissioner and the Board of Revenues exercisable 
within a period of four years from the date on which the order was communicated 
to the assessee It may be mentioned that under sub-section (7) of section 12 the 
revising Authority shall not pass any order enhancing any assessment unless an 
oppoitunity has been given to the assessee to show cause against the proposed en- 
hancement. It will be thus seen that the revising authority exercising the powers 
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suo motu, can give notice to the assessee and enhance the assessment, while exercising 
powers ın dealing with an application by the assessee, can exercise it after giving 
him an opportunity to show cause against the proposed enhancement. 


A right of appeal 1s given under section 12-A to the assessee from the order of 
the Deputy Commissioner passed ın the exercise of his revisional powers under 
section 12 (2), and an appeal 1s also provided to the assessee from an order of the 
Board of Revenue passed under section 12 (3) to the High Court, within sixty days 
from the date of communication of the order. 

The Act provides the assessee a right of appeal to the appellate authority, 
the Appellate Tribunal, and in certain cases to the High Court. The officers 
are empowered under section 12 to exercise powers of revision suo motu or on. 
application by the assessee. An appeal also 1s provided against the orders passed. 
in revision In the case of powers of revision, the period of limitation 3s also clearly 
specified ın the Act When specific provisions regarding limitation are found. 
in the Act, ıt may, not be justifiable to travel outside the Act The contention on 
behalf of the State 1s that when once the appellate authority, as in this case the 
Commercial Tax Officer, has fixed the taxable turnover, the order of the authority 
against which the appeal is preferred 1s no longer in force and has become merged 
in the appellate order It was contended by the learned Additional Government 
Pleader that after an appeal had been decided, the original order 1s no longer avail- 
able as 1t had become merged 1n the appellate order and, therefore, the only order 
that could be revised 1s the appellate order. It was therefore submitted that the 
period of limitation of four years prescribed under section 12 (4) (b) can only be 
from the date of the appellate order In support of his contention that the order 
appealed against became merged in the appellate order, the learned Additional 
Government Pleader relied on several decisions which may be referred to In 
Knistnama Chariar v Mangammal!, st was held that under Article 179 of Schedule II 
to the Limitation Act, when a portion of a decree had been appealed agaist and a 
portion had not been appealed agamst the period of mutation for an application. 
to execute the portion not appealed against runs from the date of the decree in 
appeal  Bhashyam Ayyangar, J , observed that 


** When an appeal 1s preferred from a decree of a Court of first instance, the suit 1s continued in the 
Court of Appeal and re-heard either m whole or 1n part, according as the whole suit is litigated again in. 
the Court of Appeal or only a part ofit The final decreem the appeal will thus be the final decree in 
the suit, whether that be one confirmmg, varying or reversing the decree of the Court of first instance. 
The mere fact that a matte: 1s litigated both in the Court of first instance and again, though only 1n part, 
in the Court of Appeal cannot convert or split the suit into two and there can be only one final decree 
in that sutt vız., the decree of the Court of Appeal ” 


In Nagendranath De v. Sureshchandra De®, the Privy Counci,-construing Article 
182 (2) of the Limitation Act, which provides that where there has been an appeal, 
the time begins to run from the date of the final decree or order of the appellate 
Court, held that the period commenced only from the date when the appeal was 
disposed of. Their Lordships observed that there was no warrant for reading into» 
the words quoted any qualification either as to the character of the appeal or as 
to the parties to it. The two decisions relied on were rendered in construing the 
provisions of the Limitation Act. The article governs the application 
for the execution ofa decree or orderof any civil Court, and the starting 
point of the limitation is given as the date of the final decree or order of the appellate 
Court It was held that even ifthe appeal was only against a part of the decree,, 
the date of the appellate decree alone would furnish the starting point of lumitation. 
The view taken in the two decisions was on the construction of the meaning of the 
words 1n the article, and 1s not helpful in deciding the question on hand. 


The learned Additional Government Pleader relied on a decision of the Supreme 
Court reported in Commissioner of Income-tax, Bombay v Ms. Amnilal Bhogilal &? Co.3 
for the proposition that the decision of the appellate authority 1s the operative 
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decision in law, whether 1t confirms, modifies or reverses the decision of the authority 
appealed against In the case cited, the assessee firm was granted registration by 
the Income-tax Officer. The assessee preferred an appeal against the assessment 
made against him under the Income-tax Act to the Appellate Assistant Commissioner. 
The Appellate Assistant Commussioner under the Act was empowered to confirm, 
reduce, enhance or annul the assessment ın the appeal The Appellate Assistant 
Commussioner was not empowered to cancel the order of registration made by the 
Income-tax Officer The 11ght of appeal 1s given only to the assessee and no appeal 
could be filed by the Department against the order of registration of the firm In 
the circumstances, the Supreme Court held that 1f any order had been deliberately 
left out from the jurisdiction of the Appellate Assistant Commussioner, ıt would not 
be open to the appellate authority to entertain a plea about the correctness, propriety 
or validity of such an order. It was further held that if the contention was to be 
accepted, ıt would virtually give the Department a right of appeal against the order 
1n question and there can be no doubt that the scheme of the Act was not to give 
the Department a right of appeal to the Appellate Assistant Commussioner agamst 
any orders passed by the Income-tax Officer. The Supreme Court further observed 
at page 724 . 

“ If that be the true position, the order of registration passed by the Income-tax Officer stands 
outside the jurisdiction of the Appellate Assitant Commissioner and does not strictly form part of the 
proceedings before the appellate authority Even after the appeal ıs decided and ın consequence the 
appellate order ıs the only ordei which 1s valid and enforceable m laws what merges in the appellate 
order 1s the Income-tax Officer’s order under appeal and not his, order of registration which was not 
and could never become the subyect-matter of an appeal before the appellate authority The theory 
that the order of the Tribunal merges 1n the order of the appellate authority cannot therefore apply 
to the order of registration passed by the Income-tax Officer 1n the present case ^ 

This decision, far from supporting the contention of the learned Additional 
Government Pleader, concludes the case against him. It 1s no doubt an authority 
for the proposition that as a result of the confirmation or affirmance of the decision 
of the Tribunal by the appellate authority the original decision merges in the 
appellate decision and 1t 1s the appellate decision alone which subsists and 1s opera- 
tive and capable of enforcement But the above statement of law is qualified by 
the observation that what merges in the appellate order under appeal is what was 
and could be the subject-matter of the appeal before the appellate authority and 
not any matter which was outside the scope of the appeal before the appellate 
authority. In the present case the appeal that was preferred against the order of 
the Deputy Commissioner was by the assessee against the assessment made against 
him Itis admitted that the Sales Tax Department has no right of appeal and the 
question of the liability of the assessee to tax as an unlicensed dealer in hides and 
skins was not the subject-matter of appeal before the appellate authority. On the 
authority of the Supreme Court the theory that the order of the Deputy Commercial 
‘Tax Officer merged with the order of the appellate authority cannot apply so 
far as the subject-matter namely the liability of the assessee as an unlicensed dealer 
an hides and skins was not before it The learned Additional Government Pleader 
submitted that the order of assessment should be treated as a single one bringing 
within it the entire assessable turnover and capable of being set aside either by 
appeal or revision and that there can be only one final order of assessment all 
through. The learned Additional Government Pleader relying on the decision 
in State of Madras v. Indian Coffee Board’ submitted that as the order 1s one and 
indivisible the assessment of the Deputy Commercial Tax Officer as a whole should 
be deemed to have been merged 1n the order of the Commercial Tax Officer, This 
submission cannot be accepted as ıt is against the decision of the Supreme Court 
in Commussioner of Income-tax, Bombay v M|s. Amrit lal Bhogilal & Co È. In State of 
Madras v. Indian Coffee Board! the assessee was assessed on a turnover of 
Rs 3,89,38,275 for the year 1949-50 The assessee took the matter on appeal 
to the Deputy Commercial Tax Officer The appeal was dismissed on 31st May, 
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1951. The assessee took a further appeal to the Sales Tax Appellate Tribunal and 
the Tribunal confirmed the order of assessment on 24th July, 1952 A revision 
by the assessee to the High Court was also dismissed by the High Court on 14th 
April, 1954 After the Ti:bunal dismissed the appeal on 24th July, 1952, and 
during the pendency of the revision before the High Court the Deputy Comnus- 
sioner of Commercial Taxes 1mitiated. proceedings suo motu under section 12 of the 
Act to revise the order of assessment confirmed by the Commercial Tax Officer. 
According to the Deputy Commissioner a sum of Rs 33,73,733 was not entitled 
to exemption The assessee objected to this assessment by the Deputy Commissioner, 
but the Deputy Commissioner revised the assessment — Against the said assessment 
by the Deputy Commussioner the assessee preferred an appeal to the Tribunal. 
'The Tribunal held that as the original assessment had been appealed against to 
the Tribunal and as the matter was taken up further to the High Court on revision, 
the order of the Commercial Tax Officer should be deemed to have been finally 
merged in the order of the High Court and that the Deputy Commissioner had 
no power to reopen the assessment in exercise of his revisional jurisdiction. Against 
the decision of the Appellate Tribunal the State of Madras preferred the revision. 
This Court observed at page 250 - 

* Tf the Tribunal had already passed an order on an appeal by the assessee against the order of the 
Commercial Tax Officer, 1t should be anomalous to have another appeal on the same subject-matter, 
viz , the assessment, to the Tribunal, after the Deputy Commissioner has passed an order m exercise of 
Jus revisional jurisdiction with reference to the same assessment Principle and reason suggest that there 
should be no scope for the Appellate Tribunal adjudicating on the same assessment over again, and 
that the jurisdiction of the Deputy Commissioner should end when the Appellate Tribunal has passed 
its order in exercise of its appellate jurisdiction ” 

It may be noticed that the decision was mainly on the ground that the decision 
of the Appellate Tribunal became final and that there should be no scope for the 
Appellate Tribunal to adjudicate on the same assessment over agam and that 
the Deputy Commussioner’s jurisdiction should end whenthe Appellate Tribunal, 
had passed its order Weare ın respectful agreement with the view of the Bench 
for under section 12-A the decision of the Appellate Trmbunal 1s final Under 
section 12-A, sub-section (9) of the Act subject to the provisions mentioned in 
the section after the Appellate Tribunal had passed its order there could be no 
scope for its passing another order over the same assessment or for an inferior 
authority modifying the order by exercising its revisional jurisdiction. The Bench 
observed : 


“The existence of such a power would show that the whole order of the Commercial Tax Officer 
forms the subject-matter of the appeal When, therefore, the Appellate Tribunal passes an order un- 
der section 12-A (4), the order of the Commercial Tax Officer would be superseded by that of the 
Tribunal. 


From the above observation 1t was contended that the order of the Appellate 
Authority superseded the order of the Deputy Commercial Tax Officer and, therefore, 
the only order that was available for revision was that of the Commercial Tax 
Officer. We are unable to draw any such inference from the passage quoted above. 
Further ıt will have to be noted that the scope and effect of section 12-A of the 
Act was not under consideration by the Bench m that case The decision reported 
in Commissioner of Income-tax v Messrs Tejajt Farasram' was next referred to by 
the learned Additional Government Pleader Chagla, CJ, while dealing with an 
assessment order confirmed by the Appellate Assistant Commissioner. of Income-tax 
held that the order of the Income-tax Officer merged 1n the order of the Appellate 
Assistant Commissioner In the case cited the Income-tax Officer passed an order 
assessing the capital gains of the assessee at Rs 25,000 ‘The assessee preferred 
an appeal to the Appellate Assistant Commissioner who confirmed the order and 
dismissed the appeal by the assessee The Commussioner of Income-tax revised 
the order of assessment by enhancing ıt to Rs 10,00,000 The Bombay High Court 
held that by enhancing the assessment to Rs 10,00,000, the Commissioner was 
not revising the order of the Income-tax Officer, but was révising the order of the 
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Appellate Assistant Commussioner who had confirmed the order of the Income- 
tax Officer and dismissed the appeal of the assessee It was observed that once an 
appeal was preferred from the order of the Income-tax Officer and an order was 
passed in that appeal the order of the Income-tax Officer became mei ged ın the order 
of the Appellate Assistant Commussioner and when the Commissioner enhanced the 
assessment he was not revising the order of the Income-tax Officer but revising only 
the order of the Appellate Assistant Commissioner It was admitted that the 
Appellate Assistant Commissioner had very wide jurisdiction, and when once an 
appeal was preferred by the assessee, the power of the Appellate Assistant Commis- 
sioner was not confined to only those questions which had been raised by the assessec. 
In the case before the Bombay High Court the power of the appellate authority to 
pass an order sought to be made by the revising authority was not in dispute, while, 
in the case before us, it 1s admitted that the mght of appeal was available only to 
the assessee and that the appellate authority could never have passed the order which 
the revising authority purported to make. The theory of merger referred to by the 
Bombay High Court should be read subject to the qualification laid down by the 
Supreme Court ın Commisstoner of Income-tax, Bombay v Messrs Amritlal Bhogilal and 
Co. 1, and can only be confined to the subject-matter of the appeal before the appel- 
late authority. 


In Madura Mills Co., Ltd v State of Madras?, a Bench of this Court held that the 
general rule that an order of an inferior Tribunal appealed against and confirmed 
by a superior Tribunal gets merged in the final order on appeal 1s not of universal 
application The assessee, Madurai Mills Co, Ltd, returned a turnover of 
Rs. 15,27,61,883-8-4 for the year 1950-51 The Deputy Commercial Tax Officer 
assessed the turnover at Rs 15,44,09,109-3-11. The assessee preferred an appeal to 
the Commercial Tax Officer. The Commercial Tax Officer excluded a sum of 
.Rs. 1,44,294-14-4 In pursuance’of the order of the Commericial Tax Officer 
arevised assessment was made Then the assessee preferred a revision petition to the 
Deputy Commussioner of Commercial Taxes, in which the only objection he raised 
was that he should not have been assessed to tax óra sum of Rs 6,57,971-4-9 which 
he had collected as tax. The assessee did not raise any objection against the order 
of assessment by the Deputy Commercial Tax Officer or the Commercial Tax Officer 
in regard to any other matter. The Deputy Commussioner dismissed the revision 
petition on 21st August, 1954 The Board of Revenue issued a notice on 4th August, 
1958, calling upon the assessee to show cause why the assessment should not be revised. 
to include in the net turnover the sum of Rs 7,74,62,706-1-6 as that amount was 
wrongly excluded by the assessing authority It was contended by the State that 
under section 12 (4) (4) of the Act, the order of the Commercial Tax Officer, dated 
28th November, 1952, became merged 1n the order of the Deputy Commussioner of 
Commercial Taxes, dated 21st August, 1954, and-as the Board of Revenue sought to 
revise the order within four years on 4th August, 1958, 1t should be held that the 
order was within tumme It was contended on behalf of the assessee that the order 
sought to be revised was only that of the Deputy Commercial Tax Officer of 28th 
“November, 1952, and was, therefore, out of time The Bench, after considering the 
various provisions of the Act, held that there was a clear demarcation regarding 
the scope and ambit of the revisional powers exercisable suo motu by the authorities 
and on application by the assessee It observed that the subject-matter of a revision 
proceeding started suo motu was always the question of enhancement, while the sub- 
ject-matter in a revision moved by the assessee was always the question whether he 
was entitled to any relief by way of reducing the assessment Even where both sets 
of revision proceedings were conducted together in a common enquiry or successively , 
the subject-matter remained quite distinct and separate In the case before us, it 
is unnecessary to consider the question whether the subject-matter ın revision was 
the same or distinct and separate, for the order sought to be revised was passed by 
the appellate authority in exercise of its powers under section 11 ofthe Act. Deahng 
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with the language of section 12 1t was held that there was hardly any scope for 1invok- 
ing the principle of merger of the order of the assessing authority 1n the order of the 
revising authority. It was held that the exercise of revisional power could be with 
reference to portions of ordeis of assessment, and where portions of the order alone 
were before the revising authority, the dismissal of the revision petition did not tanta- 
mount to a confirmation by the revising authority of other portions of the orders of 
assessment, which were not before that authority and the subject-mattei of the deci- 
sion of the revising authority moved by an assessee was ın no way affected by the 
potential power of that authority to take action suo motu if it thought fit It was 
further observed that the existence of such a dormant power could not operate to 
bring about an enlargement of the scope of the actual decision 1n the matter. 


Without expressing any opinion as to the nature of the revisional powers under 
section 12 of the Act, we are clearly of the opin:on that the theory of merger 1s not 
applicable, ın this case as the order of the inferior "Tribunal cannot merge in the 
appellate order when the order could not form the subject-matter of appeal. 


"The decision in Madura Mills Co , Ltd v. State of Madras!, was referred to and 
relied on by a recent decision of a Bench of this Court ın Jamulabdeen Sahıb v. State 
of Madras? On a consideration of the entire case-law placed before us, we have no 
hesitation in holding that the theory of merger is not applicable in this case and 
Board of Revenue could have exercised 1ts powers of revision only within four years 
from the date of the order of the Deputy Commercial Tax Officer 'The Act has 
made elaborate provisions, providing for appeals and revisions and specifying the 
time within which such reliefs should be asked for. When the Act itself has made 
specific provisions providing for limitation, there is no justification. for travelling 
outside the Act for fixing the period of limitation. The general piinciple that the order 
appealed agaist merges ın the appellate order.and the appellate order 1s the only 
effective and enforceable order ıs not unqualified in its apphcation It can have 
no application 1n a case where the question could not form part of the proceedings 
before the appellate authority and ın which the appellate authority could not have 
passed an order sought to be made by the revismg authority In the present case 
the Commercial Tax Officer, exercising his appellate powers, could not have assessed 
the assessee as unlicensed dealer under section 6-A, for the assessee only had a night 
of appeal and the Department had no right to ask for the enhancement of the assess- 
ment To permit the revising authority to enhance the assessment which the appel- 
late authority could not have done, ıs not ın consonance with the scheme of the 
Act The power of revision conferred under section 12 1s restricted and can only 
be exercised by the authority for satisfying itself of the legality or propriety of the 
order and the regularity of the proceedings before the inferior Tribunal While 
purporting to satisfy itself about the legality or propriety of the order, the revising 
authority cannot pass an order which the appellate authority could not have legally 
passed 


In the result, we see no reason to interfere with the order of Veeraswami, Jy 
"The appeal fails and ıs dismissed with costs. 


Y.K. Appeal dismissed, 
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.IN THE HIGH COURT OF JUDICATURE AT MADRAS 
Present —Mr Justice K  VEgRAswAM: AND Mr Justice T. VENKATADRI. - 


The State of Madras, represented by the Commissioner for " 
Hindu Rehgious and Charitable Endowments, Madras 
and another .  Appellants* 
v 
Sambandamurthı Mudaliar .. Respondent 


Madras Hindu Religious and Gharitable Endowments Act (XXII of 1959), sections 70 (1) (1) and 6 (9)— 
Suit against order of Commusstoner—Pertod of limitation Computation of —Application for copy of order wrongly 
made to Deputy Commissioner instead of to the Commussvoner— Time lost thereby sf can be excluded —Hereditary 
trustee—Who z5— Trustee elected by usage capable of holding office only for a term of years —If a hereditary trustee. 


t 

In exercise of the powers under section 116 (2) of the Madras Hindu Religious and Charitable 
Endowments Act (XXII of 1959) the State Government framed certain rules governing the procedure 
for grant of certified copies Rule 3 (u) thereof provided that if an application for a copy 1s made to a’ 
Deputy Commissioner or an Assistant Commissioner of the Hindu Religious and Charitable Endow- 
ments and the document 1s one of which a copy cannot be granted by him, he should forward the appli- 
cation to the Commussioner of the Hindu Religious and Charitable Endowments with his remarks 
The sub-rule thus pre-supposes that if an application was filed before the Deputy Commissioner, who 
could not grant the certified copy, 1t could not, on that account, be regarded as improperly presented. 


Where therefore a party aggrieved by an order of the Commissioner, applies, 1n order to file a suit, 
for a copy of the order with the annexure, not to Commissioner himself but to the Deputy Commissioner 
and the latter directs the applicant to apply to the Commissioner, the time lost in making the applica- 
tion to the Deputy Commissioner should be excluded in computing the period of limitation prescribed 
under section 70 (1) (1) for filing a suit against the order. 


The definition of hereditary trustee in section 6 (9) of Madras Act (XXII of 1959) includes three 
types of cases — (1) succession to the office of trusteeship devolving by hereditary right, (11) succession 
to such office being regulated by usage and (111) succession being specifically provided for by the foun- 
der, provided the scheme of such succession 1s süll in force 


Where a trustee 1s elected by usage, his office could be regarded as hereditary, but where the office 
by such election can be held only for a term of years, though by usage, and not for life the office could 
not be regarded as hereditary within the meaning of section 6 (9). 


State of Madras v. Ramakrishna, (1957) 2 ML J 252 ILR. (1957) Mad 1084, relied on. 


Appeal against the Decree of the Subordinate Judge, Nagapattinam, in Original, 
Suit No 39 of 1961. ` 


Government Pleader (A Alagırıswamı) and K S Bhaktavatsalam, for Appellants. 


S. Mohan Kumaramangalam for R Shanmugham and K. Ramachandran, for Respon- 
dent. 
The Judgment of the Court was delivered by 


Veeraswamı, J —The defendants are the appellants from a decree setting aside 
the order of the first defendant, whois the Commissioner, Hindu Religious and 
Charitable Endowments, Madras, dated 10th May, 1960 by which he confirmed the 
order of the second defendant, the Deputy Commussioner in the same department, 
holding that the trusteeshup of the Kumaran Kod in Manjakollai village ıs not 
hereditary The respondent was elected as a trustee by the Senguntha Mudaliar of 
Manjakollai village at a meeting held on 27th June, 1957. According to him, the 
temple was founded two hundred years ago by the members of his community and 
since then the management of the temple and its affairs has continuously been in 
the Senguntha Mudaliar community of Manjakollai, and that no person other than 
one elected as trustee by the community had at any time any right of control and 
management of the temple and its properties. In 1926, the temple was declared 
as an excepted temple under the provisions of Madras Act I of 1925 The trusteeship 
of the temple 1s, therefore, as the respondent would maintain, hereditary. The appel- 
lants, however, took a different view of the matter and proceded on the basis that 
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Kumaran Koll ıs not one whose trusteeship 1s hereditary On an appheation for 
the purpose made by the respondent, the second defendant, in the first instance, 
held that the trusteeship of the institution was not hereditary, and an appeal by 
the respondent to the Commusstoner failed, hus order being dated 10th May, 1960. 
He instituted the suit on 9th January, 1961. 


In the Court below, two questions were raised * (2) whether the respondent 
is a hereditary trustee as clarmed by him, and (1) whether the suit was within 
time The Court below answered both the questions ın favour of the respondent 
and decreed the sunt, 


Before us, the learned Government Pleader has reiterated the same two points. 
We shall first dispose of the second one relating to mutation A copy of the order 
of the Commissioner, dated 10th May, 1960, was transmitted to the respondent on 
18th May, 1960, but since 1t was not accompanied by the annexure to the order, 
the respondent applied on Ist June, 1960, to the second defendant for a copy thereof 
The respondent deposed that he was directed by the second defendant to apply to 
the first defendant for a copy and thereafter he filed an application to the Gommis- 
sioner on 25th August, 1960, and actually received a copy of the annexure on 13th 
October, 1960. It was contended for the department that the suit was out of time 
since section 70 (1) (1) of Madras Act XXII of 1959 allowed only ninety days from 
the date of receipt of the order for institution of a sut This will depend upon whe- 
ther the time lost by the respondent 1n making an application to the second defen- 
dant could be allowed in his favour No doubt, the second defendant could not 
grant a copy of the annexure, since 1t related to an order passed by the first defendant. 
But we find that in exercise of the powers under section 116 (2) (v1) of the Act the 
State Government framed certain rules governing the procedure for grant of cert:- 
fied copies—wde G O. Ms. No. 865, Revenue, 15th February, 1960. Rule 3 (11) 
provides that 1f an application for a copy 1s made to a Deputy Commussioner or an 
Assistant Commissioner and the document 1s one of which a copy cannot be granted 
by him, he should forward the application to the Commissioner with his remarks 
This the second defendant does not appear to have done The sub-rule pre-supposes 
that if an application was filed before the Deputy Commussioner, who could not 
grant the certified copy 1t could not, on that account, be regarded as improperly 
presented for, the sub-rule requires the Deputy Commissioner to transmit it to the 
"Commissioner with his remarks so that ıt could be complied with We are, therefore, 
of the view that the respondent is entitled to credit for the time ‘taken between 
Ist June, 1960 and 25th August, 1960, for, 1f the application had been transmitted 
by the second defendant, as required by the rules, to the Commussioner, no question 
of any bar of limitation could have arisen. It follows, the suit was instituted in 
time. 


On the first point argued before us as to the nature of the trusteeship of the sut 
institution, the Court below, on the evidence before it, found that over a long period 
of years the trustee to the institution was elected by and from the Senguntha Muda- 
lars of Manjakolla1 and that the respondent was such a representative chosen by 
the Manjakollai Senguntha Mudahars in pursuance of the long usage. It was, 
therefore, of the view that the trusteeshup was hereditary withm the meaning of 
section 6 (9) of Madras Act XIX of 1951. This Act has since been substituted by 
Madras Act XXII of 1959 but the definition of hereditary trustee 1s identical in both 
the Acts. Section 6 (9) 1s as follows: 


** Hereditary trustee means the trustee of a religious institution succession to whose office devolves 
by hereditary right or 1s regulated by usage or 1s specifically provided for by the founder, so long as such 


scheme of succession 1s 1n force ” 

The definition read 1n the same way even before 1951 with this limited difference 
that before, 1t included. the case of succession to the office by nomination by the 
trustee for the time being The definition, as we find to-day, includes three types 
of cases, (1) succession to the office of trusteeship¥ devolving by hereditary right, 
(ii) succession to such office being regulated by usage and (11) succession being speci- 
fically provided for by the founder, provided the scheme of such succession 1s still 
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in force In the second category of cases, the question had ansen in one or two 
cases before this Court as to whether, where a trustee 1s elected by usage, his office 
could be regarded as hereditary The latest of them ıs State of Madras v. Ramakrishna}. 
There the management of Sr1 Parthasaratht Swami temple is governed by a scheme 
settled by this Court in 1924 The scheme provides that the dharmakarthas shall 
be three 1n number and shall hold office for a period of five years from the date of 
appointment. The mode of appointment is by election by persons whose names are 
included on the date of election ın the list of voters maintained by the temple The 
qualifications for such voters are also mentioned 1n the scheme When a vacancy 
arose in one of the places of the dharmakarthas the Commissioner for Hindu Reli- 
gious Endowments filled 1t up by exercising hus power of appointment under the 
provisions of Act XIX of 1951, the validity of which was contested by means of a 
petition under Article 226 of the Constitution Subba Rao, J (as he then was) 
quashed the order of appointment on the view that section 42 of that Act had no 
application as the trustees of the temple were hereditary trustees On appeal under 
the Letters Patent a Division Bench considered that though the scheme recognized 
the earlier usage of electing trustees the language 1s regulated by usage in the definition 
of hereditary trustees would not be applicable to a temple 1f succession to the trusteeship 
was regulated by usage but 1s no longer regulated by usage Though this was suffi- 
cient to dispose of the appeal, the learned Judges proceeded to consider the precise 
scope of the word succession 1n the definition in the context of the language is regulated 
by usage ‘They were prepared to hold that succession to an office of trustee by elec- 
tion may well be comprehended by section 6 (9). But at the same time they were 
of the view that were the office of trusteeship by election can be held only for a term 
of years, though by usage, it could not possibly be brought within the purview of 
this provision. They expressed their view in the following words (at page 1090). 


** Tt appears to us to be singularly inappropriate to say that there 1s a succession of A's office to 
another when on the efflux of the period for which 4 was appointed, there 1s a vacancy and B 1s elected 
to that vacancy It 1s quite possible that for that vacancy A himself might be re-elected because a 
retiring trustee 1s eligible for re-election The possibility of A being the successor of A himself 1s not 
merely an anomaly, 1t 1s an impossible legal position No man can succeed to his own office. ” 


That is precisely the case here Though the observations of the Division Bench in 
that case were obiter, because the appeal was disposed of on the other point, we are, 
with great respect, 1n agreement with those observations. 


Mr Mohan Kumaramangalam for the respondent realized the force of the obser- 
vations in that case and that they would govern the instant case. But learned Counsel 
argued that the limited interpretation. placed in that case on the word succession 
requires reconsideration He says thatif election to the office of trusteeshipis regulated 
by usage and if that falls within the ambit of succession, there ıs no reason to hmt 
its scope to election to an office which will be held for life and not for a period of 
years Succession which 1s contemplated by the definition is to an office and there is 
no anomaly, according to the learned Counsel, 1n A succeeding to A's office, if the 
appointment to the office 1s by election and the duration of the office 1s regulated 
by usage Where the office itself can be held, according to usage, for a term of 
years, 1t 15 not impossible for A, who 1s re-elected as a trustee, to continue to hold 
that office in succession It is said that succession ın the sub-section is not used 
with reference to the practice sanctioned by usage But what is important to note 
is that the definition is that of a hereditary trustee and 1s in terms of succession to the 
office as regulated by usage While succession indicates continuity, ıt also implies 
that ıt ıs from one to another. It looks to us to be inappropriate and odd that A, 
who has been elected as a trustee succeeds to the office of the trusteeship when he 1s 
re-elected The same person cannot succeed to himself when re-elected ; he con- 
tinues in office and not succeeds to it Following State of Madras v Ramakrishna}, 
therefore, we hold that, although the respondent was elected in accordance with 
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the usage, inasmuch as the office can be held only for a term, he cannot be regarded 
as a hereditary trustee. 


The appeal is allowed and the deciee of the Court below 15 set aside The 
appellants will be entitled to their costs throughout. 


V.K. ———— Appeal allowed 


' IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —MR Justice M. NATESAN. 


T. S Devaraja Gramanı . — Petitoner* 
v. 
Murugesan . Respondent 


Madras City Tenants’ Protection Act (III of 1922), as amended by Madras Act (XIX of 1965), sections 3 and 
9—-Lessee of vacant site erecting superstructure thereon—Sale of superstructure by lessee without assignment of tenancy 
—Purchaser, however, attorning to landlord prior to 1955-—If entuled to claim benefit of sectwn 9— Predecessor- 
an-interest ® in section. 3—Meaning of . 


Where a lessee of a vacant site erects a superstructure thereon and thereafter sells the superstruc- 
ture to another without, however assigning the tenancy and subsequently but before the coming into 
force of Madras Act XIX of 1955, the purchaser attorns to the lessor and thereafter begins to pay rent to 
the lessor for the land alone, the purchaser would be entitled to claim the benefit of section 9 of the 
Madras City Tenants’ Protection Act, 1922 as amended 1n 1955 In such a case it cannot be said that 
the purchaser, having only purchased the superstructure and nothaving an assignment of the lease- 
hold right from the lessee, cannot clam any benefit under the Act The contention that when the pur- 
chaser attorned to the landlord there was already a building on the land, that the land would therefore 
be a part of the building and that consequently the purchaser cannot be a tenant of the “ land ” under 
the Madras City Tenants’ Protection Act, 1s clearly untenable The principle that a site built upon 
becomes part of the building 1s not an abstract principle of law applicable under all circumstances 
Its applicability will depend on the provisions of the Act under consideration 1n relation to the facts and 
particularly the concept of building 1n the provision that has to be construed The legislative intent 
emerging from the Act read as a whole has to be kept 1n the background. 


The “land " dealt with under the Madras City Tenants’ Protection Act 15 land built upon with 
appurtenantland Still itis provided in section 2 (2) that land does notinclude building The provi- 
sions of the Act relating to compensation for the building cannot ın the nature of things embrace the 
land built upon and wherever the Act refers to ‘ building’ 1t 1s proper to exclude from the conception 
of building the treatment of the site built upon as part of the building It is an accepted canon of 
construction that the same word, unless the context compels or otherwise requires, will bear the same 
meaning throughout the Act 


Nor has the contention any force that the original lessee who put up the superstructure, not having 
assigned the tenancy but having only sold the building,was not the purchaser's *'predecessoram-interest? 
within the meaning of that term n section 3 so as to entitle the purchaser to claim the benefit of section 
9, There 1s no reason for limiting the scope of the phrase ‘ predecessor-in-interest’ in section 8. It is 
not necessary that the tenant in occupation must come m as tenant by privity of interest in the tenancy 
with the prior tenant who put up the structure, m order that the latter may be deemed to be a ‘ prede- 
cessor-in-interest ’, The term should be understood only as meaning “ one that went before him n= 
interest ” 

Petition under section 115 of Act V of 1908 praying the High Court to revise 
the Order of the Court of Small Causes (Chief Judge), Madras dated 18th January, 
1964 and made in Ejectment Appeal No 25 of 1963 (MP No 971 of 1961, m 
Ejectment Suit No 158 of 1961 on the file of the Second Judge, Court of Small 
Causes, Madras). 


V. C. Veeraraghavan and M D Lakshminarasimhan, for Petitioner 
P S Chnnappa, for Respondent. 
The Court delivered the following 


Jopcmenr.—This revision 1s directed against the order of the appellate Court 
allowing an application under section 9 of the MadrasCity Tenants’ Protection Act, 
1922, hereinafter referred to as the Act The landlord who 1s the petitioner before 
me instituted a proceeding ın ejectment under section 41 of the Presidency Small 
Cause Courts Act, unpleading therein the present respondent who claims to be a 
tenant under the said Act and one Thulukanathammal as defendants The res- 
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pondent was impleaded as the second defendant ın the suit asa person unauthorisedly 
seeking to put up a superstructure on the property ‘Thulukanathammal was 
shown as the first defendant and impleaded as a tenant of the land under the plam- 
tff The plamt proceeded on the allegations that Thulukanathammal never put 
up any superstructure thereon and that in January, 1961, the present respondent 
came on the land as having been inducted thereon by her and started putting up a 
superstructure 


In the enquiry that followed the application of the present respondent for 
relief under section 9 of the Act, it has now been found that these averments of the 
plaintiff are false It is brought out m the evidence that the superstructure has been 
there from prior to September, 1955 when the City Tenants’ Protection Act was 
amended Thulukanathammal was originally a tenant under the plamtıff, the 
lease deed showing the tenancy bemg Exhibit B-1 dated 12th September, 1953 
The purpose of the lease was to enable the lessee to put up a hut thereon The 
present respondent, the applicant under section 9 of the Caty Tenants’ Protection 
Act, became the purchaser of the superstructure on 12th September, 1953 itself from 
the said Thulukanathammal ‘The Appellate Authority examining the evidence 
has come to the conclusion that it had been established beyond doubt that the res- 
pondent was residing in the hut on the suit plot prior to 1955 from about the time 
of his purchase ın 1953 and that he had been paying rent to the plamtiff The 
conclusion of the appellate Court 1s, that the respondent had been a tenant under the 
plaintiff from about 1953 and was therefore entitled to relief under the Act On 
this finding, the matter has been remanded to the trial Court for further steps and 
proceedings under the Madres City Tenants’ Protection Act, 1922 as subsequenily 
amended The finding that the respondent 1s a tenant and that the structure had 
been on the land even long pior to 1955 bemg findings of fact are naturally not 
open to challenge. 


Learned Counsel Mr. V C Veeraraghavan, appearing for the plaintiff-landlord 
attacks the order of the Court below on a new basis not put forward in the Courts 
below which has some jurisdictional flavour ın ıt The learned Counsel contends 
that as the respondent purchased only the superstructure from Thulukanathammal, 
and had not got an assignment of the leasehold nght from her, he cannot clam 
any benefit under the Act The argument 1s elaborated thus. Under the Act, 
only a tenant 1s entitled to the benefits under the Act Assuming that subsequent 
to his purchase of the superstructure, the respondent attorned to the landlord and he 
was treated as a tenant when this tenancy of the respondent came into existence, there 
was already a building on the land and the land would therefore be a part of the 
building The tenancy of the respondent, 1n the circumstances, would not be a 
tenancy of the land and therefore he cannot claim to be a tenant of the ‘land ° 
under the Act Learned Counsel would contend that for a succeeding tenant to 
be entitled to benefits under the Act, he must be an assignee not only of the super- 
structure from the prior tenant, but must be an assignee of the leasehold interest 
also It 1s contended that ın such a case only, ıt could be held that a relationship 
of landlord and tenant had continued unbroken [It is contended that even if one 
tenant follows another 1n occupation without break but without the tenancy itself 
bemg transmitted the change would destroy the tenancy of the land sufficiently to 
make the Act inapplicable This contention meets only a case where the prior 
tenant leaves the structure whole to the next tenant But I suppose ıt will yield toa 
case where the subsequent tenant has dismantled the hut he had purchased and 
closely following on the heels of his predecessor re-erects ıt It must be noted that 
no claim is put forward that in the process of one tenant succeeding another 
without an assignment of the tenancy, the landlord has become the owner of the 
superstructure despite its transfer between the tenants. 


I am unable to accept the subtle distinction in the devolution of rights. When 
protection 1s granted under a statute, 1t could be taken away only on substantial 
principles of law that could co-exist, with the rights conferred ‘True, if the res- 
pondent’s tenancy had not been recognised before the Act was amended m 1955, 
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he would only be an owner of the superstructure, and would not be entitled to any 
protection under the Act But I cannot understand how ıt could be contended that 
the landlord has leased a building when he had no ownership im the superstructure. 
There has been no augmentation of his rights 1n the land by the building apart from 
what the Act has chosen to recognise or define and the several provisions of the Act 
like sections 4, 5, 6 and 7 meticulously maintain a distinction. 


The question not having been raised ın this form, the lower Courthasnotadverted 
to certain other vital evidence ın this case, ın the face of which this contention may 
not even be tenable The respondent has deposed that Thulukanathammal never 
lived in the hut and ın fact one Murugan who was living on the site thereon had 
originally putupa hut It was during his occupation that Thulukanathammal got a 
lease of the land and immediately he purchased from her the right to the superstruc- 
ture Ever since he was paying the ground rent to the landlord Thulukanatham- 
mal has given evidence as PW 2 and it 15 not her case that the respondent was her 
tenant She speaks to selling the house to the respondent It must also be noticed 
that when Thulukanathammal sold the superstructure to the respondent, she was 
selling the superstructure as a house and not a brick mortar, rubble and thatching 
materials The document evidencing the sale refers to the fact that the ground was 
under lease On the finding that the Jandlord has recognised the tenancy of the 
respondent and as the landlord has no interest in the superstructure, the tenancy 
can only be of the land He has been receiving only the ground rent therefor It 
may be that the land has become part of a building as the building cannot retain its 
character as building without the land but the interests of the landlord 1n the premises 
is ın the land, the ownership in the superstructure and land remaiming severed. 
No doubt as observed by a Division Bench of this Court ın Subramania Naicker v. 
Muthuvel Chetty!, mere possession of the superstructure by a purchaser without any 
tenancy in respect of the land on which the superstructure stands cannot confer on 
the appellant any right under the Act The followmg observations of the Bench 
in my view, indicate that once the owner of the superstructure 1s accepted as tenant 
by the landholder, the tenant would be entitled to claim the benefits under the 
Act Their Lordships Rajamannar, G J, and Ramachandra Iyer, J , observed . 


** Mere possession. of the superstructure without any tenant in respect of the land on which the 
superstructure stands cannot confer on the appellant any right under the Act Indeed ıt 1s clear that 
the appellant (second defendant) cannot claim to be legally a tenant of the land under anyone He 
attempted to attorn to the plaintiff but the plaint:ff would not accept him as his tenant There is, 
therefore, no valid defence open to the second defendant-appellant to the claim of the plamtiff for 
possession of the land ^? 

The question has to be considered with reference to the definition of “landlord” 
and “tenant” m the Act and the other provisions of the Act ‘Land’ 1s defined under 
section 2 (2) of the Act as not including buildings. The definition of landlord 
material for the present purpose runs thus: 

** “Landlord’ means any person owning any land, and includes every person entitled to collect the 
rent of the whole or any portion of the land  . 2 

The definition of “tenant” relevant for our present purpose runs thus : 

** Tenant’ in relation to any land— 

(1) means a person liable to pay rent 1n respect of such land, under a tenancy agreement expres- 
sed or implied, and 

(u) includes (a) any such person as 1s referred to in sub-clause (1) who continues in possession of 
the land after the determination of the tenancy agreement, and (5) the heirs of any such person as Is 
referred to in sub-clause (1) and sub-clause (u) (a) , but does not include a sub-tenant or his heirs ” 
The contention of the learned Counsel for the landlord before me that the land 
built upon must be deemed to be part of the building 1s not founded on the basis 
of any agreement between the parties but ıs a purely legal submussion I cannot 
see how to accept the submussion 1n the face of the clear and unequivocal definition 
of the word “land” as not including building The principle that a site built upon 
becomes part of the building is not an abstract principle of lew applicable under 
all circumstances Its applicability will depend on the provisions of the Act under 





1 L.P A No. 11 of 1956 (unreported). 
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consideration in 1elation to the facts and particulaily the concept of building in the 
provision that has to be constiucd. The legislative intent emerging from the Act 
read as a whole has to be kept ın the background The ‘land’ dealt with under 
the Act ıs land built upon with appurtenant land Still it 1s provided that land 
does not include budding The provisions of the Act relating to compensation for 
the building cannot in the nature of things embrace the land built upon and where- 
ver the Act refers,to * building ’ ıt 1s proper to exclude from the conception of build- 
ing the treatment of the site built upon as part of the building It 1s an accepted 
canon of construction that the same word, unless the contest compels or otherwise 
requires, will bear the same meaning throughout the Act 


Dual and several ownership of land and building and tenancy of land without 
tenancy of the building are not unknown In this connection, reference may be made 
to the decision of the Supreme Court m Dr K A Dhairyavan v J R Thakur!, a case 
under the Bombay Rents Hotel and Lodging House Rates Control Act, 1947 
Under that Act, occupation of land used for non-agricultural purposes was also 
protected To set out the facts of the case ın skeletal form . the lessee had put up 
the superstructure on the land which he had taken on lease and had covenanted 
to surrender and yield up the demised premises including the building with its fixtures 
and appurtenances to the lessors without any compensation for the same Under 
the Act which was passed subsequent to the lease, the lessee got protection 1n 1espect 
of the land but not 1n respect of the building thereon as he was not a lessee of the 
building By the covenants 1n the lease the lessor became the owner of the building 
on the expiry of the covenanted lease period In these circumstances, the Supreme 
Court, while recognising the right of the lessee to continue 1n occupation of the land 
recognised the right of the lessor to the building on the land and declared his rights 
to the rents and profits from the building, observing at page 794 . 

“Tt was next urged that even if there had been no demise of the building to be erected on the land, 
possession of 1t could not be given to the appellants until the lease had been determined which 1n law, 
could not be determined so long as the respondents could not be evicted from the demused land of which 
they were tenants within the meaning ofthe Act | This contention 1s without force as the provisions of 
the Act do not provide for the continuation of a lease beyond the specified period stated therem All 
that the Act does is to give to the person who continues to remain 1n possession of the land although the 
period of lease had come to an end, the status of a statutory tenant That 1s to say, although the lease 
had come to an end but the lessee continued to remain ın possession without the consent of the lessor, 
he would none the less be a tenant of the land and could not be evicted save as provided by the Act ” 

If the principle now pressed is geneially available, ıt could with equal felicity 
have been argued there that the building was part of the land under lease. Land 
under certain circumstances has been held to include buildings thereon. j 


Learned Counsel for the petitioner referred to the decisions of this Court under 
the Madras Buildings (Lease and Rent Control) Act in Ramaswam: Pathan v. F K. 
Devasthanam?, and Palamappa Chettiar v. Vatravan Chettar?, where ıt has been held 
that though the actual lease was of the site alone, 1f the superstructure was in exist- 
ence at the tıme the lease was granted ıt can be regarded as a part of the build- 
ing and not of a vacant site Under the aforesaid Madras Act tenancy of land as 
such was not protected, and land was not separately defined or considered In my 
view, decisions under a different Act cannot be called m aid in applying the provisions 
of the Madras City Tenants’ Protection Act, 1922 


Learned Counsel referred to the observations in Narandas v. Venkataswami Naidu 
a decision of the Division Bench under the Madras City Tenants’ Protection Act 
wherein the building was put up when there were prohibitory covenants in force 
against building on the land While repelling the claun to protection under the 
Act on a presumed subsequent tenancy of the land by the continuance ın possession 
of the tenant after the termmation of the old lease, their Lordships observed that a 
lease of the site after the construction of the builaug will not amount to lease of the 
land as such and that land by that tim? had become part of the budding and ıt will 
then be a lease of the bulding The observatins are binding on me but the building 
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in that case was held as one not entitled to protection under the Act, and the facts in 
the present case are different and secondly the Supreme Court has since ın Fenkata- 
swam Naidu v Narasaram Narayan Dast, reversed the decision 


Counsel for the landlord referred to another unreported decision of this Court 
in Kumari Tara Bat v Kanakavelu Mudahar*. The learned Judge Veeraswami, J , 
has 1n that case no doubt following the aforesaid decision of this Court, relied on the 
principle that where on the date of coming into existence of a tenancy there ıs a 
building though not belonging to the lessor, the lease has to be regarded as a lease 
of the building and the site, because once the building is put up, 1t becomes part of 
the site The case no doubt arose under the City Tenants’ Protection Act, but the case 
1s distinguishable on facts It 1s a case of a sub-tenant who had no locus stand: under 
the Act that had put up thesuperstructure He was not a tenant of the owner of the 
land and would not be entitled to benefits under the Act against the owner. 


The matter may be considered from another angle, and this 1s the approach 
which the Supreme Court has directed in Venkataswam: Naidu v Narasaram Narayan 
Das}, The person who is entitled to purchase under the provisions of section 9 of 
the Act 1s the person who 1s entitled to compensation under section 3 of the Act 
The question really turns upon the determination whether the respondent could 
claim compensation under section 3 The relevant portion of section 9 runs thus 


** Any tenant who 1s entitled to compensation under section 3 and against whom a suit in eject- 
ment has been mstituted or proceeding under section 41 of the Presidency Small Cause Act, 1882 taken 
by the landlord may s apply to the Court 
for an order that the landlord shall be directed to sell the extent of the land to be specified in the appli- 


cation. " 
Section 3 reads thus : 


“ Every tenant shall on ejectment be entitled to be paid as compensation the value of any building, 
which may have been erected by him, by any of his predecessors-in-interest, or by any person not in 
occupation at the time of the ejectment who derived title from either of them, and for which compensa- 
tion has not already been paid A tenant who is entitled to compensation for the value of any building 
shall also be paid the value of trees which may have been planted by him on the land and for any 
improvements which may have been made by him, ” 


The first question for consideration would be whether the present respondent 1s 
entitled to be paid compensation on ejectment If he 1s, then he will be entitled 
to apply for purchase of the land under section 9. Admittedly the tenant ıs the 
purchaser of the superstructure. He 1s a person lable to pay rent only in res- 
pect of the land on which the superstructure has been raised Section 3 speaks of 
compensation for the value of the building. As stated earlier it can refer only to 
the structural part of the building and does not take ın the land Section 3 provides 
for payment of compensation to the tenant even though the building might have been 
erected by his predecessor-in-interest provided compensation has not already been 
paid. With reference to the construction of this section learned Counsel for the 
petitioner contends that the respondent herein not being an assignee of the tenancy 
but only a purchaser of the building, 1t cannot be said that the person who put up the 
structure thereon was his predecessor-in-interest I see no reason for limiting the 
scope of the phrase ‘ predecessor-an-mnterest?, The person who put up the build- 
ing in this case, according to the finding, 1s Thulukanathammal The respondent 
on the finding derives his title to the building from her. In Ramanatha Ayyar’s 
Lexicon ‘ Predecessor’ is explained thus. 


* One who has preceded another . . . In the common acceptation ‘ Predecessor ? means 
one who goes before or precedes another in a given state, position or office and does not necessarily 
express any relation to legal privity.” 


Applying this meaning ıt is not necessary that the tenant ın occupation must come 1n 
as tenant by privity of interests 1n the tenancy with the prior tenant who put up the 
structure that the latter may be deemed to be a predecessor-in-1nterest, 


ar m TIAE 
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Language almost identical with the language of section 3 is found in section 5 
ofthe Malabar Compensation for Tenants Improvements Act (Madras Act I of 1900). 
The relevant part of that section reads thus 

“ Every tenant shall on ejectment be entitled to compensation for improvements which have been 
made by him, his predecessor-in-interest or by any person not ın occupation at the time of the eject- 
ment who derived title from either of them and for which compensation has not already been 
paid si 

In Thurpan v Mamad Kasim Sait, with reference to the said section 5 of the 
Malabar Compensation for Tenants Improvements Act it ıs observed by a Division 
Bench of this Court : / 

“ Tt is quite sufficient that the 1mprovements are on the land even 1f they were made by some pre- 
vious occupant and 1t was not the case of either party that anybody except the second defendant was in 
occupation at the time of the suit. ” 

In Kunhunm Nar v Raman Menon?, another Division Bench decision while con- 
sidering the meaning of the expression ‘Predecessor-in-interest’ in the said section 5, 
the following observations of Mr. Justice Sundara Ayyar in hus Malabar Law were 
accepted: N 

** The words cannot be said to adequately describe the class of persons for whose improvements the 
tenant in possession 1s entitled to claim compensation Unless the word ‘ Predecessor-im-interest * is 
understood ın a somewhat loose way, the section may not include many cases which must obvious! 
have been intended to come within it, e ky, Mad - .  . .. To cover obvious cases it 
may be necessary to understand the word ‘ Predecessor-in-interest’ as the derivation of the word 
suggests as meaning * one that went before him im interest’ , some ‘ tenant’ as understood by the Act 
who preceded him 1n occupation either 1mmediately or mediately through others without the conti- 
nuity bemg broken up by the intervention of the plamtiff ” 

In my view, the same wide meaning should be given to the word * Predecessor 
in-anterest ’ in section 3 of the Act The fact that ıt is not found in this case that the 
respondent 1s not an assignee of the tenancy from Thulukanathammal ıs therefore 
immaterial Both the definition of tenant as well as the scope of section 3 are wide 
in their terms and would clearly take in a person like the respondent who has been 
found to be the owner of the superstructure, and a tenant of the land prior to the 
10th of September, 1955 If that much 1s found, it follows that he will be entitled 
to apply for sale of the land under section 9 of the Act 


I see no reason to differ from the determination of the lower Court that the res- 
pondent ıs entitled to the benefits of the Madras City Tenants Protection Act and 
that he 1s entitled to relief under section 9 of the Act The order remanding the 
matter to the Court of first instance for appropriate further steps under the Madras 
City Tenants Protection Act has therefore to stand The revision fails and is 
dismissed and ın the circumstances there will be xio order as to costs. 


VKE Petition dismissed. 


1. 17 L.C. 433, 2. (1929) 54 M.L J. 179. 
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[FULL BENCH ] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT —Mr Justice K. VEERASWAMI, Mn. Justicz P. KuNHAMED Kurre 
AND Mr Justice M NATESAN 


Sheik Ah .. Afpellant* 
v. 
Sheik Mohamed .. Respondent. 


CGunl Procedure Gode (V of 1908), section 44-A and Limitation Act (IX of 1908), Article 
183—, Execution of foreign decree of reciprocating territory, in ee Tae ee ae ed Is fel 
applicable—Right to apply for execution accrues from the date of filing of the certified copy of the foreign decree in. 
the District Court—'" As 1f tt had been passed by the Drsrict Gourt’—Frcton enacted in section 44-A (1) of the 
Code—Nothing to do with lmitation— Jurisdiction of the District Court—Arises on the filing of the certified copy 
of the foreign decree—Filing of the certificate of non-satesfaction—Requirement not a condition for assumption of 


Jurisdiction, but merely procedural—Filing of a certified copy of foreign judgment—No period of limitation prescribed 


— Article 183 of the Exmtation Act—Applis only to execution of decrees of Court established by Royal 
Indta—Artrcle 182 confined to decrees passed by Courts an age á ne ee Charter t 


Interpretation of statutes—Frction—Lumited to purpose enacted—Not to be extended. 


The respondent obtained a judgment against the appellant in the High Court of Penang on 4th 
January, 1954 The Supreme Court of Malaya, pending appeal, directed the appellant to furnish 
security on or before 31st July, 1954, and ordered that in default the appeal was to stand dismissed. 
The appellant defaulted 1n furnishing security The respondent applied for and obtamed a certificate 
of non-satisfaction on 7th December, 1954. On 3rd December, 1959, he filed a certified copy of the 
foreign judgment together with a copy of the certificate of non-satisfaction and an execution petition 1m 
the District Court of Thanjavur. In the meanwhile on the application of the respondent the Appellate 
Court passed a formal order strilang out the appealon 23rd February, 1960 The District Court of 
‘Thanjavur ordered attachment on 13th July, 1960, holding that under Article 182 (2) of the 
Limitation Act the execution petition was not barred on the basis that the order of the Appellate Court. 
dated 23rd February, 1960, was the final order. Pending an appeal in the High Court of Madras, 
the appellant applied to the Malaya Court and obtained an order which set aside the order, dated 23rd. 
February, 1960, explicitly making it clear that the appeal ın the Supreme Court of Malaya stood 
automatically dismissed on 31st July, 1954. On a reference to the Full Bench at the instance of the 
Division Bench. 

Held, Article 181 of the Limitation Actis the only Article that applies to the execution of a for 
judgment under section 44-A (1) of the Code. The language i’ Column (1) rn the Article 1s not tin 
to any particular Court The limitation. of three years prescribed thereunder commences when the 
right to apply accrues and the nght to apply accrues under Order 21, rule 11 of the Civil Procedure 
Code for execution of a foreign judgment on and from the date of filing of a certified copy of a foreign. 
decree under section 44-A (1) of the Code ın the District Court ın India. 


Article 183 1s apphcable only to execution of decrees of a Court established by Royal Ch: 
this country Article 182 1s not also applicable because 1t 1s confined to eaecutibe. of Ta poate oF 
order of a Civil Court 1n this country. 

Section 44-A (1) of the Code 1s confined to the powers and manner of execution of fe 
and has nothing to do with the law of imitation, The fiction created by the MabsechUR. neri. words 
< asifit has been passed by the District Court ’ goesnofurtherandisnotforallpurposes, but is designed 


to attract and apply to execution of foreign judgments, by the District Court its own powers of execu- 
tion and the manner of it in relation to 1ts decree and without reference to any questionas tolimitation 


The decision of the Bench in Uthamarama v. Abdul Kassim and Go., (1963) 2 ML J. 412, m this 
respect held to be incorrect. 


"When a statutory provision creates a fiction, it is first necessary to find out the ose for which: 
it was created, in order to understand the scope and :mplication of the fiction. purp ich 


The whole purpose of the fiction created by the words ° as if ıt had been passed 
Court 1n section 44-A (1) of the Code, clearly, ın the context of the precedi unm pois s 
determine or fix the particular District Gourt 1n India to execute the foreign decree or judgment and 
attract to 1ts execution by such Court the manner of procedure that governs execution of its own decrees 
The purpose and ambit of the fiction go no further. ? 

The law of lmntation as contained in the Limitation Act as a procedural law and as lex fori, will 
however, apply, independently of section 44-A (1) to execution in India of a foreign judgment of ü 
superior Court in a reciprocating territory But the effect of its application 1s a different thing which is 
a matter of construction 

The jurisdiction of the District Court 1n this country to execute a foreign judgment ari 
is xS bl by the filing of a certified copy of the foreign decree or ident E 1s p 
and never until then the procedural laws as to lex for: will be attracted to execution The Limitation 
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Act can apply possibly to such execution only after filing a certified copy of the foreign decree or 
judgment as required by section 44-A (1) 


Section 44-A (1) of the Code does not require the filing of a nen-satisfaction certificate as a condi- 
tion for the District Court to assume jurisdiction The requirement relates merely to procedure 


The decision ın Uthamrama v Abdul Kassim and Go , (1963) 2 M L J 412 in this respect ıs incorrect. 

There ıs no limitation for filing a certified copy of a foreign decree or judgment under section 
44-A (1) of the Code 

Case-law discussed 


Appeal against the Order of the District Court of East Thanjavur, at Naga- 
pattinam, dated 13th July, 1960, and made in E P. No 28 of 1960 (C. S No 53 of 
1946 on the file of the Penang High Court) — , 


The appeal was first heard by a Division Bench (Srinmwasan and Rama- 
krishnan, FF ) 


K Rajah Ayyar, K Hariharan and Habib. Mohamed, for Appellant. 
V. K Thiruvenkatachari, D Ramamurth, for Respondent 
'The Order of the Court was made by 


Srinwasan, F.*—Against the appellant ın this appeal, the respondent had obtain- 
ed a decree in OS No 53 of 1946 of the Penang High Court After obtaming a 
certificate of non-satisfaction from that Court, the decree-holder-respondent sought 
to execute the decree by attaching certain properties within the jurisdiction of the 
District Court, Nagapattinam The judgment-debtor contended that the decree 
of the High Court of Penang cannot be executed by the District Court and that 
the execution petition 1s barred by lumtation The learned District Judge held. 
that since the High Court of Penang and the Supreme Court of the Federated 
Malay States have been notified by the notification of the Government of India as 
Courts in a reciprocating territory, the District Court could proceed with the 
execution by reason of section 44-A of the Civil Procedure Code Another conten- 
tion was that since the decree sought to be executed was passed on 4th January, 
1954, that date would be the starting point of the period of limitation The learned 
District Judge accepted the plea that as, 1t was not shown that the High Court of 
Penang had been established by Royal Charter, Article 183 of the Limitation Act 
would not apply. He next proceeded to hold that though the decree was passed’ 
by the High Court of Penang on 4th January, 1954, an appeal had been taken to 
the Supreme Court which received final disposal only on 23rd February, 1960. 
Lamutation had to be computed only from that date and applying Article 182 (2), 
he concluded that the execution petition which had been presented before the 
District Court even on 3rd December, 1959, was not barred by limitation. The 
learned District Judge accordingly directed attachment proceedings to be taken. 


Jt is against this judgment of the District Court of Nagapattinam that the 
present appeal has been filed. 


After the filing of this appeal, Mr K Rajah Iyer, learned Counsel for the 
appellant-judgment-debtor, obtained an adjournment in order to enable him to 
apply to the Supreme Court of Malaya to set aside the decree of 1960, that is, the 
decree dismissing the appeal against the decree passed by the High Court of 
Penang The Supreme Court of Malaya pronounced judgment on the 21st of 
October, 1963, as a result of which the order made by it on the 23rd of February, 
1960, purporting to dismiss the appeal agamst the Judgment and decree of the 
Penang High Court now under execution, was set aside. In order to appreciate 
the effect of this Judgment, certain further facts have to be stated. 


The judgment and decree obtained by the respondent was on the 4th of January, 
1954 The judgment-debtor filed an appeal in the Supreme Court and sought 
for stay By an order of the Supreme Court dated gist of May, 1954, stay was 
granted on condition that the yudgment-debtor gave security for the taxed costs. 
ee oe eee eee 


* 27th July, 1964. 
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of 5453 and odd dollars and further security for the costs of the appeal in a sum of 
1,000 dollars, such security to be furnished on or before the goth day of June, 1954. 
Apparently, a sum of 500 dollars was paid by the judgment-debtor, which was 
directed to be received by the Court as security for the costs of the appeal. The 
terms of the conditional order were not complied with By a further application, 
the judgment-debtor sought for extension of time, and time was so granted for 
compliance with the conditions till the 31st day of July, 1954, and it was further 
ordered. by the Supreme Court that “if the appellant made default in giving such 
security by the date aforesaid, the appeal would be dismissed with costs" The 
appellant-judgment-debtor did not avail himself of the extension of time and did 
not comply with the condition, but apparently no formal order of dismissal of the 
appeal was made at that time i 


On the 27th of November, 1954, the decree-holder moved the Supreme Court. 
In his affidafit, he stated that since the appellant had failed to comply with the 
conditions, the appeal stood dismissed and he sought in that application for the 
issue of a certificate of non-satisfaction 1n order to enable hum to forward the judg- 
ment for execution inlndia He appears to have been granted such a certificate 


As stated, he filed the execution petition in the District Court of Nagapattinam 
on the 3rd of December, 1959 


The District Court took the petition on file but directed that the decree of the 
dismissal of the appeal should be furnished It was thereafter that the decree- 
holder moved the Supreme Court and the Supreme Court made an order on 23rd 
February, 1960, to the effect “ Appeal struck out " The judgment-debtor had not 
opposed those proceedings, though he appeared by Counsel 


It would accordingly appear that the date of dismissal of the appeal by an 
order of the Court was 23rd February, 1960 The contention raised by the 
-~ judgment-debtor was however that the dismissal was for non-prosecution and that 
in terms of the order that was passed by the Supreme Court granting stay, the appeal 
stood dismissed at least on the 30th of July, 1964, when the conditions were not 
complied with It was on that footing that 1t was alleged that the decree was barred 
by limitation and could not be executed here The learned District Judge however 
"was not inclined to accept that plea. 


After the filing of the appeal in this Court, the judgment-debtor moved the 
Supreme Court and obtained an order setting aside the formal order dismissing the 
appeal dated 23rd February, 1960 The position accordingly ıs that the appeal 
"was in fact dismissed by the Supreme Court of Malaya some time in 1954, - 


Mr Rajah Iyer, appearıng for the appellant, contended that the date of dis- 
missal of the appeal by the Supreme Court was on the 31st of July, 1954 Since 
the execution petition was filed in the District Court of Nagapattnam on 3rd 
December, 1959, ıt was out oftime — It is clarmed that ıt 15 Article 182 of the Limita- 
tion Act,that applies Since this Article provides for three years, Mr Rajah Iyer 
contends, that treating the decree under execution as one passed by the District 
Court, Nagapattinam, the execution petition should have been filed within three 
years from the 31st of July, 1954 Support for this proposition ıs sought from a 
judgment of a Bench of this Court in AAO No 86 of 1961, which has since been 
reported ın Uthamarama v Abdul Kassim and Co}. At this stage, we may broadly 
state that this decision does indeed support the proposition advanced by Mr Rajah 
Iyer That case referred to a decree of the High Court of the Colony of Singapore, 
dated the 2nd October, 1953 There was a supplemental judgment dated 
25th May, 1954 The decree-holder filed an application in the District Court of 
‘Thanjavur on the 16th of August, 1958, obviously beyond a period of three years, 
computed from the date of the later of the two judgments of the foreign Court. 
‘The decision in that case was that for purposes of section 44-A of the Civil Procedure 
‘Code, which 1s the law in regard to the enforcement of judgments of superior Courts 
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of foreign countries situate in reciprocal territories, the decree sought to be put into 
execution should be deemed to be a decree of the District Court assuming so much, 
the learned Judges held that Article 182 of the Limitation Act would automatically 
apply It accordingly followed that since three years had elapsed since the date 
of the decree, the execution petition was barred by limitation 


On the other hand, the learned Advocate-General, appearing for the decree- 
holder, contends that where under a reciprocal arrangement the Government of 
this country undertook to execute decrees of foreign Courts, ıt would be illogical 
to apply rules of limitation of this country to the decree before it was brought here 
for execution To do so would result in the position that even on the date on which 
it was filed for execution ın a Court of this country, the decree had become barred. 
The learned Advocate-General refers to section 44-A (2) of the Civil Procedure 
Code, which states that when once a certificate from the superior Court of the recipro- 
cal territory 1s produced, stating the extent to which the decree has been satisfied 
or adjusted, such a certificate shall be conclusive proof of the extent of such satis- 
faction or adjustment The words * conclusive proof’ are emphasised by the learned. 
Advocate-General, and he urges that the Court would not have granted a certifi- 
cate unless on the date of the grant of the certificate, the decree was alive and was 
capable of bemg put into execution. The question to ask, so argues the learned 
Advocate-General, would be: Was the decree barred in the country of its origin. 
on the date ıt was brought here for purposes of execution? If 1t was so barred, then. 
no question arises but that the Courts of this country could not also execute st. But, 
ifit was not barred in that country, would it be logical to apply the rules of limita- 
tion of this country and deny execution? Would it not conflict with the principle 
of reciprocity which forms the basis of section 44-A ? He has referred to certain 
decisions and urges that in the light of those decisions (to which we shall presently 
refer), the view taken by the Bench in Uthamarama v. Abdul Kassim and Company’, 
requires reconsideration 


We have carefully considered the arguments of the learned Advocate-General 
and we are of the view that the matter does deserve a further exammation We 
shall briefly record the reasons for our reaching that conclusion 


Part III of the Civil Procedure Code deals with several modes in which 
a decree can be executed A decree may be executed by the Court which passed 
it or by the Court to which it 1s sent for execution The Court which passed the 
decree may send 1t for execution to another Court 1n certain circumstances covered. 
by section 39 of the Code. A decree can also be sent for execution m another State. 
The transferee Court, that 1s, the Court to which that decree has been sent for execu- 
tion, shall have the same powers m executing the decree as if ıt had been passed 
by itself There are other provisions which provide for execution: of a decree in 
places to which the Code does not extend Section 44-A deals with the execution. 
of decrees passed by Courts in a reciprocating territory Reciprocating territory 
means, 
* any country or territory outside India which the Central Government by notification in the Offiaal 
Gazette declares to be reciprocating territory for the purpose of this section ? 
Section 44-A provides for the execution in India of the decree of any superior Court 
of any reciprocating territory. Superior Courts are also defined in the notification 
referred to It 1s only decrees of such superior Courts as have been specified ın the 
notification that are executable in the territory of India by reason of this reciprocal 
arrangement, 


By a notification dated 3rd January, 1956, the Federation of Malaya was 
declared to be a reciprocating territory under section 44-A of the Code The 
Fhgh Court and the Courts of Appeal of the said Federation were also declared 
to be superior Courts of that territory for the purpose of this section This notifi- 
cation also published a notification issued by the Government of the Federation 
of Malaya which provided for the execution of decrees of superior Courts in India. 
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an the Courts 1n the territory of the Federation of Malaya. There seems to be very 
little doubt that by reason of this notification, the High Court of Penang and the 
Supreme Court of Malaya are superior Courts within the meaning of section 44-A 


It ıs a well understood principle of law that judgment of a foreign Court cahnot 
operate outside the country in which that Court 1s situate Such a judgment can 
however be enforced by action in another territory, the judgment itself operating 
as the cause of action for the suit. Sections 13 and 14 of the Code of Civil Procedure 
deal with a suit laid on a foreign judgment Section 13 declares a foreign judgment 
to be conclusive as to any matter adjudicated upon between the parties thereto, 
including representatives of those parties Section 14 provides that it shall be 
presumed on the production of a certified copy of a foreign judgment that such 
a judgment was pronounced by a Court of competent jurisdiction, but such a 
presumption is hable to be rebutted The conclusiveness of a foreign Judgment 
adumbrated by section 13 ıs however subject to certain exceptions set down in that 
section, While the filing of a suit upon a foreign judgment can be regarded as 
‘more or less the normal procedure, it 1s open to the statute to p rovide otherwise, and 
the Code of Civil Procedure has m fact so provided for the direct execution of 
decrees passed by foreign Courts, By virtue of such provision, a decree passed by 
any of the superior Courts of a reciprocting territory can be put into execution in 
this country by filing a certified copy of the decree of the foreign Court, together 
with a certificate from such superior foreign. Court stating the extent to which the 
decree has been satisfied When an application 1s made under section 44-A `of 
the Code ın the District Court, which 1s the only Court armed with the powers of 
the execution of foreign decrees of that nature, the section provides that the decree 
may be executed ın the State as if ıt had been passed by the District Court The 
District Court 1s competent under section 44-A (3) to refuse execution of any such 
decree if 1t 1s shown to the satisfaction of the Court that the decree falls within any 
of the exceptions specified in section 13 


In Uthamrama v Abdul Kassim and Company, a Bench of this Court had to decide 
two questions in relation to the execution of a foreign judgment in a District Court 
of this State These questions were (1) whether the non-submission of a certificate 
from the superior Court at Smgapore showing the extent to which the decree 1s 
still outstanding will be a bar to the maintamabulity of the execution petition, and 
(2) whether the execution petition 1s barred by lumitation Some facts require to 
be stated 1n order to understand the scope of that decision The appellant had 
obtamed a decree in the High Court of the colony of Smgapore. It was dated the 
2nd of October, 1953 By a supplemental judgment dated 25th May, 1954, a 
partner of the respondent firm was also held hable for the entire amount Various 
payments had been in partial discharge of the decree and they were all duly acknow- 
ledged by the appellant. In October, 1958, one of the partners of the respondent 
firm was adjudicated insolvent by the High Court of Singapore. That msolvent 
possessed considerable properties ın this country. Some time prior to the adjudi- 
cation referred to, the appellant filed an application in the District Court of West 
Thanjavur for executing the decree of the foreign Court. The petition was not 
accompanied by any certificate from the High Court of Singapore stating the extent 
to which the judgment remained unsatisfied. The District Judge held that by 
reason of the bankruptcy of the judgment-debtor, the decree could not be executed 
in Singapore, the country of 1ts origin, and consequently, ıt could not be executed 
here He further held that the application was barred by Article 182 of the Liımıta~ 
tion Act. The appellant-decree-holder brought the matter up ın appeal to thys 
‘Court and on the two questions referred to, this Court held that in the absence of 
a certificate as required by section 44-A, the application for execution could not 
he The view taken was that whatever may be the practice obtaming in the High 
Court of Singapore with regard to certifying part satisfaction of money decrees 
and the lack of a practice to issue non-satisfaction certificates, an executing Court 
of this country 1s bound by the mandatory provisions of section 44-A (2), which 
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requires that such a certificate shall be filed along with the certified copy of the 
decree The learned Judges observed thus (at page 415) : , 

“ The petition under section 44-A of the Civil Procedure Code 1s an original petition in an Indian 
Court and unless the terms of the section are satisfied, the petition cannot obviously he The circum- 
stance that the High Court of Singapore has no practice of recording part satisfaction cannot justify a 
non-comphance with the mandatory provisions of the section We may, however, observe that even 
if ın that country there ıs no practice of recording part satisfaction, there could be no prohibition to 
the decree-holder applying to the Court which passed the decree for a certificate or order that the 
judgment remains unsatisfied ether wholly or with respect to any specified amount We are, there- 
fore, of opinion that the application for execution cannot he in the absence of the certificate ” 

So far as this part of the judgment 1s concerned, the present case does not involve 
any such defect, for, a certificate of non-satisfactton has been produced by the 
respondent herein 


Dealing next with the question of limitation, the learned Judges pointed out 
that Article 117 of the Indian Limitation. Act provides for a period of six years from 
the date of the foreign judgment for a suit to be laid thereon. They observe that 
the general principle 1s that lumitation m regard to suits will be governed by lex 
fort and hold that the rule of limitation applicable for execution of a decree of a 
foreign Court will have to be found in the Limitation Act They repelled the con- 
tention that Article 183 would govern the case According to them, though the 
foreign Court might have been established by Royal Charter, 1n so far as the Indian 
Limitation Act ıs concerned, in interpreting Article 183, reference to a Court 
established by Royal Charter can only be to Courts so established in India. 
"Deahng with this aspect of the matter, theyState at page 417 : 

** ft will be noticed that the provisions of the Limitation. Act 1s to govern suits and applications 
filed m this country Prior to 1937, there was no provision by which decrees passed outside India 
could be executed by the Indian Courts. Therefore, Articles 182 and 185 can only apply to execution 
of decrees passed by the Courts of this country.and the words “ established by Royal Charter "* occur- 
ing m Article 183 can refer, therefore, only to such Courts established in India and not to any Court 
albeit established by Royal Charter outside its territory As we have pointed out earlier, the prescrib- 
ing of different periods of limitation for execution of decrees has no relation to the status or character 
-of the Courts If the Gourt is one which 1s specified in Article 183, the period prescribed by that 
provision will apply for execution of the decrees passed on its Orginal Side For the reasons stated 
above, we are of opinion that Article 185 will not apply to execution of a foreign judgment albeit the 
Court 1n the reciprocating territory, whose judgment 1s sought to be executed, might have been esta- 
blished by Royal Charter ” = 
Though the learned Advocate-General, appearing for the respondent decree-holder 
attempted to argue that the expression “ Courts established by Royal Charter” 
mught ın the context of the political conditions of India and the colony of Singapore 
reasonably be interpreted to include the Courts of Singapore as well, we are unable 
to agree Our view upon this question also accords with the view expressed by the 
learned Juages in the passage extracted above 


The learned Advocate-General contended that the conclusion reached by 
the learned Judges 1n the judgment referred to in holding that the period of Immita- 
tion as prescribed by the Indian Limitation. Act for the execution of a decree by the 
District Court would equally apply to foreign decrees of the kind covered by the 
reciprocal arrangement requires reconsideration. In order to deal effectively 
"with. this contention, 1t 1s necessary to set out the reasoning adopted by the learned 
Judges in this regard. They observe (at page 418) . 

“Learned Counsel for the appellant contends that Article 182 will not apply to the present case 
as the judgment which 1s now sought to be executed could not be regarded as a decree or order of a 
-civil Gourt in this country We have earher referred to section 44-A (1), Civil Procedure Code, which 
„states that where a certified copy of a decree of any of the superior Courts of any reciprocating territory 
has been filed 1n a District Court, the decree may be executed in the State as i£ ıt had been passed by 
the District Gourt It would prima facie follow, particularly having regard to the fact that the Limita- 
tion Act does not provide any special period of limitation for execution of decrees of foreign Courts, 
that the period of limitation applicable to such cases would be the same as that which would apply for 
the execution of a decree of the'District Court, uz, Article 182 But learned Counsel contends that it 
is only by a fiction that the judgment of the foreign Court 1s treated as a decree of the District Court 
for purposes of execution and that fichon cannot be extended so as to attract the provisions of the 
Limitation Act as well ” 


After dealmg with certain cases which, in the opinion of the learned Judges, did 
not apply to the case of a foreign judgment, they proceed (at page 419) . 
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** There 15 no provisionan the Civil Procedure Code or- Limitation. Act specifically providing for 
a Imitation for execution of the decree of a foreign Court On the other hand, section 44-A itself 
says that such a decree shall be executed in the State as if ıt had been passed by the Courts in the 
State The words of the section are comprehensive enough to treat the decree itself as a decree of a 
Court in the State and they need not be confined so as merely to confer on the Court the powers which 
it would exercise rn executing its own decree Section 44-A, Civil Procedure Code, creates a fiction 
that the decree of a superior Court of a reciprocating territory, if filed for the purpose of execution, 
can be executed as if 1t had been passed by the Courtsin this country The corollary to that fiction 1s 
that execution would not lie if 1n respect of a decree passed by the executing Court the period of limita- 
tion as prescribed 1n this country had expired In giving effect to the legal fiction, a Court 1s entitled 
to ascertain the purpose for which the fiction fias been created The purpose being one for execution 
and not merely for the manner of execution, 1t must follow that all the incidents, including the rule 
of procedure that applies to execution proceedings, will attach to the decree of the foreign Court ” 


They then refer to the effect of a legal fiction as indicated in East End Dwellings 
Co, Lid v Finsbury Borough Council}, and  Income-tax — Commissioner v. Teja Singh®, 
which lay down that in construing the scope of a legal fiction, 1t would be proper, 
and even necessary, to assume all those facts on which alone the fiction could 
operate They accordingly took the view that it should be assumed for the purposes 
of section 44-A that the District Court had actually passed the decree, and if so 
much was assumed, then Article 182 would apply. In that view, the decree was 
held to be barred by time 


The learned Advocate-General argues that the interpretation placed upon 
the expression “ as i£ it had been passed by the District Court ” 1s not in consonance 
with the law as laid down in certam decisions His contention 1s that section 44-A 
does not say that the foreign decree ha’ to be deemed to be a decree passed by the 
District Court, but only “as if it had been passed " by the District Court Even 
assuming either construction, there is still an area of doubt, for there 1s nothmg in 
the section to indicate the date on which the decree could be regarded to have been 
passed by the District Court Whether it ıs the date on which the foreign Court 
itself passed the decree or whether the date on which the petition was filed in the 
District Court under section 44-A that should be regarded asthe date cannot possibly 
be elucidated from the section as ıt ıs worded But the broader question argued 
by the learned Advocate-General was, even assuming that the law of limitation is 
part of the law of procedure, is ıt proper to interpret the expression “as if it had been. 
passed by the District Court ” to lead to this result ? Before referring to the decisions 
cited by the learned Advocate-General, we may remark that a somewhat curious 
state of things would result if the view 1s taken that the date on which the foreign 
Court passed the decree 1s taken to be the date on which,for purposes of section 44-A, 
it 18 treated as having been passed by the District Court. The period of limtations 
within which proceedings ın execution have to be undertaken m respect of a decree, 
passed by the District Court ıs three years Suppose the foreign Court which passed 
the decree 1s governed by a law of lumitation which provides for a much longer period 
of limitation for the execution of a decree say twelve years, 1n such an event, the 
foreign decree-holder would seek to execute the decree m the foreign territory, 
and failing realisation of the full extent of the decree may obtam a certificate of 
non-satisfaction ın whole or m part, and seek to take advantage of the reciprocal 
arrangement and try to execute the decree in the Courts n India But, if he comes 
to India after three years from the date of that decree, according to the decision m 
Uthamrama v Abdul Kasım & Co ?, that decree would be a dead decree 1n so far as 
its executability 1n the reciprocating territory 15 concerned It would mean, there- 
fore, a person armed with a foreign judgment and decree cannot execute the decree 
in any Court in this country on a date more than three years from the date of the 
decree itself | Examuning the question on prifciple, ıt seems difficult to conceive 
that when the two Governments entered into reciprocal arrangements, this result 
would at all have been anticipated The requirement found in section 44-A (2) 
appears to us to suggest that before a Court m India proceeds to put a decree into 
execution, ıt takes care to see that the decree ıs executable 1n the country of its 
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origin If the decree were no longer capable of execution 1n the foreign territory 
itself, the Court which passed that decree would not issue a certificate of non- 
satisfaction Sucha certificate ıs mandatory required by section 44-A (2) only 
to satisfy the executing Court of this country that the decree 1s still alive and 1s 
capable of being executed in the country of its origin If any clue can reasonably 
be drawn from section 44-A (2), 1t seems to us that 1t was only intended to secure 
that decrees which were no longer alive in the country of their origin were not put 
into execution in the reciprocating territory 


The expression ‘as if it had been passed’ occurs 1n more than one section of 
the Code of Civil Procedure Section 42 enables a Court executing a decree sent 
to 1t to have the same powers 1n executing such decree as 1f 1t had been passed by 
itself This expression again occurs more than once in that very section, the further 
parts of which state . 

** All persons disobeying or obstructing the execution of the decree shall be punishable by such. 

Court in the same manner as if ıt had passed the decree And its order in executing such decree shall + 
be subject to the same rules 1n respect of appeals as 1f the decree had been passed by itself ” 
This expression ‘ as if 1t had been passed by itself? occuring ın section 44-A cannot 
have a meanmg different from that which it has in section 42. If we examine 
section 42 then, in the hght of the decision in Uthamramav Abdul Kassim and Co 1, 
would 1t mean that if the decree of a High Court were sent to a District Court for 
execution, 1t should be deemed that that decree 1s one which had been passed by 
the District Court attracting the lesser period of mutation which the law provides 
for the execution of a decree of a District Court? Such a construction 15 hardly 
possible. The answer may no doubt be that the Limitation Act provides for a 
specific period for execution of decrees passed by a High Court; but that apart, 
im interpretating the expression ‘ as if ıt had been passed by itself?, uf the principle 
laid down in Uthamrama v. Abdul Kasım and Co 1, were to apply, ıt would lead to an 
inconsistent position 


With respect, we are unable to agree that the expression ‘ as if ıt had been 
passed’ in the context ın which 1t appears in these sections, can be equated to ‘ deem- 
ed to have been passed’. à 


In Ramachandra v Pwhaikanmi?, the question arose whether when land ıs sold 
under the provisions of the Madras Abkari Act, 1864, for arrears due by a Abkari 
renter, the purchaser takes the land free of all encumbrances as ın the case of a sale 
for arrears of land revenue under the provisions of the Revenue Recovery Act. 
Section 10 of the Abkari Act enabled the Collector to proceed against Abakari renters 
licensed under the Act for recovery of arrears due by them in like manner as for the 
recovery for arrears of land revenue This expression ‘‘in like manner as for re- 
covery for arrears of land revenue ”, 1n the opinion of the learned Judges, intended 
only that the same procedure ıs to be followed, and that section 42 of the Revenue 
Recovery Act II of 1864, which declared that all land brought to sale on account 
of arrears of revenue shall be sold free of all encumbrances, could not apply in the 
case of sales for Abkari arrears In Chinnaswamt Mudah v. Thirumala: Pillai and the 
Secretary of State®, a simular expression in the, Land Improvement Loans Act XIX 
of 1883, came to be construed. These observations are pertinent (at page 575) : 

“ In the present case, ıt ıs clear that the Collector when he attached the land and brought it to + 
sale was attempting to recover the loan granted under section 7, clause 1 (a) of the Land Improvement 
Loans Act Clause 1 (a) provides that the amount of loan, 1nterest, costs, etc shall be recovered from 1 
the borrower as if they were arrears of land revenue due by htm The question to be decided 1s there- 
fore whether when the borrower's patta land was sold under the provisions of that clause, the purchaser 
took 1t free of all encumbrances as he would do under the provisions of section 42 of Act II of 1864 
1n case of a sale for arrears of land revenue, or, 1n other words, has section 42 been extended by section 
52 of the same Act to sales for recovery of loans under Act XIX of 1883? The decision in Ramachandra 
v Puhakanni? 15 a clear authority for the negative of the above proposition, unless 1t can be shown that 
there 1s such difference between the wording of section 10 of Act II of 1864 (Madras) and of section 7, - 
clause 1 (a) of Act XIX of 1883, as to render this decision inapplicable to the present case : 
We cannot see any real difference 1n recovering arrears as 1f they were arrears of land revenue and 
proceeding for the recovery of them in like manner as for the recovery of arrears of land revenue ” 
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Both of these decisions accordingly lay down that the expression meant that only the 
procedure was attracted and not any other incident for which a separate provision 
existed 


A similar view was taken ın the case of a sale of certam property under the 
Revenue Recovery Act for income-tax arrears in Kadir Mohideen Marakkayar v. 
-Muthukrishna Ayyar* The question was whether on a sale for arrears of income-tax, 
the purchaser took the property free of a pre-existing mortgage thereon Under 
section 30 of the Income-tax Act II of 1886 the Collector was empowered to 
recover the amount as if ıt were arrears of land revenue or by any process applicable 
to recovery of a municipal or local tax The learned Judges observe that section 30 
of the Income-tax Act has not the effect of converting income-tax into an arrear of 
land revenue due in respect of the land, but that sts effect simply is to extend the 
procedure prescribed by Act II of 1864 to the recovery of arrears of mcome-tax. 
"They approved of the decision ın Ramachandra v Pichaikanm?. 


On a consideration of the entire question we are of the view that where a deem- 
ing provision might attract larger incidents, the particular expression in section 44-A 
(2) 1s not capable of being given that enlarged construction Our consideration 
of the question on broad principles also leads us to the view that if such an extended 
meaning 18 given to that expression and the decree 1s deemed to have been passed 
‘by the District Court as on the date on which ıt was passed by the foreign Court, 
it would render the very reciprocal order wholly infructuous This expression can- 
not bear a meanmg different from that ıt can bear in other sections of the Code 
itself, principally section. 42. 


For the foregoing reasons, we are of opinion that the view expressed in 
Uthamrama v. Abdul Kassim and Gompany?, requires reconsideration by a larger bench. 
"Ihe matter will accordingly be placed before the Honourable Chief Justice for 
suitable orders - 


In pursuance of the abovesaid Order of Reference, the appeal was heard by 
a Full Bench (Veeraswam,, Kunhamed Kutt: and Natesan, FF ). 


K. Rajah Ayyar, K. Hanharan and Habib Mohammed, for Appellant. 
V K Thruvenkatachari, D. Ramamurthn, for Respondent. 
The Judgment of the Court was delivered by 


Veeraswami, J.|:—Yhis Civil Miscellaneous Appeal ıs directed against an order 
"of the learned District Judge of East Thanjavur at Nagapattinam and turns on whe- 
ther there is any hmitation and, if so, what is ıt for exetution by that Court of a 
foreign judgment of a superior Court m à reciprocating territory The District 
_Judge held that Article 183 of the Limitation Act, 1908, was mapplicable but Article 
182 was On the view that the starting point of limitation would be the date of the 
order of the appellate Court ın such territory, he directed execution to proceed. He 
also repelled a contention that execution was barred under section 13 of the Code 
of Civil Procedure but this question 1s no longer reiterated For the appellant- 
_judgment-debtor reliance was placed on Uthamarama v Abdul Kassim and Company®, 
and ıt was urged that on the prinicple of this authority, the execution petition should 
be held to be barred as the judgment of the foreign Court had been obtained on 
4th January, 1954 Srinivasan and Ramakrishnan, JJ, who heard the appeal 
were of the opinion that Uthamarama v. Abdul Kassim and Company, required recon- 
sideration by a larger Bench. 


On 4th January, 1954, the respondent obtaied a judgment against the appel- 
lant 1n the Consolidated Civil Suits Nos 53 of 1945 and 51 of 1950 on the file of the 
High Court at Penang for $ 24,682-72 and costs which were taxed at $ 5,453-80. 
Pending an appeal of the appellant from that judgment to the Supreme Court of 
Federation of Malaya, the respondent made an apphcation for a direction to the 
appellant to furnish on or before 30th June, 1954, security for the payment of taxed 
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costs and a further security in a sum of $1,000 towards costs of the appeal within the 
same period which was ordered on 31st May, 1954. This order provided that unless 
the security was furnished within time, the appeal should be stayed On the 
respondent's apphcation, again. the Supreme Court by an order dated 23rd July, 
1954, extended the time upto 31st July, 1954, for compliance But this time the 
order stated that 1f the appellant should make default m giving such security by the 
date fixed, the appeal be dismissed with costs. The appellant defaulted with the 
consequence that the appeal stood dismissed on 31st July, 1954 The respondent 
then applied for and obtained from the Supreme Court on 7th December, 1954, a 
certificate of non-satisfaction of the judgment No execution was levied against the 
appellant until 3rd December, 1959, when the respondent filed a certified copy of the 
foreign Judgment together with the non-satisfaction certificate and an execution 
petition in the Court of the District Judge of East Thanjavur for attachment and sale 
of the appellant's properties On 13th July, 1960, the District Judge ordered 
attachment from which this appeal has arisen In the meantime, on 19th February, 
1960, the respondent apphed to the Supreme Court for a formal order striking out 
the appeal which was given on 23rd February, 1960 When this appeal in the 
first instance was before Ramachandra Ayyar, C J, and Venkataraman, J, the 
learned Judges adjourned ıt on 10th January, 1963, to enable the appellant to have 
the order of 23rd February, 1960, set aside The appellant's application was dis- 
posed of by the Supreme Court on 21st October, 1963, allowmg ıt While doing 
so, the Supreme Court set aside the earlier order dated 23rd February, 1960, and 
‘made it explicitly clear that the order of that Court dated 23rd July, 1954, was the 
final order and by its operation the appeal stood automatically dismissed on 31st 
July, 1954. 


The District Judge was not prepared to apply Article 183 of the Limitation Act 
as he was not satisfied that the High Court of Penang had been established by Royal 
‘Charter But he took the order of the Supreme Court of Penang dated 23rd Febru- 
ary, 1960, as the final order for the purpose of lumitation and, applying Article 182 
(2) held that the execution petition was not barred by limitation In the appeal, 
it seems to have been argued before Srinivasan and Ramakrishnan, JJ, as we see 
from their referring judgment that the conclusion of Ramachandra Ayyar, C J. 
and Anantanarayanan, J , in. Uthamarama v Abdul Kassim and Company! to the effect 
that the period of limitation as prescribed by the Indian Limitation Act for execu- 
tion of a decree by the District Court would equally apply to a foreign decree 
of the kind covered by the reciprocal arrangement required reconsideration. 
“The learned referring Judges indicated their view that the expression “ as if ıt had 
been passed" insecton 44-A of the Codeof Civil Procedure could not ithe 
‘context, be equated to ‘deemed to have been passed’ which, as they thought, 
might attract larger mcidence and that, if such enlarged construction were given and 
the decree were deemed to have been passed by the District Court as on the date on 
‘which ıt was passed by the foreign Court, 1t would render the very reciprocal order 
wholly infructuous The learned Judges, however, concurred with the view in 
Uthamarama v Abdul Kassum and Company}, in so far as ıt held that Article 183 was 
not applicable if the judgment sought to be executed in India was not one rendered 
by a Court established by Royal Charater in the foreign reciprocating territory. 
‘Before us the arguments for the respondent did not proceed precisely on the lines 
which would appear to have been addressed to the referring Bench 


K. Rajah Ayyar who appears for the appellant supports the view taken in 
Uthamarama v Abdul Kassim and Company*, that Article 182 apphes. He contends that 
the words *asifit had been passed by the District Court? in section 44-A of the 
Code of Civil Procedure mean that a foreign decree, for the purpose of execution 
on filing a certified copy thereof ın that Court, shall be deemed to have been passed 
by ıt on the date the decree originally bears and if it be the case, limitation should 
be computed from that date or 1n any case from 3rd January, 1956, when the Govern- 
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ment of India notified declaring the Federation of Malaya to bea reciprocating 
territory Learned Counsel argues that though section 44-A does not by itself provide 
for lmmuation for execution, it is settled that by operation of International Law, the 
Indian Limitation Act, as part of procedure, will govern and apply to execution 
locally of foreign judgment He submits that Article 182 ıs the proper Article and. 
that if that ıs not so, Article 181 applied, the starting point for mutation being the 
date on which the non-satisfaction certificate was obtained by the respondent fiom 
the foreign Court whence according to Mr Rajah Ayyar the right to apply for 
execution accrued On the other hand, Mr VK Thiruvenkatachar: for the res- 
pondent urges that whatever be the effect of the words ‘ as if ıt had been passed’ 
in section 44-A and assuming that the law of lumtation, as part of procedure, applies 
to execution proceedings in the executing Courts in India, there 1s nothing in section. 
44-A or its legislative history or any other provision of India law to warrant the view 
that the Indian Limitation. Act will apply to execution of a foreign judgment even. 
before ıt had been filed in a District Court in India He also contends that, in any 
case the proper Article which 1s applicable ıs Article 183 and that if that be not so, 
on the same logic neither Article 182 will be applicable so that one 1s left with 
Article 181 He would however recognise that to be consistent with the principle 
of reciprocity, 1t would be open to a yudgment-debtor to show under section 47, 
Civil Procedure Code, to the executing Court 1n India that between the date of the 
non-satisfaction certificate in relation to the foreign judgment and the date of its 
filing m and execution by that Court, the foreign judgment or decree became barred 
by limitation 1n the country of its origin or otherwise stood partly or wholly satisfied: 
or discharged 


We take it as incontrovertible under the common law that a foreign judgment 
or decree does not operate proprior vigore 1n this country and 1s not capable of auto- 
mátic execution by the Indian Courts Section 2 of the Code of Civil Procedure de- 
fines a foreign judgment as one of a foreign Court which obviously 15 a Court situate 
outside the limits of India and has neither been established or continued by the 
President of the Indian Union nor has authority in India. While a decree of an 
Indian Court ıs enforced by proceedings ın execution, a foreign judgment, until the 
enactment of sections 44 and 44-A of the Code, could only be enforced by a suit 
upon that judgment, subject, however, to the provisions of section 13 of the Code. 
But the Indian Courts are not bound in every case to take notice of a foreign judg- 
ment in a suit to enforce it and it 1s always open to them to decline to recognise 
it on grounds of policy Article 117 of the Indian Limitation Act prescribed a 
period of lumitation for 1nstitution of a suit to enforce a foreign judgment, namely, 
Six years from the date of such judgment 


Before we refer to certain exceptions to the common law rule of mexecutabulity 
of foreign judgments by the Indian Court except by an action, introduced ın the 
Code of Civil Procedure ın stages, ıt will be useful to notice the position in the United. 
Kingdom of foreign judgments or decrees The Judgments Extension Act, 1868 
was the first in point of time to be enacted by the British Parliament which made 
certain judgments of the Supreior Courts of Scotland and Ireland effective in the 
United Kingdom Before that Act, the only way to enforce such judgments in the 
United Kingdom was by institution of suits on them After the Act, the executa- 
bility of such judgments in the United Kingdom was permitted on a system of 
registration with the British Courts by means of a certificate that the particular 
judgment had been obtained ina Superior Courtin Scotland or Ireland The 
foreign judgment, when so registered, was regarded as extended judgment for pur- 
poses of execution but was made subject to certain restrictions Next came the 
Admunistration of Justice Act, 1920 which extended the facility of execution in the 
United Kingdom of foreign judgments to such Judgments obtamed in a Superior 
Court in any of the British dommions The judgment-creditor within twleve years 
of the judgment could apply to the High Court in England or Ireland for registra- 
mon and the High Court ın its discretion could allow or refuse the application. 
The registration was, therefore, not as of right unlike under the earher Act of 1868. 
Further the 1920 Act provided for certam conditions or restrictions for registratiom 
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some of which were analogous to those mentioned in section 13 of the Code of Civil 
Procedure ın this country Once a foreign judgment of a Dominion was registered 
at the British High Court, it was regarded to have the same force as xf it had been 
initially obtained ın the registering Court The Act of 1920 allowed registration 
only if rts provisions had been extended by an Order-in-Council to the Dommion 
in which a Superior Court passed the judgment — Registration was thus based on 
reciprocity. In 1933 the Foreign Judgments (Reciprocal and Enforcement) Act 
came into force, the effect of which was to extend the provision for registration to, 
foreign judgments of Superior Courts in foreign countries even outside the Dominions. 
But the extension was to be by Orders-in-Council and on a reciprocal bass 
Provisions are found 1n the Act which enable a person, who holds a final and con- 
clusive foreign judgment ın his favour of a Superior Court m a reciprocating territory, 
‘to apply to the High Court in England for registration within six years of such judg- 
ment The High Court was no longer left with the discretion to decline the regis- 
tration The provision for registration was confined to foreign judgments for re- 
covery of money On certain grounds specified ın the Act, liberty was given to the 
person, against whom the judgment was given, to have the registration set aside. 
“The effect of registration under the Act would appear to be that the foreign judgment 
registered would, for the purpose of execution, be of the same force and be subject 
to the same control, as if it had been origmally given in the registermg Court and 
that further no action 1n England would he on a foreign judgment which was entitled 
to registration 

In British India there was originally no statutory or other provision conferrmg 
jurisdiction on Indian Courts to enforce foreign judgments in execution. On 27th 
February, 1924, a Bill was introduced 1n the Central Legislature to provide for en- 
forcement n Brithsh India of judgments obtained in the United Kingdom or other 
notified parts of His Majesty’s Dominions, as part of a reciprocal arrangement by 
which the provisions of Part II of the Administration of Justice Act, 1920 were to 
‘be extended to the British India But the Bill was dropped in 1925 on the ground 
that full reciprocity could not be ensured as most of the British Indian Courts of 
"unlmited. civil jurisdiction would not possibly be viewed as Superior Courts as con- 
templated by the Admunstration of Justice Act, 1920 But the position became differ- 
ent by the passing of the Foreign Judgments (Reciprocal Enforcement) Act, 1933 
"which provided for the extension of Part I of the Act to His Majesty’s Dommmuions 
outside the United Kingdom by the Order-in-Council and also left ıt to the Order- 
in-Council to specify the Courts which should be deemed as ‘ superior ? within the 
meanmg ofthe Act The Lord Chancellor having expressed his no objection to the 
British Act bemg applied to all Indian Courts possessing unlimited orginal civil 
jurisdiction, section 44-A was inserted in the Code of Civil Procedure by section 2 of 
the Code of the Civil Procedure (Amendment) Act, 1937. The section as then 
read : 


“44-A Where a certified copy ofa decree of any of the superior Courts of the United Kingdom 
or any reciprocating territory has been filed in a District Court, the decree may be executed in British 
India as if ıt had been passed by the District Court 


Explanation 1 — Superior Courts? , with reference to the United Kingdom, means the High 
Court 1n England, the Court of Sessions ın Scotland, the High Court ın Northern Ireland, the Court 
of Chancery of the County Palatine of Durham 


Explanation 2 — Reciprocating territory’ means any country or territory, situated m any 


part of His Majesty’s Dominions or in India which the Governor-Generalan-Council may, from time 
to time, by notification m the Gazette of India, declare to be reciprocating territory for the purposes of 
this section , and * superior Courts’ „with reference to any such territory, means such Courts as may 
be specified in the said notification ” 


To the section was added a further ‘ Explanatipn’ setting out the meaning and scope 
of a decree with reference to a superior Court In view of the constitutional changes 
in 1937, certam consequential amendments were made to the section by the Govern- 

ment of India (Adaptation of Indian Laws) Order, 1937. Later in 1952 by an 
mag Act of that year, the section was recast and ın its present form, ıt is as 
ollows : 


“44-A — (1) Where a certified copy ofa decree of any of the superior Courts of any reciprocating 
territory has been filed in a District Court, the decree may be executed in India as i£ it had been passed 
by the District Court 
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(2) Together with the certified copy of the decree shall be filed a certificate from such superior 
Court stating the extent, if any, to which the decree has been satisfied or adjusted and such certificate 
shall, for the purposes of proceedings under this section, be conclusive proof of the extent of such satis- 
faction or adjustment 

(3) The provisions of section 47 shall as from the filing of the certified copy of the decree apply 
to the proceedings of a District Court executing a decree under this section, and the District Court 
shall refuse execution of any such decree, if 1t 1s shown to the satisfaction of the Court that the decree- 
falls within any of the exceptions specified m clauses (a) to (f) of section 13. 


Explanation 1 — Reciprocating territory ’ means any country or territory outside India which 
the Central Government may, by notification in the Official Gazetiee, declare to be a reciprocatinglterri- 
tory for the purposes of thi$'section , and * superior Courts? with reference to any such territory, means. 
such Courts as may be specified in the said notification 


Explanation 2 — Decree ? with reference to a superior Court means any decree or judgment of” 
such Court under which a sum of money 1s payable, not being a sum payable ın respect of taxes or other 
charges of a like nature or in respect ofa fine or other penalty, but shall in no case include an arbitration. 
award, even if such an award 1s enforceable as a decree or judgment ^ 


Reciprocity within India under that section was, however, not established until 
3rd January, 1956, when the Central Government, by a Notification of that date, 
declared the Federation of Malaya to be a reciprocating territory and the High Court. 
and the Courts of Appeal of that Federation to be the Superior Courts of that 
territory for the purpose of section 44-A of the Code of Civil Procedure It appears: 
there was ın force m the Federation of Malaya what was called the Reciprocal 
Enforcement of Judgments Ordinance, 1949 enabling the Government of Malaya. 
to extend its provisions to particular foreign territories. On 13th September, 1955, 
in exercise of his powers under scetion 5 of the Ordmance the High Commussioner 
for Malaya extended its provisions to judgments obtamed ın a superior Court in 
India as ıt extended to judgments obtained in a Superior Court in the United King- 
dom The effect of the enabling provisions and the orders of the relative Govern- 
ments referred to 1s that the judgments obtained in the Superior Courts of each of 
the reciprocating territories became enforceable m the other subject of course to the. 
restrictions conditions and Iumitations in the les fort in the executing territory 


Section 44-A of the Code of Civil Procedure read with the Notification made 
thereunder compendiously but exhaustively provides not only for the executabihty- 
in India of a foreign judgment ın a reciprocating territory but also the procedure to 
be followed ın execution The jurisdiction to execute a foreign judgment is entrusted: 
to a District Court and arises with the filmg in such Court of a certified copy of 
a decree of any of the Superior Courts of the reciprocating territories On such. 
filing the decree of the foreign Court becomes executable 1n India as 1f 1t had been. 
passed by the District Court The term ‘ district’ ın defined ın the Code to mean. 
the local lumits of the jurisdiction of a principal civil Court of origmal jurisdiction 
which ıs called a ‘ District Court’ and includes the ‘local lits of the Ordimary- 
Original Civil Jurisdiction of a High Court The expression ‘foreign Court” 
and ‘ foreign judgment’ are also defined by the Code The former means a Court 
situate outside India and not established or continued by the authority of the Central’ 
Government and ‘ foreign judgment’ 1s a judgment of a foreign Court Though 
section 44-A (1) of the Code speaks of a decree of a foreign Court it may be taken. 
that as ıt means but the formal expression of an adjudication 1t includes a judgment. 
of a superior Court of a reciprocating territory 1n accordance with which no formal 
decree is drawn up under the procedure apphcable to it In fact this ıs made clear- 
by the second Explanation to the section But the judgment should be one so far 
as the Court entering ıt which conclusively determines the rights of the parties with 
regard to all or any of the matters in controversy Further for the purpose of sec-. 
tion 44-A a decree or judgment as is seen from the second Explanation 1s not any 
decree or judgment of a superior Court in the reciprocating territory but 1s confined 
to a decree or Judgment for money Even then the money payable under the 
foreign decree or judgment should not be one ın respect of taxes or other charges 
of a like nature or of a fine or other penalty There 1s also a further restriction. 
namely an arbitration award even though ıt may be enforceable as a decree or 
judgment ıs not enforceable within the purview of section 44-A. Sub-sections (2) 
and (3) of section 44-A contain the procedure to be adopted 1n execution of decree. 
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or judgments passed by Courts in a reciprocating territory Sub-section (2) further 
contains a rule of evidence. Together with the certified copy of a decree should. 
be filed a certificate from the relative superior Court in the reciprocating territory 
showing the extent to which it has been satisfied or adjusted and such certificate 
1s conclusive proof of the extent of satisfaction or adjustment This only means the 
executing Court cannot go behind the certificate and embark on an enquiry on the 
extent ot satisfaction or adjustment of the decree as on the date of the certificate. 
It would ımphedly follow that 1t 1s open to a party ın an executing Court in India. 
to show that the foreign decree or judgment has since been satisfied or adjusted 

That is a matter relatmg to execution discharge or satisfaction of the decree or 
judgment and 1n fact section 44-A (3) which applies section 47 to execution as from. 
the filing of the certified copy of the decree m a District Court enables that Court to 
decide such question As we said a foreign judgment has no force except in the. 
country ‘of its origm. As under the Anglo-Saxon Jurisprudence so in this country 

certain restrictions operate on the recognition and effect to be given to a foreign 
judgment either ın an action based on 3t or m its execution under the enabling statu- 
tory provisions These restrictions are matters of public policy legislative and 
judicial. Such restrictions are to be found listed by section 13 of the Code of Civil 
Procedure These restrictions are extended by section 44-A (3) to the execution. 


of a foreign judgment Where such restrictions apply the District Court 1s per- 
force to refuse execution of the foreign decree 


The rival arguments before us raise the followmg question (1) Does section. 
44-A provide not merely for the manner of execution of a foreign judgment but also 
the period of limitation for ıt? (2) Is there any period of limitation for filing a 
certified copy of a foreign judgment and (3) what ıs the Article of the Limitation 
Act, 1908 that 1s applicable to execution of such a judgment? On the first ques- 
tion a two-fold argument in the alternative is addressed to us for the appellant. 
One 1s based on the effect to be given to the words ‘ as if 1t had been passed by the 
District Court? m section 44-A (1) The contention 1s that by those words the 
foreign judgment shall be deemed for the purpose of section 44-A to be a judgment 
of the District Court and that as a necessary corollary the period of lumitation 
applicable to execution of 1ts decrees 1s automatically attracted This view has the. 
support of Uthamrama v. Abdul Kasım .& Co * The other part of the argument ıs that 
lumitation ıs a part of procedural laws and that since under the International Law, 
lex for: governs execution of a foreign decree or judgment the Limitation Act, 1908 
applies to execution. This argument agam was accepted m Uthamrama v Abdul 
Kassim ‘& Co * as an additional reason for the view that execution in that case was 
barred by tume - 


The words ‘as if it had been passed by the District Court’ undoubtedly 
create a fiction whether they are construed ın the deeming sense treating the foreign. 
decree for purposes of section 44-A as a decree passed by the District Court or in a. 
sense not having that effect but only indicating a fiction of a lesser scope just enabling. 
the District Court to apply to execution the manner of procedure indicated by 
section 44-A As to the effect of the words, Uthamrama v. Abdul Kasım &? Co. 1, 
expressed the view . 

“ It would prima facte follow particularly having regard to the fact that the Limitation Act does 
not provide any special period of limitation for execution of decrees of foreign Courts, that the period 
of mutation applicable to such cases would be the same as that which would apply for execution of a 
decree of the District Court, namely, Article 182 There 1s no provision in the Civil Procedure Code 
or Limitation Act specifically providing for a period of Imitation for execution of the decree of a foreign 
Court On the other hand, section 44-A itself says that such a decree shall be executed in the State as 
if ıt had been passed by the Courts in the State The words of the section are comprehensive enough 
to treat the decree itself as a decree of a Court 1n the State, and they need not be confined so as merely 
to confer on the Court the powers which ıt would exercise 1n executing its own decree ? 

The concludmg sentence in the above extract shows that the learned Judges in. 
that case considered that in their opmion those words ın section 44-A (1) treated as 
the foreign decree itself as a decree of a Court in India and that means the words. 
automatically, by their own force, attract and apply the Indian Limitation Act, 
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1908 to execution of a foreign decree just 1n the same way as in the case of a decree 
passed by the District Court The Court referred to East End Dwellings Co, Ltd v 
Finsbury Borough Gouncil! and Income-tax Commissioner v S Teja Singh®, which held 
that uf a statute directs an imaginary state of affairs to be taken as real, one should 
imagine also as real the consequences and incidents which, if the putative state of 
affairs had in fact existed, must inevitably have flowed from or accompanied 
it and not boggle with one’s imagination when it comes to the inevitable corollaries 
-of the state of affaws imagined as real Applying this principle, the Court opined 
that ıt followed that the Court must assume, for purposes of section 44-A ‘ that 
the District Court had actually passed the decree’. Having said that, the learned 
Judges proceeded at page 419 
** [f so much 1s assumed, the question then 1s only one of interpretation of the provisions of the 
Limitation Act and Article 182 which refers to execution of decrees by the civil Courts will in our 
opinion automatically apply That provision will apply to all cases of execution petitions filed under 
section 44-A, Civil Procedure Gode, whether the foreign Gourt which gave the judgment was a Char- 
tered High Court or any other superior Court In this view 1t 1s unnecessary to consider the appli- 
ecability of Article 181 of the Limitation Act The execution petition m the instant case must therefore 
be held to be barred by limitation ” 
Let us examine the facts ın that case That was a case of an application under 
section 44-A to the Court of the District Judge of West Thanjavur for execution 
of a judgment of the High Court of the Colony of Singapore The judgment was 
entered on 2nd October, 1953, and there was a supplemental judgment delivered 
on 25th May, 1954 The judgments were for payment of money and they were 
partly satisfied One of the judgment-debtors owned considerable properties in 
this country On 16th August, 1958, sometime prior to his adjudication as an 
insolvent by the High Court of Singapore, the judgment-creditor filed an application 
in the District Court, West Thanjavur, for execution by attachment and sale of the 
debtor’s properties in this country ‘The petition was not accompanied by a certifi- 
cate from the High Court of Singapore showing the extent of non-satisfaction. 
‘The District Judge dismissed the application on the ground that the judgment- 
creditor on account of the adjudication of the debtor ın Singapore was not entitled 
to execute the decree there and so too m this country on that account and that 
further the application was barred under Article 182 of the Limitation Act On 
appeal by the creditor, the learned Judges constitutmg the Division Bench posed 
two questions for their decision. (1) whether the non-submission of a certificate 
from the Supreior Court at Singapore showing the extent to which the decree was 
still outstanding would be a bar to the mamtainability of the execution petition and 
(2) whether the execution petition was barred by lumutation They answered both 
the questions against the appellant-creditor In doing so, they repelled a conten- 
tion that Article 183 was the Article to apply It 1s on the view that the words 
“established by Royal Charter’ in that section can refer only to such Courts 
established ın India and not to any Court albe:t established by Royal Charter 
outside it territory We shall advert to this aspect of the matter when we consider 
the third question we have formulated for our decision It 1s obvious from the facts 
1n that case and the view of the learned Judges that the application there was barred 
by limitation In ther judgment, the effect of section 44-A (1) was that the 
judgment of the High Court, which was entered on 2nd October, 1953 and 25th 
May, 1954, should be treated as one passed by the District Court of West Thanjavur 
on those dates and that, therefore, the application for execution filed on 16th August, 
1958, more than three years from the date of the judgment was barred under Article 
182 
With due respect to the learned Judges, we are unable to accept their view as 
to the scope and effsct of section 44-A and the applicability of the period of limuta- 
tion to execution in India of foreign judgments ın exactly the same manner as to 
execution of a decree passed by the executing Court itself In our view, section 44-A 
"has nothing to do with limitation and ıs merely confined to an extended application 
of the procedure provided for the manner of execution of a decree passed by any 
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civil Court 1n this country to execution by an Indian District Court of a foreign 
judgment of a superior Court in a reciprocating territory 


When a statutory piovision creates a fiction, st 1s first necessary to find out 
the purpose for which ıt was created, in order to understand the scope and implication 
of the fiction. State of Travancore-Cochin and others v Shanmugha Vilas Cashewnut 
Factory and others? In that case the Supreme Court quoted with approval the follow- 
ing principles from In re Coal Economsing Gas Company?. 


“Where the Legislature provides that something 1s to be deemed other than it 1s, we must be 
careful to see within what bounds and for what purpose ıt 1s to be so deemed ” 


The purpose of the fiction 1n section 44-A (1) will be clear from an examination of 
the general sections relating to execution m Part II of the Code of Civil Procedure 

Section 37 defines a Court which passed a decree. The expression, * ın relation to 
execution of decree’ means the Court of first instance which, in the exercise of its 
original jurisdiction, passed the decree and the expression 1s understood in the same 
sense even if the decree to be executed has been passed in exercise of appellate 
jurisdiction The next section says that a decree may be executed either by the 
Court which passed it or by the Count to which it 1s sent for execution The Court 
which passed a decree may under section 39 on application send it for execution to 
another Court if certain conditions specified therem are satisfied The Court 
which passed the decree may also of its own motion send it for execution to any 
subordinate Court of competent jurisdiction Section 40 provides for transfer 
of decrees made by Courts in one State to Courts in another State for execution. 
Under section 42, the Court executing a decree sent to 1t shall have the same powers 
in executing such decree as if 1t had been passed by itself Clearly, as 1t appears 
to us, the words “as if ıt had been passed by itself?! ın section 42 have no more 
effect than indicating that the executing Court, in executing a decree transferred 
to ıt, shall have the same powers of execution as the Court which passed the decree. 
The words are confined to the manner of execution and do not suggest that they 
have any implication relating to limitation for execution Similar. words occur 
in section 44 which relates to execution of decrees of Revenue Courts in places to 
which the Code does not extend The scheme of the sections relating to execution 
is that a decree 1s executed either by the Court which passed it or the Court to which 
1t 1s transferred for execution and in the latter case, the transferee Court will have 
the same powers of execution as the Court which passed the decree possesses. ‘That 
is all the meaning of the words “ as if it had been passed " 1n the sections we have 
referred to But these provisions have no application to execution of foreign judg- 
ments, They are not and cannot be transferred to an Indian Court for execution. 
Nor do the Courts in India exercise the same powers of execution as a foreign Court 
in the reciprocating territory possesses 


The whole purpose of the words “as if ıt had been passed by the District 
Court ” in section 44-A (1) clearly, ın the context of the preceding sections, appears 
to be to determine or fix the paiticular District Court ın India to execute the foreign 
decree or judgment and attract to its execution by such Court the manner of proce- 
dure that governs execution of its own decree. The purpose and ambit of the 
fiction go no further In fact, 1t ıs 1mpossible to equate the District Court to an 
original Court in relation to the foreign decree or judgment. The District Court 
in. which a certified copy of the foreign decree has been filed, has no control over 
that decree itself and all that it can do ıs to execute itin accordance with its proce- 
dural laws and regulations For instance a D.strict Court cannot amend the foreign 
decree or even hear any argument impugning ıt Nor, as we already mentioned, 
can xt transfer the certified copy of the foreign decree filed with ıt to another Court 
for execution. The District Court will have no power to review the foreign judgment 
on any ground It may be also visualised that sunultaneous execution of the 
foreign decree in different Courts in different countries constituting reciprocating 
territories cannot be ruled out 
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Further, we can find no justification in the language of section 44-A (1) for 
the assumption that the decree should be taken to have been passed by the District 
Court even on the date it was originally passed by the foreign Court Such an 
assumption will lead to surprismg results and anomalies This very case under 
consideration will demonstrate ıt In the light of the facts, ıt will mean that even 
before recrprocity was established between the two Governments in January, 1956 
and the certified copy of the foreign decree was filed in the District Court in 1959, 
the District Court had passed the decree The fiction under section 44-A (1) does 
not, in our opinion, extend to that effect for, unless the laws of this country explicitly 
so direct, a foreign decree can have no force in this country and that too fiom a 
date prior to a date when such laws were made or reciprocity was established 
thereunder. In England, as we saw, registration of a foreign judgment should be 
made within a specified period from the original date But there 1s no such provision 
to be found in the Code of Civil Procedure. In the absence of such a provision or any 
indication by any othe: law in this country, ıt seems to us not possible to hold that 
section 44-A (1) has addressed itself to any lumitation and provided that the foreign 
decree, when filed in the District Court, should be taken to have been passed by it 
on the date 1t was passed by the original Court 

As a matter of fact, the Code of Civil Procedure itself, generally speaking, 
does not include the law of limitation — Referring to the Code of Procedure (Act 
VIII of 1859) the Right Hon. Sir James Colvile, speaking for the Judicial 
Committee in Krishto Kinkur Roy v Rajah Burrodacaunt Roy*, expressed the view. 

** But that Code did not touch the subject of limitation, which continued to be regulated by Act 
XIV of 1859 ” 
That is still the position under the Code of Civil Procedure, 1908, and the subject 
of hmutation ıs dealt with separately by the Indian Limitation Act, 1908 Ina 
sense, procedure need not also necessarily include limitation See for instance 
Messrs Solar Works v Employees’ State Insurance Corporation, Madras®. In Morlays 
(B'ham) Lid v. Roshanlal?, a learned Judge of the Bombay High Court held that 
the words “ as if” were used 1n section 44-A (1) to make the whole scheme of Order 
21 applicable in respect of execution of decrees of foreign Courts and that the words 
had no wider meaning. ‘This precisely accords with our view. 

For the appellant, however, reliance has been placed on certain decisions 1n 
support of the contention that the words “as uf” also take 1n limitation In re 
Relveders Jute Mills*, Rankin, CJ, with whom Mitter, J, agreed, held that as 
section 15 of the Arbitration Act, 1899, directed that an awerd on being filed ın a 
Court ın accordance with the earlier provisions should be enforceable as if ıt was 
a decree of that Court, 1t was not only enforceable as if 1t were a decree in general 
but the award having been filed ın a partiticular Court should be enforceable as 
if ıt were a decree of that Court. That meant that the words employed by section 
15 (1) were intended to go to the question of limitation as well as the question of 
procedure The learned Judges had in mind that contrast between the words 
employed by section 15 (1) and the words im section 12 of the English Arbitration 
Act, 1889, namely, an award may by leave of the Court be enforced in the same 
manner as a judgment or order to the same effect and felt that section 15 (1) of the 
Indian Arbitration Act, 1899, expressed itself much more widely But the learned 
Judges themselves referred to section 42 of the Code of Civil Procedure, the language 
in which was that the Court executing a decree sent to it should have the same powers 
in executing that decree, as if it had been passed by ıt and expressed the view that 
the section merely dealt with the powers of the Court executing it and only with 
those powers, so that there could not be very much doubt that the question of lumita- 
tion was excluded from the purview of that section They considered that the 
question of limitation was not merely a question of power We respectfully agree 
with this reasoning which, in our opinion, applies to the construction of section 
44-A (1) too Nadirshaw v Gajraj’, was again a case under section 15 of the Arbitra- 
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tion Act, 1899 Beaumont, C J , and Kama, J , were of the view that as the section 
spoke of an award to be enforceable as 1f 1t were a decree of the Court, the expression 
should be read as including both the manner of execution and the tune within 
which execution should take place. This decision lıke the Calcutta one does not 
assist the appellant Apart from what the Calcutta High Court said in regard to 
section 42 of the Code, neither of these decisions related to a foreign decree or 
judgment The Code of Civil Procedure 1s confined to the procedure to be followed 
by civil Courts in this country in proceedings before them and the Indian Limitation 
Act apphed only to proceedings by suits, appeals or applications in Indian Courts. 


It has been argued for the appellant that by the rules of the International 
Law, when a foreign judgment 1s executed in a local Court by virtue of enabling 
provisions, the procedure applicable to the proceedings ıs the lex for: and that 
procedure includes limitation. The argument to that extent 1s undoubtedly correct. 
Dicey’s Conflict of Laws (Sixth Edition) at page 859 sets out the rule : 

“ All matters of procedure are governed wholly by the local or domestic law of the country to which 
a Court wherein an action 1s brought or other legal proceeding 1s taken belongs The term ‘ procedure ? 


3s to be taken im 1ts widest sense and includes, znter alta, remedies and process, evidence, hmutation of 
an action or other proceeding and set-off o1 counter-claim ” 


The author points out where limitation involves substantive rights of the parties, it 
1s excepted from the rule It seems the English lawyers give the widest possible 
extension to the meaning of the term ‘ procedure’ as including all legal remedies 
and everything connected with the enforcement of a right, not involving the deter- 
mination of the nature of the mghts We think that the position ıs the same in this 
country as well. In Pierce Leshe v Perumal‘, three learned Judges of this Court 
including the then Chief Justice held that an application to a British Court in India 
to send a decree of such Couit for execution to a Court of Travancore was neither 
an execution application nor a step-in-aid of execution within Article 182 (5) of 
the Limitation Act, 1908 "This 1s on the view that the execution contemplated by 
the Civil Procedure Code under Article 182 was execution by British Courts in 
India on application made to such Courts. Oldfield, J , said that the application 
could not be said to be a step-in-aid, because although ıt was made to the proper 
Court, ıt was not m accordance with the law and that it was not sufficient that ıt 
was in accordance with the foreign law admimstered by the Court where execution 
proceedings were to be taken. The learned Judge stated the principle to be : 


* the law of hmitation 1s a law relating to procedure having reference only to the lex for; " and 
that “ no Court is obliged to depart from its own notions of judicial order from mere comity to any 


foreign nation ” 

Cheshire in his Private International Law (Sixth Edition) also says that execution 
of a foreign judgment 1n a local Court will be governed by the procedure that obtains 
in the lex fort and, therefore, any relevant statute of limitation may be pleaded in 
defence while a statute of some foreign law, even though it belonged to the proper 
law of the transaction must be disregaided. The same author further points out 
at page 686 . 


An English statute of limitation s a good plea to an action brought 1n England, notwithstanding 
that the action 15 stall maintainable according to the proper law of the transaction 


Thus in British Linen Company v Drummond?, the English period of six years was applied to an action 
on a Scottish contract, although the trme within which the action mght have been brought 1n Scotland 
was forty years the extinction of the nght of action by the proper law of the transaction 1s 
not a bar to an action in England In other words, if the permissible period 1s longer in England than 
1n the foreign country the plaintiff ıs at liberty to sustain his action here Moreover, this 1s so, even 
though the foreign Court has already adjudged the action to be barred in its own country. ” 


We, therefore, accept the proposition that by International Law, execution of a 
foreign judgment ıs governed by procedure ın the lex fort and that the law of limita- 
tion, where 1t does not concern the nature of the right, is procedural But we are 
unable to accept the further proposition that, though a foreign decree may be barred 
or unenforceable 1n the country of its origm, ıt can nevertheless be enforced in the 
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Indian Court where a larger period of lumitation obtains in relation to a simular 
judgment passed by ıt ‘To do so will be contrary to the basic requirements of 
reciprocity Reciprocity in the context means that Indian Courts will execute 
foreign judgments of Superior Courts in the reciprocating territories in the same 
manner as if they were their own decree and vice versa 1t follows from the principle 
of reciprocity thet if a foreign judgment is barred by hmitation ın the country of 
its origin and ıs, therefore, unenforceable, ıt cannot possibly be enforced in the 
Indian executing Courts on the ground that a larger period of imitation 1s available 
there Reciprocity applies to enforceable decrees m the country of their origin. 
Subject to this, since lex fort governs execution, if under the Indian law, the decree 
is barred, the yudgment-debtor can successfully plead it in defence 


To sum up our conclusions, we are of the view that section 44-A (1) 1s confined 
to the powers and manner of execution and has nothing to do with the law of limita- 
tion. The fiction created by the sub-section goes no further and 1s not for all 
purposes, but is designed to attract and apply to execution of foreign judgments 
by the District Court 1ts own powers of execution and the manner of it ın relation 
to its decrees, without reference to mutation It follows that the contrary view 
expressed in Uthamrama v Abdul Kasım © Co 1, 1s, ın our opinion, not correct The 
law of mutation as contained ın the Limitation Act, as a procedural law and as 
lexi fori, will, however, apply, independently of section 44-A, to execution 1n India 
of a foreign judgment of a superior Court in a reciprocating territory But the 
effect of its application 1s a different thing which ıs a matter of construction and which 
will be considered elsewhere in this judgment. ` 


We now pass on to a consideration of the second question From our earlier 
observations ıt should be clear that the fiction 1n section 44-A (1) does not, ın any 
way, affect the original date of the foreign judgment when filed in a District Comt 
in Inda There 1s no indication mm the section that the date of the foreign judgment 
should be taken to be anything but the o1ginal date But can it be said that the 
Indian Lumitation Act apphes to it even from that date& Neither section 44-A 
nor the International law relating to foreign judgments and their execution in the 
local Courts provides an answer. But there can be only one answer, as we think, 
namely, that it does not The jurisdiction of a Distiict Court m this country to 
execute a foreign judgment'arises fiom and 1s exercisable by the filing of a certified 
copy of the foreign decree or judgment It 1s only thereafter, and never until then, 
the procedural laws as lex fort will be attracted to execution The Indian Limita- 
tion Act can possibly apply to such execution only afte: filmg a certified copy of 
the foreign decree or judgment as requued by section 44-A (1) Itas argued for 
the appellant that since sub-section (2) of section 44-A requires a non-satisfaction 
certificate from the foreign superior Coutt to be filed together with a certified copy 
of the decree of such Court, compliance with that requisite ıs a condition precedent 
to invoking the jurisdiction of the District Court for execution of the foreign decree 
or judgment and that, therefore, the right to apply for execution arises the moment 
the foreign Court issues a non-satisfaction certificate We are unable to accept 
this contention on two grounds The first is what we just now referred to, that 
before the filing under section 44-A (1), the Indian Courts will have no jurisdiction 
to execute the foreign judgments and before that event, therefore, there 1s no possi- 
bihty of the application of the Limitation Act to foreign judgments The second 
1s that sub-section (1) of section 44-A does not require the filing of a non-satisfaction 
certificate as a condition for the Dustrict Court to assume jurisdiction Sub- 
section (2) of the section does not pertain to jurisdiction buts in our view procedural; 
it contains besides a rule of evidence as to the conclusiveness of the certificate ın 
the specified respect We are, with respect, unable to agree with Uthamrama v 
Abdul Kasım & Co 1, which held that unless a non-satisfaction certificate ıs filed 

~together with a certified copy of the foreign decree, the mere filing of a certified copy 
of the foreign judgment or decree alone will not vest the District Court with juris- 
diction to execute. f 
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It 15 next to be consideied whether there 15 any lumitation for filing a certified 
copy of a foreign decree or judgment under section 44-A (1) Though such filing 
is like registration under the English procedure, there ıs no provision in India, 
unhke in the United Kingdom, which specifies any period of time within which the 
filmg should be done Further, filmg 1s not an application and 1s not even a step- 
m-ad of execution It ıs but a munisterial act which ın terms of the statutory 
prov.sion gives rise to the jurisdiction of the District Court concerned and makes it 
competent to apply 1ts powers of execution according to the law applicable to such 
Court to the execution of a foreign decree or judgment The Limitation Act applies 
only to suits, appeals and applications In Hansraj Gupta v Official Liquidators of 
Dehra Dun etc Company, the Judicial Committee of the Privy Council held 


“ Unless the application which the Liquidators made on the 26th March, 1928, was a 'suit insti- 
tuted’ or ‘an application made’, for which a period of limitation 1s prescribed by the First Schedule, no 
question of limitation in regard thereto can arise." 

There ıs no such provision in the First Schedule to the Limitation Act treating 
the fihng under section 44-A (1) as an application and providing limitation therefor. 
An application normally contains a prayer for some kind of an order or relief of 
interlocutory character or sometimes even a final ordei  Fihng under section 
44-A (1) by itself will not enable the Court to execute, for ıt contains no prayer in 
that 1egard The party, who seeks execution of a foreign judgment, has after 
filmg a certified copy thereof to apply under Order 21, rule 11 of the Code of Civil 
Procedure for execution and it 1s only then the executing Court can proceed 

Ebrahim Kassam v Northern Indian Oil. Industries Lid ?, held that filing of an award by 
an aibitrator was a munisterial act and not a judicial or quasi-judicial act of the 
arbitrator Mukheryi, J , in that case followed an earlier judgment of the Calcutta 
High Court in Anand: Lal v Keshavdeo? On that view Article 178 of the Limitation 
Act will have no application for filmg of an award by an arbitrator under section 
14 (1) of the Arbitration Act, 1940 That was the decision by a Divisional Bench 
of this Court in Dasaratha Rao v Ramaswamy Iyengar*, where Govinda Menon and 
Basheer Ahmed Sayeed, JJ , observed - 


** All provisions of limitation are intended to prescribe a period for taking steps by a party who has 

perforce to have recourse to a Gourt of law for getting relef The arbitrator 1s not in that position 
His situation 1s analogous to that of an adjudicator resembling a Gourt and unless the provisions of the 
Limitation Act expressly provide a period of mutation for any act to be performed by him, it is un- 
reasonable to impute any intention to the Legislature, that an article of the Limitation Act should con- 
trol his actions That Article 178 1s applicable only to parties and not to arbitrators has been decided 
already by other High Courts ” 
Though this reasoning may not precisely apply to the filmg under section 44-A (1) 
and the analogy between section 14 (1) of the Arbitration Act and section 44-A (1) 
of the Code is not close, broadly speaking, the filing for the purpose of section 44-A 
(1) 1s not a judicial act as an application for which a period of limitation 1s provided 
but 1s a ministerial act which the statute requires to be done so that the District 
Court may be seized of jurisdiction to execute a foreign judgment There 1s also 
another reason why we must hold that there 1s no period of limitation for filing 
a certified copy of a foreign judgment The procedural laws in respect of the 
executing Court are applicable to execution of foreign judgments only on and from 
the date of the filing under section 44-A (1) and it follows that 1n the absence of a 
specific provision in the Limitation Act, no question of Imntation will arise for filing 
Further, as we already mentioned, filing will not, by itself, give the right of execution, 
for 1t will be open.to the judgment-debtor under section 44-A (3) to prove that the 
foreign decree 1s 1nexecutable ın the country ofits ongin This liberty 1s also 
inherent, as we are inclined to think in the very concept of reciprocity for purposes 
of execution We are of the view, therefore, that no question of limitation. arises 
before or for filing under section 44-A (1) of the Code 


That takes us to the last question as to what the proper Article applicable to 
execution in India of foreign judgments ıs On this matter, we are in complete 
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agreement with the 1easoning and conclusion in Uthamrama v Abdul Kasım & Co 1, 
that Article 183 will be mapplicable. We do not, therefore, propose to reiterate 
the reasoning and cover the same ground. We may, however, briefly state that 
the difference in the period of hmiutation applicable for execution of a decree on 
the Original Side of Courts established by Royal Charter and decrees of other Courts 
in this country, which were eventually merged 1n the High Court under the High 
Courts Act, 1861 sprang out of historical reasons and had nothing to do with the 
status of the Courts as those established by Royal Charter or not. This was pointed 
out by the Judicial Commuttee ın Kristo Kinkur Roy v Rajah Burrodacaunt Roy?. After 
quoting two extracts therefrom, the learned Judges in Uthamrama v. Abdul 
Kassim & Go + went on to say at page 417. 

“ From the observations extracted above 1t follows that the mere fact that a Court has been estab- 
lished by a Royal Charter does not ipso facto attract the operation of section 19 of the 1859 Act which 
corresponds to the present Article 183 On the other hand, that Article would apply to decrees ob- 
tained on the Original Side alone of the High Courts of the three Presidency Towns Act IV of 1859 
was superseded by Act IX of 1871 Article 169 of the latter enactment which corresponded to section 
19 of the old Act accepted the view of the Privy Council and expressly referred to decrees as ‘ those m 
the exercise of their Ordinary Original Civil Jurisdiction’. This Article 169 was renumbered as Arti- 
cle 180 1n the Limitation Act of 1877 and the same has been reproduced ın the present Limitation Act 
of 1908 as Article 183 It will be noticed that the provisions of the Limitation Act 1s to govern only 
suits and applications filed ın this country — Prior to 1937 there was no provision by which decrees pass- 
ed outside India could be executed by the Indian Courts Therefore Articles 182 and 183 can only 
apply to execution of decrees passed by the Courts of this country, and the words ‘established by Royal 
Charter’ occurring in Article 183 can refer, therefore, only to such Courts established ın India and not 
to any Court albeit established by Royal Charter outside its territory 7 
We are in entire agreement with these observations which represent, ın our opmion, 
a correct statement ofthe law We are, however, not able to agree that Article 182 
is applicable If Article 183 ıs applicable only to execution of decrees of a Court 
established by Royal Charter in this country, which, as we think, is correct, on the 
same logic and reasoning 1t should, 1n our view, be held that Article 182 ıs not apph- 
cable either to execution of foreign judgments because that article also is 
confined to execution of a decree or order of any civil Court in this country Mr. V. 
K Tiruvenkatachari “pressed before us that the language in Article 183 should be 
hberally and widely read so that ıt comprehends decrees of superior Courts 1n the 
reciprocating territory. But the reasoning on this aspect in Uthamrama v. Abdul 
Kasım & Co +, which commends itself to us, provides an effective answer against 
the contention 

We are thus left with Article 181 which is a residuaiy article We are of 
opinion that this article 1s the only one that applies to execution of a foreign judg- 
ment under section 44-A of the Code The language m column 1 for this article is 
not related to any particular Court The article prescribes a period of three years 
and the lim:tation commences when the right to apply accrues The right to apply 
under Order 21, rule 11 of the Code of Civil Procedure for execution of a foreign 
judgment accrues on and from the date of filing under section 44-A (1) and for this 
purpose non-filing of a non-satisfaction certificate 1s not relevant 

'The appealis dismissed with costs. 





Appeal dismissed. 
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~ (Special Original Jurisdiction ) 
Present .—Mnr. Justice P S. KArLASAM 
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70D 
R Duraiswamy Reddiar and others .. Réspondents 


Madras Go-operatwe Societes Act (LIII of 1961), sections 20, 26, 27,28 and Rule 30 of the 
Go-operatwe Societies Rules, 1963—Scope of —Bye-laws of a registered. socity— Gontravention. of —Effect on 
proceedings 

It 1s no doubt true that under section 26 of the Madras Co-operative Societies Act, the ultimate 
authority of a registered society vests in the General Body of 1ts members But while the Act makes 
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an express provision for expulsion ofa member if he acts adversely to the interest of the society, ıt 
does not provide for removal of a member of a Committee constituted under the Act Section 28 
relates only to disqualification for membership of a Committee 


The bye-laws of a registered society may provide for election or removal of the President or mem- 
bers ofa Committee Such bye-laws, subject to the provisions of the Act and Rules, have to be followed 
in holding meetings and conducting proceedings Where the bye-laws ofa registered society stipulate 
that at least three days’ notice should be given 1n cases of meetings specially convened and the notice 
should specify the subject to be brought before the meeting, failure to follow the bye-law will mvah- 
date the meeting 


Where the bye-law of a society provides that the General Body shall have power to remove the 
President it ıs not open to the Committee of the society to remove the President by a resolution Equally 
the function of the casting lots to decide who among the directors are to retire by 10tation 15 vested 
ina Committee specifically under section 27 (3) of the Act and such powers cannot be exercised by 
the General Body 


The fact that an appeal is provided to the Registrar under section 73 of the Act 1s no bai to the 
exercise of jurisdiction by the High Court under Article 226 of the Constitution of India when there 
has been flagrant violation of the provisions of the Act 


Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated in the effidavit filed therewith the High Court will be 
pleased to issue a wit of quo warranto to the first respondent calling on him to 
show under what legal authority he is acting as President of the Valaieduppu 
Multi-purpose Co-operative Credit Society, Musir: Taluk, Tiruchirapalli district 
and petition for leave to file additional grounds 


K. Narayanaswamt Mudahar, for Petitioner: 
N R Chandran for N Srwatsamanı, for 1st Respondent 


K S Bakthavatsalu, for the Additional Government Pleader, for Respondents 
Nos 2 and 3. . 


The Court made the following 


. Orner.—This petition is for grant of a writ, duection or oider, as may be 
necessary 1n the circumstances of the case, particularly a writ ın the nature of quo 
warranto to the first respondent calling upon him to show under what legal authority 
he ıs acting as President of the Valaieduppu Multi-purpose Co-operative Credit 


Society 


The facts necessary for the disposal of the petition may be stated The peti- 
tioner was one of the Executive Committee members elected under section 27 of 
the Madras Co-operative Societies Act, 1961 Under the bye-laws, he was also 
elected President of the Committee for the management of the society There were 
some musunderstandings between the members of the Executive Committe, and on 
9th June, 1965, a few members of the Committee expressed dissatisfaction of the 
management of the society by the President The Extension Officer (Co-operation) 
Thathiengarpet conducted an enquiry into the affairs of the society He issued notice 
to the petitioner, but he refused to acknowledge the receipt of the same On 22nd 
June, 1965, the third respondent, as Enquiry Officer issued a notice calling for the 
meeting of the Panchayat at 2 P M on 25th June, 1965 No agenda or particulars 
ofbusiness were mentioned in this notice. It was requested that the Panchayatdars 
may be present at the meeting This notice was issued on 22nd June, 1965 by regis- 
tered post and it was acknowledged by the petitioner on 28th June, 1965. While so, 
the meeting as directed was held at 2 p.m on 25th June, 1965. Four members were 
present and the petitioner was absent As the petitioner was absent, a new Minutes 
Book was opened and the proceedings of the previous meeting dated 9th June, 1965 
were recorded and the meeting was adjourned On the same day, the four pancha- 
yatdars gave a requisition to the third respondent to elect a new President The 
third respondent issued notices fixing the meeting at 5 PM on the same day to 
consider the action to be taken in the cu cumstances, and to elect a new President 
It is stated that an attempt was made to serve the petitioner for the adjourned meet- 
ing at 5 p.m. but as he was not available, 1t was served on him by affixture in his house. 
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At the meeting at 5 P M the Panchayat passed a resolution removing the petitioner 
from the office of the President and elected the first respondent herein as the Presi- 
dent and authorised him to convenc a meeting for deciding who was to retire in 
rotation and for electing new members The Panchayat again met at 5-30 PM 
and passed a resolution to the effect that a general body meeting be convened at 
3 eM on 28th June, 1965 for determining as to which of the two members should 
retire by drawing lots Timings for calling for nominations, withdrawals and election 
if necessary' and declaration of the result were fixed The general body meeting 
was held at 3 pm on 28th June, 1965, and lots were drawn in that meeting The 
petitioner and one Ramaswami Reddiar were declared retired by rotation As 
there were only two nominations for the two vacancies, they were declared elected 
Subsequently, a meeting of the new Panchayat was held, and the first respondent 
was elected as the President 


The petitioner submits that there 1s no provision in the Act for removal of the 
President, that the meeting convened was without notice to him and illegal and that, 
in any event the convening of the meeting at 5 pM on 25th June, 1965 without 
notice to hmm and the passing of the resolution 1emoving hum from the office of the 
President and appointing the first respondent as President cannot be sustamed in 
law The petitioner also submits that the retirement of two members at the general 
body meeting on 28th June, 19651s opposed to the requirement of the Act, whereby 
the retirement can only be effected by the Committee It is further urged that the 
Board ıs 1n error ın declaring the petitioner retired and electing two new members 
to the two vacancies The subsequent election of the first respondent 1s also ques- 
tioned as the Panchayat was not properly constituted. 


Under section 26 of the Madras Co-operative Societies Act, 1961, the ultimate 
authority ofa registered society vests ın the general body of its members The 
general body of the society elects a Commnuttee in accordance with the bye-laws and 
entrusted the management of the affairs of the society to such Committee The term 
of office of an elected member of the Commrittee constituted under the Act is 3 years 
It ıs provided that one-third of the members elected to the Committee at the first 
election shall retue at the end of the first year after such election and as nearly as 
may be, another one-third of the members elected as aforesaid shall retire at the end 
of the second year after such election, the members so to retire at the end of the 
first and second years aforesaid being determined by lot bythe Committee Section 28 
mentions the disqualifications which would make a person ineligible for bemg elected 
or appointed as a member of the Committee. Section 28 (2) provides that a member 
of the Committee shall cease to hold office on the happening of certain contingencies 
While the Act provides that a member of the registered society who had acted adver- 
sely to the interests of the society may be expelled by a resolution of the general body 
passed at a special meeting convened for the purpose by votes of not less then two- 
thurds of the total number ofthe persons present, 1t does not provide for removal of a 
member of the Committee constituted under the Act The Act does not provide for 
the election of a President, or for removal of the President, or members of the Com- 
mittee But bye-law 20 of the society empowers the general body to remove anyone 
of the Panchayat members by a resolution — Bye-law 25 provides that no notice 1s 
necessary for an ordinary meeting, but if ıt ıs a meeting specially convened, thiee 
days notice should be given mentioning the subjects that are brought in the meeting 
The provisions relating to the removal of the members; as well as the President, 
make ıt clear that ıt can be done only by a general body meeting Section 27 also 
provides that two of the members will retire at the end of the first year by casting of 
lot by the Committee It ıs not ın dispute that the meeting for which the third 
respondent gave notice on 22nd June, 1965 did not mention any particular subject 
If a resolution was intended to be passed removing the President or appointing any 
person as the President, even according to the bye-laws, 3 days’ notice specifying 
the subject to be brought before the meeting 1s necessary Notice by the third res- 
pondent dated 22nd June, 1965 does not comply with this requirement — It 1s stated 
that a Panchayat meeting was held at 2 P M and after recording the proceedings of 
the previous meeting, it was adjourned. As the petitioner was absent, on a requisi- 
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tion by the four members, another meeting was convened for the purpose of election 
of a new President The third respondent in his affidavit does not state that the 
meeting was for the purpose of removal of the present petitioner from his President- 
ship ‘This meeting was convened without notice to the petitioner. The petitioner 
was admittedly absent at 2 P M , and no notice was served on him. It 1s stated that 
AS the petitioner was absent notice was served by affixture at his door As already 
stated, the meeting for the purpose of removal of the President 1s a special meeting 
and 3 days’ notice ıs required according to the bye-laws At this stage, ıt may also 
be stated that the notice issued by the third respondent on 22nd June, 1965 wasreceiv- 
ed by the petitioner only on 28th June, 1965 and the petitioner pleads that he had 
no information about the meetings at 5 pm and at 5-30 P M on 25th June, 1965. 
"The two meetings were held with unseemly hurry without notice to the petitioner and 
the petitioner was removed ‘The way in which the meeting was conducted was 
extraordinary and obviously mtended to pass the resolutions ın the absence of and 
‘without notice to the petitioner. Apart from the illegalities in the service of notice 
and the convening of the meetings, ıt has to be noted that the bye-laws empower 
only the general body te remove the President. The resolution removing the 
President from his office 1s therefore beyond the powers of the Committee. 


The retirement of two members, one of them being the petitioner, 1s also challen- 
ged as not ın accordance with law Section 27 (3) of the Act provides that every 
year one-third of the members shall retire by casting of lot by the Committee This 
function 1s that of the Commuttee and ın this case ıt 1s admitted that the lots were 
drawn by the general body The powers that are specifically granted to the Com- 
muttee cannot be exercised by the general body The contention of the learned 
Counsel for the respondent that as all the powers of a registered society are vested 
in the general body they can also retire members by casting lots, 1s opposed to the 
specific provision in section 27 (3) Rule 30 of the Madras Co-operative Societies 
Rules, 1963, provides that the election shall be held at a general meeting of the society 
specially convened for the purpose of which not less than 7 days’ notice shall be given 
to the members Admittedly in tms case only 3 days’ notice was given The meet- 
ing convened is therefore not in accordance with law and the election of the two 
"Committee members cannot be held vahd The subsequent election of the President 
by this illegally elected Committee cannot also be sustamed On the facts, therefore, 
the meeting held at 5 pm, on 25th June, 1965 the removal of the petitioner from the 
office of President, the election of the first respondent as the new President, the subse- 
quent general body meeting on the 28th, the retirement of two members, including 
the petitioner, and the subsequent election of two new members are all wholly 
opposed to law and unsustainable. 


The learned Counsel for the respondent sought to contend that this Court should 
not interfere even 1f the meetings were 1mproperly convened and the petitioner was 
improperly removed and a new President appomted, as the petitioner had a mght 
to take the dispute to the Registrar under section 73 of the Act This may be so 
But the existence of an alternative remedy will not prevent this Court from inter- 
fering with such flagrant violations of the provisions of the Act The learned Counsel 
for the respondent submitted that uf there was any irregularity in the convening of 
the meetings, 1t was only a breach of the provisions of the bye-laws and 1t cannot be 
agitated in writ proceedings As already observed, there is not only contravention 
of the bye-laws, but also of the provisions of the statute. 


In the result, the meeting held at 5 PM on 25th June, 1965 and the resolutions 
removing the petitioner from the post of President and electing the first respondent 
as the President and the retirement of two members including the petitioner at the 
meeting held on the 28th and the subsequent election of two new members, and the 
first respondent as the President are set aside This writ petition 1s ordered accord- 
ingly No order as to costs 


R.M. ——— Order accordingly. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
(Special Original Jurisdiction ) | 
PRESENT .—Mr JusricE P S KAILASAM 


P B K-Raja Chidambaram .. Pehitoner* 
v. 
The Tiruchirapalli District Co-operative Central Bank, Ltd, 
by its Secretary Respondent. 


Madras Go-operatwe Societies Act (LIII of 1961) and Madras Go-operatwe Societies Rules, 1968 
rule 31 (2)—Electon of President and Vice-President af could be done only after all the members of the 
Gommattee have been elected 


It 1s no doubt true that ın the ordmary course of events the election of members of the Com- 
muttee would precede the election of the President or the Vice-President of a Go-operatıve Society, 
for the President and the Vice-President are elected only from among the members that are 
elected But there may be cases in which for some unforeseen reason election of one or two 
members of the Committee could not take place, It does not mean that in such cases no election 
of the President could be held unless all the members are elected. 


A reading of rule 31 of the Co-operative Societies Rules relating to election of President and 
Vice-President of a Co-operative Society does not justify the contention that no election of the Presi- 
dent could be held unless all the members are elected Such election could be held even if one or 
two members are yet to be elected In the absence of the President and the Vice-President the 
Secretary of a Go-operative Society can convene a meeting 

Petition under Article 226 of the Constitution of India praying that ın the cır- 
cumstances stated therein and ın the affidavit filed therewith the High Court will 
be pleased to issue a writ of mandamus directing the respondent to forbear from hold- 
ing the Special Meeting (as the Secretary of the respondent calls) on 13th March, 
1966 at 3 pm im pursuance of the notice No 15/65-66, dated 5th March, 1966 


T R. Srimwasan, for Petitioner. 


The Court made the following 


Orper.—This petition is filed for the issue of a writ of mandamus directing the 
Tiruchirapalli District Co-operative Central Bank, Ltd , represented by its Secre- 
tary to forbear from holding the special meeting for the election of the President and 
the Vice-President for the bank at 5 P. M on 13th March, 1966 The petitioner was 
a Director and Vice-President of the bank having been elected for three years from. 
Ist January, 1965 — But he retired on 31st December, 1965, because according to 
the Rules one-third of the directors had to retire by rotation For filing up the 
vacancy caused by the petitioner’s retirement, elections were to be held by the 
Lalgudi Co-operative Supervising Union, Ltd , wherefrom the petrtioner was 
returned Dates for the nomination, scrutiny, time for withdrawal and the election. 
were fixed The petitioner also filed the nomination for election to the Directorate 
of the Turuchirapall: Co-operative Central Bank from the Lalgudi Co-operative 
Supervising Union The petitioner's nomination was rejected on the ground that 
the petitioner had seconded the nomination of another candidate The petitioner 
challenged the validity of the rejection. of his nommation by a writ petition In 
the writ petition 1t was held that the rejection of the petitioner's nomination paper 
was erroneous and the order rejecting his nomination was quashed 


Along with the petitioner, the President of the bank also retired by rotatior 
The election of the President and the Vice-President 1s to take place The President 
and the Vice-President will have to be elected by the Directors Two-thirds of 
the Directors that were elected in the year 1965 continued to function as directors 
and with regard to one-third of the directors, who retired by rotation, elections 
were conducted to all the seats except two, one of which being the representative- 
from the Lalgudi Co-operative Supervismg Union After the disposal of the writ 
petition declaring that the rejection of the nomination of the petitioner by the 
Scrutiny Committee of the Lalgudi Co-operative Supervising Union was erroneous 
the Secretary of the Bank called for a meeting of the Directors of the bank by notice 
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dated 5th March, 1966 for the 13th instant at 3 pm The petitioner prays that 
the Court may issue a writ of mandamus directing the Secretary of the Tiruchirapalh 
District Co-operative Central Bank, Ltd , not to hold the special meeting on the 
ground that, since the election of the two Directors have not yet taken place, the 
President and Vice-President cannot be validly elected Learned Counsel submitted 
that the election of a Director from the Lalgud: Co-operative Supervising Union 
ought to be held earlier than the President's election for that would give an opportu- 
nity to the petitioner to contest the Presidentship or the Vice-Presidentship Accord- 
ing to the learned Counsel, the petitioner has been illegally deprived of his right to 
contest for the two posts He also pointed out that the petitioner had been Vice- 
President of the bank up till his retirement by rotation and that he has a fair chance 
of being re-elected Apart from the merits of the case, learned Counsel submitted 
that in law the election of the President and the Vice-President cannot be held 
now, as 1t 1s contrary to rule 31 of the Madras Co-operative Societies Rules, 1963 
He also submitted that the Secretary 1s not the competent authority to call for a 
meeting for election of the President and the Vice-President according to the Rules. 
Rule 31 (2) provides that as soon as the members of the Committee have been elected, 
the President of the Society shall arrange to convene a meeting of the Committee 
for the purpose of the election of the officers Learned Counsel would submit 
that this rule can only be understood to mean that the election of the President of 
the society can only take place after the members of the Committee have been 
elected and that the only authority that can arrange for the meeting 1s the President 
of the Society No doubt, ın the ordinary course of events the election of the 
members of the Committee would precede the election of the President or the Vice- 
President, for the President and Vice-President are elected only from the members 
that are elected But there may be cases in which for some unforeseen reason, 
election of one or two members of the Committee could not take place | A readmg 
of the Rules does not justify the contention that no election of the President could 
be held before all the members are elected There could be no objection to holding 
a meeting for the election of the President and the Vice-President, even though 
one or two members are yet to be elected The contention of the learned Counsel 
that it 1s only the President of the Society that can arrange to convene a meeting 
for the election of the President and the Vice-President cannot be accepted In 
this case, the President and the Vice-President have retired by rotation and some 
authority will have to convene aumeeting There 1s nothing ın the Rules ın support 
of the contention that m the absence of the President, it 1s only the Registrar that 
can arrange to convene a meeting Iam unable to accept any of the contentions 
put forward by the learned Counsel 


The writ petition 1s dismissed 
RM Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
Present —Mr M. ANANTANARAYANAN, Officiating Chief Fustice 


Ponnuswamy Padayach: and others .. Petstioners* 
v 
Nallamuthu Padayachi and others . Respondents 


Madras Hindu Religious and Gharitable Endowments Act (XXII of 1959), section 101-—Order under— 
Requisites of —Persons claiming to be in possession of property in their own right—TIf could be dispossessed under 
the summary provisions 

Section 101 of the Madras Hindu Religious and Charitable Endowments Act, 1959 (corres 
ponding to section 87 (2) of the earlier Act) 1s a summary procedure whereby a person appomted 
as trustee can summarily obtain possession of the properties of religious institution from an obstruc- 
tor, on the certificate issued by the Commussioner The rmplementation of this certificate is 
provided for by a virtual process of execution through a Magistrate of requisite jurisdiction. 

It 1s no doubt true that generally speaking a Magistrate giving effect toa certificate under the 
section 1s in the position of an executing Court and could not go behind the certificate issued by the 
Commissioner He has no jurisdiction to question the legality or correctness of the certificate. 





* Crl RC No 925 of 1965 25th March, 1966, 
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But this proposition 1s not absolute and in certain circumstances a Magistrate whose aid is 
sought can refuse to give effect to a certificate under the section if he finds it suffers froma basic 
defect which prevents 1ts implementation, such as the absence of the name of the person against 
whom at 1s issued, 


The Gommissioner or Deputy Commussioner who issues a certificate under the section should 
not only find that the property in question belongs to the religious endowment concerned but should 
also find that the person from whom delivery 1s sought comes within the terms of the section If there 
as no such finding the order 1s null and void and 1s not capable of implementation by a Magistrate. 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the order of the Court of the Sub-Duvisional 
‘Magistrate (Judicial), Arryalur, dated 28th May, 1965 and made in C.M.P. No. 118 
of 1965. 

R. Sundaralingam, for Petitioner. 

K Raman, for Respondents. 

The Public Prosecutor, for State. 


The Court made the following 

ORDER —This Criminal Revision Case involves a question of interest, upon 
the degree to which a Magistrate can proceed into the basis of a certificate by a 
Deputy Commissioner in the prescribed form under section 101 of Madras Act 
XXXII of 1959, setting forth the finding that the property in question belonged to 
the concerned religious institution, and directing delivery thereof to a petitioning 
party, by the party in possession Incidentally, the entire question involves a 
clarification of certain basic principles of law, which do not appear to have been 
directly adverted to, 1n the few precedents that have been cited at the Bar. 


Admittedly, section 101 1s a kind of summary procedure, whereby a person 
appointed ‘as trustee, or to discharge functions of that character, can summarily 
obtam possession of the alleged properties of the rehgious mstitution, from an 
obstructor, on the basis of a certificate issued by the Commissioner The imple- 
‘mentation of this certificate ıs also provided for ın the section, and the concerned 
trustee may apply to any Presidency Magistrate or Magistrate of the First Class 
of requisite Jurisdiction, virtually to execute the certificate by directing delivery 
Upon the nature of this proceeding, there have been certam decisions of this 
Court, and it may be convenient to refer to them immediately before going 


further. : 


In Shanmugham Archagar v Munuswam1, Ramaswami, J, had to deal with 
section 87 (3) of the earlier Act XIX of 1951, which 1s by concession a parallel 
provision of the prior enactment After referring to several precedents, the learned 
Judge observed that the Magistrate giving effect to the certificate was in the position 
of an executing Court, and could not go behind the order or certificate issued by 
the Commissioner He has no power to entertain any objection to the val:dity, 
legality or correctness of the order The only remedy of the aggrieved party 1s to 
file a sut, as specifically provided for by means of the last proviso to section 87. 
In that particular case the learned Judge held that a plea to the effect that the 
temple was a private temple could not be raised or entertamed before the Magis- 
trate. after the Ciommuissioner had issued the certificate 


In Chidambaram Chettiar, In re? the learned Judge again observed that proceed- 
ings for delivery under section 87 were 1n the nature of execution proceedings, and 
that the executing Court, here the Magistrate, had no Jurisdiction to question the 
correctness, legality or propriety of the decree 


In Rathinasamy Moopanar v Subramama Udayar? Kunhamed Kutti, J. referred 
to the provisions of section 101 and following Shanmugha Archagar v Munuswami! 
pomted out that the Magistrate executing the certificate or implementing it in an 
application under section 101 for delivery was m the position of an executing Court. 





x. (1959) 1 M.LJ 144 3. (1964) 1 MLJ 244. 
2. (1958) 1 MLJ 314. 
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He cannot entertain any objection to the validity, legality or correctness of the 
order. 


In A4bboy v Suranna}, a learned Judge of the Andhra Pradesh High Court has 
made certain observations on the same lines, and laid it down that a certificate 
issued by the Commissioner was of the nature of a decree for possession, and that 
the Magistrate ıs bound by this Ramakrishnan, J , appears to have followed this 
Ime of reasoning 1n a recent case? which has not been reported so far. 


In Subbarayalu Mudaliar v Nachimuthu*, Kaiasam, J , pointed out that if there 
was a person claimmg possession of the temple, or properties ın his own night, 
independently of any trusteeship, he will be excluded from the purview of the 
section on the very language used But a person who 1s entitled to administer as 
a trustee and is liable as such, will be bound by section 101 


But, though the general situation at law may thus be regarded as well settled, 
it clearly needs the addition of a refinement ın one important respect Even the 
dictum that the executing Court cannot go behind the decree that it 1s asked to 
execute, 18 neither without exception nor absolute I think ıt ıs sufficient to refer, 
in this context, to the Full Bench decision in Mohan Ram v Sundararamier*, to which 
I was a party The Full Bench held that the power of an executing Court to go 
behind the decree, because 1t ıs opposed to public policy or ıt offends a statutory 
prohibition, 1s upon another plane altogether The Court can go behind the decree 
in such an instance 


A very brief reference to the facts of the present case, will be necessary to 
elucidate the particular principle that ıs m issue As will be seen from a glance 
at section 101, 1t 1s not every person who may be 1n possession of the properties of 
a religious endowment, agamst whom a proceeding can be taken under this provision 
oflaw On the contrary, the provision 1s explicitly restricted to a person inf posses- 
sion who 1s a trustee, office-holder or servant of the religious institution, or one 
who has been dismissed or suspended from such office, or any person claiming or 
deriving title from such trustee, office-holder or servant This is a positive Immnta- 
tion. Not merely this There 1s also a negative Imitation, ın that a person who 
could claim in good faith to be ın possession on his own account, or on account of 
some person not being such a trustee, office-holder or servant, 1s definitely excluded. 
It ıs clearly not enough that there 1s a finding that the property belongs to the 
religious endowment in question The Commussioner, or Deputy Commussioner, 
must find that the person from whom delivery 1s sought comes within the terms of 
section 10] If there 1s no such finding, the order 1s null and void, 1n the sense that 
1t lacks one essential decision or finding that alone makes ıt capable of implementa- 
tion before a Magistrate It will be hke a decree that deals with property situate 
in another country, or which deals with some property or right in a manner that 1s 
prohibited by law, and thus goes to the root of the jurisdiction of the Court which 
passed the decree. As I noted earher, the principle that an executing Court cannot 
go behind the decree will hold good 1n most instances; but 1t will not hold good where 
the decree ex facie cannot be executed by the Court, and 1s opposed to law, or so 
defective as to be incapable of implementation 


Apart from the Full Bench decision that I have already referred to, we have the 
decision of Ramaswami Goundar, J , ın Subbu Chettt v Munuswamy Chetty®, which 
has not been dissented from, to my knowledge, and which rightly lays down, if 
I may say so with respect, that the person in possession must be found by the Com- 
mussioner to be a person against whom an order can be made under section 101. 
Otherwise, treating the certificate as a decree, ıt will be void because even, on the 
face of it, 1t 1s essentially defective in the sense that ıt does not find that the party 
agamst whom it purports to be made comes within the scope of section 101 of the 
Act. Itis indisputable, I think, for instance, that an order under section 101 cannot 
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be made against a trespasser, who claims to have perfected title to, the property 
in his possession against the religious institution, by adverse possession 


On the facts of the present case, 1t 1s clear enough that the respondents claim 
to bein possession of these lands in their own right, quite independently of the temple, 
denying that they were lessees of the temple as alleged, and further claiming that 
their right to the lands was based upon ancestral enjoyment in the context of a 
different private temple, though the deity thereof was the same deity as regards 
nomenclature (Mariamman) The Deputy Commissioner has found, on the 
evidence, that the present properties are lands of the sunt religious institution So 
far, his finding must be respected, and the Magistrate cannot go behind it, However, 
erroneous the Magistrate may think it to be But the Deputy Commussioner has 
not found, and I can discover not a trace of such a conclusion in the annexure to 
his order, that the respondents, or any of them, fall within any category of persons 
against whom an order could be obtained under section 101. He has not even 
applied his mind to this aspect, when the respondents explicitly claimed that, in 
good faith, they were entitled to possession of the properties independently of the 
religious institution and adversely to it In other words, this ıs practically 
tantamount to a decree in which there ıs a basic defect which prevents its imple- 
mentation, such as absence of the name of the party against whom the decree 1s 
passed Further, the defect ıs not ın the certificate, but in the Judgment or order 
giving reasons, so that the defect cannot be cured by any mere verbal amendment 


Under these circumstances, I think that the learned Magistrate was perfectly 
correct in coming to the conclusion, which is virtually what he has done, that he 
could not implement the certificate and that he had necessarily to dismiss the 
application under section 101 The revision proceeding is dismissed, of couise 
it 15 perfectly open to the revision petitioner to apply again to the Commissioner for 
a certificate under section 101, when, no doubt, the respondents will make their 
appearance, and the entire question will be gone into, on the merits, whether the 
respondents fall within any of the categories of persons described in section 101 
against whom a valid order for delivery could be made No order as to costs 


R.M. ———— Petition dismissed 
IN THE HIGH. COURT OF JUDICATURE AT MADRAS 


Present —Mr M ANANTANARAYANAN, Officiating Chief Justice 
Manickammal Petitioner 


oe 


Madras Prohibition Act (X of 1937), sections 7 (d) and 10 (a)—Offence under—Person presentin a house 
during a search when prohibited liquor was found—If could be presumed to be in possession of the liquor. 


The mere fact that a person 1s a member of a household or that such person was present in the 
house when prohibited liquor was seized from the house by the police, cannot by itself lead to any 
inference that such person was mn possession or had knowledge of possession of the contraband 
It ıs equally impossible to assume that the person was ın Joint possession, as the possession might 
have been on the part of one or the other members of the household and the person charged may 


be quite innocent 
Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Judgment of the Court of the Sixth Presidency 


TEE Saidapet, Madras, dated 23rd June, 1965 and passed in CG No 11159 
of 1964 


R Swaminathan, for Petitioner. 
The Public Prosecutor, for State. 


The Court made the following 


ORDER —I think that this revision will have to be clearly allowed, because the 
facts of the record, taking them as fully established, do not warrant the inference 
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that the revision petitioner is guilty under section 7 (d) read with section 10 (a) 
of the Madras Prohibition Act ,read with G.O. Ms No. 3031, Home, dated Ist 
November, 1958. 


We may take 1t that there was a raid by the Police in the house of Chellammal, 
the daughter of the revision petitioner, on the occasion 1n question, and that the 
Police recovered two gunny bags (M Os 1 and 2) contaming bottles of Tincture 
Zingeberis Mitis There were a large number of bottles, and another khaki bag 
contained eight 3 oz bottles with Tincture Zingeberis Mitis Indisputably, if the 
revision petitioner possessed these bottles, consciously or with knowledge, she would 
be liable to be punished under the provisions of law above set forth 


But this 1s precisely what 1s not warranted by the bare facts of the record 
There is not even evidence that the revision petitioner 1s a permanent resident of 
this particular house, but I shall assume it But, even so, her daughter and son-in- 
law are residing there, and it 1s very probable that the son-in-law, who is a male 
member of the household, had stored these bottles in the gunny bags It may be 
that the revision petitioner had also knowledge of the concealment of this contraband, 
but the mere fact of her physical presence at the time of search, proves nothing 
whatever The daughter and son-in-law would appear to have been charge- 
sheeted, but they were acquitted, and their cases do not concern me. On the bare 
facts that (1) a person 1s a member of the household, and (2) that person was present 
when the contraband was seized by the Police, :t 1s impossible to base any inference 
that that person had exclusive possession, and knowledge of possession of the 
contraband It ıs further impossible to assume that, that person was in joint 
possessiort, as the possession might have been on the part of one of the other members 
of the household, and the person may be quite mnocent I give the benefit of 
these doubts to the revision petitioner, and direct her acquittal. The fine amount 
of Rs 200, 1f paid, will be refunded to her. 


RM Ó—Ó Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS: 
PRESENT .—MR Justice P. RAMAKRISHNAN, 


Ramanujam .. JPeühoner* 
v. i 
Forest Range Officer, Padugai Range .. Respondent. 


Madras Gourt-fees and Suits Valuation Act (XIV of 1955), Schedule II—Artules 3 (1) and 11 (g)— 
"Criminal appeal by accused—Court-fee payable on appeal memo 

In the Criminal Procedure Code there 1s no distinction between an ‘order’ and ‘judgment’ as in 
the Civil Procedure Code and in an appeal agamst an order of conviction it 1s irrelevant to make a 
distinction whether ıt 1s an appeal agamst a judgment or order The scope of Article 3 (1) of 
Schedule II of the Madras Court-fees and Suits Valuation Act, 1955, 1s made wider (as compared 
with the corresponding provisions of Article 11 (2) of Schedule II of the earlier Act) and is made appli- 
cable to all Courts civil and criminal and would apply to all crımınal appeals The word ‘order’ m 
the article ın the context of a Criminal appeal, should be taken to include a judgment leading to an 
order of conviction or acquittal 


(Scope of Article 11 (g) of the present Act corresponding to Article 11 (b) of the earlier Act 
explained) Distinction between ‘Judgment’ and ‘ order? explamed 

Kuppuswami Rao v. The King, (1947) FOR 180 (1947) FL J 110 (1948) 1 MLJ 103, 
referred to 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Order of the Court of the District Magistrate 
(J), Tiruchirappalh, dated 18th August, 1965, and made in GA No 212 of 
1965 (G C No 1899 of 1965, Sub-Magistrate’s Court, Jayakondan) 


A K Sreeraman, for Petitioner 
S T Ramalingam, for the Government Pleader on notice from Court, 


saline e 


* CRGO No 1625 of 1965 28th June, 1966 
(Cru R P No :599 of 1965). ^ 
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S R Srinwasan, for the Public Prosecutor for State 


The Court made the followmg 


OnprR —This revision case raises a short but interesting question on the 
interpretation of the law of Court-fee The question that arose before the learned 
District Magistrate, from whose decision the present revision case 1$ filed, 1s whether 
a memorandum of appeal presented by the accused ın a crumnal case, against his 
conviction and sentence, should be affixed with a Court-fee label of one rupee under 
Article 3 (1) of Schedule II of the Madras Court-fees and Suits Valuation Act, 
1955, or seventy-five pase under Article 11 (g) of Schedule II of the Act These 
two articles are extracted below ` 


* 3. (1) Memorandum of Appeal from an order inclusive of an order determmmg any questio 
under section 47 or section 144 of the Code of Civil Procedure, 1908, and not otherwise provided for 
when presented to any Court other than the High Court or to any Executive Officer, other than the 
Board of Revenue or Chief Executive Authority . . One rupee’? 


11. “ (g) Apphcation or petition presented to any Court, or toany Magistrate in his exe? 
cutive capacity and not otherwise provided for in this Act « » Twelve annas” 


In the view of the learned District Magistrate the former provision applied, whereas 
the accused, who 1s the petitioner before me, contends that it 1s the latter provision. 
that will apply. Against the decision of the District Magistrate, the accused has 
filed the present revision 


In the Schedule to the Court-fees Act, 1870, before the amendment by the 
Madras Court-fees and Suits Valuation Act, 1955, there were two provisions which 
may be referred to Article 1 (4) of Schedule II stated that an application or 
petition when presented to a civil, crumnal or revenue Court or to a Collector, 
or any Revenue Officer having jurisdiction equal or subordinate to a Collector or 
to any Magistrate ın his executive capacity, and not otherwise provided for by 
this Act, ın the case of crummal complamt, should be affixed with a Court-fee 
stamp of one rupee, and in other cases with Court-fee stamp of twelve annas Article 
11 (a) of the former Act provided for a Court-fee of one rupee in the case of a memo- 

randum of appeal when the appeal 1s from an order inclusive of an order determining 
any question under section 47 or section 144 of the Code of Civil Procedure, 1908. 
and ıs presented to any civil Court other than a High Court or to any Revenue 
Court or Executive Officer other than the High Court or Chief Controlling Revenue 
or Executive Authority This latter provision in the old Court-fees Act, 1870, 
restricted the levy of one rupee Court-fee on a memorandum of appeal to cases 
where it is presented to a civil Court or a Revenue Court or Executive Officer, 
etc But in the new Act when dealing with a memorandum of appeal in Article 
3 (1) the above restriction ıs left out, and the words ‘any Court’ ıs substituted. 
The provision of Court-fee of twelve annas in the case of apphcation or petition. 
found in Article 1 (5) of Schedule II of the old Act 1s repeated in Article 11 (g) 
of the new Act Because of this wider scope given in Article 3 (1) of the new Act 
to a memorandum of appeal after deleting the restriction to particular Court 
mentioned in Article 11 (a) of the old Act, that the well-known commentators of 
the Court-fees Act, Krishnamurthi and Mathrubutham, in the 1955 Edition of the 
Guide to the Law of Court-fees at page 209, observed that ın the case of appeals 
commenced before 19th May, 1955, Article 11 of Schedule II of the old Act would 
not apply, but they should be charged a Court-fee of twelve annas under Article 1 
of Schedule II of the old Act But after 19th May, 1955, when the new Act came 
into force, the language of Article 3 of Schedule II would apply to appeals, filed 1n 
Criminal Courts also. 


Learned Counsel for the petitioner referred to the fact that Article 3 (1) of 
Schedule II of the new Act refers to a Memorandum of Appeal from an * order," 
and in his view, an order 1n a criminal case would not include a judgment of con- 
viction or acquittal. According to the learned Counsel, the Criminal Procedure 


I1] RAMANUJAM v FOREST RANGE OFFICER (Ramakrishnan, J). 377 


Code uses the words ‘ order’ and ‘ judgment? in distinct contexts, that one cannot 
be mistaken for the other, that smce Article 3 (1) ıs silent about a judgment, ıt 
should not be held to apply to an appeal from a judgment, and that a memorandum. 
of appeal from a judgment should be stamped with a Court-fee appropriate to an 
application or petition as provided in Article 11 (g) As against this contention, 
the learned Government Pleader as well as the learned Public Prosecutor stress: 
that the Criminal Procedure Code uses the words ‘ order’ and ‘judgment’ in a 
common footing, in several provisions It ıs also pointed out that the Criminal 
Procedure Code does not define what a judgment means unlike the Civil Procedure 
Code, which defines a ‘judgment’ in section 2, as a statement given by the Judge 
of the grounds of a decree or order Section 404 of the Crimimmal Procedure Code 
provides that no appeal shall he from any ‘ judgment’ or ‘ order ? of a cruminal Court 
except as provided for by that Code or by any other law for the time being ın force 
Section 419 of the Criminal Procedure Code states that every appeal shall be made 
in the form of a petition in writing presented by the appellant, o1 his Pleader, and 
every such petition shall be accompanied by a copy of the * judgment or * ordei? 
appealed agamst Section 367 (6) of tre Criminal Procedure Code states that for 
the purposes of this section an order under section 118 or section 123, sub-section (3) 
shall be deemed to be a judgment The learned Public Prosecutor referred me to a 
decision of the Federal Court in Kuppuswam: Rao v The Kıng!, where certain useful 
observations 1n this connection are found The question that arose before the Federal 
Court was with reference to the scope of section 205 of the Government of India Act, 
1935, which provided for an appeal to the Federal Court from any judgment or decree 
er final order of a High Court While referring to the fact that the Civil Procedure 
Code has defined ‘judgment’ for cıvıl suits, the Federal Court observed that in 
India, in the Criminal Procedure Code, though the word * judgment ' 1s not defined 
that term is used to indicate the termination of a case by an order of conviction or 
acquittal It is therefore reasonable to assume that in the context of an appeal from. 
a conviction as m this case, it 1s irrelevant to make a distinction as to whether ıt 1s 
against a Judgment or an order From one point of view it can be looked at as- 
against a judgment in so far as ıt terminates the case, by an order of conviction. 
From the operative part of the judgment, namely, the conviction (or acquittal) ıt 
can be described as an appeal against the order of conviction (or the order of acquit- 
tal) tus therefore reasonable to hold that, when ın the amended Court-fees Act 
the scope of appeal for the purpose of Couit-fees was widened and made applicable 
generallly to all Courts, civil and crmunal, the Legislature did not specifi- 
cally refer to judgments, but contented themselves with the word ‘order’, 
beaiing ın mind that the word ‘order’ in the context of a criminal appeal, will 
include a judgment leading to an order of conviction or acquittal I am therefore 
of the opinion that the view of the lower Court that a Court-fee of one 1upee has to 
be paid on the memorandum of appeal is correct and calls for no interference by 
way of revision ‘The revision case is therefore dismissed. 


RM. Revision case dismissed: 


ae ae a a E Es 
1. (1948) 1M LJ 103 * 1947 FOR 180 * 1947 F LJ. 110. 
48 


378 THE MADRAS LAW JOURNAL REPORTS. (1966 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT —Mn M ANANTANARAYANAN, Chief Justice, AND MR Justice 
"P. RAMAKRISHNAN 


Mohammed Habibullah and another .. Appellants* 
v 
K Seethammal .. Respondent 


Motor Vehicles Act (IV of 1939), sections 110 to 110-F—If self-contained code—If controlled by the 
„provisions of the Fatal Accidents Act (XIII of 1855) 


It 1s true that a claim for compensation for death could be made under the Fatal Accidents Act 
only by a limited class of heirs or representatives of the deceased But sections 110 to 110-F of the Motor 
Vehicles Act 1s a self-contained Code providing for compensation and the machinery of adjudication m. 
cases of motor accident The provision in the Act has no connection with the Fatal Accidents Act and 
1t cannot be contended that a claim under the Motor Vehicles Act should be governed by the provi- 
sions of the Fatal Accidents Act Section 110-A of the Motor Vehicles Act provides for the foundation 
ofa claim by any legal representative of the victim ofan accident Hence a married sister of a bache- 
lor who died as a result of an accident by a motor vehicle, could file a claum for compensation under 


the Act 

The driver of the vehicle concerned in an accident 1s not always a necessary party to a clam 
under the Act and it cannot be said that the non-jomder of the driver will vitate the proceedings 

Appeal under clause 15 of the Letters Patent against the Order of the Hon’ble 

Mr Justice Venkatadri, dated 11th November, 1965, and made in CMA No 318 
of 1963 preferred to the High Court against the order of the Motor Accidents Claims 
Tribunal, Madras, dated 15th December, 1962 and made in MA CT No 14 of 
1962 


Sivaswam of Sundararajan and Siwaswami, for Appellants. 


The Judgment of the Court was delivered by 


Anantanarayanan, C J —We are fully satisfied, after a careful consideration of 
the arguments urged by the learned Counsel for the appellants, that this Letters Patent 
Appeal ought not to be admitted The facts are clear The appeal ıs sought to be 
filed by the owner of a motor vehicle and by the Insurance Company, with regard to a 
case of a fatal motor accident, which gave rise to a justifiable claim for compensation. 
Not merely the Clauns Tribunal constituted under the Motor Vehicles Act, which 
went into the question, but also the learned Judge (Venkatadri, J ,) who heard the 
Civil Miscellaneous Appeal, both came to the unambiguous conclusion on the merits 
that this was a case of a motor accident that ended fatally, under such circumstances 
as to justify, and fully justify, the clarm for compensation 


The main argument pressed before us was that the claimant was the married 
sister of the victim, a bachelor who died without leaving a child, parents or any 
other hei Our attention was then drawn to the provisions of the Fatal 
Accidents Act (XIII of 1855), under section 1-A of which an action of that kind 
should be brought forward by an “ executor, admunistrator or representative of the 
person deceased There are authorities of High Courts, into which we need not 
proceed here, since this proposition 1s not really relevant for our purpose, that the 
word “ representative " 1n section 1-A, does not mean a legal representative of the 
kind contemplated ın the Civil Procedure Code, but must have reference to the 
earlier words ın the same section, ‘‘ for the benefit of the wife, husband, parent and 
child”? There ıs much to be said for the view that, 1f this Central Act XIII of 
1855 1s to govern the claim, a married sister of the victim, who died a bachelor with- 
out leaving behind a wife, child or parents cannot bring forward a claim of this sort 
for her own benefit 

But the law has not been stationary since that Central Act was enacted in 1855, 


On the contrary, there has been considerable development since then, and ıt 1s also 
obvious that, in the subsequent century that has elapsed, the volume of motor traffi 
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and the statistics of motor accidents, fatal or otherwise, must both have originated 
and increased beyond all proportions In this perspective, the Legislature has deli- 
berately enacted the Motor Vehicles Act, and provided by virtue of sections 110 to 
110-F of that Act, not merely a self-contained code for the adjudication of claas to 
compensation on behalf of the victims of a motor accident, but also a complete 
machinery for the adjudication of such instances Under section 110-F, the jurisdic- 
tion of the civil Court 1s specifically ousted by the Clams Tribunal for the area The 
‘claim 1n the present case is under sections 110 to 110-F of the Motor Vehicles Act. 
It has no connection whatever with the Indian Fatal Accidents Act (XIII of 1855) 
and is not advanced under any section or provision of that Act It ıs note- 
worthy that sections 110 to 110-F that we have referred to, make no mention of any 
kind concerning any of the provisions of the Fatal Accidents Act, and do not incor- 
porate any such provision even by the most oblique reference. i 


Notwithstanding all this, and notwithstanding the fact, which 1s undeniable, 
that under section 110-A of the Motor Vehicles Act, an application for compensation 
arising out of an accident can be put forward “‘ by the legal representatives of the 
deceased ", the ground ıs urged that the Fatal Accidents Act (XIII of 1855) 
ousts the relevant provisions of the Motor Vehicles Act We are unable to accept this 
argument, and xt ıs not related to the structure of either Act On the contrary, the 
relevant part of the Motor Vehicles Act is free of any reference, even obliquely, to 
the Fatal Accidents Act An argument is further advanced that the Motor Vehicles 
-Act (sections 110 to 110-F) does not ley down any new liability , 1t only provides 
for machinery for the adjudication of claims to compensation Certain observations 
of the Punjab High Count in Sr: Ram Pratap v Punjab Roadways, Ambala’, are relied 
“upon, in support We have looked into this decision, and we do not find there any 
reference to the provisions of the Fatal Accidents Act, as excluding the application 
of the Motor Vehicles Act It 1s true that the learned Judge states that sections 110 
ito 110-F of the Motor Vehicles Act do not supersede the cardinal principles of liabi- 
lity mtort But that observation was made, m the context of a situation when ıt had 
to be considered whether it was necessary or not necessary to establish, in support of 
a claim for compensation under the Motor Vehicles Act, that the accident was the 
result of negligence on the part of the owner or driver of the vehicle In the present 
case, we have already affirmed that, on the ments, both the Claims Tribunal and 
the learned Judge found that this was an accident which could give rise to a claim 
for compensation under the law The only point was whether the clarm could be 
advanced by the married sister of the deceased, who died a bachelor It can cer- 
tainly be so advanced, since section 110-A definitely provides for the foundation of a 
claim by any legal representative of the victim of the accident 


We have also been invited to consider the argument thet the non-joinder of the 
driver of the vehicle, as a party to the proceedings, will vitiate the proceedings We 
can find nothing ın the record, or in the provisions of the Act, to justify this view In 
our view this 1s a simple case of a claim to compensation arising out of a fatal motor 
accident, preferred by the mmediate next-of-km and legal representative of the 
victum, under the provisions of the Motor Vehicles Act, which was justly recognised 
by the Courts Neither the owner of the vehicle, nor the Insurance company, can 
be said to have suffered any prejudice, or to have sustained any ground of grievance. 
The Letters Patent Appeal is dismissed 


RM Appeal dismissed 


ne ——M—— y 


1. AIR; 1962 Punj. 540. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present —Mr Justice K VEERAsWAMI AND Mr. Justice M. NATESAN. 
The State of Madras, represented by the Special Tahsildar, for 


LA Municipal Cases, Madurai .. Appellant*s 
v 
Mohammad Sirajudeen ' _ 2 Respondent 


Limitation Act (IX of 1908), section 12 (2)—Gomputatron of time. under—Batch of appeals against 
common judgment-—Certifred copes of judgment filed 1n one appeal and dispensed unth1n other appeals—Later 
certified copies out of time—Jf the other appeals could be in time on the. basis of the judgment filed originally m one 
of the appeals 

Section 12 (2) of the Limitation Act ıs exphoit and clearly prescribes that m computing the 
period of limitation for purposes of appeal the day on which the judgment complamed of was 
pronounced and the time requisite for obtaining certified copy of the decree should be excluded 
In other words for purposes of limitation both the time factors will enter mto computation 


Where under the rules the production of a copy of the judgment is dispensed withina batch of 
appeals still the date of the judgment and the time requisite for obtaining a copy of the decree should. 
be the basis of the computation of limitation with reference to each of the appeals The time for prefer- 
rmg an appeal should be calculated on the endorsements on the copies of judgment produced m each 
of the appeals, even if they are filed in a batch and in one of them such copies are produced and m the 
rest their production 1s dispensed with The delay may ho wever be excused m such caseshn the 
liberal exercise of the discretion of the Court * 


Appeal sought to be preferred to the High Court against the Decree fof the 


Court of the First Additional Subordinate Judge, Madurai, m Original Petition 
No 114 of 1964 2 


The Government Pleader, for Appellant 


The Order of the Court was made by 


Veeraswam, J —The State filed a batch ofappeals against different respondents 
but certified copies of a common judgment were produced only in one of the appeals 
and their production in each of the rest of the appeals 1n the batch was, by an order 
of this Court, dispensed with On the basis of the certified copies of the decrees 
filed 1n the appeals in which the production of the printed common judgment was 
dispensed with, those appeals are found to be out of tıme, 

Learned Government Pleader argues that the endorsements on the printed copies 
of the common judgment produced ın one of the appeals should be mede use of in 
calculating time for filing appeals unde: section 12 (2) of the Limitation Act We do 
not think that learned Government Pleader 1$ right ın his contention Section 12 
(2) of the Limitation. Act ıs explicit and clearly prescribes that in computing the 
period of limitation. the day on which the judgment complained of was pronounced 
and the time requisite for c btaming a copy of the decree should be excluded In 
other words, for the purpose of limitation both the time factors will enter into the 
computation Where under the rules the production of a copy of the judgment 1s 
dispensed with still the date of the judgment and the time requisite for obtainmg a 
copy of the decree should be the basis for such computation Merely because the 
production of a certified copy of the judgment 1s dispensed with it does not follow 
from 1t that we can disregard the date on which the judgment was obtained and 
tume for limitation computed with reference to the endorsements to be found on a 
printed copy of the judgment produced in another appeal 

That was the view of a Division Bench of this Court in Avudar Ammal v Ganapath 
There it was held . 

“ An appellant is not entitled to a deduction of the time taken m obtaming copies of judgment 
to be filed in another connected appeal ” 
This view was followed by Kailasam, J in GM P. Nos 296 to 310 of 1966 The 
tıme for preferring an appeal should therefore be calculated on the endorsements 


1 
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is dispensed with Where, of course, there are petitions to excuse delay in filing 
appeals, 1n such cases, as was pointed out by the Division Bench of this Court just 
referred to, discretion of this Court in excusing the delay may hberally be 
exercised, in the particular circumstances 


Our attention 1s invited to Mt Bib: Umtul Rasul v Ram Charan} ‘There two 
learned Judges of the Patna High Court were inclined to the view that 1n cases like 
this, time requisite for obtaining a copy of the judgment would be excluded under 
section 12 (3) 1n computing the period of mutation in respect of all the appeals filed 
by the appellant although only one copy of the judgment 1s filed for all the appeals. 
But we find from the yudgment that the practice of the Patna High Court has been 
that only one certified copy of the judgment 1n the case of batch of appeals need be 
filed That in our opinion makes a difference In any case, as we said, we share 
the view 1n Avuda: Ammal v Ganapathi?, The result ıs the appellant will have to file 
petitions for excusing the delay. 


RM. ` ——— Order accordingly. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
(In Insolvency ) 
PRESENT —MR. Justice K S RAMAMURTI. 


Seth Gokaldas Lalchand by agent Ramchand S Pahlajanı, 


and another - Applicanis* 
v 
VS Krishnamurti . Respondent 
Presidency Towns Insolvency Act (IIT of 1909), section 9 (g)—Act of insolvency (under—Notice of 
suspension of payment of debts—If should be for all the creditors o Eu 


Before a notice given by a. debtor could be construed to be an act of msolvency within the 
meaning of section g (g) of the Presidency Towns Insolvency Act, 1t should be established that the 
notice expresses a general intention to stop payment to every creditor and the suspension of payment 
1s of the entirety of the debt. The notice of suspension of payment must be in respect of the whole 
of the mdebtedness . 

Where the mtrmation of suspension of payment ısın relation only to a partcular creditor or 
class of creditors (like Multam Bankers), but does not relate to all the creditors collectively ıt is 
insufficient to constitute an act of insolvency within the meaning of section 9 (g) of the Act. It may 
be that the notice of suspension may be sent either to all the creditors or to a body of creditors but 
what 1s important ıs the suspension of payment of debts should be 1n relation to all the creditors 

Application (1) for adjudicating the debtor herein as msolvent; (2) for directing 
the estate and effects of the said debtor to vest ın the Official Assignee of Madras ; 
(3) for directing the taxed costs of this petition to be paid to the petitioning 
creditors-applicants by the Official Assignee of Madras from and out of the estate 
of the debtor abovenamed ; and (4) for other orders and Application (1) for 
appointing the Official Assignee as Interim Receiver of the estate and effects 
of the debtor wherever situate with powers to take possession of the account books 
‘and all the building materials and building machinery belonging to the debtor and 
kept by him at plot No 86, Jayamangalam, Ramakrishna Nagar, Madras-28, and at 
other place or places includmg the premises No 49/2, Royapettah High Road, 
Madras-4, pending disposal of the main petition , and (2) for other orders 

D. B Fagannadha Rao, for the Debtor 

C Vasudevan, for Petitionmg Creditor, 

N Koüswara Rao, Official Assignee in person 

The Court delivered the following 

Jupcment —This petition has been filed by the petitioning creditors to adjudge 
the debtor, V S Krishnamurthi, an msolvent on the ground that he had commutted 
an act of solvency within the meaning of section 9 (g) of the Presidency Towns 
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Insolvency Act, and in support of their case the petitioning creditors relied upon the 
oral evidence of PW 1, the Multhani broker who arranged for the loans, as well as 
the letter Exhibit P-2 passed by the debtor to PW 1 


Mr Jagannatha Rao, learned Counsel for the debtor raised two points 

(x) that the letter Exhibit P-2 does not amount to giving notice by the debtor of his 
intention. to suspend payment of his debts within the meaning of section 9 (g) ; 
(u) and that, ın any event, any such intention as revealed or disclosed ın Exhibit 
P-2 1s not suspension of payment of the entirety of the debts, 2 e , debts due to all the 
creditors ın a collective body, but only the debts to the tune of Rs 85,000 referred 
to 1n Exhibit P-2 due by the debtor to the Multhani bankers for whom P W 1 acted. 
as broker When PW 1 was examined with reference to the circumstances under 
which the debtor gave this letter, he stated that notice of suspension of payment was 
only with reference to the Multhan: bankers from whom he (P W 1) had arranged 
for loans to the debtor and that ıt did not relate to all the debts ofthe debtor PWI 
also admutted that the reference to “ the calling of the meeting of the creditors ” as 
also the “ request for getting some time from the creditors", was only to the 
Mutham bankers to whom a sum of Rs 85,000 wasdue — Iputseveral questions to 
P W | and it 15 clear from his answers that at the interview which took place between 
hum and the debtor both of them were concerned only with the debts due to the Mul- 
thani bankers a particular section of the creditors of the debtor and that the interview 
had nothing to do with the entire body of creditors of the debtor The position, there- 
fore, 1s that, even assuming that Exhibit P-2 is construed as amounting to a notice of 
suspension of payment within the meaning of section 9 (g) 1t 1s not an intimation of 
suspension of payment of all the débts of the debtor, but only some of his debts 


My attention was drawn to a Bench decision of the Calcutta High Court ın 
Indo-Burmah Trader’s Bank v Barada Charan’, (a case arising under the analogous 
provision under the Provincial Insolvency, Act—section 6 (g)) in which it was held 
that to bring the case within clause (g) of section 6, the notice of suspension must be 
for the whole ofthe mdebtedness and thatit must amountto an expression ofa 
general intention to stop payment to every creditor In that case the notice was 
given tó two creditors, and the Bench took the view that in the absence of proof that 
there were no other creditors, 1t could not be held that the expression of intention 
was to suspend payment to every creditor. 


I may also refer to the statement of aw in Mulla’s Law of Insolvency, Second 
Edition, page 132, where the learned author states the law in these terms : 

** A notice of suspension of payment of debts may be oral or 1n writing, but must be a notice deli- 
berately given and must amount to an mtrmation to the creditors that the debtor intends to suspend 
payment of his debts due to all his creditors, but mere intimation of inabihty to pay his debts does not 
ordinarily amount to such notice, though taken with other circumstances it may so amount The 
notice must be such that the creditors may be led naturally to mfer that the debtor intends to suspend 
payment of his debts " 

Reference may also be made to a Bench decision of the Lahore High Court in 
Harkishan Lal v Peoples Bank of Northern India, where Jai Lal, J delivering the 
Judgment of the Bench after reviewing the entire case-law summarised the postion 
in the above terms It 1s significant to note that of the words “‘ to suspend the pay- 
ment of his debts due to all his creditors ”, the word all has been 1talicised ın the said 
decision 

I may also refer to the Bench decision of the Patna High Court in Lakh: Prasad v. 
Ugrah Misra?, where the Bench has laud down the principles for determining whether 
the debtor’s statement satisfies that requirement of law One of the conditions point- 
ed out by the Bench 1s that the intymation of suspension of a payment should not only 
be 1n relation to a particular creditor, but ıt should be ın respect of debts due to all 
the creditors collectively 


This was followed in the later Bench decision of the same Court ın Hardayan 
Dass v. Fagarnath Marwart*, in which the evidence was that the debtor’s statement of 
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suspension of payment was in relation to some particular cieditors, and ıt was held 
that was insufficient in Jaw and that the suspension of payment must be with 
regard to all the creditors as one body 


I am satisfied that having regard to the scheme of the Insolvency Act, the 
suspension of payment must be the suspension of payment of the debts due to all 
the creditors It may be that the notice of such suspension may be either to all the 
creditors or to a body of creditors But what is most important ıs that notice of 
suspension of payment should be suspension of payment of debts due to all the credi- 
tors This aspect of the matter ıs also emphasised ın the leading decision of the 
House of Lords in Clough v Samuel Vide the following obseivations of Lord 
Robertson at page 448 

* A man faced by a balance-sheet which means certain and speedy ruin may try to arrange 
with kıs more pressing creditors, or he may put oft the evil day and stagger on, leaving the stoppage of his- 
career to be brought about by the action of others Enther of those courses 1s different from suspending 
payment of his debts ” 

I may also refer to the evidence of P W 1, that apart from the Multhani credi- 
tors for whom he acted as broker, he did not know the other creditors of the debtor 
I have no doubt whatsoever in my mind that when the debtor passed the letter 
Exhibit P-2, he wanted to gain some time from the Multham Bankers (a section of 
has creditors) and he never had in his mind the general body of his creditors, asa 
collective unit 


For all these reasons, I hold that Ins letter Exhib: P-2 does not amount to an 
act of bankruptcy within the meaning of section 9 (g) ofthe Act The petition is, 
therefore, dismissed 


The Official Assignee who has been appointed Interim Receiver, shall be dis- 
charged forthwith The debtor shall take possession of the properties in the custody 
of the Official Assignee and also the key on payment of thé expenses which the 
Official Assignee has incurred in keeping watch over the properties 


No costs. 
RM _ Order accordingly 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PresenT —Mr Justice M... NATESAN. 


Krishnamurthi Ayyar .. Petitioner” 
v 
Govındaswamı Pillar and another .. Respondents. 


Madras Panchayats Act (XXXV of 1958), secteen 25 (2) (a)—Rules for Decision of Election Disputes, 
Relating to Panchayats, Rule 6—Electon petition challenging election of respondent as a member of Panchayat on 
the ground that he was suffering from leprosy—Election Gourt 1f can order compulsory medical examination of the 
respondent—Refusal to submit to such examination —Presumption 

Qual Procedure Gode (V of 1908), section 151—Scope—Compulsory medical examination of a party against 
his wish—Power of cwil Courts to order under 

In an election petition challengnig the election of the respondent as a member of a Panchayat on 
the ground that he was suffering from leprosy and was thus disqualified under section 25 (2) (a) of 
the Panchayats Act, the election Court, cannot, at the instance of the petitioner, compel the respon- 
dent to appear before a medical officer and to submit himself for a medical examination for the pur- 
pose of ascertaining the fact whether he was suffering from leprosy Such an order will not be 
justified under the inherent powers of a civil Court under section 151 of the Civil Procedure Code. 
To start with, the election Court ıs nota Court as ıs generally understood Its powers are circums- 
cribed by its constitution Secondly, assuming ıt may have inherent powers in procedure, the 
exercise of any inherent power must be consistent with sound general principles of law and cannot 
override the rights of parties Itis the birth right of a man to claim that there shall be no trespass 
to his person unless provided by law Thus, there 1s no warrant 1n the procedure, now obtaining 
in the civil Courts under the Civil Procedure Code, for an order for compulsory medical exammation 
ofa party against his wish 
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This does not however mean that there could be no medical examination ofa party and could 
not be clarmed at all. What has to be noticed ıs that a party could not, against his wish, be 
compelled to undergo a medical mspection. It will be open to the parties, when there 1s no opposi- 
tion, to secure medical inspection of a party under the aegis of the Court and suitable orders as to 
how and by whom the inspection 1s to be carried out could then be obtamed 


Any presumption from the refusal by a party to get himself medically examined under the 
orders of Court must be consistent with the surrounding circumstances and be a natural inference. 
The caution sounded in section 114 of the Evidence Act with reference to Illustrations. (g) and (h) 
has to be borne in mind when drawing inference in any particular case. 


Petition under Article 227 of the Constitution praying the High Court to revise 
the order of the District Munsif, Vriddhachalam (Election Commussioner) dated 
24th March, 1965in ITA No 219 of 1965 in O P No 5 of 1965 


K Sarvabhauman and K Gopalachari, for Petitioner 
K. V. Venkataseshadri, for Respondent. 
The Court made the following 


Orpver —This apphcation under Article 227 of the Constitution has been 
preferred questioning the legality and regularity of an order passed by the Election 
Court under the Madras Panchayats Act, 1958, pending an Election Petition under 
this Act at the instance of the first respondent herein By the impugned proceeding, 
the Election Court has directed the petitioner herein to appear before the Medical 
Officer, Government Leprosy Subsidiary Centre, Vriddhachalam, and submit himself 
for medical examination, for the purpose of ascertamung the fact whether he was 
suffering from leprosy The petitioner herein 1s the first respondent in the Election 
Petition above referred to and the successful candidate as against the first respondent 
herein in the election held for one seat for the Srimushnam Town Panchayat, 
South Arcot district The election of the petitioner ıs challenged znter alia on the 
ground that he was suffering from leprosy and therefore disqualified under section 
25 (2) (a) of the Panchayats Act. Under the Rules framed pursuant to the powers 
conferred under section 178 (2) of the Act, the District Munsif having territorial 
jurisdiction over the place ın which the office of the Panchayat 1s situated is the 
Election Court and rule 3 specifically provides that the District Munsif exercising 
jurisdiction under the Rules shall be deemed to exercise such jurisdiction as persona 
designata and not in Ius capacity as a Munsif 


In this case the first respondent herem (hereinafter referred to as the respondent) 
the other party being only a fro forma party, filed before the Election Court an 
application purporting to be under rule 6 (2) (a) and (f) praying that the respon- 
dent may be directed to appear 1n Court m person on a given date for a personal 
inspechon and discovery both by the Court and by the Med:cal Officer referred to 
in his affidavit In his affidavit, the respondent stated that the order is necessary 
for examination of the blood by a Medical Officer and after necessary discovery 
and inspection the Medical Officer may be examined on his result about the inspec- 
tion. The present petitioner, the successful candidate and the first respondent in 
the Election Petition, denied that be was suffering from leprosy, averred that it 
is a false and vexatious plea, and contended «nter alia that there was no provision 
of law or procedure under which he could be compelled to submit himself for 
medical examination and test He, however, produced a medical certificate to 
show that he was not disqualified The Election Court (District Munsif, 
Vriddhachalam) took the view that “suffering from leprosy”? was a statutory 
disability and by necessary umplication the Court was clothed with such power 
to have 1t determined and it would be possible to so determine only by exercising 
the Court's jurisdiction in ordering the medical examination of the petitioner herem 
and test by the Government Medical Officer Certain observations in George 
Swamidas Joseph v Sundari Edward, a case under the Indian Divorce Act, are relied 
upon for arriving at the conclusion that the Court could compel the petitioner to* 
submit himself for med.cal examination and test. 
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Mr K. Gopalachau, learned Counsel appeaumg for the petitioner, contends 
that the Election Court, which ın this case had not even all the powers of an ordinary 
Court, the Distnct Munsif functioning as Election Authority only as persona designata, 
had absolutely no jurisdiction whatsoever to order compulsory medical exammation 
of the respondent 1n an Election Petition Learned Counsel contends that such 
power had not been given to the Election Court either by Statute or by Rules and 
that no other law warrants such interference with the liberty of the person and the 
sanctity of the human body Neither the Evidence Act nor the Civil Procedure 
Code provide for such compulsory medical examination and agaist a party respon- 
dent at the 1nstance of a petitioner I shall immediately refer to three decasions 
bearing on the matter in consideration, which directly negative the existence of such 
power even in regularly constituted Courts 


In Venkateswarlu v Subbayya!, the controversy in the suit related to the legitimacy 
of the plaintiff, the defendant—the alleged father disputing the same The defen- 
dant apphed, under section 151, Civil Procedure Code, for a direction from the 
Court to the plaintiff and his mother who figured as the next friend of the plaintiff 
to appear 1n person before the Court 1n order to enable a medical expert to take 
samples of their blood While negativing the existence of the power in the Court 
below to make the order prayed for, Raghava Rao, J. observed 

“ There 15 no provision either in the Civil Procedure Code orin the Indian Evidence Act 
which provides for a test of the kind sought to be taken by the defendant in the present case ” 

Referring to section 151, the learned Judge observed that ıt had been introduced 
into the statute book to give effect to the inherent powers of Courts as expounded 
by Woodroffe, J., ın Hukum Chand Bord v Kamalanand Singh? 


Again, in Ranganatha v Lakshm: Achi?, Rajagopala Ayyangar, J , denied the 
existence of any such power for compulsory medical test on a human being without 
his or her consent under section 151, Civil Procedure Code. The learned Judge 


remarks 

“ Apart from cases of lunacy, which stand on a special or peculiar footing, there 15 no 
decision placed before me ın support of the position Counsel invokes section 151, Civil Pro- 
cedure Code, as enabling the Court to allow such an order I do not at all agree that section 151, 
Civil Procedure Code, has any application to a case of this sort To pass such an order 15, in my 
opinion, tantamount to treating a human being as a material object, which no Court should do 
under its inherent power The Court might draw an adverse inference against a party who refused 
to examine himself or herself But I am unable to conceive of this Court having power to compel 
a medical test on a human being without his or her consent—apart from any statute which clothes 
the Court with such power ” 


In Sreeramamurihy v Lakshmkantham*, the issue for determination was whether 
the plaintiff had become enciente and given birth to a child at any time as contended, 
by the opposite party to disentitle her in a claim for maintenance, her chastity 
being impugned. Umamaheswaram, J , after referring to Article 21 of the Consti- 
tution and certain observation of the Supreme Court in A K. Gopalan v State of 
Madras? observed . 


** In the absence of any statutory provision compelling the medical examination of a party 
and restricting the enjoyment of presonal liberty of that person, 1t 1s not right to rely upon the 
general or inherent powers of the Court under section 151, Civil Procedure Code, to achieve that 
purpose. The examination of a party as a witness 1s however warranted by the provisions of the 
Code of Civil Procedure Medical examination 15 1n certain cases specifically provided as under the 
terms of the Indian Lunacy Act." 

The learned Judge followed the decision of Raghava Rao, J. in Venkateswarlu v. 


Subbayya!, already referred to 


It 1s surprising that in the face of the above decisions, particularly of the two 
decisions of this Court above referred to which had been placed before the learned 
District Munsif who was functioning as the Election Court, it should have proceeded 
to order the compulsory examination of the petitioner in its view that the Court 
ought not to sacrifice justice to notions of delicacy of 1ts own. When placing 
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rehance upon the observations in George Swamidas joseph v. Sundart Edward}, the 
District Munsif has failed to notice that the Matrimonial Causes Rules in England 
piovide foi medical inspection in proceedings for nullity of marriage on the grounds 
of impotence or incapacity of the petitioner But even there, a party could not be 
compelled to undergo medical inspection At page 679 this ıs noticed, Ramaswamu, 
J , observing : 


“The rules provide for a medical inspection of the parties in the case of nullity for impotence 
or wilful refusal to consummate, but the Court may grant a decree though the respondent refuses 
to submit to the inspection ” 


Again, in mvoking the observation that 


“Tn this country it may be held that by necessary 1mphcation the Court ıs armed with all the 
usual powers which ın England are deemed requisite to ascertain the fact of mcapacity and without 
which 1t would be impossible for any Court to exercise jurisdiction 
the learned' District Munsif overlooks section 7 of the Indian Divorce Act, which 
provides that the Courts ın India shall, in suits and proceedings under the Act, 
act and give relief on principles and rules which in the opinion of the Courts, are 
as nearly as may be conformable to the principles and rules on which the Court 
for divorce and matrimonial causes in England for the time being acts and gives 
relief  Itis mn that context the Courts 1n this country are, by necessary implication, 
held as armed with the powers of Courtsin England The powers are only in relation 
to the matrimonial causes, the subject of consideration in that decision. 


Mi K V Venkataseshadri, learned Counsel appearing for the respondent, 
referred ın extenso to passages from Wigmore on Evidence, Volume VIII, 31d 
Edition. The learned author, after discussing how the common law privilege of 
the opponent not to bear testimony had been broken down by statutes, expresses 
his views as to corporeal exhibition, that is, duty to exhibit and power to compel 
thus, at page 184. 


“ The duty to bear witness to the truth, by whatever mode of expression may be appropnate, 
includes necessarily the duty to exhibit the physical body, so far as the ascertainment of the truth 
requiresit When a civil party’s privilege at common law is abolished, why does he not come 
within this application also of the general testimonial duty, and become compellable to disclose to 
the Tribunal such facts as are ascertainable by inspection of his body? Theres no logical escape 
from this consequence The only objection on principle could be that, since the stututory 
charges affected ın terms only the party's oral testimony and the documents possessed by hum, 
his privilege remained as to other forms of testimony ” 


The learned author then proceeds to discuss whether a privilege at all existed 
in respect of a corporeal exhibiton But st would be seen that the two or three 
classes of instances wherefrom the absence of privilege 1s gathered are cases where 
it 1s found special procedure 1s available for demanding corporeal exhibition The 
first instance referred to ıs the writ “ de ventre inspiciendo”? available to facilitate 
the proof of heirshrp, whenever a suppositious birth ıs to be feared \Che other 
instance given 1s with respect to the appeal of Mayhem, the historical predecessor of 
the modern action for personal injury, while inspection of the plaintiff's body 
could be demanded by the defendant Here 1t must be appreciated that the burden 
1$ upon the plamtuff to establish his case and would fail if he keeps back the best 
evidence that he could produce The third instance referred to 1s the bill for divorce 
or nullity, alleging 1mpotency or lıke fact, and the fourth instance ıs whether a 
person sought to be restramed as insane 1s subject to medical inspection by order 
of Court. It will be found that in all these cases, the procedure for inspection has 
been recognised and provided for. At page 188 the learned author observes . 


“ The principle has received further extension, by modern public health statutes, to persons 
believed to be suffering from contagious diseases—in particular, leprosy and venereal diseases ” 


Such being the position and the powers of inspection of the human body being 
traceable to statutes or established rules of practice, I fail to see how the passages 
apart as v.ews of a great jurist can help the respondent in this case. 
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Learned Counsel for the respondent 1cferred to the inherent powers of a Gourt 
under section 151 To start with, the Election Court is not a Court as 1s generally 
understood, Its powers are circumscribed by its constitution Secondly, assuming 
it may have inherent powers 1n procedure, the exercise of any inherent power must 
be consistent with sound general principles of law and it cannot override the rights 
of parties. As observed in Padamsen v State of UP *: 

* The inherent powers of the Court are in addition to the powers specifically conferred on the 
Court by the Gode ‘They are complementary to those powers and therefore 1t must be held that the 
Court ıs free to exercise them for the purposes mentioned ım section 151 of the Code when the exercise 
of these powers ıs not ın any way ın Conflict with what has been expressly provided in the Code or 
against the intentions of the Legislature It 1s also well recognised that the mherent power 1s not to 
be exercised 1n a manner which will be contrary to or different from the procedure expressly provided 
in the Code” i 
In that case, the Court, under its inherent powers, purported to appoint a Commis- 
sioner to seze the account books in the possession of the plaintiff on the ground of 
defendant's apprehension that they would be tampered with. Pronouncing the 
invalidity of such an order, the Supreme Court observed : 

“ The inherent powers saved by section 151 of the Code are with respect to the procedure to be 

followed by the Court ın deciding the cause beforeit These powers are not powets over the substan- 
tive rights which any htigant possesses Specific powers have to be conferred on the Courts for pass- 
ing such orders which would affect such nghts as of a party Such powers cannot come within the 
scope of inherent powers of the Court in the matters of procedure, which powers have their source 
1m the Court possessing all the essential powers to regulate its practice and procedure ” 
In the present case, the respondent has invoked the provisions under the rules pro- 
viding for discovery and inspection as if the respondent’s person 1s a thing or chattel, 
some dry document which could be the subject of discovery and inspection. But 
it ıs the birth right of a man to claim that there shall be no trespass to his person, 
unless-provided by law and is justifiable, and it 1s that that 1s sought to be violated 
im the present case. Das, J ,1n Gopalan v State of Madras?, remarks : 

** Civil rights of a peson are generally divided into two classes, namely, the rights attached to the 
person (jus personarum) and the nights to things 2 e , property (jus rerum) Of the rights attached to the 
person, the first and foremost 1s the freedom of life, which means the right to live, z e , the right that 
one’s life shall not be taken away except under authority of law Next to_the freedom of fe comes 
the freedom of the person, which means that one’s body shall not be touched, violated, arrested or 
imprisoned and one's limbs shall not be injured or maimed except under authority of law The truth 
xd the matter 1$ that the right to live and the freedom of the person are the primary rights attached to 
the person 
Learned Counsel for the respondent referred to the decisions of the Supreme Court 
in Jagannath v Jaswant Singh®, and Harischandra v Triloki Smgh*:. I do not find 
what assistance the respondent can derive from those decisions It ıs not the con- 
tention on behalf of the petitioner that 1f the application in question could be main- 
tained under the Civil Procedure Code, the respondent could not have the benefit 
of the procedure Rule 6 (1) of the Rules framed with reference to decision on 
election disputes relating to Panchayats provide for the election petition to be 
enquired into by the Election Court as nearly as may be ın accordance with the 
procedure apphcable under the Civil Procedure Code, 1908 to the trial of suits. 
There 1s a proviso that it shall only be necessary for the Election Court to make a 
memorandum of the substance of evidence of any witness examined by ıt Sub- 
clause (2) of section 6 particularises certain powers which the Election Court shall 
have. The Supreme Court ın the latter case, only points out when referring to 
sumdlar provisions m the Representation of the Peoples Act, that the particulari- 
sation only puts the power 1n respect of the specified matters on a higher pedestal 
as the irreducible minimum which the Tribunal ıs to possess The other case, 
Jagannath v Jaswant Singh®, ın fact, emphasises that the Election Court cannot claim 
any general power Mahajan, C J ‘observes therein at page 212: 
|: “The general rule ıs well settled that the statutory requirements of election law must be strictly 


observed and that an election contest 1s not an action at law or a suit in equity but is a purely statu- 
tory proceeding unknown to the common law and that the Gourt possesses no common law power ? 
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It should not however be understood that there could be no medical examination of 
a party and could not be claimed at all What has to be noticed ıs that a party 
could not, against his wish be compelled to undergo a medical inspection The 
Evidence Act contemplates the consideration by Court of expert evidence. It 
will be open to the parties to examine medical witnesses in support of their respective 
contentions In this case, this respondent himself, ıt 1s stated, has filed a medical 
certificate I shall not refer to the contents of the same as 1t would be a matter for 
consideration at the trial The Court may refuse to attach any weight to 1t without 
the respondent making available the medical officer who has given the certificate 
for examination on his report The opposite party may then cross-examine the 
expert on his opinion and report It will be open to the parties, where there 1$ no 
opposition, to secure medical inspection of a party under the aegis of the Court and 
suitable orders as to how and by whom the inspection 1s to be carried out could 
then be obtained Parties may claim that more than one expert should examine 
Only there should be no compulsory direction for medical examination The 
Court will not stultify itself by passing an order when an individual cannot be 
compelled by law (the penalty may be withdrawal of certain procedural facilities) 
to undergo medical exammation agamst his wish In this connection, I may refer 
to a passage in Phipson on Evidence, 10th Edition, at page 13, where ıt 1$ stated : 


“ An inspection of a lady's mouth by a dentist was, however, refused under these rules (Order 19 
and Order 23, rule 14, County Court Rules, 1936) as not being ‘ any property or thing the subject- 
mattei of the action’ Irrespective of the above, however, medical inspection of a party may be ordered 
1n various cases, e g 1n Chancery to determine pregnancy, 1n nullity suits on the ground of impotence, 
and refusal to submit ıs evidence against the party , and ın actions for railway accidents (Regulation 
of Railways Act, 1868, section 26) , though bankrupts cannot be compulsorily examined with a view 
to their life insurance , nor can parties be ordered to exchange medical reports.” 


Whether and what adverse inference can be drawn in case a party refused 
to get himself examined by a medical expert under orders of Court 1t 1s not for me 
to state at this stage In this connection one has to bear 1n mind thet any presump- 
tion from refusal must be consistent with the surrounding circumstances and be a 
natural inference. But in this case the petitioner himself is placing reliance on a 
medical opinion However, the caution sounded in section 114 of the Evidence 
Act with reference to Illustrations (g) and (h) has to be borne 1n mind when drawing 
inference m any particular case On this aspect it 1s desirable to advert to the 
decision of the Judicial Committee in Sardar Gulbaksh v Gurdial Smgh*, which may 
be relied on The question therein related to the succession to a jaghirdar who 
died leaving two widows, the elder childless and the younger with only a daughter 
and was, whether a posthumous son was born to the younger According to the 
law relating to the jaghir, fauing a son, the estate would fall to a collateral male 
relative Gulbaksh, who claimed the estate, apprehensive of any spurious son 
being put forward, lodged a petition before the Collector that the younger widow 
may be medically examined by a doctor as a false report of pregnancy had been 
made in the mutation register and advanced pregnancy had been claimed for her, 
But she disappeared from the scene and could not be traced and ultimately went 
outside British territory When the investigation before the Collector proceeded 
a report was being circulated that a son had been born ‘The attempt of Gulbaksh 
for a high officer to be sent and enquiry made failed as the authorities could not use 
force beyond the British frontier Long afterwards the junior widow appeared 
with a boy as the heir to the estate It will be noticed that the enquiry that was 
being proceeded with till then was either admunistrative or in the Revenue Courts. 
With reference to this, the Judicial Committee remarked at page 233 : 


** It appears clear to their Lordships that she was purposely keeping out of the way, not only from 
August, 1915, when she disappeared, but from October, when her alleged son was born ‘This further 
delay from October to March about five months was also deliberate It was for the purpose of pre- 
venting the possibility of any medical examination of her after such a long period throwing bght upon 
the question of the birth of a child by her 1n October ” 
a 
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When refeiiing to the conclus.ons of the Subordinate Judge in the Civil Suit 
that followed the proceedings on the administrative side, the Privy Council observes 
at page 233. 

“The disappearance of Bhagwan (junior widow) and the manifest approval of the co-widow, 
the refusal by her to come to the Court to submit to a medical examination, or even to remain for a 
reasonable period 1n her own old home, but 1n preference to go outside the jurisdiction of the Court 
and into the Native State, would in. any view have thrown the greatest doubt upon the story of her 
having given birth to a son as alleged , and then the second feature of the case—her continued absence 
for a long period after the alleged birth—the whole of this appears to their Lordships to be but 
part of a transaction which was simply a nefarious plot” 

At the trial the junior widow did not go into the box, though present in Court, 
and referring to this certain observations are made. 

** Bhagwan’s case had been the subject of prolonged investigation in the revenue Courts, and had 
been pronounced by them a boguscase Shehad appeared and told a story there, and it had not 
been believed She was, however, also present in this Civil suit, the issue in which was the legitimacy 
of the boy that she was putting forward as the jaghir of the estate Her non-appearance in answer 
to the challenge, that 1s to say, to disclose the actual fact as to her condition shortly after her husband 
Jawala’s death, her disappearance into a foreign State, and all the other circumstances mentioned, 
had been established If her story were, notwithstanding all this, a true story, ıt was her bounden 
duty to give evidence in the suit telling the whole facts in support of her and her alleged son's case ; 
but she did not Ifunder advice she did not do so that advice was of the worst description, and worthy 
of the animadversion above made But 1n any view her non-appearance as a witness, she bemg pre- 
sent ın Court, would be the strongest possible circumstance going to discredit the truth of her case ” 


It must be noticed that the reference to her non-submission to any medical 
examination 1$ a stage preceding the civil suit and not before the civil Court. It 
1$ difficult to draw from this that the Judicjal Commuttee have in any way approved 
compulsory medical examination on the orders of a civil Court nor do their Lordships 
of the Judicial Committee indicate that an adverse mference could be made under 
all circumstances solely on a refusal to be medically examined. Their Lordships 
were only dealing with the inference to be drawn from all the surrounding circum- 
stances and they do point out that by gomg into the witness box she could have 
explained the facts that tell agaist her. This decision cannot therefore be the 
basis for any conclusion that there could be an order for compulsory medical exami- 
nation and that an adverse inference should be drawn agamst the party disobeying 
the order in every case solely from the disobedience to the order. 

I must therefore hold that there is no warrant in the procedure now obtaining 
in the civil Courts under the Code for an order for compulsory medical examination 
of a party against the wish of the party Of course, the dismissal of the petition 
filed by the respondent, ın the circumstances will not preclude the parties later 
applying to the Court for appropriate orders as mdicated earlier if so advised. 
However, the order 1n the present form cannot stand and has to be discharged as 
beyond the powers of the Election Court, under the Panchayats Act. 

The revision 1s therefore allowed, and the order in IA No 219 of 1965 set 
aside The parties will bear their respective costs here and in the Court below. 


VE 





Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT L—Mnm. Justice K Srinivasan. 


Dhanapal Chetti .. JPehiioner* 
v. 
Avva Kanniah Chetti .. Respondent. 


Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), sections 10 (3) (a) (111) and 19—Scope 
and applicability of section 19—Application by landlord for eviction under section 7 (3) (a) (ux) of the old 
Act before tts repeal, dismissed—Fresh application under sectton 10 (3) (a) (11) of the new At—If barred by 
sectwn 19 

Civil Procedure Code (V of 1908), section 115—Reviston under—Admission of additional evidence—Scope* 


In 1958 the landlord who was carrying on his business ın rented premises filed an application 
under section 7 (3) (a) (in) of the repealed Act [Madras Buildings (Lease and Rent Control) Act, 
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1949] for eviction of his tenant and for recovery of his own premises for the purposes of "his business 
That application was dismissed on the ground that under the old Act, the landlord who was 1n occu- 
pation, for the purposes of his business, ofa premises as a tenant, was not eligible to the relief of evic- 
tion of his tenant from premises which might be the lardlord’s own. The new Act (Madras Act 
XVIII of 1960), however, made a departure aad enabled the landlord to obtain possession of the 
premises which he had let out, so long as he was not occupying for the purposes of his business a non- 
residential building of his own Under the new Act, therefore, the possession of rented premises for 
the purpose of a business 1s no bar to obtaining the eviction of a tenant from the premises which 
belongs to the landlord After the new Act came into force the landlord filed a fresh application for 
eviction under section 10 (3) (2) (11) of the new Act On the question whether this application was 
barred by section 19 of the new Act which enacted a rule of res judicata, 


. Held, the application unde: the new Act was not barred by section 19. 


The former proceeding was under a provision of law which restricted the scope of an application 
for eviction more than the corresponding provision of the new Act did When the new law was 
enacted, the right of the landlord was enlarged In order that the principle of res jud:cata may apply, 
the point which was decided and which arises for decision 1n the later case should be substantially 
the same and that can hardly be so when there 1s a change ın the law resulting in the identity of the 
question for decision being altered 


There ıs no scope for the admission of additional evidence and for consideration of such 
evidence in a revision proceeding under section 115 of the Civil Procedure Code (V of 1908) 

Petition under section 115 of Act V of 1908 praying the High Court to revise 
the order of the District Court, Chingleput, in GR P No 84 of 1962 in C M.A. 
No. 9 of 1961, Sub-Court, Chungleput, RGO P No 20.0£ 1960, District Munsif’s 
Court, Tiruvellore, etc : : 


R Gopalaswamy Ayyangar and O. Radhakrishnan, for Petitioner. 
í N Swamam and M V. Krishnan, for Respondent. 
The Court delivered the following 


Jupement —The petitioner 1s the tenant In ROOP No 20 of 1960 the 
respondent landlord sought for eviction of the tenant under secton 10 (3) (a) (ux) 
of the Act of 1960 The landlord claimed that he was carrying on business in a 
rented premises, which premises was wholly madequate to hus needs On that 
‘ground he purchased the premises in question In 1958, he had filed an application 
RGOP No 22 of 1958 under the repealed Act, which was dismissed, as also an 
appeal therefrom The ground upon which that petition was dismissed was that 
under the old Act, the landlord who: was in occupation, for the purposes of his 
business, of a premises, to the possession of which he was entitled, that 1s to say, as a 
tenant, was not eligible to the relief of eviction of his tenant from premises which 
mught be the landlord’s own The new Act, by section 10 (3) (a): (u), however 
made a departure, and enabled the landlord to obtain possession of the premises 
which he had let out, so long as he 1s not occupying, for the purpose of his business, 
which he is carrying on, a non-residential building which is hus own Under the 
new Act, therefore, the possession of rented premises for the purpose of a bus.ness 
1s no bar to obtaming the eviction of a tenant from the premises which belongs 
to the landlord After the new Act came into force, the landlord filed a fresh 
application He stated that he is not occupying any premuses of his own for the 
purposes of his business and sought the eviction of the tenant. The contention 
put forward by the tenant was that the application was barred by res judicata. 
It was urged that there was no change of circumstances entitling the landlord to 
mamtam his petition. It was also stated that the landlord had two other non- 
residential buildings in the locahty. 


The House Rent Controller thought that though the new Act enlarged the 
scope of an application for eviction by section 10 (3) (a) (u), as contrasted with 
section 7 (3) (a) (Gu) of the old Act, yet, the authority had to be satisfied about 
the bona fides of the landlord In disposing of the previous application, ost was then 
held, that there were no bena fides On behalf of the landlord, ıt was urged that 
the question of bona fides cannot possibly remain static and that it must necessarily 
change in the changed circumstances. The House Rent Controller found that 
the landlord: had demolished one of the non-residential premises owned by him 
after the disposal of the earlier petition. Nevertheless, the Rent Controller was 


s 
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not satısfied that there was à change ın the cucumstances It was also held that 
premises No. 35/1 was available for occupation of the landlord On these facts, 
the lack of bona fides was inferred by the Rent Controller who dismissed the petition 


In the appeal from this order, the appellate authority, the Principal Subordi- 
nate Judge, Chingleput, agreed that though there was a change in the law, the 
question relating to bona fides had still to be considered. He also thought that 
section 19 of the new Act barred the present application 


The landlord moved the District Judge in revision The learned District 
Judge observed that there could be nothing hke bona fides in the’ abstract He» 
however, held that the Subordinate Judge had found the present petition to be 
bona fide He was satisfied that the petitioner did require the premises for his 
own business, and when the landlord was not 1n occupation of a premises which 1s 
his own, the law entitled him to an order of eviction He accordingly set aside 
the orders of the authorities below and directed the tenant to deliver possession of 
the premises to the landlord within two months. 


In this revision petition, this order of the District Judge ın revision is challenged. 


I may refer more specifically to the finding of the Subordinate Judge. In 
paragraph 4 of his order, it 1s stated . 


“ Tt ıs contended before me that ıt ıs bona fide application, because otherwise there was no need 
for the landlord to lock up a large sum of Rs 9,100 and buy this building The very fact that he has 
purchased a new building at such cost now shows that it 18 a bona fide application This may be so, 
and I am led to believe that 1t 18 a bona fide application datio 


The first part of this extract 1s obviously a resume of the arguments advanced 
before the learned Subordinate Judge and the last sentence is hardly categorical 
enough to operate as a finding on the question of bona fides. Nevertheless, 1t may 
be assumed that the learned Suboidinate Judge was inclined in favour of the land- 
lord on the question of bona fides. 


Mi. R Gopalaswami Ayyangar, for the tenant, contends that section 19 of 
the Act bars the present apphcation. Section 19, in so far as it 1s material, reads 


thus : 


** Decisions which have become final not to be re-opened.— Yhe Controller shall summarily reject any 
application under sub-section (3) ofsection 10 . — which raises between the same parties or between 
parties under whom they or any of them claim substantially the same issues as have been finally decided 
or as purport to have been finally decided in a former proceeding (1) under this Act, or (2) under any 
other law from time to time 1n force before the date of the commencement of this Act and relating to 
the matters dealt with under this Act” 


Broadly stated, this section does enact a rule of res judicata. But, ın applying 
any such rule, 1t is obvious that the terms of the provision should be strictly construed 
What 1s 1t that stands barred by this provision? It 15 an application under section 
10 (3), which raises substantially the same issues as have been decided in the former 
proceeding under the earlier Act The former proceeding was under a provision 
of law which restricted the scope ofan application for eviction more than the corres- 
ponding provision of the new Act does When the earlier application was made and 
disposed of the position was that the landlord was in occupation of a premuses for 
the purpose of his business, to the possession of which premises he was then entitled; 
that ıs to say, he was 1n occupation of a rented premises, and so long as his right to 
possession of that premises could not be interfered with, section 7 (3) (a) (au) did 
not enable the landlord to obtain an order of eviction against his own tenant. But 
when the new law was enacted, the right of the landlord was enlarged to a certain 
extent. Apparently, the Legislature thought that it was undesirable to impose a 
restriction upon a person carrying on his own business and preventing hum from 
obtaining possession of his own premuses for that purpose from a tenant who might 
be in occupation of that premises ‘The new provision therefore only required 
that the landlord should not be occupying for the purposes of his business a non- 
residential building which ıs his own If the premises which he was occupying for 


the purposes of his business is not his own, then he can move under section 
[i 
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10 (3) (a) (an) and seek the eviction of the tenant of his non-residential building, 
so as to enable him, the landlord, to carry on his business in his own premises. 


Though, ın the earlier proceeding, 1t was contended by the landlord that the 
rented premises which he was occupying was not sufficient for his business and that 
was why he had purchased the building 1n question, section 7 (3) (a) (11) of the old 
Act did not cover such a requirement The question of bona fides was altogether 
out of place ın the dispcsal of that earlier application Even if the application 
was bona fide, section 7 (3) (a) (w) would not apply to the facts, and notwithstanding 
the bona fides of the application, that petition was lable to be dismissed Whatever 
observations the Rent Controller and the appellate authority might have made in 
the disposal of the earlier application on the question of bona fides were certainly 
wholly irrelevant, because there the case of the landlord then did not come within 
the scope of section 7 (3) (a) (11) at all. 


This point must be borne ın mind ın considering the scope of section 19. 


A decision of Rajamannar, CJ,in GRP No 855 of 1956 has been referred 
to by Mr. Gopalaswam: Ayyangar That wes a case where the National Star 
Assurance Co sought the eviction of the tenant from certam premses on the ground 
of its own requirement. It appears that the Insurance Company had purchased 
the building at a high cost with a view to locate 1ts head office there. It had til 
then been carrymg on the business 1n rented premises, but an order for eviction 
against 1t had been obtained by its landlord of the rented premises. The petition 
was dismissed, but on appeal xt was allowed When the matter was pending in 
revision before the High Court, the Life Insurance Corporation took over the business 
of all the insurance companies The petitioner Insurance Company was no longer 
in existence carrying on a separate life insurance business The learned Chief 
Justice held that ın those circumstances the order for eviction in favour of the 
National Star Assurance Company would cease to be effective. Iam really unable 
to see anything in this judgment which helps the determination of the contentions 
in the present case Nor do I think ıt necessary to refer to a decision of Ramaswami, 
J., ın Porakutt v. Velapapil Nammath!, where the learned Judge dealt extensively 
upon the meaning ofthe expression “ bona fides ”. 


A decision directly bearing upon the point was rendered ın CR P, No 2626 of 
1964 by Veeraswami, J The learned Judge observed 

“The other point urged 1s rested on the doctrine of res judicata Admuttedly, the law has been 
changed since this petition was filed The doctrine of res judicata will apply only so Jong as there 1s 
no change of circumstances so far as the Rent Control Acts are concerned What 1s contended is that 
the change of position ın law might be relevant only 1n respect of eviction but may not be in respect 
of res judicata, I am unable to accept that contention ” 

Though the passage 1s cryptic, 1t seems to me that the learned Judge accepted 
the position that in order that the principle of res judicata may apply, the point 
which was decided and which. arises for decision m the later case should be substan- 
tially the same, and that can hardly be su when'there is a change in he law resulting 
in the identity of the question for decision being altered 


I am accordingly satisfied that in the present case the contenton of 
Mr. Gopalaswami Ayyangar that section 19 apples cannot be maintained 


The petition 15, therefore, dismissed with costs Time to vacate four months’ 
An apphcation was filed for admitting additional evidence Iam not satisfied that 
there 1s any scope for the admssion of additional evidence and for consideration 
of such evidence 1n a revision proceeding under section 115, Civil Procedure Code. 
That petition 1s also dismissed There will, however, be no order as to ccsts. 


V.K. Petition dismissed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


t Present —Mr M. ANANTANARAYANAN, Officiating Chief Justice. 
Sennammal ..  Pehitoner* 
v. ' 
K. Natarajan and others . Respondents. 


Partition Act (IV of 1893), section 4 (1)—Coparcener’s right to buy out stranger transferee’s share under— 
Uf can be defeated because transferred share admits of separate and convenient enjoyment—Application to buy out 
stranger transferee—Delay in the making of—Effect. 


The manifest intention of section 4 (1) of the Partition Act 1s that where a transferee sues for a parti- 
tion in respect of an undivided share in a dwelling house, which he has purchased, the members of the 
family have an option to buy hum, because ıt 1s in accord with equity and justice that they need not 
suffer a third party or a stranger to live as a co-dweller, ın the same family house This right of a 
coparcener cannot be defeated merely because the share purchased by the stranger-transferee can be 
easily severed and enjoyed as a separate share without disturbing the enjoyment of the remaining 
share by the other coparceners 


An application to buy out the transferee should normally be made before any preliminary decree 
was passed ın the partition suit But the fact that an application in this behalf was made belatedly 
will not affect 1ts maintainability However, ıt may certainly affect the terms upon which the peti- 
tioner in such an application should be permitted to buy the transferee. 


Petition under section 115 of Act V of 1908, praying the High Court to revise 
the order of the Sub-Court, Coimbatore, in I.A. No. 152 of 1964 1n IA. No. 530 
of 1963 1n OS No. 241 of 1961. 

S. Mohan, for petitioner 

K. Chandramoul:, for T. R. Ramachandran, for Respondent. 


The Court made the following 


Orper.—Section 4 of the Partition Act, IV of 1893, ıs very clear that, when 
the transferee of a share of a dwelling house belonging to an undivided family, 
who 1s not a member of that family, sues for partition, the Court 1s bound to value 
that share, and to have 1t conveyed to any member of the family, who 1s prepared 
to buy out the transferee. Inthe present case, the agrumenton behalf of the 
transferee, who has instituted this revision proceeding, 1s that the Commussioner who 
made areportin March, 1964, has specifically stated that the two-third share 
purchased by the transferee can be easily severed and enjoyed as a separate share 
without disturbing the enjoyment of the one-third share by the other coparcener 
or coparceners In other words, certain features of this dwelling house render 
it practicable that the two-third share may be thus sepatately enjoyed, by the member 
of the family to whom it 1s allotted at the partition, or even by a transferee. 


But this argument does not really help the revision petitioners The mamfest 
intention of section 4 (1) of Act IV of 1893 1s that where a transferee sues for parti- 
tion 1n respect of an undivided share 1n a dwelling house, which he has purchased, 
the members of the family have an option to buy him, because it is in accord with 
equity and justice that they need not suffer a third party or a stranger to live as a 
co-dweller, in the same family house. The question has nothing to do with the 
degree to which that undivided share could be separately enjoyed, or conventently 
admits of such enjoyment. The section 1s perfectly clear, and the transferee of such 
an undivided share has no right to resist an application by any of the members of 
the family, who are parties to the partition suit, and who undertake to buy out 
the transteree on a just and proper valuation 


But, as observed by Macleod, C J. ın Khanderao Dattatraye v. Balakrishna 
Mahadev', such an application should be promptly made, and there is no justifi- 
cation for undue delay in making ıt. The learned Judge stated that “ın ordinary 
cases such an application would be made before any preliminary decree was passed 
in the suit," In the present case>>tne application was made only a year thereafter. 
That does not affect the maintainability ofthe application, however, for, instances 
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are brought to my notice where relief under section 4 of the Act has been granted 
even 1n Second Appeal. 


However, ıt may ceitamly affect the terms upon which the petitioner 1n such 
an application should be permitted to buy out the transferee After an evaluation 
of this share by the Commissioner, the Court may consider whether the value would 
have been the same, or lower, at the tme of the preliminary decree ın 1963 If 
the present value ıs higher, the transferee ıs actually benefitted by the delay in 
making the application, and nothing further need be done. But, if the present 
value 1s the same as the value at the time of the preluminary decree, the Court may 
consider whether the transferee would not be entitled, in equity, to interest on the 
same, at six per cent per annum from the date of the preliminary decree itself. 
With these observations, the rev,sion proceeding 1s dismussed. No order as to 
costs. 


V.K. —— Petition dismissed 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present —Mr Justice T. VENKATADRI. 


The British Machinery Supplies Co , by Power-of-Agent 
and Branch Manager, Revachand Teckwani .. Petatroner* 
v. 
Devaraj and others . Respondents. 


Hire Purchase— Hier in possession and use of the goods—Pledge of the goods by the hirer-—Default in pay- 
ment of instalments by hirer under the agreement Option to terminate agreement not exercised by the owner—Right 
of partws—Owner not entitled to sue pledgee for recovery of the goods 


In all hire-purchase agreements, there ıs a dual nature, where a hirer can transfer the benefit of 
the hiring alone while retaining the option to purchase , or he can assign the option alone, remammg 
1n possession of the goods until the hire purchase price 1s paid, or he can assign his entire rights under 
the agreement, in which case the assignee becomes entitled both tothe use ofthe goods and to the 
option to purchase 


A prohibition against the assignment must be so framed as to cover both the assignment of the 
benefit of hirmg and the transfer of the option to purchase. 


A condition in the agreement that the hirer shall not sell the goods does not prohibit the hirer 
from assigning the benefit of hiring The pledge by the hirer would not constitute a breach of the 
hire-purchase agreement, 1n the absence of a provision in the agreement expressly prohibiting the hirer 
from pledging or parting with possession of the goods, 


Once there was default in the payment of the instalments the owner could have terminated the 
agreement, but m the instant case he has not exercised that right At the time of the pledge, 
the hirer had the legal possession of the goods and had a right to use the same In the circums- 
tances, the hirer had a right or interest in the goods when he pledged the goods The owner is 
not entitled to sue the pledgee to recover the goods He can sue the hirer for damages and for 
the balance of the price 

Petition under section 115 of Act V of 1908 praying the High Court to revise 
the decree of the Court of Small Causes (Full Bench), Madras, dated 1st October, 
1962 and passed in NTA No. 52 of 1962 (SCS No 5827 of 1961 on the file of 
the Court of Small Causes (Third Judge), Madras). 


R. Rangachar:, for Petitioner. 

Y. Venkatasubramanam, for 2nd Respondent. 
K. Venkateswara Rao, amicus curiae, 

The -Court made the following 


Orp:r —An interest.ng question of law arises in this revision petition, viz. D 
whether the plaintiff, the owner of a sewing machine, who sold it under a Hire- 
Purchase agreement to the first defendant, could recover xt from the third defendant 
who was a pledgee from the first defendant. The Courts below have dismissed the' 
suit of the plaintiff, as far as the third defendant was concerned. The plaintiff 


Ó—— MM —— a 
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has, therefore, preferred this revision petition contending that a decree should be 
passed against the third defendant also 


Learned Counsel for the petitioner contended that, as per the terms of the 
agreement, the first defendant had no right to pledge the sewing machine with the 
third defendant and therefore Ins client would be entitled to 1ecover the machine 
from whomsoever ıt remained Let us, therefore, consider the rights the first 
defendant would be entitled to in the goods during the subsistence of the Hire- 
purchase Agreement. Lord Macnaghten says in Tolhurst v. Associated Portland 
Cement Manufacturers (1900) Lid 1. 

“ Tt ıs well settled that as a general rule the benefit of a contract 1s assignable in equity and may 

be enforced by the assignee” 
It 15 true that the first defendant had no title, at the time of pledging the article, 
but certainly he had an interest in it, as between him and the plaintiff There can 
be no doubt that such interest that the first defendant had would pass to the pledgee. 
The interest of the hirer became vested ın the pledgee As observed by Channell, 
J , m Belsize Motor Supply Co v. Cox? 


“ A pledgee or purchaser takes such title as his pledgor or vendor has In the view I 
take of the agreement the hirers did not lose their right to purchase the cab merely by 
making default m the payment of the instalments . On default . the agreement 


gives the plamtrffs an option to take possession of the cab and to termmate the agreement That 
option has to be exercised, otherwise the agreement continues 1n force , until 1t 1s exercised the right 
of the hirers subsists to pay all the purchase-money and acquire the property in the cab If 
this be the true view of the agreement, then the defendant has acquired an interest ın the cab, and, 
that being so, the proper judgment will be for the amount remaming unpaid . . 2 


In this case, therefore, the petitioner could only have a right to get the unpaid 
instalments, but he has certainly no 11ght to recover anything more than that sum, 
Nor has he a right to recover the machine itself. 


In all hire-purchase agreements, there is a dual nature, where a hirer can 
transfer the benefit of the hiring alone while retaining the option to purchase; or 
he can assign the option alone, remaining in possession of the goods until the hire- 
purchase price has been paid, or he can assign his entire rights under the agreement, 
in which case the assignee becomes entitled both to the use of the goods and to the 
option to purchase. Modern hire-purchase agreements invariably contain stringent 
conditions prohibiting assignment and enabling the owner to resume possession and 
terminate the hiring or the entire agreement in the event of breach A prohibition 
against assignment must be so framed as to cover both thé assignment of the 
benefit of the hiring and the transfer of the option to purchase Thus a condition 
in the agreement that the hirer shall not sell the goods does not prohibit the hirer 
from assigning the benefit of hiring The pledge by the hurer would not constitute 
a breach of the hire-purchase agreement, ın the absence of a provision 1n the agree- 
ment expressly prohibiting the hirer from pledging or parting with possess.on of 
the goods Even the provisions of the Contract Act save the pledgee at least to 
the extent of the pledgor's own interest in the goods. In this case, the petitioner 
himself stated that there was default in the payment of money Once there was 
default in the payment of instalments of the hire-purchase agreement, the petitioner 
could have terminated the agreement, but he has not terminated the agreement, 
‘ie, he has not exercised the nght of termination At the time of the plegde, the 
first defendant (hirer) had legal possession of the chattel and he had a right 
to the goods In those circumstances, 1t is not possible for me to say that the first 
defendant had no night or interestin the goods when he pledged it to the third 
defendant Further, there 1s absolutely no evidence to warrant the conclusion that 
the third defendant was aware that the first defendant was only a hirer and not the 
true owner of the sewing machine. The petitioner cannot ask the third defendant 
to return the sewing machine He can only file a suit for damages for the payment 
of unpaid instalments by the first and second defendants for the balance of the 
unpaid instalments due and payable by the first defendant under the hire-purchase 
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x 
agreement ‘The plaintiff is not, therefore, entitled to recover the sewing machine 
from the third defendant. 


Learned Counst] for the third defendant pointed out that as far as the 
third defendant was concerned, the suit was not maintainable because 1t was 
in the nature of specific performance of a contract. Without going into the 
merits of this contention, it ıs enough for my limited purpose to declare that 
the first defendant had an interest in the chattel which he pledged with the 
third defendant and that the third defendant was a bona fide pledgee. Oncea 
decre: *s passed against the first defendant for the balance of the instalments, the 
peationer cannot recover the sewing machine from the third defendant There is 
no reason to interfere with the orders of the Courts below. 


The Civil Revision Petition 1s dismissed There will be no order as to costs, 
KS. ———— Petition disinissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. ` 
(Special Original Jurisdiction ) 
PRESENT :—Mr Justice K. Vg&ERAswAMI AND Mr JesticE M... NATESAN. 


Haji J A Kareem Sait .. JPehtioner* 
v. 
The Deputy Commercial Tax Officer, Mettupalayam .. Respondent. 


Central Sales Tax Act (LXXIV of 1956), sections 9 (3) and 13 and Central Sales Tax (Madras) Rules, 
1957, rule 5 (7)—Nottce of assessment of escaped turnover of tnter-State sales—Action under rule 5 (7) unauthorised 
and ultra vires—Sustatnable under section 9 (3)—Levy on collectton—State Sales Tax Authority empowered to 
levy and collect. 


Interpretation of Statutes—Legislation by Parliament by reference and adoption of State Law—Extstence of 
the local law essentral—Local law re-enacted tn substantial form—Valtdity of legislation by reference and adoption. 


Rule 5 (7) of the Central Sales Tax (Madras ) Rules is unauthorised and 1s ultra vires the State 
Government This sub-rule provides for (1) assessment of escaped turnover, (2) period of Imitation 
for applying the power to assess such turnover and (3) determination by best judgment of the escaped 
turnover The provisions of the Central Act do not themselves provide for any of these matters and 
certainly section 13 (4) of the Act does not specifically confer power on the State Government to make 
a rule like sub-rule (7) 


But section 9 (3) of the Central Act enables and empowers the department to take the proceedings 
against the assessee, and enacts that the State Sales Tax Authorities shall assess, collect and enforce 
payment of the Central Tax 1n exactly the same way as under the local Sales Tax Law and for that 
purpose the authorities will have the same powers as they possess under such law to assess, collect 
and enforce local sales tax 7 E 


Where Parlament intends to adopt, for purposes of Central legislation, any particular provision 
of a State law, 1t can do so by reference to those provisions instead of reiterating them verbatim But it 
cannot make a law adopting the provisions of a local law which did not exist at the tme Looking at 
the substance and not form of the matter, section 16 of the Madras General Sales Tax Act of 1959 has 
substantially re-enacted the provisions of the 1939 Act relating to assessment of escaped turnover and 
the period of limitation for exercising that power, Section 9 (3) 1s therefore not unconstitutional 


Petitions under Article 226 of the Constitution of India, praying that .n the cir- 
cumstances stated in the affidavit filed with W P No 4052 of 1966 on the file of the 
High Court, the High Court will be pleased to issue a Writs of Prohibition, prohibit- 
ing the respondent herem im all the petitions from taking any further action under 
the Central Sales Tax Act, 1956 against the petitioner herein 1n all the petitions in 
pursuance of his Notices Ref Nos CST/60-61, CST/61-62 etc, for the assessment 
years 1960-61 to 1964-65 respectively. 


M K Nambr for K K Venugopal and S Ramalingam, for Petitioner. 
Special Government Pleader on behalf of Respondent. 


The Advocate-General for the Attorney-General of India. 
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The Judgment of the Court was dehvered by 


Veeraswamt, 7 —The validity of sub-rule (7) of rule 5 of the Central Sales Tax 
(Madras) Rules, 1957 and sub-section (3) of section 9 of the Central Sales Tax Act, 
1956 1s questioned 1n these petitions for prohibiting the respondent, the Deputy 
Commercial Tax Officer, Mettupalayam from taking further action against the peti- 
tioner under the Central Sales Tax Act, 1956, ın pursuance of his notices in September, 
1965, proposing to bring to tax certain turnovers of inter State sales for the years 
1960-61 to 1964-65 on the ground that such sales were not-made on the basis of 
‘C?’ declaration of dealers of other States. The petitioner states that he has 
been carrying on business as dealer in areca-nuts in Mettupaleyam town. During 
these years, he admittedly effected sales of areca-nuts to dealers outside the State of 
Madras He did not register himself as a dealer as required by section 7 of the 
Central Sales Tax Act, 1956. According to hum, being uneducated he was not aware 
of the provisions of this Act and had failed to collect even one naya paise as sales 
tax from any one of the purchasers and to make returns of his transactions He was, 
however, as he had said, maintaimng correct accounts as well as invoices and keep- 
ing records relating to each transactions effected by him The Inteligence Wing of 
the Sales Tax Department reported to the respondent about the petitioner’s transac- 
tions during the said years and action was taken by the respondent to assess the trans- 
actions by se1ving notices on the petitioners to show cause why he should not be 
assessed as proposed The notices set out the circumstances under which action 
was taken and the turnover for each year to be assessed at 7 per cent. under the 
Central Sales Tax Act as the petitioner had not sold on ‘© declaration forms of 
the dealers of other States. 


The contention for the petitioner 1s that the action taken by the respondent to 
assess his alleged escaped turnover 1s wholly without jurisdiction and that Rule 
5 (7) of the Central Sales Tax (Madras) Rules, 1957 is ultra vires section 13 (3) and 
(4) of the Central Sales Tax Act. Rehance being placed for the respondent on 
section 9 (3) of the Act, the sub-section, according to the petitioner’s submussion 
is unconstitutional. 


We are of the view that the petitioner’s first contention 1s well founded but not 
the second Section 13 of the Central Act provides for power to make Rules Sub- 
section (1) authorises the Central Government to make Rules providing for certain 
matters specifically mentioned and the Rules made by the Central Government are 
required by sub-section (2) to be placed before both Houses of Parliament Under 
sub-section (3), the State Government 1s given the power to make Rules to carry 
out the purposes of the Act but the Rules so made should not be inconsistent with the 
provisions of the Act and the Rules made under sub-section (1) The next sub-sec- 
tion enumerates certain purposes in respect of which the State Government will 
have power to make Rules and this power ıs given without prejudice to the powers 
conferred by sub-section (3) In purported exercise of the powers conferred by sub- 
sections (3) and (4) of section 13, the State Government made the Central Sales 
Tax (Madras) Rules, 1957 of which rule 5 provides for submussion of returns and 
the procedure to assess them Sub-rule (5) says that after the close of the year, 
the assessing authority shall, after such scrutiny of the accounts and after such 
enquiry as he considers necessary, satisfy himself that the return or returns filed are 
correct and complete and finally assess under a single order the tax or taxes payable 
under the Act for the preceding year or for the year to which the return submitted 
relates as the case may be The sub-rule further provides that if the assessing 
authority finds that the returns are incorrect or incomplete, he shall assess the turn- 
over to the best of his judgment after giving the dealer an opportunity to prove the 
correctness and completeness of his returns Sub-rule (7) 1s as follows : 

** Tf, for any reason, th» whole or any part of the turnover of business of a dealer had escaped assess» 
ment to tax in any year, the assessing authority may, at any time within five years next succeeding 
that to which the tax relates, determine to the best of his judgment the turnover which has escaped 
assessment and assess the tax payable on such turnover after issuing a notice to the dealer and after 
making such enquiries as he considers necessary ” 

This sub-rule, therefore, provides for (1) assessment of escaped turnover, (2) period 
of hmutation for applying the power to assess such turnover, namely, five years and 
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(3) determination by best judgment of the escaped turnover The provisions of 
the Central Act do not themselves provide for any of these matters and certainly 
section 13 (4) does not specifically confer power on the State Government to 
make a rule like sub-rule (7). The Madras General Sales Tax Act, 1939 by section 
9 provided power for the assessing authority to assess the turnover on the basis of the 
-return and where 1t does not accept the correctness or completeness of the return, 
to assess ıt to the best of his judgment and by section 19 (1) authorised the State 
Government to make.Rules tocarry out the purposes of the Act, and by sub-section 
(2) certam matters were particularised without prejudice to the general power to make 
Rules for the purposes of the Act in respect of which the State Government could make 
Rules One of such matters specifically mentioned ts “ the assessment to tax under 
this Act of any turnover which has escaped assessment, and the period, with ın which 
such assessment may be made not exceeding five years". Section 13 (4) of the 
Central Sales Tax Act does not contain any such specific enabling provision, though 
the Act was made when the Madras General Sales Tax Act, 1939 was still ın force 
which the Parliament should have been aware of The Madras General Sales 
Tax Act, 1959 has not Ic fi to the rule making authority the power to make rule relat- 
ing to the assessment of escaped turnover but section 16 of that Act itself provides for 
power to assess escaped turnover and prescribed also the procedure and period of 
limitation for the exercise of that power as well 2s the power to assess such turnover 
by best judgment. In the absence of an enabling power provided for by section 
13 (4) of the Central Act, sub-rule (7) of rule 5 of the Central Sales Tax (Madras) 
Rules ıs unauthorised and is ulira mres the power of the State Government. 


Power to assess escaped turnover is an original power, whether st 1s applied to 
a case of failure to make returns or reopening of an order of assessment already made 
in order to bring to tax what was escaped assessment In either case, the power ıs 
part of and included ın the power to make assessments But ıt does follow from it 
that by reason of the existence of such a ‘power’ the State Government could 
provide for limitation for exercise of power to assess escaped turnovers by Best judg- 
ment No doubt bmitation is procedural but it 1s also substantive A rule covering 
those matters cannot, therefore, be made unless 11 be 1n exercise of specific. confer- 
ment of enabling rule-maling power This Court in Messrs Solar Works v Employees’ 
State Insurance Corporation, Madras* took the view that where an Act itself did not pro- 
vide for mutation with reference to a particular matter and the delegation of power 
to make Rules was conferred by a section of the Act which did not expressly or 
1mphedly relate to the power to prescribe time, the authority to which the power was 
delegated, namely, the State 1n that case could not make a rule presciibing limita- 
tion We have already pointed out that the legislative practice at least so far as 
this State ıs concerned- appears to be that ;n the Sales Tax Law, express and specific 
conferment of power 1s made to make a rule providing for assessment of escaped 
turnover, hnntation for exercise of the power and the manner in which the assess- 
ment should be made, including by best Judgment The charge under the Central 
Act, as well as the State Acts 1s on the turnover which means the actual turnover. 
A turnover determined by best judgment 1s what the authority, which determined 
it; had taken to be the turnover which need not necessarily be the actual turnover. 
Vide Commusssioners of Customs and Excise v Cure and Deeley, Lid? A rule providing 
for determination of turnover by best judgment could only be valid if there 1s speci- 
fic conferment of the enabling power upon the rule-making authority The 
Revenue, however relies upon section 13 (3) of the Central Act to sustain sub-rule 
(7) But section 13 (3) 1s 1n general terms and confers power to make Rules only 
to carry out the purposes of the Act Nowhere in the Central Act is there any 
indication that one of its purposes is to provide for lmutation for the exercise of the 
* power to assess escaped turnover and to determine such turnover by best judgment. 
We hold that sub-rule (7) at least 1n so far as 1t provided for limitation and deter- 
mination of escaped turnover bv best judgment is 1n excess of the rule-making power 
and the sub-rule, as a whole should be struck down as invalid. 
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That does not, however, conclude the matter ın favour of the assessee. As we 
indicated, the Revenue 1elics on section 9 (3) of the Central Act and contends that 
even in the absence of sub-rule (7), the respondent will have the power and juris- 
‘diction to take action, as he has, against the petitioner. Support is sought to be 
derived for thus contention from the majority view in State of Mysore v Lakshminara- 
sımhiah Setty and Sons, on the scope and effect of section 9 (3) In that cese the. 
Supreme Court decided with reference to the provisions of the Mysore Seles Tax 
Act and sections 8 (2) and 9 (1) and (3) of the Centrat Act Though the sales, there 
were of inter-State character, they were nevertheless not liable to tax under the 
Central Sales Tax Act, as they were not first sales within the Mysore State which 
alone were made liable tc tax at a single point at that stage under the Mysore Act 
This decision was reached on the majority view that whatever ambiguity existed in 
relation to the expression “ın the same manner " 1n section 8 (2), section 9 (1) 
dispelled ıt and made ıt clear thet section 8 (2) dealt with not only the calculation 
of the rates but also the manner of levy of the tax The Supreme Court held that 
“levied ” ın section 9 (1) of the Central Act referred to the expression “levied ” in 
section 5 (3) (a) of the Mysore Sales Tax Act We do not, therefore, think that this 
decision 1s directly 1n point for the Revenue, because, the question we have to decide 
now ıs somewhat different, namely, whether sub-section (3) of section 9 attracts to 
the working of the Central Act, the powers of assessing authorities under the State 
Acts to assess escaped turnover. 


As we mentioned earher, the Central Act itself does not contam provisions relat- 
ing to the machinery and powers of assessment and collection of Central saks tax 
But the scheme of the Central Act shows that instead it assimilates and attracts for 
its purpose, by reference to the relative provisions of the Sales Tax Law 1n force under 
the State Acts as to machinery for and powers of assessment and collection of tax 
We do not think ıt necessary to reproduce the circumstances in which Article 286 
of the Constitution came to be amended and the Central Sales Tax Act, 1956 was 
enacted The Preamble to this Act sets out 11s purpose quite clearly and accordingly 
the Act contains definition cf when a sale or purchase of goods shall be deemed to 
take place in the course of inter-State trade or commerce, prescribes the locale 
of such sale and declares 1ts lability to the Central tax The rate of tax ıs fixed by 
section 8 which has, in certain circumstances, reference to the rate of tax obtamuig 
under the State Acts The next section provides for levy and collection of tax and 
penalties Sub-section (1) says that inter-State sales tax shall be levied and collected 
by the Government of India in the manner provided in sub-section (3) ın the State 
from which the movement of the goods commenced Sub-section (1) has a proviso 
which we need not refer to — Sub-section (2) deals with collection of penalties 
imposed on a dealer under section 10-A.  Sub-section (3) reads : 


“Th authorities for the time being empowered to assess, collect and enforce payment of any 
tax under the general sales tax law of the appropriate State shall, on behalf of the Government of 
India, and subject to any Rules made under this Act, assess, collect and enforce payment of any tax, 
including any penalty, payable by a dealer under this Act 1n the same manner as the tax on the sale 
or purchase of goods under the General Sales Tax Law of the State 1s assessed, paid and collected, and 
for this purpose they may exercise all or any of the powers they have under the general sales tax 
law ofthe State , and the provisions of such law, including provisions relating to returns, appeals, 
reviews, revisions, references, penalties and compounding of offences, shall apply accordingly 


Provided that if in any State or part thereof there 1s no general sales tax in force, the Central 
Government may, by Rules made in this behalf. make necessary provision for all or any of the 
matters specified in this sub-section, and such Rules may provide that a breach of any rule shall be 
punishable with fine which may extend to five hundred rupees , and where the offence 1s a con- 
tnung offence, with a daily fine which may extend to fifty rupees for every day during which the 
offence continues ” 


The last sub-section assigns the proceeds of any tax levied and collected under the 
Central Act 1n any State to that State, which shall retam the same. It »s manifest 
from section 9 that though the Central tax 1s levied and collected for and on behalf 
of the Government of India, 1t 1s appropriated eventually by the particular State 
entitled to ıt and the administration of the provisions of the Central Sales Tax Act 
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1s left to the authorities functioning under the State Acts While sub-section (1) of 
sec:1on 9 directs that the Central Sales Tax shall be levied and collected ın the man- 
ner provided in sub-section (3), the latter makes available the authorities under the 
State Acts and their powers under those Acts to assess, collect and enforce payment * 
of any local tax, to assessment, collection and enforcement of Central Sales Tax. In 
-other words, sub-section (3) provides for two matters : (1) the authorities empowered 
to assess, collect and enforce payment of local tax under the State law are authorised 
to assess, collect and enforce payment of the Central Tax on behalf of the Govern- 
ment of India and subject to the Rules made under the Act, in the same manner 
as the tax on the sale or purchase of goods under the State Law is assessed, paid and 
collected, and (2) while acting under that authority, the authorities coricerned will 
exercise all or any of the powers they have under the general sales tax law of the 
State. The State Sales Tax Authorities are thus charged with the duty to assess, 

collect and enforce payment of Central sales tax and in discharging this duty, 
they have all the powers which they possess under the State Sales Tax Law The words 

‘im the same manner ” m sub-section (3) of section 9 of the Central Act clearly show, 

in our opinion, the true scope and effect of that sub-section, to wit, the State Sales 
Tax Authorities shall assess, collect and enforce payment of the Central Tax in 
exactly the same way as under the local sales tax law and for that purpose the 
authorities will have same powers as they possess under such law to assess, collect and 
enforce local sales tax. 


That being the effect of sub-section (3) of section 9 one has to turn to the provi- 
sions of the appropriate local sales tax law to see what powers the sales-tax authorities 
possess thereunder When the Central Sales Tax Act, 1956 was enacted, there was 
in force 1n the State of Madras, the Madras General Sales Tax Act, 1939 Section 
9 of this Act prescribed. the procedure for assessment of tax and conferred powe: to 
assess returns and compute tax and, where the returns are incorrect or incomplete, 
to assess turnover by best judgment Section 19 (2) (f) conferred on the State Gover- 
ment power to make Rules for assessment of escaped turnover and the period during 
which such assessment should be made not exceeding five years In exercise of 
this rule-making power, the State Government made Rules called the Madras General 
Sales Tax Rules, 1939 of which rule 17 provided for the procedure to assess escaped 
turnover and prescribed the period in this regard, namely, five years The power 
and procedure in relation to assessment of escaped turnover including lunitation 
provided by section 9 and rule 17 are now substantially to be found in section 16 of 
the Madras General Sales Tax Act, 1959 It follows, therefore, that sub-section (3) 
of section 9 of the Central Act would enable the respondent to invoke those powers 
which he has under the local Sales Tax Law ın assessing turnover which has escaped 
assessment ın any year. i 


The contention for the petitioner 1s that, sub-section (3) 1s unconstitutional 
because xt attracts for its purpose, for assessment, collection and enforcement of tax, 
the provisions of the Local Sales Tax Law for the time bemg in force and such legisla- 
tion by reference amounts to abdication by the Parliament of its legislative powers. 
It 1s not disputed by the petitioner that where the Parliament intends to adopt, for 
purposes of Central legislation, any particular provisions of a State Law, xt can do so 
by reference to those provisions instead of reiterating them verbatum That precisely 
1s the case 1n relation to sub-section (3) of section 9. But the Madras General Sales 
Tax Act, 1939 was repealed and was substituted by the Madras General Sales Tax 
Act, 1959 The argument for the petitioner 1s that the Parliament cannot with 

-propriety make a law adopting by reference, the provisions of the State law, as 
they stand amended by the local Legislature from time to time The principle of 
the contention 1s certamly unexceptionable, for, while ıt ıs competent for the Parlia- 
ment to adopt the existing provisions of a local law as part of the Central legislation 
without repeating those provisions in the Central Act, 1t cannot make a law adopting 
the provisions of a local law which did not exist at the time — Is this principle offended 
in this case? In answering this question, we are inclined to think that we should 
look at the substance and not the form of the matter. Section 16 of the Madras 
General Sales Tax Act, 1959 substantially re-enacted, as we already mentioned, 
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the provisions under the Madras General Sales Tax Act, 1939, relating, to assessment 
of escaped turnover and the period of limitation for exercising that power.. This 
is not, therefore, a case where the law, as re-enacted by the local Legislature, 1s 
substantially different from what 1t was when the Central Legislature enacted by 
reference to ıt. The crux of the matter 1s that the subject-matter of section 16 of 
the Madras 1959 Act 1s not something which the Parliament had not applied its 
mind to when ıt enacted section 9 (3). On that view, we are not persuaded to 
hold that sub-section (3) of section 9 1s unconstitutional, 


The petitions are dismissed with costs one set Counsel’s fees Rs. 250. 
- VS. MÀ Petitions dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT :—MR Justice P. RAMAKRISHNAN 
M.P. G ovindaraj .. Petationer* 


Madras Prokibition Act (X af 1937), section 3 (20) and Madris Denatured Spirit. Methyl Alcohol and 
Varnish (French Polish) Rules, 1959, rules 6 (n) and 11—French Poltsh—Transporting from Karaikal (Union 
Territory) to Bangalore under a permit —Passing through the sntervening State of Madras—GConviction for transport- 
ing in Madras State—Not sustainable 


Words and Phrases—“ Transporting " 


The case of the prosecution was that the petitioner was taking a quantity of French Polish from 
Karaikal under the strength of a gate pass issued by the authorities at Karaikal to Bangalore under a 
State permit issued by the Mysore Excise Department. He was charged with the offence of transport- 
ing under rule 6 (u) of the Madras French Polish Rules in the intervening State of Madras 


Held, the accused cannot be convicted for transporting within the meaning of rule 6 (1) of the 
Rules "Transport means transport from the starting point to the ultimate destination “Merely 
passing through a place in the course of journey does not amount to transporting to that place. 
Many absurd situations will arise, 1f the act of transport 1s construed as involving a number of minor 
transports within any two points between the termini, comprising of the starting point and the desti- 
nation. 


Emperor v. Dagadu Shetiba, 39 BLR. 1062, referred. 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Judgment of the Court of the District Magistrate 
(J) at Chingleput, dated 14th July, 1964in CA No 186 of 1964 (CC No. 1090 
of 1964, on the file of the Court of the Sub-Magistrate, Kancheepuram). 


P.R. Gokulakrishnan, for Petitioner. 
S. R. Srimvasan, for Public Prosecutor for State. 


The Cout made the following 


Orpir —The facts in this case are briefly the following The petitioner 
Govindaray ıs domg business ın Karaikal He was found proceeding in a lorry 
MDF. 2838 near Kancheepuram and ın the lorry there were 125 tins each contam- 
ing four gallons of French Polish, French Polish 1s an 1tem included in the Madras 
Denatured Spirit Methyl Alcohol and Varnish (French Polish) Rules, 1959, a 
series of rules framed by the Madras Government under the powers conferred under 
the Madras Prohibition Act. Rule 6 (2) of the Rules provides that 


* no person may possess or transport within any area in the State denatured spit .. methyl 
in excess of the limits prescribed ın the sub-rule (t) above except under and ın accordance with the 
terms and conditions of a licence for possession, or a. permit for transport, as the case may be”? 

The petitioner along with the driver was prosecuted before the Sub-Magistrate: 
Kancheepuram, for contravention| of the above rule read with rule 11 of the said 
Rules The driver was acquitted and the petitioner was convicted and sentenced to 
pay a fine of Rs. 25. His conviction and sentence were confirmed by the District 
Magistrate in appeal He has filed the present revision case. 
LL LOL LLL CLC LL LC LL CC CEE 

*Crl R C.No. 1725 of 1964 8th July, 1966, 

(Crl.R.P. No. 1696 of 1964). 
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Learned Counsel for the petitioner stressed before me that the prosecution 
case itself 1s that the petitioner was taking the aforesaid quantity of French Polish 
from Karaikal under the strength of Exhibit P-4, a gate pass issued by the authorities 
at Karaikal, to Bangalore for which State he had a permit, Exhibit P-3, issued in his 
favour by the Mysore Excise Depatrment It 15 therefore not at all ın dispute, that 
the accused was taking this quantity of French Polish from Karaikal, an Union 
territory, to Mysore, another State, through the imtervening State of Madras. 
The accused's Counsel urged that this action of the accused, will not satisfy the defini- 
tion of transport, and therefore his conviction under the aforesaid rule cannot be 
upheld ‘Transport’ ıs defined in section 3 (20) of the Madras Prohibinion Act, 
as meaning to move from one place to another within any local area to which that 
Act apples It 1s urged by learned Counsel that though there was movement 
inside the Madras State of the goods when they were found at Kancheepuram, 
the actual movement of the goods for the purpose of the definition of transport, 
must be reckoned from the starting point, that ıs, Karaikal to the destination, 
namely, in Mysore territory., It will therefore be an error, to construe the act of 
transport which in this case was from Karaikal to Bangalore, as consisting of an 
infinite series of transports from any two intervening points selected at random 
between the above two termini For thus view, he has the support of the judgment 
of Sir John Beaumont, C J of the Bombay High Court in a Bench decision reported 
in Emperor v Dagadu Shetiba*. ‘That case dealt with the definition of ‘ transport’ 
given m the Bombay Abkar Act (V of 1878), which 1s in almost identical terms with 
the defimtion in the Madras Prohibition Act Referring to many absurd situations 
which will arise, if the act of transport 1$ construed es involving a number of minor 
transports within any two pomts between the termini, comprising of the starting 
point, and the destination the learned Judge observed - 


“ Strange results would follow 1f that be the construction of the Act s In my view that 
cannot be the meaning of the Act I think that when the Act talks about transport from one place to 
another ıt means transport from the starting point to the ultimate destination It 1s a question of 
fact for the Court to determine what the destination may be . But merely passing through 
a place in the course of a journey does not, ın my judgment, amount to transporting to that place” 


The learned Public Prosecutor appearing for the State referred to a decision of a 
single Judge of this Court, Kalasam, J in Crl.R.C Nos. 1030 and 987 of 1963 
where a similar plea appears to have been urged by the accused On the facts of 
that case, 1t appeared that the accused had not established their plea that the start- 
ing point of the journey was outside the Madras State Further, the judgment and 
reasoning of the learned Chief Justice in Emperor v Dagadu Shetiba!, was not also 
made available when that case was disposed of In the present case the prosecution 
itself does not deny the fact that the accused was transporting the goods from 
Karaikal to Mysore State and that the lorry was stopped at an isolated place, 
Kancheepuram, in the middle of the journey Obviously the principle laid down 
in the Bombay High Court decision would clearly apply to this case and I am of 
opinion that the accused cannot be prosecuted for transport within the meaning 
of rule 6 (2) of the Rules mentioned above ° 


The learned Public Prosecutor however urges that even if transport 1s left out, 
in the circumstances of the case there would be an import of the goods, from Karaikal 
to Madras Section 3 (7) of the Madras Prohibition Act, defines ‘ import’ as bring- 
ing into any local area to which that Act applies from any other local area in the 
State of Madras to which that Act has not been extended. In the alternative he also 
urges that the accused should be charged for possession which also requires a licence 
under rule 6 (zz) of the Madras Denatured Spirit Methyl Alcohol ard Varnish (French 
Polish) Rules, 1959 The word ‘import’ in the definition does not preclude an 
export after import and an export may be 1mmedaately after import So, where, 
as m this case, the accused has admittedly brought the goods mto Madras from 
Karaikal no doubt with an intention, at the end of the transit through Madras 


` 
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State, to take them 1nto Mysore territory, there will be an act of import, followed 
by export, but there 1s no requnement in the Act, that the import should be for 
consumption or sale inside the State of Madras — If in a proper case, a charge has 
been framed for contravention of1ule 5 of the Rules, which prohibits umport without 
a licence, the argument of the Prosecutor that the accused ıs hable for import im 
any event could be usefully considered, and the accused convicted on the basis of 
proper proof  Sumulaily it may also be open ın such a case to bring home to the 
accused a charge for possession, even if a charge for transport ıs not made out On 
the basis of the charge as framed against the accused in this case, ıt 1s clear that the 
conviction for an offence of transport 1s not sustainable. Seeing that a small fine 
of Rs 25 has been imposed notwithstanding that a large quantity of the Freach 
Polish was involved ın the transport, it1s clear that both the Courts below did not 
take a serious view of the contravention, but convicted the accused for a technical 
contravention ofthe rule In the above circumstances I do not consider 1t necessary 
to take any further steps 1n the case for dealing with. the accused under any other 
prevision of law ‘The revision case 1s allowed and the conviction and sentence 
of the accused are set aside The fine if paid will be refunded to the petitioner. % 


K.S miaa Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Appellate Jurisdiction ) 


PaEsENT:—MR M  ANANTANARAYANAN, Officiating Chuf Juste AND 
Mr Justice P RAMAKRISHNAN. 


The Regional Provident Fund Commissioner, Madras .. Appellant 
2. 
K R. Subbaer Tape Factory Woriyur, Tiruchirapalh .. Respondent. 


Employees’ Provident Fund Act (XIX of 1952), sections 7-A and 19-A and Employees Provident Fund 
Scheme, Glauses 26 (1) and 30—Scope of—Claim for Provident fund contribution—When could arise— 
Employee s contribution—If could be claimed retrospectwely for a pre-discovery periad —Difficultes and hardship 
in specific cases, how resolued —Claum for penalty and admimistratwe charges if could be claimed for the 
pre-discovery period 

Words and Phrases-—‘* Require ” if directory or mandatory 


The main purport of the Employees’ Provident Fund Act, 1952 and the Scheme framed there- 
under 1s to bring into existence a compulsory provident Fund applicable to certain industries with 
effect from the date when the scheme has been made applicable to them The principal duty 1s 
laid upon the employer to put the scheme into operation forthwith and to make the contribution of 
both the employers’ and employees’ share, with liberty of course to deduct the employee’s share out 
of the wages The expresssion used 1n clause 26 of the Scheme is * every employee shall be entitled 
and required to become a member of the fund ” which means that there 18 no choice for the employer 
to postpone the application of the scheme and 1t 1s obligatory on his part to umplement ıt forthwith 
In view of the mandatory nature of the provision which automatically casts an obligation on the 
employer, there 1s no logic 1n fixing the date of notice of the Provident Fund Commissioner as the 
starting pomt for making a valid clam The delay on the part of the Commussioner 1n issuing a 
notice or the delay in investigation cannot be urged as a ground to escape liability of the employer 
for contribution to the fund The Provident Fund Commussioner 1$ entitled to and the employer 1s 
bound to pay the contributions to the fund from the date on which the scheme 1s made applicable and 
the hability does not depend on the discovery made by the authorities of the department and the issue 
of notices Clause 26, read with Rule 30 of the Scheme enables the Commussioner to recover from the 
employer arrears of contribution for a back period 1 e , for the period prior to such discovery of failure 
to implement the scheme—pre-discovery period Cases of hardship or injustice such'as cases of em- 
ployees who have left the service or are dead or who have been dismissed during the pre-discovery 
period where the employer may not be able to recover the employee's share of the contribution, 
are all matters to be represented ,and enquired into under section 7-A of the Act and these 
considerations cannot be a ground to invalidate the claim 


The administrative charges recoverable under the Act 1s not dependent upon the time factor. 
They are a fixed percentage of the amount of contribution levied and are intended to meet the 
expenses of administration which could normally arise only subsequent to actual collection of the 
fund. It will also have relation to the actual amount collected Hence where the employer's share 
of the contribution has been recovered for 2 back period, he can be asked to pay the proportionate 
administrative charges But where the employees’ share of the contribution has neither been 
demanded or paid no administration charges could be claimed 1n respect of that 
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As regards the recovery of damages for default 1t ıs no doubt true that ıt ıs not legitimate to 
infer a default where there has been a delay in payment or recovery ofthe contribution due to a 
bona fide doubt or dispute Facts have to be examined in each case to decide whether such 
damages are payable 


- 


The word * required? as used by a draftsman in Statutes or by parties 1n contracts can have a 
directory or mandatory meaning In interpreting the word Courts look into principles of justice and 
equity and if obvious injustice would result in giving 1t a mandatory effect, Courts would treat 1t as 

~ only directory But where the context of the Statute or rule in which the expression 18 used 1s such as 
to make ıt mandatory, there ıs no question of any choice in the matter 


Ramanatha Iyer’s Law Lexicon (ML J ) cited , Case-law referred 


Appeal under Clause 15 of the Letters Patent against the order of the Honourable 
Mr Justice Jagadisan, dated 15th March, 1962 and made in the exercse cf the 
Special Orginal Jurisdiction of the High Court in Writ Petition No. 888 of 1959 
presented under Article 226 of the Constitution of India to issue a writ of manda- 
mus directing the Regional Provident Fund Commissioner, Madras to forbear 
frcm enforcing his Order Nu. D/MD/598/Regl., dated 28th April, 1957 


\ The Advocate-General for G Ramanujam, Standing Counsel for the Central 
Government on behalf of Appellant. 


K. K. Venugopal and S. Swaminathan, for Respondents 
The Judgment of the Court was delivered by 


Ramakrishnan, 7 —These appeals are directed respectively against the judgment 
of Jagadisan, J ın Writ Peution No 888 of 1959 and Veeraswami, J. in. Writ 
Petition No 619 of 1959, petition filed under Article 226 of the Constitution. They 
were heard together since common questions have arisen in them for decision. 


In the first case, the petitioner firm ran a factory, from 1942, for manufacturing 
tapes, lampwicks, etc , with more than 50 persons nf 1ts employ At an anterior 
stage, the firm disputed the fact that the Employees’ Provident Funds Act, 1952 
(XIX of 1952 hereinafter referred to as the Act) would apply to the firm, and the 
questions was settled only when the Central Government passed an order on 29th 
September, 1958, under section 19-A of the Act holding that the Act apphed Ths 
decisions was challenged by the petitioner m Writ Petition No. 888 of 1959, but 
Jagadisan, J., held the point against the petitioner It is now notin dispute that 
the Petitioner's concern 1s covered by the Act The Regional Provident Fund 
Commissioner, Madras, by an order dated Ist September, 1959, called upon the 
Petitioner to pay (1) the employer’s share of the contribution to the provident fund 
from 1st November, 1952, (the date on which the Provident Fund Scheme framed 
under the Act became applicable to the firm) upto 30th April, 1957, the date when 
the Petitioner was called upon to pay the contribution by a notice ; (2) administra- 
tive charges in full, calculated on both the employees’ and employer's share of the 
contribution to the provident fund (under clause 39 of the Provident Fund Scheme 
read with the notification ofthe Government dated 31st October, 1952, the percent- 
age of administrative charges payable by the employer was fixed at 3 per cent. of the 
total employer's and employees' contribution) ; and (3) damages for default calcula- 
lated at 61/4 per cent. per annum from the date on which the arrears fell due, upto 
the date of remittance (under section 14-B of the Act, a maximum of 25 per cent. of 
the amount of arrears was fixed for damages). The petitioner uuged in the Writ 
Petition, that these claims for a back period were unsustainable, and that a careful 
examination of the Act and the scheme, would show that the provident fund contri- 
bution and administratwe charges, cannot be levied retrospectively, because such 
levy would be oppressive and illegal. Jagadisan, J., following the decisicn of the Cal- 
cutta High Court of a smgle Judge, Mukherji (J) reported m Aluminum Corporation 
of India, Lid v. Regional Provident: Fund Commissioner upheld the contentions of the 
petitioners and directed the issue ofa writ of mandamus against the Regional Providen 
Fund Commissioner, the respondent before the learned Judge, to forbear from 


` 
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makıng collections from the petitioner, by levy of contributions end management 
expenses for the period of 1st November, 1952 to 30th Apri, 1957 In regard to 
the clam for damages, the learned Judge accepted the contention of the Regional 
Provident Fund Commissioner, that the clam for damages had not yet been settled 
but was under investigation and therefore did not grant any relef in regard to it. 
Against this decision, the respondent before the learned Judge, the Regional: 
Provident Fund Commissioner, has filed this appeal (Wr:t Appeal No 80 of 1963). 


In Writ Petition No 619 of 1959, East India Industries Private, Ltd , Madras» 
a firm engaged in manufacturing water-proof packing paper, tarpaulins, etc , has 
been called upon by the Provident Fund Commissioner, to remit the arrears of 
employer's contribution for the period from 1st March, 1954 (the date when the 
Scheme framed under the Act became applicable to the factory) to 31st March, 
1958, besides the admmistrative charges for the said period at 3 per cent on both the 
employees’ and employer's contribution, and damages at 61 percent per annum. 
There was an initial dispute before Veeraswami, f , as to whether the firm in question 
was a factory to which the Act would apply. That question was answered in the 
affirmative by the learned Judge, and there 1s now no dispute about it. The peti- 
tioner before the learned Judge at the time of the hearing, conceded the validity 
of the claim for the employer’s share of the Provident Fund contribution, durmg 
the aforesaid back period, but disputed the claim for arrears of admunistrative 
charges, calculated on double the employer’s contributions and for damages. 
Veeraswami, J , held that these two claims were unsustamable, and, by a writ 
of cerhorarı, quashed the order of the Regional Provident Fund Commissioner in 
regard to the two 1tems mentioned above, and maintained the claim for the arrears 
of employer's contribution to the Provident Fund The learned Judge also followed 
the decision in Aluminium Corporation of India, Lid v. Regional Provident Fund Commis- 
szoner1, to which we have made reference Against this decision, the present appeal 
W.A. No. 81 of 1963, is filed by the Regional Provident Fund Commissioner. 


It is common ground in both these cases that before the enactment of the Provi- 
dent Fund Act, there was no Provident Fund Scheme in existence, in the two firms, 
concerned in these appeals. Clause 26 (1) of the Scheme framed under the Act 
provides : 


* 26 (1) (a) Every employee employed 1n or in connection with the work of a factory or other 
establishment to which this Scheme applies, other than an excluded employee shall be entitled and 
required to become a member of the Fund from the beginning of the month following that in which 
this paragraph comes into force ın such factory or other establishment, if on the date of such coming 
into force he has completed one year’s continuous service or has actually worked for not less than 240 
days during a period of twelve months or less ın that factory or other establishment or ın any other 
factory or other establishment to which the Act apples under the same employer, or partly 1n one and 
partly in the other, 


(6) Every employee employed in or 1n connection with the work of a factory or other establish- 
ment to which this Scheme applies, other than an excluded employee shall also be entitled and required 
to become a member of the Fund from the beginning of the month following that in which this 
paragraph comes into force ın such factory or other establishment 1f, on the date of such coming into 
force, such employee 1s a subscriber toa Provident Fund maintained in respect of the factory or other 
establishment or 1n respect of any other factory or establishment to which the Act apphes under the 
same employer . 


Provided that where the Scheme applies to a factory or other establishment on the expiry or 

cancellation of an order of exemption under section 17 of the Act, every employee who but for the 
exemption would have become and continued as a member of the Fund, shall become a member of 
the Fund forthwith ” 
Clause 26 was recast by an amendment in 1959, and before that amendment, it 
was couched 1n a simpler form, providing that ail employees employed 1n a factory, 
except excluded employees, shall be required to become members of the fund 
from the date the Scheme 1s appbed to the factory 1f they have completed one year’s 
continuous service on that date But for the purpose of discussion ın the present 
appeals there 1s not much difference between the clause before the amendment and 
that after the amendment. 
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Clause 29 states that the contributions payable by the employer under the 
Scheme shall be at the rate of 6} per cent. of the basic wages and dearness allowance 
payable to each employee to whom the Scheme applies. Clause 30 (1) provides 
that in the first instance the employer shall pay both the contribution payable by 
himself and also on behalf of the member employed by him directly or by or through 
a contractor, the contribution payable by such member Clause 30 (3) says that 
it shall be the responsibility of the principal employer to pay both the contribution 
payable by himself in respect of the employees directly employed by him and also 
im respect of the employees employed by or through a contractor and also admunistra- 
tive charges There follows an explanation which states that the administrative 
charges shall be fixed by the Central Government 1n consultation with the Central 
Board at a certain percentage of the pay (basic wages, dearness allowance, retaining 
allowance, 1f any, and cash value of food concessions admissible thereon) and having 
regard to the resources of the fund for meeting its normal administrative expenses. 
Clause 32 gives power to the employer to recover the employee’s contribution by 
deduction from the wages of the member The proviso to this clause says that 
no such deduction may be made from any wage other than that which 1s paid in 
respect of the period or part of the period in respect of which the contiibution is 
payable The effect of this proviso 1s that if the employer, fails to make a deduction 
of the employee's contribution from the pay paid for a particular period, he 1s pre- 
cluded from deducting it subsequently, except in the case of an accidental mistake 
or a clerical error, or where the employee has given a false declaration that he was 
not already a member of the Fund Section 14-B of the Act states that where an 
employer makes default in the payment of any contribution to the fund or any 
payment of any charges payable under any other provisions of the Act or the Scheme, 
the appropriate Government may recover from the employer such damages, not 
exceeding 25 per cent of the amount of errears, asit may think fit to impose These 
amounts are recoverable as arrears of land revenue under the provisions of the 
Revenue Recovery Áct. 


Section 19-A of the Act gives power to the Central Government to remove 
any difficulty which anses 1n giving effect to the provisions of the Act by an order 
passed for the purpose ‘Such order will be final. 


Before concluding the reference to the relevant provisions, we may also refer 
to section 7-A of the Act inserted by an amendment Act (XXVII of 1963). 
It provides that the Central Provident Fund Commissioner, any Deputy Provident 
Fund Commissioner, or any Regional Provident Fund Commissioner may, by order, 
determine the amount due from any employer under any provision of the Act or 
of the Scheme, and for this purpose, may conduct such mquiry as he may deem 
necessary Section 7-A (2) provides that the employer shall be given a reasonable 
opportunity of representing his case before an order determimng the amount due 
from him 1s passed, Section 7-A (4) states that an order made under this section 
shall be final and shall not be questioned in any Court of law. 


The initial question for consideration 1s whether clause 26 referred to above 
read with clause 30 would entitle the Provident Fund Commissioner, to recover 
from the employer, arrears of contribution for a back period or what 1s called in 
one of the decisions cited at the bar M/s Kapurbhimbar Union v. The Regional 
Prowdent Fund Commissioner and another’, the “‘pre-discovery period " Section 
5 (1) of the Act empowers the Central Government by notification, to frame a 
scheme called the Employees’ Provident Fund Scheme, for the establishment of 
Provident Funds under the Act, and ? section 5 (2) mdicates that a Scheme framed 
under sub-section (1) may provide that any of 1ts provisions shall take effect ether 
prospectively or retrospectively on such date as may be specified in this behalf in 
the Scheme Clause 1 of the Scheme provides that Chapters I to III shall come 
into force at once and the remaining provisions shall come into force on such date 
or dates as the Central Government may prescribe by a notification Clause 26 
is found in Chapter IV and Clause 30 ıs found in Chapter V. It 1s common ground 
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that the relevant date for enforcing these clauses in the Scheme, was Ist November, 
1952in WA No 80 of 1963 and Ist March, 1964 in W A. No. 81 of 1963. 
Jagadisan, J , held on the former case, that the pre-discovery period must be the 
period between Ist November, 1952 and 30th Aprnl, 1957, when the employer 
recerved a notice from the Provident Fund Inspector making a demand for the 
contribution The order of the Central Government under section 19-A negativing 
the objections of the employer was passed only on 29th September, 1958 But 
the back period was not reckoned from 29th September, 1958, the date of the notice 
was selected instead, for the purpose This question didnot arise before Veera- 
swamti, J , 1n the latter case, because of a concession by the employer that he was 
hable to pay the arrears of contribution claimed from Ist March, 1954 to 31st 
March, 1958 


In regard to the validity of the claim for the pre-discovery period, there have 
been conflicting views of several Courts. One view 1s that from the date of the 
coming into force of the Scheme, clause 26 makes ıt obhgatory for all employees 
who are not exempted, and who have put in 240 days of service to become members 
of the Fund, that thereafter, automatically the habihty of the employer to pa 
both his contribution as well as the employees’ contribution, under clause 30 H 
arıse, and that the employer cannot plead, ether delay on the part of the Provident 
Fund Commissioner 1n issting the notice to hım to make the contribution, or any 
delay arising out of the time taken by the Central Government to pass an order 
under section 19-A, for shirking this hability The other view 1s thataf the above 
interpretation 1s given to the provisions, ıt will lead to unjust and oppressive conse- 
quences, and even to a state of affairs where the provisions themselves will become 
unworkable, and therefore retrospective operation (in the sense mentioned above) 
should be ruled out Thuis latter view has been upheld in the judgment of a single 
Judge of the Calcutta High Court, Mukharyg, J , m Aluminum Corporation of India, 
Lid v Regional Provident Fund Commissioner, a decision which was followed by Jaga- 
disan, J , 1n Writ Petition No 888 of 1959 now under appeal in W A. No 80 of 1953. 
We will briefly refer to the facts in the Calcutta case The firm in that case had 
a Provident Fund Scheme already in existence. The firm objected to the applica- 
bility of the Act, and this led to an order dated 23rd October, 1957 by the Govern- 
ment of India under section 19-A, which directed the firm to pay the employer's share 
of the contribution from Ist November, 1952 to 31st October, 1956, administrative 
charges on both the employer’s and employees’ shares, damages, and also the 
employees’ share of the contribution from Ist November, 1956 with admunistrative 
charges thereon, leaving it to the employees to pay their share of the contribution 
for the former period ıf they sodesired The learned Judge, Mukharj1,J , catalogued 
as many as 7 objections, to the validity of the directions for payment of the demands 
under the various heads mentioned above for the back period He stressed in 
particular, that :t was impossible to make the required payment, in respect of 
employees who had left the service, during the five years that elapsed between Ist 
November, 1952, and the date of the Government’s Order, that such persons would 
have drawn the accumulations in the existing provident fund and left the employ- 
ment, and that no purpose would be served by asking the employer to pay again 
their contributions to a Provident Fund Equally it would be impossible to apply 
clause 32 of the Scheme for recovering the employees’ contribution, from such persons 
who had left the employment The retrospective application of several other 
provisions of the scheme relating to the contribution cards and the submission of 
returns would be quite impossible The claim for the employer's share of the admı- 
nistrative charges would be clearly illegal and inconsstent with the Act, because 
the administrative charges were intended to meet the cost of admumstering the 
fund, and for five years restrospectively there was no fund, and therefore no cost 
of administration incurred therefor. Coming to the damages, the learned Judge 
observed, that at earlier stages the Government had told the employer that the 
Act did not apply, that only after 23rd October, 1957, was the difficulty whether 
the establishment was a factory or not removed, and that consequently there could 
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be difficulty in the payment of contributions prior to that date. Simular reasons 
were relied on by Jagadisan, J , for holding that the retrospective operation of the 
Act and the Scheme, would be not merely logical and oppressive, but inconsistent 
with the terms of the enactment which were manifestly prospective in their operation. 
He pointed out that there was no duty laid on the Court to yield to absurd construc- 
tion of statutes and referred to the views of Maxwell “‘ An argument drawn from 
inconvenience it has been said, 1s forcible in law; and no less, but rather more 
force 1s due to any drawn from an absurdity or injustice’? (Maxwell, Interpre- 
tation of Statutes, 11th edition, page 183). 


It appears to us, on the other hand, with due respect to the learned Judges 
that there 1s considerable force in the contrary view which holds that the main 
purport of the Act, and the Scheme framed thereunder 1s to bring into existence a 
compulsory provident fund applicable to all industries to which the Act apples, 
with effect from the date when the Scheme has been declared apphcable to them. 
The principal duty 1s laid upon the employer to put the Scheme into operation forth- 
with, and to make the contributions of both the employer’s and employee’s share 
to the fund then and there, and deduct the latter share from the salary of the 
employees for the purpose of adjusting 1t against the amount, which they had paid 
to the fund 1n advance In clause 26 of the Scheme extracted earlier, the words 
used are “every employee shall be entstled and required to become a member of 
the Fund.” Inthe context of the Act, the word “ entitled ’? means that the employee 
has got an absolute right to get the benefits of the Act The word “required” 
implies an obhgation on the employer to treat all the employees, who are qualified 
and who are not exempted, as members of the fund, and to pay the contribution 
to the fund (both the employer's and the employees’) from the date of the coming 
into force of the Scheme without allowing any interval to lapse either for the await- 
ing of a notice of demand from the Provident Fund Commissioner or for clearing 
a point of doubt or difficulty by getting an order from the Central Government under 
section 19-A. 3 a 

The word “ required” as used by legal draftsmen in statutory enactments, 
or by parties to formal contracts, has come in repeatedly for judicial mterpretation. 
A reference to any well known text book dealing with the meaning of words and 
phrases in judicial usage, will show the wide range and variety of the meaning of 
the word Referring to the Law Lexicon of British India by Ramanatha Ayyar, 
the word required has the meaning of “ to take necessary ; to demand, to ask as 
of nght" ; to claim, to render necessary as a duty ", etc In the Shorter Oxford 
Dictionary, one use of the word 1s referred to in the following terms : 


* Oliver Cromwell required, both of the Soldiers and others the Oath of Fidelity ”. 


Obviously Oliver Cromwell, after supplanting the Royalist regime, would not 
have given an opportunity to his soldiers of making a choice in the matter 
of allegiance It ıs clear that “ require ? in the above usage, meant a mandate 
or a command In contractual obligations the word has been given the meaning 
of need In some cases the Courts had looked to principles of justice and equity 
for givng the word a directory rather than a mandatory import In Cole v. 
Greene? Tindal, C J , has followed an earlier decision in The King v Burmmngham?, 
for giving preference to the directory meaning of the word, 1n interpreting a provi- 
sion in the Marriage Act, that the consent of the father or guardian is required for 
the marriage of a minor. It was held by Lord Tenterden in The King v. 
Bormingham?, that the absence of such consent would not make the marriage void 
if solemnized without consent, and hence the word (require) must be interpreted 
to take a directory significance But on the other hand, m Queen v The Justices 
of Worcestershire, the Court of Appeal in England had to apply section 29 of the 
Alehouse Act, 1828, which required the Court of Quarter Sessions in every case 
where a notice of appeal against the judgment of any justice in or concerning the 
execution of the Act shall have been dismissed, to adjudge and order the appellant 
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to pay to the justices to whom such notice of appeal shall have been given, or to 
whomsoever he shall appoint, such sum by way of costs as shall in the opimon of 
the Court of Quarter Sessions be sufficient to indemnify the justice from all cost and 
charge whatsoever to which he may have been put m consequence of his, having 
had notice of appeal served upon hm. A L. Smith, LJ expressing the view of 
the Court, observed that the section made it imperative on the Court of Quarter 
Sessions, upon the event therem specsfied happening, namely, the dismissal of the 
appeal, to adjudge, and order the appellant to pay to the justice the indemnity 
costs therein mentioned. Bose, J., in K. S. Srimvasan v. Union of Indiat, while 
interpreting a rule, which ran : 


“ Where recruitment to a specified post 1s required to be made in consultation with the Federal 
Public Service Commission, no such declaration shall be issued except after consultation with the 
Commission,” 


Held that the word “ required ” should be given only a directory and not a manda- 
tory meaning, because an obvious injustice would result otherwise. In view of the 
obhgatory nature of the provisions of the Provident Fund Act and the Scheme 
framed thereunder, giving no choice to the employer to postpone the application 
of its provisions, it appears to us that the word “ required ” in clause 26 of the 
Scheme, has to be given a mandatory and not a directory meaning, and that ot 
implies an obligation whose effect is that every employee who is not exempted, and 
who satisfies the required quahfication of service, automatically becomes a member 
of the fund from the date of the coming into force of the scheme Nor does the 
argument cf hardship, or injustice on which stress was laid by Mukharp, J , as well 
as Jagadisan, J , can have such substance, subsequent to the amendment which 
incorporated section 7-A into the Act in 1963. "That section gives an opportunity 
to the employer to press tus objections before the authorities mentioned therein, 
to any claim for payment made against him, and this will include the ground that 
it 18 oppressive or unjust in nature After this amendment, the authority is now 
obliged to decide the matter judicially after giving the employer a proper hearing. 
In our opinion, it 15 in the course of such an enquiry that individual cases of hardship 
should be pleaded, and relief obtained, for example, regarding employees who have 
left the service during the pre-discovery period, employees who have been dis- 
missed, employees who are dead, and employees in whose cases the employer did: 
not have an adequate opportunity to recover their contributions if necessary even 
for reasons other than those mentioned specifically ın the proviso to clause 30 ; it 
will be also open to the employer to press at such an enquiry, for the waiver of the 
employees’ share of the contribution for the pre-discovery period (a relief which 
the respondent has already given to the petitioners m these cases), or even for a 
period anterior to the order under section 19-A of the Act, in a proper case. In 
fact, 1f we view the problems, ın the abstract, there is no logical reason why, if the 
» claim for the period anterior to the notice 1s held to be oppressive, ıt could not be 
extended, in a proper case, to the period anterior to the order under section 19-A. 
A decision cited before us, of Rajagopalan, J.s in ‘Annamalar Mudaliar & Bros. v. 
R.P F Commissiner?, lays down that the provisions of the Act should not be applied 
to a factory 1n the event of a dispute, till a decision under section 19-A ıs given to 
settle the dispute But this decision is not authority for the view that if and when 
the decision given, under section 19-A 1s in favour of the department a demand 
for contribution made thereafter for the back period cannot be legally enforced. 
If there 1s a rule which casts automatically upon the employer, as the Act does, 
the obhgation to make the contribution, there 1s no logic in fixing the date of the 
notice by the Provident Fund Commussioner as the starting point, for making a 
vahd clam On the other hand, the Provident Fund Commissioner might have 
had more than one reason for the delay in the issue of notice He might not have 
an adequate staff to make a speedy imvestigation in respect of every factory in his 
jurisdiction or the investigation might have taken a long time In such circum- 
stances an indifferent or recalcitrant employer who deliberately ignores the pro- 
Lcd 
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visions of the Act, cannot urge, that he was awaiting the issue of a notice from the 
Provident Fund Commussioner, for the purpose of implementing the Áct and the 
Scheme ın his estabhshment, and should therefore be given relief for the period 
prior to the 1ssue of the notice. 


There is a considerable volume of authority in support of the view which 
we have just now stated Srinivasan, J , 3n WP No 205 of 1962 held that the 
Act takes effect at once and the provisions of the Act become enforceable against 
the employer of a factory or an establishment with effect from the date on which 
the relevant clause of the Scheme comes 1nto force, and that 1t does not depend 
upon the discovery made by the authorities of the department and the issue of the 
notice calang upon the employer to make the contributions according to the Act. 
A Division Bench of the Punjab High Court ın Kapurbhambar Union v The Regional 
Provident Fund Commissioner and another!, a division Bench of the Andhra Pradesh 
High Court in Nazeena Traders (P ), Ltd v The Regional Provident Fund Commisswner?, 
(Chandra Reddy, C J , and Chandrasekhara Sastry, J ) a Full Bench of the Kerala 
High Courtin Kokkala: R. 8 O M Foundry v R P F. Commissioner®, (where on facts 
the Provident Fund Commussioner had given a notice even before Ist November, 
1952) and the Allahabad High Court in N K Industries (P), Lid v R P F, Com- 
missioner, U P.4, (followed m the above Kerala High Court Full Bench decision) 
have all held the view which we adopt in this case for the reasons stated above. 


"There 15 one other decision of the Bombay High Court in Nagpur Glass Works v 
R.P. F Commissioners, by Mudholkar and Nak, JJ , who had to consider clause 27 
of the Scheme, and they held that ıt was mandatory While referring to clause 26 
of the Scheme they made a passing observation that the word “ require” used in 
that clause, could be distinguished from the words “shall become ” 1n. clause 27 
and that the former would not have a mandatory effect But there has been no 
discussion 1n that judgment of the significance of the word, “ require ” 1n the con- 
text of the Act and the Scheme, by reference to authorities 


We may also refer to the Supreme Court's decision 1n Orissa Cement v Unon of 
India®, where they struck down a provision in the Scheme which made it. obligatory 
to pay the employees’ contribution for employees under contractors, as there was 
no provision 1n the Scheme (as 1t then stood) for the employer to recover from the 
contractor such contributions The Supreme Court held that the provision 
operated unfairly and harshly on persons who employed contract labour and was 
also discriminatory, thereby contravening Article 19 (6) of the Constitution of 
India But here the facts are different We have already referred to the fact 
that if any hardship results, it may also be due to the employer's indifference or 
recalcitrancy, and that in genuine cases of hardships he has a remedy for relief 
under section 7-A of the Act. 


In regard to the question of admunistrative charges, following Mukharji, J.'s 
view, Veeraswanmn, J held that ıt could not be recovered because during the pre- 
discovery period there was no fund to administer, and therefore the demand for 
administrative charges was improper But this argument overlooks one important 
point. The administrative charges are not based upon the time factor, ın the sense 
of being calculated at so much per year They are fixed at a percentage of the 
amount of the contribution levied and are therefore intended to meet the expendi- 
ture involved in investment the keeping of accounts and so on which can all arise 
only subsequent to the actual collection of the fund and will also have reference to 
the amount actually collected. From this point of view the claim for admunistra- 
tive charges calculated as a percentage on the amount which the employer has been 
asked to pay by way of contribution for the back period 1s clearly admissible though 
it might not be admissible in respect of employees’ contribution, when ıt has neither 
been demanded nor paid 


x 
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As regards the third item, damages for default, it is clear that the damages 
cannot be claimed in the absence of proof of default Mukharj,, J., in Aluminium 
Corporation of India Lid v. Regional Provident fund Commissioner? has observed : 


“The question of hability for damages of the employer only arises when the employer makes 
default, I do not think that on the facts of this case the employer can be said to have committed a 
default The employer wrote to the Government. The Government writes back in answer that the 
Act will not apply. . . An employer cannot make a default when there 1s a difficulty or doubt and 
when the Central Government has to remove that difficulty or doubt by an express order. It 18 only 
from the date of the order removing such difficulty or doubt that the default can operate In other 
words, there can be no retrospective or constructive default in the present context of facts and law.” 


What transpires from the above, is that ıt will not be legitimate to infer a default, 
merely because there was no payment by the employer of the contiibution during 
the pre-discovery period. Each case must be examined carefully with respect to its 
own facts, for an inference about the default Section 7-A of the Act has provided 
for such an examination in disputed cases The amendment introducing section 
7-A came after the passing of the present orders now 1n appeal. ‘Therefore, we will 
remut the claim for damages to a fresh consideration by the appropriate authority 
under section 7-A of the Act. Likewise, other difficulties in the enforcement of 
the demand, for example, claums in respect of persons who have left the employment 
or persons who have died or whose whereabouts are not known and persons who 
have been dismissed, should all be the subject-matter of a detailed claim and consi- 
deration by the authority under section 7-A on application made to ıt for that pur- 
pose, and a fresh opportunity will have to be given to the petitioner for obtaining 
such a relief, 1n view of the enactment of section 7-A after the orders now in disputes 
had been passed 


We will finally deal with the argument of Sri K K. Venugopal appearing for 
the respondent in Wnt Appeal No 80 of 1963 that the present proceedings involved a 
violation of Article 19 (1) (b) of the Constitution of India which deals with the nght 
to acquire, hold and dispose of properties. But he has not referred to any particular 
rule or provision which offends the aforesaid provision of the Constitution Learned 
counsel urged that under the provisions of the Scheme as they stand, an employer 
would be liable to be prosecuted for any omission to file a return or any other con- 
travention of the Scheme which has occurred during the back period at a time when 
he had no opportunity or occasion to submit the return or maintain a register and 
the hke The short answer to this argument 1s that it will be open to the petitioner 
to put forward such a defence where a question of prosecution arises, but that it not 
the case here. Another argument of the learned Counsel 1s based upon the argument 
which was accepted by the Supreme Court in the case of contributions for 
contractor’s employees in the decision cited above. But the circumstances were 
quite different ın the case before the Supreme Court The Scheme, as it stood, at 
that time, gave no opportunity to the employer to recover contributions in respect 
of employees under a contractor. But the scheme does give the employer an 
opportunity to recover contiibutions of the employees employed under him (which 
is the case here) subject to the restrictions mentioned in. clause 32. He did not of 
course, have that opportunity, in the case, of contribution demanded for the pre- 
discovery period, but that will be a matter for which relief will have to be claimed, 
on proper grounds, m an application under section 7-A of the Act There are 
therefore no grounds for inferring a discriminatory operation of the provisions of the 
Act. 


We therefore, allow the appeals in part as indicated in the foregoing paragraphs. 
In the case of Writ Appeal No. 80 of 1963 the order of Jagadisan, J., issuing a 
writ of mandamus wll be set aside, but with the observation thatit will be open 
to the petitioner to urge a claum for necessary reliefs, mcluding claims 1n respect of 
damages, and also in respect of contribution relating to individuals, lke those who 
have left the employment, and so on, dunng the period Ist November, 1952, to 
30th April, 1957, in an application to be filed before the appropriate authority under 
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section 7-A. In the case of Writ Appeal No 81 of 1963 while allowing the appeal 
from the decision of Veeraswami, J , wc also make a similar observation. No costs, 


R.M. Appeals allowed in part. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PnazsENT —Mm. Justice T. VENKATADRI. : 
Bathool Bai .. Petittoner* 
y. i 
A. 8 Vaidyanathan vs Respondent. 


Madras Buildings Lease and Rent Control Act (XVIII of 1960), sectton 10 (3) (a)—Bona fide requirement 
under-—What 1s—Butlding residential. or mon-residential.—Tcst 





- Apart from cases of gross unreasonableness on the part ofa landlord, if ıt 1s established that 
there 1s a genuine present need of the house for the landlord’s own occupation, the Court cannot 
presume mala fides because of factors such as the landlord’s having other houses or his or her being a 
single soul or that he or she 1s not permanently living in the city or town concerned, The fact that 
the landlord ıs hving mm a rented house would be enough to satisfy the Court about the bona fides of 
the requirement. 


Abdul Kareem v G. M. Mohamed, (1962) 1 ML J 382, referred 


If the main or substantial purpose of the letting 1s for residence the mere fact that the tenant 
(a doctor) was using a part of the premuses for his business of running a pharmacy will not disentitle 
the landlord from applying for possession of the building for her own resident 

Petition under section 25 (1) (a) (u) of Act XVIII of 1960 praying the High 
Court to revise the Order of the Court of Small Causes at Madras dated 28th 
October, 1964, and made in HRA No 23 of 1964 (H R C. No. 4613 of 1962, 
House Rent Controller, Madras) 


S. Jayakumar and K Chandrasekharan, for Petitioner. 
V. Srinwasan and K. Appadorai, for Respondent. 
The Court delivered the following 


JupcmEnT :—This revision petition is preferred by the landlady whose apphica- 
tion for eviction of the respondent-tenant on the ground that she required the pre- 
mises bona fide for her own occupation was dismissed by the appellate authority. 


The landlady let out the sut premises to the respondent on a monthly rent of 
Rs 80 from 1941. It is common ground that the respondent 1s a doctor by pro- 
fession and 1s also incidentally carrymg on business in a portion of the premises 
known as Scientific Pharmacy It is also common ground that the premises was 
let out to the respondent only for residential purposes The landlady has been attem- 
pting for some years to get possession of the premises by filing applications for 
eviction of the tenant but she has not been successful. The landlady was originally 
living ın a rented premises in Royapettah. As her only daughter was at Bombay 
she vacated the rented premises and went to Bombay in order to undergo a major 
surgical operation in Bombay. She returned to Madrasin 1959 and was tem- 
porarily staying with a relation of hers The old complaint again reappeared and 
she again went to Bombay for further treatment and finally returned to Madras in 
the month of January, 1962 It is true that she has another house which 1s bigger 
one in Triplicane That being very spacious and she being alone she does not want 
to occupy that premises Further she wants to live in the place where her community 
people live. In those coircumstances, she filed the present application, out 
of which this revision arises, for eviction of the tenant on the ground that she required 
the premises bona fide for her own occupation The learned Rent Controller fcund 
that the requirement of the landlady was bona fide and ordered eviction. But on 
appeal, this finding was reversed, and the apphcation was dismissed It js again 
this order of dismissal of her application, the landlady has filed the revision petition, 


The short question that arises for consideration 1n this revision petition 1s whether 
the application of the landlady 1s a bona fide one. 
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The word ‘bona fide’ has been the subject of judicial interpretation. While cons- 
tiumg the word * bona fide’ ın the Act, ıt must be borne in mind that it 1s the duty 
of the Court to see that the premises are required both reasonably and bona fide. 
Bona fides may be proved ın an ordinary way like any other fact in issue or a relevant 
fact. There is no such rule of law that ‘ bona fides’, bemg a subjective matter, can 
only be proved by the landlord stepping into the witness box In Basanilal v. 
Chakravarty, the Calcutta High Court has occasion to deal with the connotation of 
the word * bona fide requirement’ of the landlord It was observed that gross un- 
reasonableness of the landlord might, ın proper circumstances, lead the Court to 
the conclusion that the landlord’s requirement was not bona fides, and that how much 
unreasonableness would be regarded by the Court as evidence of mala fides of 
the landlord would depend on the facts and circumstances of the case. The 
requirement of the landlord must be judged as at the date of hearing In Harcoute 
v. Lowe?, Lush, J , observed that the only time which ıt was necessary to consider 
in order to apply the provisions of the section was the time when the Court was 
asked to make the order The landlord must have a genume present need for the 
house for his occupation The term ‘require’ implies that it 1s more under.the 
force of his personal circumstances than under the impulse of a desire that the land- 
lord needs the premises ; but the desire in not altogether to be ruled out. Somervell 
LJ ,1n Burman v Woods*, held that the altered circumstances must be taken into 
consideration m moulding the final decree or order The fact that the landlady 
has an accommodation elsewhere js no reason for holding that the landlady does 
not reasonably require the premises. Bearing the principles laid down 1n the cases 
cited, I have to consider whether the application of the landlady 1s a bona fide one or 
not It cannot be denied that the landlady ıs now living in a rented house. It has 
been held by Ramachandra Iyer, Officiating Chief Justice, ın a recent decision re- 
ported ın Abdul Kareem v^ C M Mohamed? that, when a landlord or landlady hvesin a 
rented premises, ıt would be enough to satisfy the Court in an application for evic- 
tion of the tenant that it 1s a bona fide requirement of the landlord or landlady. , 


The only contention of the respondent ss that he 1s in occupation of the premises 
for more than 15 years. He has been using the premises both for residential and 
non-residential purposes and therefore the landlady cannot seek eviction on the 
ground of own occupation He has also contended that the landlady has been 
aware that he has been carrying on business under the name and style of Scientific 
Pharmacy, and that therefore the landlady cannot come with an apphcation for 
evict.on on the ground of her own occupation. 


There ıs no dispute that the premises was originally let out for residential pur- 
poses. A Full Bench of this Court in Dakshina Moorthy v. Thulja Bat®, have lad 
down the following considerations for deciding the question whether a building 18 
residential or non-residential : 


** (1) Where there is an instrument of tenancy specifically and explicitly declaring the purpose of 
letting as residential or non-residential, no difficulty generally arises (2) Where there is no such 
instrument of tenancy, the question will have to be considered on the basis of direct evidence aliunde 
concerning the purpose of the letting, which may be adduced in a case (3) If no such evidence too 
1s forthcoming, the Court can only look at the evidence concerning the user of the premises by the 
tenant down to the date of the application for eviction, as acquiesced in by the landlord For, such 
user and such acquiescence afford a safe basis for an inference of agreement between the parties as to 
the purpose of the letting (4) where there 1s evidence of such user, but there 18 no evidence of such 
acquiescence, the structual design, the antecedent user of the building by the landlord as known to the 
tenant and other surrounding circumstances, 1f any will also have to enter into the determination of the 
question whether the building 1s or 1s not residential (5) Difficulty may sometimes still remain, : ¢., 
even, after applying the tests above indicated, 1f the building 1s found let for both kinds of purposes 
residential and non-residential, no distinction being made between one part as let for one purpose and 
the other for the other purpose In such a case what has to be determined asa question of fact 18, 
what was the real, main and substantial purpose of the letting ?” 


Now in the instant case, originally, the premises was let out for residential purposes 
to the tenant who 1s a doctor by profession. Being a doctor, incidentally, he has 
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been carrying on business known as Scientific Pharmacy in a small portion of the 
bulding. "The real, main and substantial purpose of the letting was for residenual 
purposes. Therefore conversion of a portion of the house for a business would not 
certainly alter-the residential character of the building. No doubt, learned Counsel 
for the respondent-tenant cited the decision in Dr Gopal Das Varma v Dr Bhardwa:, 
where a landlord filed an application for eviction of the tenant on the ground that 
he required the premises for his own occupation. The tenant contended that the 
landlord did not require the premises bona fide for his personal use and that he was 
using the major part of premises for carrying on his medical profession Both the 
appellate authority and the High Court found that the tenant was using the build- 
ing both for his residence and his professional work since the inception of the tenancy 
without any objection from the landlord and that the bona fide requirement of 
landlord was not proved Here the landlady has at no time given her consent to 
convert a small portion of the building for non 1esidential purposes, "The tenant is 
no doubt a doctor and he will be carrying on his professional activities, but that 
does not mean that the building has become non-residential ın character, so as to 
prevent the landlady from applying for eviction on the ground of her bona fide 
fequirement. The evidence of the tenant ıs very meagre, slender and weak in 
character. All that he says is that he ıs an allopathic practitioner, residing there and 
running his pharmacy. He does not say what 1s the extent of the residential portion 
and non-residential portion and whether the landlady has acquiesced 1n his running of 
the pharmacy from the beginning or at least subsequently On the other hand, the 
agent of the landlady has categor.cally stated that the doctor waslet in as a tenant 
only for residential purposes, and that he is running the pharmacy without the land- 
lady’s consent. In such circumstances, I fail to see how the principles laid down in 
the Supreme Court decision would apply to the facts of the present case. She has 
further given sufficient reasons why she requued this building for her occupation. 
Under these circumstances, I feel that the requirement of the landlady 1s a bona fid, 
one. The reasoning of the appellate authority that the landlady os a single soul, 
not permanently residing at Madras and is having other houses is not convincing 
tome. One cannot expect her to live in her daughter’s house at Bombay. Further, 
she, being a single soul, wants to he m a smaller house and amidst her community 
people. I therefore find that the reasoning of the appellate authonity 1s not consis- 
tent with the provisions of the Act and the rulings of our High Court. 


In the result, the revision petition 1s allowed. The parties will bear thar own 
costs throughout. 


However as the tenant has been living in the premises for more than 15 yearse 
he may not find ıt possible to find alternative accommodation immediately — It is 
therefore just and equitable that sufficient time should be given to him to find alter- 
native accommodation, and I give him time till 31st July, 1966. The tenant will - 
hand over vacant possession on or before that date. 


RM. ] Petition allowed. 


1, (1961) 2 8.C.. 616. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
s (Special Onginal Junsdiction ) 
PRESENT —Mm Justice P S KAiLAsAM 


P B.K Raja Chidambaram ..  Petitoner* 
v. j 
R P Rathna Sarma and others . Respondents 


Madras Co-operative Societies Act (LIII of 1961), Scetions 73 (1), Proviso and 97 and Madras Go-opera- 
tive Societies Rules, 1963, sections 73 (1) Proviso, 97 and Rule 29—Election—Nomination of a candidate—If 
could be rejected on the ground that the candidate has seconded the nomination of another candidate—Right of 4 
person whose nomination has been rejected to seek redress by certiorari—If could be done only after the comple- 
tion of the electwon—Gandidate—If could seek only the remedy of arbitration—Election—If touches the business 
of a society 

Constitution of India (1950), Article 226—Writ of certiorari—Election to Co-operative Soctety under the 
Co-operative Societies Act-—Reyection of nomination—Interference by court before election. 

It 1s no doubt true that a dispute relating to the validity of nomination of a candidate for election 
to the Board of Directors ofa Co-operative Society 1s a dispute touching the business of the society within 
the meaning of section 73 of the Act and could be decided by Arbitration under the Act But the 
proviso to sub-section (1) of the section, provides that such a dispute could be raised only after the decla- 
ration of the result of the election Hence a person whose nomination has been rejected cannot approach 
the Registrar under section 73 of the Act beforetheelection Sucha disputecannot also be referred 
to the Registrar under section 97 of the Act as the scrutiny and rejection of a nomination by 
the scrutiny committee cannot be an act of an officer subordinate to him within the scope of that 
section Nor could the powers of the State Government aunder section 120 of the Act be invoked 1n 
such cases Hence a person who alleges that his nomination has been rejected illegally will be well 
within his rights in invoking the power of the High Court under Article 226 of the Constitution of 
India, even before the election is completed > 

In the absence of any specific provision ın the Co-operative Societies Act or the Rules or any & 
bye-law made by a society, the nomination of a candidate cannot be rejected merely because the 
candidate has seconded the nomination of another candidate 

The power of the High Court to interfere under Article 226 of the Constitution against an order 
of rejection of a nomination before the declaration of the results of the election has not been taken away 
under the Madras Co-operative Societies Act, as in the case of elections under the Representation of 
the Peoples’ Act Without the power of the High Court under Article 226 of the Constitution being 
taken away by competent authority, 1t cannot be said that the Court has no power. Hence where a 
nomination paper has been rejected without Jurisdiction and m the face of ıt unsupportable 1n law and 
the aggrieved party has no other remedy, the High Court will not hesitate to exercise the powers 
conferred on it under the Constitution 

Lakshmiah v Srt Perumbudur Taluk Co-operative Marketing Society Ltd, (1961) 2 ML J. 279 (held 
not good law after the new Act of 1961). 


Case-law referred and discussed 

Petition under Article 226 of the Constitution of India praying that in the 
circumstances stated therein. and in the affidavit filed therewith the High Court 
will be pleased to issue a Writ of certwrar: calling for the records connected with 
the proceedings of the scrutiny committee for the election of a Director to the 
Tiruchrappalh District Central Co-operative Bank, dated 4th November, 1965, 
and quash the same as illegal and without jurisdiction. 


T. R Srinwasan, for Petitioner. 
S Ryagopalan, for Respondents 1 to 6. 
P. R Gokulakrishnan, for 7th Respondent. 


The Court made the following 


ORDER .—This petition 1s filed praying for the issue of a writ of certiorari calling 
for the records connected with the proceedings of the Scrutiny Committee for 
the election of a Director to the Tiruchurappalli District Co-operative Central Bank 
Limited, dated 4th November, 1965, and for quashing the same as illegal and without 
jurisdiction, 


The Tiruchirappalli District Co-operative Central Bank consists of 19 Directors. 
Out of the 19 Directors, 17 had already been elected. One Director has to be 


` 
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elected from the Lalgudi Co-operative Supervising Union and another from indivi- 
duals holding fixed deposits The business year of the Bank begins from Ist January 
and ends by the 31st December The term of office of elected members ıs three years, 
but it 1s provided that one-third number of members elected to the Board, at the 
first election shall retire at the end of the first year after such election and another one 
third number of members to retire ın the second year The members that are to 
retire are to be determined by lots cast by the Board. As a result of lots cast, the 
petitioner’s term as a Director of the Bank expired on 31st December, 1965 The 
petitioner wanted to be elected to the District Co-operative Central Bank from 
the Lalgudi Co-operative Supervising Union 


On 8rd November, 1965, the petitioner filed his nomination for election to the 
Central Bank. When the nommations were taken up for scrutiny by the Scrutinisng 
Committee consisting of the first respondent, President of the Supervising Union, 
and respondents 2 to 5 the members of the Committee, an objection was raised to the 
nomination of the petitioner on the ground that he had seconded the nomination 
of the sixth respondent This objection was upheld by respondents 1 to 5, and the 
nomination of the petitioner was rejected 


The petitioner questioned the correctness of the rejection of his nomination on 
the ground that he did not second the nomination of the sixth respondent for elec- 
tion to the Central Bank, but only for election to the governing body of the Union and 
that fraud was played upon hun by changing the name ın the nomination paper. 
This plea of the petitioner was rejected. by the Scrutinismg Committee As this 
finding by the Scrutiniung Committee is one of fact, 1t was nightly not raised before 
this Court. 


í The only contention raised in this Court was that even if the petitioner 1s found 
to have seconded the nomination of the sixth respondent for election to the Central 
Bank, that would not invalidate his nomination, as there is no prohibition against a 
candidate nominating another. The procedure as to elections ıs elaborately laid 
down. in the Madras Co-operative Societies Rules, 1963. Rule 29, clause (5) relates 
to nomination of a candidate for election. It requires that the nommation should be 
made in Form No 3 which will be supplied to any member free of cost on application. 
Form No. 3 requires the name of the society, admussion number and name of the candı- 
date, father's name, and his address The admission number and name of the secon- 
der are also to be given. Every nomination paper shall be signed by two members 
whose names are mcluded ın the list The nomination papers should be presented 
in person to the president of the society before the date and hour speofied After 
receipt of the nomination paper, the person who receives ıt shall enter in the nomina- 
tion paper the serial number and certify the date and hour at which the nomination 
paper was received by him and acknowledge receipt of the nomination paper. Rule 
29, clause (6) relates to scrubny and it enables the commuttee to examine the nom- 
nation papers and decide all objections which may be made at the time to any nomi- 
nation and either on such objection or on its own motion after such summary enquiry 
if any, as the committee thinks necessary, reject any nominations for valid reasons. 
The committee is also required to record m writing a brief statement of its reasons 
for its rejection Apart from the requirements under rule 29 (5), a candidate shall 
be ineligible for bemg elected or appointed as a member of the committee if he 
suffers from any of the disqualifications mentioned in section 28 of Act LIII of 1961. 
Neither the Co-operative Societies Act nor the rules framed. under it or the bye-laws 
of the Central Bank expressly state that the nomination of a candidate who has 
seconded the candidature of another shall be disqualified and his nomination rejected. 
In the absence of any specific rule, the disqualification and the rejection of the 
nomination on this ground 1s beyond the powers of the Scrutimsing Committee. 

It was next contended on behalf of the respondents that even if the nomination of 
the petitioner was erroneously rejected, the petitioner has other remedies and a 
relef by way of a writ of certorart is not available to him. 

‘Section 73 of the Madras Co-operative Societies Act, 1961, provides that if any 
dispute arises touching the constitution of the committee, such dispute shall be 
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referred to the Registrar for decision. It has been held that the election of an officer is 
certainly a part of the business ofthe society A full Bench of this Court in. Madhava 
Rao v. Surya Rao*, laid down that the validity of a nomination of a candidate for 
election to the Board of Directors of a registered society 1s a dispute “ touching the 
business" of the society within the meaning of section 51, which corresponds to present 
section 73 of the Madras Co-operative Societies Act, 1961. It has also been held 
by the Supreme Court m Ponnuswam v. Returning Officer?, and followed by this Court 
in Muthuvelappa Gounder v. Deputy Registrar of Co-operatwe Sociwties?, that the word 
* election? means the entire process which consists of several stages and embraces 
many steps, some of which may have an important bearing on the result of the process, 
The view expressed 1n Muthuvelappa Gounder v Deputy Registrar of Co-operaiwe Societies? 
is that the whole process of election commenced from the state of nomination, and 
the word “ election ” as including nomination also in its wide sense ofthe term On 
the authority of the decisions cited above, there can be no doubt that the rejection of 
a nomination paper is a dispute touching the constitution of the committee under 
section 73 But the proviso to clause (1) of section 73 excludes any dispute relating 
to or ın connection with the election to a committee being referred to the Registrar 
under this sub-section till the date of the declaration of the result of such election. 
The only remedy of the person whose nomination 1s rejected 1s to approach the Regis- 
trar under section 73 after the date of the declaration, his remedy before that date 
having been barred by the proviso to section 73 Clause (6) of section 73 provides 
that the Registrar may pass such interlocutory orders as he may deem fit in the inte- 
rests of justice. The power to pass interlocutory orders will only be avaiable in 
disputes which can be referred to him under section 73, that 1s, election disputes 
after the date of the declaration of the results of such elections As an election dis- 
pute before the date of declaration of results cannot be referred to him under section 
73, he will not have any power tò pass any order in an election dispute regarding 
the rejection of a nomination before the declaration of the election results. It was 
contended that even if the dispute cannot be referred to the Registrar, an application 
can be made to him under section 97 for exammung the record of any officer subordi- 
nate to him and revising the order It was submitted that the power of revision 
1s available in cases not covered under section 96 Section 96 (1) provides for an 
appeal to the Tribunal against the order of the Registrar under sub-sections (2), 
(3) and (4) of section 73, and if no appeal was available under section 96, the dispute 
not being one referable under section 73, an application under section 97 was main- 
tainable Section 97 empowers the Registrar to call for and examine the record of 
any officer subordinate tohim An ‘ officer °, as defined in section 2 (8) includes a 
member of Committee and any other person empowered under the rules or the by- 
laws to give directions in regard to the, business of the society. A ‘ committee’ 
is defined as meaning the governing body of a registered society. "The scrutmy 
committee 1s not the governing body of the registered society and therefore its mem- 
bers are not members of a committee as required by the defimtion Though the 
scrutiny commuttee 1s empowered to scrutinise the nominations and accept or reject 
them, it cannot be stated that they have any power to give directions in regard to 
the business of the society. The scrutiny of the nomination would not amount to a 
direction regarding to the busmess of the society. The powers of the registrar to 
entertain any dispute in connection with the election of a candidate before the date 
of declaration of the results 1s specifically prohibited under the proviso to section 73. 
It will not be logical to read into section 97 an intention to empower the Regis- 
trar to go into a dispute relating to rejection of nomination before the date of declara- 
tion under section 97 by way of a revision unless there are express provisions to that 
effect. I am unable to agree with the contention that under section 97 the Registrar, 
though prohibited from entertaming an appeal, could entertain a revision against the 
order rejecting a nomination pending declaration of the results. Reference was 
made to section 120 and ıt was submitted that the Government could direct the 
Registrar to make an enquiry into the rejection of the nommation paper of the peti- 
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tioner Section 120 1s mtended to enable the Government to direct the Registrar 
to make an enquiry or to take appropriate proceedings under the Act in any case 
Specified in their order Section 120 cannot be availed of by the petitioner io app1o- 
ach the Government for relief A consideration of the various sections makes ıt 
clear that though the dispute relating to the rejection of a nomination can be referred 
to the Registrar ıt can only be done after the declaration of the results and the 
petitioner has no remedy to question the correctness of the invalidation of the nomi- 
nation before the declaration of the results The petitioner 1s also not entitled to 


prefer an application for revision under section 97 to the Registrar or to the Govern- 
ment under section 120. 


Learned Counsel for the respondent contended that the intention of the Legisla- 
ture was not to provide any remedy against the order of rejection of the nomination 
until the results were declared, the purpose being to avoid unnecessary prolongation 
of the process of election Strong reliance was placed on the decision of the Supreme 
Court in Ponnuswamı v. Returning Officer, Namakkal!. It was held by the Supreme 
Court that the*High Court has no jurisdiction under Article 226 of the Constitution to 
entertain petitions regarding improper rejection by the Returning Officer of nomi- 
nation papers of candidates for election either to the House of Parliament o1 to the 
State Assembly and the jurisdiction of the High Court under Article 226 has been 
excluded ın regard to matters provided for in Article 329 which covers all ‘ electoral 
matters’ The Court expressed the view that Article 329 (b) was enacted to pres- 
cribe the manner m which and the stage at which this ground and other grounds which 
may be raised under the law to call the election ın question, could be urged 
Article 329 (4) of the Constitution prohibits the questioning of election to the Houses 
of Parliament and Legislatures of the State except by any election petition presented 
to such authority and in such manner as may be provided for by or under any law 
made by the appropriate Legislature. The Representation of People’s Act, 1951, 
was enacted in pursuance of the powers conferred under Article 329 of the Consti- 
tution, and the provisions of the Act, particularly sections 80, 100, 105 and 170 

„make ıt clear that no petition regarding election could be entertained before the 
declaration of the results of the election. Learned Counsel for the respondent sub- 
mitted that a reading of the Madras Co-operative Societies Act and the rules framed 
thereunder would show that interfeence before the stage of declaration of the results 
was not intended But it has to be noted that the power of the High Court to 
interfere under Article 226 against the order of rejection of the nomination before the 
declaration of the results has not been specifically taken away under the Madras 
Co-operative Societies Act as ın the case of elections to the Houses of Parliament and 
Legislature by Article 329 (b) of the Constitution and the Representation of People's 
Act. Without the power of the High Court under Article 226 of the Constitution 
being taken away by competent authonty, the contention that the High Court has 
no power to interfere cannot be accepted as sound While admitting that the 
Engh Court's power to interfere in this case has not been taken away, it was 
argued that interference at this stage would have the effect of regarding the process 
of election and would be contrary to the spirit of the enactment In support of this 
plea, learned Counsel relied on a decision of the Madhya Pradesh High Court reported 
in Thakur Prasad v V. S Mehta? Dixit, Q J, to whom the question was 
referred to on a difference of opinion, was of the view that the High Court's decision 
in Ponnuswami v Returning Officer, Namakkal!, was directly in point and held that the 
Madhya Pradesh Panchayats Act (VII of 19627 and the rules framed thereunder 
intended to give a sort of finality to different stages of election and. to provide that 
all matters arising during the election shall be determined and adjudicated upon, 
after the election 1s over. The learned Judge, while holding that the provisions 
of the Act did not in any way affect the jurisdiction of the High Court under Article 
226 or 227 observed that it 1s not proper to mterfere with the orders of the Returning 
Officer before any election or co-option under the Act 1s notified. 
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The contention that under the Madras Co-operative Societies Act, 1961, 1t was 
not intended to provide any remedy against the rejection of a nomination paper till 
the declaration of the result 1s made ıs based on the proviso in section 73 The 
section read as a whole makes it clear that the Registrar 1s not empowered to 
take the matter as an election dispute at any stage before the declaration of the result. 
But that does not mean that the Legislature intended that the question cannot be 
agitated before a civil Court or under Article 226 of the Constitution of India The 
right to resort to civil Court cannot be barred unless it 1s specifically prohibited. 
So also, the wide power of the High Court under Article 226 cannot be curtailed 
unless by one or other of the articles of the Constitution of India. The only ques- 
tion, therefore, that has to be considered whether 1t 1s desirable that the High Court 
should interfere at the stage before the election result 1s declared The answer 
to this question would depend on the facts of the case If the rejection of the nomi- 
nation 1s without jurisdiction and on the face of 1t unsupportable in Jaw and the 
denial of a remedy at this stage would cause considerable hardship to the petitioner, 
the High Court will not hesitate to exercise the powers conferred on 1t by the Consti- 
tution In this case ıt has been pointed out that neither the Act, the Rules nor the 
bye-laws disqualify the nomination on the ground that he seconded to the nomination 
of somebody else. In this connection 1t may be noted that under section 279 of 
the District Municipalities Act and under the Panchayat Act an elector desiring to 
stand ıs forbidden from signing the nomination paper as an elector or as 
secondor ‘There is no such prohibition 1s the selection under the Madras 
Co-operative Societies Act and such prohibition cannot be inferred The rejection 
of the nomination papers, therefore, on the face of 1t 1s unsupportable. 

Learned Counsel for the respondent contended that even if it 1s held that the 
rejection 1s illegal and unsupportable in law, the High Court should not interfere with 
it as the scrutiny commuttee 1s not a judicial or a quasi-judicial tribunal statutorily 
entrusted with the nght and duty to decide disputes between parties Reliance was 
placed on the decision of a Bench of this Court reported in Lakshmiah v. Sriperumbudur 
Taluk Co-operative Marketing Society Lid! In that case the petitioner prayed for 
the issue of a writ of certiorari to quash the proceedings of the Board of Directors of a 
Co-operative Society 1n so far as 1t related to the rejection of the nomination paper 
of the petitioner Certain regulations were framed by the Society for the conduct 
of election of Directors from among the members of the Society These regulations 
empowered the Board to consider the objections to the nominations for the election 
of members to the Board of Directors The Board was not a statutory tribunal, 
but was only discharging functions entrusted to ıt by regulations. Those regulations 
were framed by the Society itself and had no statutory force. On the facts, 
therefore ıt was held that a writ under Article 226 cannot be issued [It ıs pointed 
out by the Bench that the petitioner could seek his remedy under section 51 of the 
Madaas Co-operative Societies Act. Section 51 of the Madras Co-operative Socie- 
ties Act, 1932, corresponds to section 73 of the Madras Co-operative Societies Act 
1961. Its pleaded that the Bench decision 15 an authority for the proposition that 
a writ does not le against the order of the scrutiny committee. Though section 73 
of the 1961 Act ıs more or less the same as section 51 of the 1932 Act, ıt has to be noted 
that statutory rules were framed (The Madras Co-operative Societies Rules) under the 
powers conferred by sub-sections (1) and (2) ofsection 119 It ıs not denied that the 
rules are not statutory rules or that they are not enforceable by the issue of a Writ. 
After the enactment of the Madras Co-operative Societies Act, 1961, and the framing 
of the Madras Co-operative Societies Rules, 1961, and the framing of the Madras 
Co-operative Societies Rules, 1963 the decision Lakshmiah v. Sriperumbudur Taluk 
Co-operative Marketing Societies Ltd 1,18 inapplicable. 

On a consideration of all the circumstances ın the case, I am satisfied that even 
though the results of the election have not been declared, this 1s a fit case in which a 
writ of certiorart should issue quashing the order of the scrutiny committee reject- 
ing the nomination of the petitioner. The Writ Petition 1s allowed. No costs. 


RM. Petition allowed. 


es 


1, (1961) 2 M.L.. 279. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mn Justice M. Na1EsAN. 
Rajalakshm: and others .. Appellants* 


v. 
Minor Ramachandran and another .. Respondents. 
Hindu Minority and Guardianship Act (XXXII of. 1956), sections 4 (b), 5 and 6—Illegixmate Hindu 


minor—Mother 15 natural guardian—Powers of de facto guardian—De facto guardian, who 1s—Stranger 
gifting property to minor—JNatural guardan alve—Donor’s power to appoint another guardian for gifted pro- 


erty 
j Even under the pre-existing Hindu law the mother was the lawful guardian of her illegitimate 
children At any rate this ıs the position after the coming into force of the Hindu Minority and 
Guardianship Act (XXXII of 1956) which by section 5 specifically overrides the previously existing 
law inconsistent with the provisions of the Act Under section 6 of this Act the natural guardian of a 
Hindu minor ın the case of an illegitimate chila, whether in respect of the mmor’s person or in 
respect of the minor’s property, 1s the mother and after her the father ıs the guardian 


One vital and important change introduced by the Hindu Minority and Guardianship Act 1n the 
pre-existing Hindu law relating to minors 1s that relating to the powers of a de facto guaidian Under 
the Hindu law the powers of a de facto guardian of a Hindu minor to bind the minors’ estate by aliena- , 
tions of immoveable property of the minor in case of necessity or for the benefit of the mmor’s estate 
have been recognised 1n numerous decisions. Section 11 of the Hindu Minority and Guardianship 
Act now takes away these powers completely After the commencement of the Act therefore no person 
shall be entitled to dispose of or deal with the property of a Hindu minor merely on the ground of his 
or her bemg the de facto guardian of the minor Any alienation of immoveable property by a de facta 
guardian would be null and void and cannot bind the minor 

A de facto guardian 1s one who not being a guardian in law, being neither a natural guardian or a 
testamentary guardian or a guardian appointed by Court, nevertheless has the care of the person or 
property of the minor 

The mere fact that a person gifts property to a minor will not entitle that person by reason of the 


factum of the gift only to appoint a guardian for the mino ın respect of that property, though it wall 
be open for the donor to provide for the management of the property gifted by resorting to a trust 


Thus, a person sut juris a stranger to the minor cannot by an instrument, when the lawful guardian 
1s alive, appoint another person as the guardian of property of a minor for the reason only that the 
property is gifted by the maker of the instrument A lawful guardian may have to approach the Court 
if he wants to relinquish his guardianship during this hfetime But his powers as guardian of the pro- 
perty of a minor could not he taken away, even 1f he should be willing, by a third party without an 


order of the Court. 


Appeals against the Decree of the Court of the Subordinate Judge, Cuddalore 
dated 16th August, 1961, m Appeal SuitNo 59 of 1961, preferred against the decree 
of the Court of the District Munsif of Chidambaram in Onginal Suit No. 267 of 


1958. 
R Gopalaswamy Ayyangar, for Appellants. 
P S. Srinwasan, for Respondents. 


The Court delivered the following 


Jupement ‘—The defendants in a suit for declaration of title to properties and 
possession of the same with claim for mesne profits, are the appellants in this Second 
Appeal The facts relevant and material for the Second Appeal may be briefly 
set out 

The suit properties originally belonged to one Anjalaı Ammal, wife of Arumugha 
Padayachi, the putative father of the plaintiffs in the swt. They are the children 
of Arumugha Padayachi by his concubme Manmuthu Ammal Anjala Ammal 
having no male issue, under the deed of settlement Exhibit A-] dated 25th October, 
1955, settled the suit properties on the mmor plaintiffs. The deed of settlement 
refers to Arumugha Padayachi as their protector, father and guardian, and it 1s 
recited therem that the properties which had been settled on them are on their 
behalf placed in possession of their guardian, the said Arumugha Padayach:. 
Certain conditions are 1mposed under the deed enjoining the settlees to maintain 
Arumugha Padayach: during his hfetime, the properties to be taken by the plaintiffs 
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after his lifetime with absolute rights. A charge is provided in favour of Arumugha 
Padayach: for his maintenance. The settlement deed referring to a mortgage over 
the properties in favour of one Subramama Pillai and directing payment of Rs 880 
towards that mortgage provides that to the extent of the said sum of Rs 880, if st 
becomes necessary for its discharge, the guardian will have power to mortgage 
the properties and borrow, or sell a portion of the properties The properties 
are valued at Rs. 1,500 and there is specific prohibition against any alienation of 
the properties except to the extent of and for the purposes provided in the deed 
and above set out. The settlor, it may be stated, has, under the settlement deed, 
parted only with a share in the 1tems she owned retaming to herself the reməming 
share. Arumugha Padayachi did not pay the mortgagee the sum of Rs 880 as 
provided under the settlement deed and the mortgagee filed the sut, O S. No 334 
of 1956 on the file of the District Munsif’s Court, Chidambaram, for recovery of 
the mortgage amount ‘The plaintiffs were parties to that suit and a prelinunary 
decree for the full mortgage emount had been passed against the plaintiffs and 
Anjela Ammal The guardian, despite the injunction ın the settlement deed, 
first mortgaged items 3 and 4 of the suit properties to the second defendant for a 
sum of Rs 200 on 2nd June, 1956, and later, on Ist December, 1956, along with 
Anjelai Ammal he sold the items for a sum of Rs. 500 under Exhibit B-2. It is 
the finding that no portion of the consideration went in discharge of the mortgage 
in favour of Subramania Pillai. Agam with Anjalai Ammal as co-vendor under 
Exhibit B-3 dated 1st December, 1956, the remaining properties settled on the minor 
plaintiffs, that ıs, items 1 and 2, were conveyed to the first defendant for a sum of 
Rs 3,500  Anjala Ammal had joined in these two conveyances as co-vendor, 
since the share in the properties which she had retained has also been the subject 
of the conveyances. The consideration for the latter sale deed is made up of four 
items- (1) a sum of Rs 880 payable by the plaintiffs towards the mortgage in 
favour of Subramama Pillai, (2) a sum of Rs 1,620 the balance payable for the 
mortgage as paid by Anjalai Ammal, (3) a sum of Rs 130 cash received by Anjalai 
Ammal, and (4) Rs 870 left with the vendees to be paid on the minor settlees 
becommg majors and executing a registered deed of release. 


The trial Court refused to accept the plea that 1t would not have been possible 
for Arumugha Padayach: to dispose of part only of the properties settled and pay 
off the mortgage to the extent of Rs. 880 There is a finding by the trial Court 
that the vendees have not acted in good faith at all As regards the sale under 
Exhibit B-2 there can be no question at all about itsinvalidity — It is wholly beyond 
the powers of the guardian, As regards the sale for Rs. 3,500 evidenced by Exhibit 
B-3 the appellate Court 1s of the view that Arumugha Padayachi would be well 
within the bounds to sell items 1 and 2 as he had authority to sell the properties 
if needed for paymg off the sum of Rs 880 towards the mortgage. The appellate 
Court has not considered the reasoning of the trial Court in this regard that there 
was no ncecessty to sell the entirety of the properties. But the appellate Court 
concurred with the trial Court in holding that the alienations evidenced by Exhibit 
B-2 and Exhibit B-3 being both subsequent to the coming into force of the Hindu 
Minority and Guardianship Act of 1956 the sale by Arumugha Padayachi who was 
ae t legal guardian of the minor plaintiffs is invalid under the provisions of the 
said Act. i 


Basing himself on the finding of the lower appellate Court that Arumugha 
Padayachi would be justified under the provisions of the settlement deed to sell 
items ] and 2 for payment of the mortgage amount, learned Counsel for the defen- 
dants contends before me that the view of the Courts below^ás to the applicability 
of the Hindu Minority and Guardianship Act of 1956 in the circumstances of the 
case is erroneous He argues that Arumugha Padyachi has been specifically 
named and appointed guardian of the minor plaintiffs under the settlement Exhibit 
A-I and therefore he would be a legal guardian even under the said Act to effect 
the conveyance It is submitted that section 11 of the Act prohibits only a de facto 
guardian from disposing of or dealing with the property of a minor and that 
Arumugha Padayachi 1s not just a de facto guardian but a lawful guardian. 
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At the outset it should be pomted out thet the settlement deed does not purport 
to appoint Arumugha Pachayachi as guardian of the properties which were settled 
on the mmor plamtiffs The document assumes .Arumugha Padayachi to be 
guardian of the minors and only Inmits his powers of alienation In my view, 
apart from the question of the validity of the appointment, the contention is not 
open on the terms of the settlement deed that by the instrument Arumugha 
Padayachi has been appointed as guardian of the minors for the properties settled, 
It must next be noticed that Anjala1 Ammal the settlor, so fer as the manors are 
concerned is a total strenger and the putative father was himself not the lawful 
guardian of the minors at that tme ‘The pleintiffs are admittedly the illegitimate 
children of Arumugha Padayachi by his concubine Marimuthu Ammal. In the 
plaint ıt 1s specifically mentioned that the mother of the plaintiffs was living This 
plea specifically disentitlng any guardianship of the minors in Arumugha 
Padayachi has not been traversed in the written statement It must therefore be 
taken that at all relevant periods the mother of the plaintiffs was alive. As pointed 
out in Mulla's Hindu Law, 12th Edition, at page 681, the mother ıs the lawful 
guardian of her illegitimate children This proposition os well established No 
doubt there is an observation therein that where the father 1s knowm, he has a 
preferential right and the case u. Mussammat Prem Kaur v Banarst Dast, ıs relied on 
for this propos.tion The case 1n question arose on an application by the putative 
father for the custody of the child by his regularly kept concubine. It did not relate 
to property and our Court in Dora: Ra v. Lakshtni?, has expressed dissent from the 
view taken in the decsion. But ıt 15 unnecessary to discuss the law prior to the 
Hindu Minority and Guardianship Act of 1956 This Act specifically supersedes 
the previously existing law and the overriding provision 1s found in section 5 of the 
Act which runs thus : 


* 5. Save as otherwise expressly provided in the Act . 


(a) any text, rule or interpretation of Hindu Law or any custom or usage as part of that law in 
force immediately before the commencement of this Act, shall cease to have effect with respect to 
any matter for which provision 1s made 1n this Act , d 


(b) any other law in force 1mmediately before the commencement of this Act shall cease to 
have effect ın so far as 1t 15 inconsistent with any of the provisions contained im this Act ” 
Under section 6 of the Act the natural guardian of a Hindu minor :n the case of 
an illegitimate boy, whether in respect of the mmor’s person or in respect of the 
munor's property, ıs the mother and after the mother the father 1s the guardian. 
So on the Act coming into force the mother of the mmors can be and 5s alone the 
guardian of the person and property of the mmors. As pointed out already the 
defendants have not even traversed the allegation in the plaint that the mother of 
the munor plaintiffs is ahve It will be seen that though the provisions of the Act 
are supplemental to the Guardian and Wards Act of 1890, the Act in statutory 
form ciystallises as to who are the persons entitled to act as natural and testamentary 
guardians of a Hindu minor The Act further imposes certain hmutat.ons on the 
powers of the guardian in the matter of disposal and management of the 1mmove- 
able property of a minor Under the Act neither the natural guardian nor the 
testamentary guardian can now, without the sanction of the Court, mortgage, 
charge or sell or otherwise alienate any immoveable property of a minor or lease 
any part of such property for a term exceeding five years or for a term extending 
more than one year beyond the date of attainment of majority by the ward Any 
disposal of mmoveable property by a natural guardian or testamentary guardian 
incontravention of the limitations set out in the Act ıs voidable at the instance of 
the minor. 


One vital and important change introduced m the Hindu Law relating to 
minors Js that relating to the power of a de facto guardian. Under the Hindu 
Law the powers of a de facto guardian or a de facto manager of a Hmdu munor’s 
property to bind the mmor’s estate by alienations of immoveable property of the 
minor ın case of necessity or for the benefit of the mrnor’s estete have been recog- 
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nised ın numerous decisions Section 11 of the Act now takes away these powers 
completely. After the commencement of the Act, no person shall be entitled to 
dispose of or deal with the property of a Hindu minor merely on the ground of Ins 
or her being the de facto guardian of the mmor. The contention of Mr. 
R. Gopalaswam Iyengar to get over this mterdict is that Arumugha Padayachi 
1$ not a de facto guardian but a guardian Reference ıs made to section 4 (b) of 
the Act where guardian 1s defined thus : 
“ ‘Guardian’ means a person having the care of the person of a minor or of his property or of 

both hus person and property and includes— 

(1) à natural guardian, , 

Q1) a guardian appointed by the will of the mmor’s father or mother, 


(uj) a guardian appointed or declared by a Court, and : 
eri (iv) a person empowered to act as such by or under any enactment relating to any Court of 
ards " 

It ıs not claimed that Arumugha Padayachi is either a guardian appointed by the 
will of the minor’s father or a guardian appointed or declared by the Court Nor 
does Arumugha Padayachi come under section 4 (iv) The argument 1s that these 
four sub-clauses are only indicated as included m the term ‘ guardian’ and therefore 
there can be a guardian outside these four such clauses But the question 1s what 
is the character of such a guardian As to who can be termed a de facto guardian 
is found in decision of the Division Bench of this Court in Palani Goundan v Vapakkal!, 
where ıt 1s stated : 

** A de facto guardian 1s one who 1s not a legal guardian 1n the sense that he ıs either a natural 
guardian or a testamentary guardian or a Court guardian, but who being interested ın the minor 
though a stranger, takes charge of the management of the minor’s property ” 

Section 4 (2) of the Guardians and Wards Act (VIII of 1890) defines guardian as 
“a person having the care of the person of a minor or of his property, or of both 
his person and property." In Stha Bai v. Radha Ba:?, it 1s found stated that a 
de facto guardian is a guardian within the meaning of section 4 (2) of Act VIII of 
1890 Guardian means a person having the care of the person of a minor or of his 
property or both under the present Act also Here admittedly Arumugha Padayachi 
has the care of the properties of the minor plaintiffs Heisnota guardian in law, 
being neither a natural guardian or a testamentary guardian or a guardian appointed 
by Court He will therefore be a guardian in fact, that ıs a de facto guardian, 
So the interdiction under section 11 of the Hindu Minority and Guardianship 
Act of 1956 would certainly apply to the acts of Arumugha Padayach: as guardian, 
de facto ‘Trevelyan in his law relating to minors recognises only three classes 
of guardians, natural, testamentary and appointed by Court or a Court of Wards. 


While the mother of the minor plaintiffs is alive and is the guardian, I doubt 
if at all it will be open to a stranger hke Anjalai Ammal to appoint a guardian for 
the minor’s properties As pointed out by Lord Parker in Beasant v Narayaniah® 
* Among Hindus the father ıs the natural guardian of his children during ‘their 
minority, but this guardianship Js in the nature of a sacred trust, and he cannot 
therefore during his lifetime substitute another person to be guardian ın his place ”? 
No doubt the case related to the custody of a minor. In Chidambara Pillai v. 
Rangaswamt Nawker*, Coutts Trotter, J , observes : 

“To me on the contrary it seems that to put a person 1n a definite legal relation to property 
Yeh he 1$ not the owner 3s a step which cannot be taken unless there 1s legal authority for taking 
i ; 

I take it that legal authority may be found in custom, judicial decisions or in statute, 
In the Full Bench case cited above, Seshagim Ayyar, J , observes ` 

** An examination of the citations shows that whereas the right of appointing a guardian for the 
person of an infant has been 1n some systems regarded as the natural or the natural right of the parent, 


In none of them has 1t been stated that the right to appoint a guardian of property 1s a common law 
right ^ 
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The question before the Full Bench in Chidembara Pille; v Rangaswam: Nawker?, 
was as to the competency of an adult coparcener of a Mitakshara family to appoint 
a testamentary guardian to the coparcenary property of the minor coparcenar and 
the competency was found agaist In the present case we are concerned with a 
person su: juris a stranger to the minor and her right to settle her properties appoint- 
ing a guardian for the particular properties Of course there will be no difficulty 
for the settlor to provide for the management of the properties during the minority 
of the settlees by a device of trust Some of the observations of the Full Bench case 
above referred to have no doubt been the subject of some consideration in 
Konthalathammal v. Thangasamy*, where the power of a Hindu father to appoint 
by a will a guardian of the person of his minor children and their property not being 
jomt family property, was recognised. But I have not been referred to any authority 
where a father or mother or other Jawful guardian even, could during his lifetime, 
part with his or her powers as guardian by an instrument inter vwos In Kontha- 
lathammal v Thangaswamy?, Devadoss, J., observes - 

“Ifthe father has not the mght to appoint a guardian by will for his minor son by virtue of 

the power of disposition of his separate or self-acquired property, for 1t1s a well-known principle of 
law that a testator cannot appoint a guardian for a minor legatee only by reason of the disposition 
in his favour, a testator can appoint trustees to hold property fora legatee and that does not 
depend upon the legatee being a minor So the right to appoint a guardian for a minor son is to 
be sought for elsewhere than in the power to bequeath the property to him ” 
Applying this principle, the mere fact that a person gifts property to a minor will 
not entitle that person by reason of the factum of the gift only to appoint a guardian 
for the minor in respect of that property Repeating what has already been stated, 
it will be open to the donor to provide for the management of the property gifted 
by resorting to a trust. In the present case Anjala1 Ammal 1s a stranger and it is 
inconceivable that she could clothe another person with the character of a guardian 
of the property of the mmors, when she herself is not one In Dhanpat Ram v; 
Premsingh?, 3t as held that a man has no power to appoint a guardian of his minor 
nephew under the Hindu Law. 

In the hght of the above "discussion it 15 clear that Arumugha Padayachi cannot 
claim to be either guardian by instrument or natural guardian. Reference was 
made to a decision ın Thangapandian v Kuchu Bommat, where the word ‘ instrument? 
came up for consideration The question was whether the appointment of the 
natural father as guardian to his son who had gone out 1n adoption under a consent 
decree in a suit, could be considered to be an appomtment of a guardian by instru- 
ment and this Court rejected the claim that the apomiment of a guardian under 
the circumstances was an appointment under an instrument This Court held 
that at least he can be regarded as a de facto guardian It was observed . 


“Tt 15 a well settled proposition of law, that, by means of a testamentary disposition, a person 
governed by the Hindu Law can appoint a guardian for the estate of a minor We are unalbe to see 
why the same effect should not be achieved by some other kind of document, which may be a deed of 
settlement, or a deed of gift If that can be done and there are certainly recognised instances the 
common factor between the two words will be the creation of a guardianship by the document, and 
that would justify the interpretation of the word ‘instrument’ ın section 39 as ejusdem generis with 
the preceding word “ will” For these reasons we have to hold that the appellant 1s not a person and 
cannot claim to be a person, appointed or declared by the Court'as guardian or a guardian 
appointed by a will or other instrument ” 

Learned Counsel contends on the authority of this décision that a guardian could 
be appointed by a deed of gift The reference to the deed of gift ın the aforesaid 
decision must be taken in its context. All that ıs meant 1s that a testamentary 
guardiam could be appointed by a deed which may in fact be a deed of settlement 
or deed of gift. "hat does not mean that there could be a transference of guardian- 
ship by deed even during the life time of the lawful guardian That decision 18 
far from authority for the position that anybody and everbody could by instrument 
when the lawful guardian is alive, apport another person as guardian of property 
of the minor for the reason only the property 1s gifted by the maker of the instru- 
ment. It indicates just the contrary. ‘Trevelyan points out at page 65 of the Vth 
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Edition of his Law relating to Minors that appointment by deed is in its nature 
testamentary. A lawful guardian may have to approach the Court if he wants to 
relinquish his guardianship during his hfetime. But hus powers as the guardian of 
property of a minor could not be taken away even if he should be willing, by a third 
party without orders of Court. That apart on my reading of the settlement deed, 
Anajalaı Ammal does not purport to appoint Arumugha Padayachi as guardian. 
She has only assumed him to be the guardian. In these circumstances, this decision 
does not help the appellants. 


In the result it must be held that the alienation by Arumugha Padayachi of 
the suit properties which had been settled on the minors by Anjalai Ammal are 
void and cannot bind the minors. 


A decree for past mesne profits hes been awarded and assessment of future 
mesne profits 1s left open for separate proceedings Learned Counsel submits 
that 1n the present case there was a mortgage decree against the minors and if the 
mortgagee had brought the properties to sale and sought to sell away the entirety 
of the properties, Arumugha Padayachi could have maintained no legal objection 
to the same. It 1s submitted that it was 1n these circumstances the conveyance 
had been resorted to. It 1s pointed out that it was nobody’s case that the sale was 
at an undervalue. In the circumstances learned Counsel submits that the first 
defendant could not be called upon to account for past mesne profits, There is 
something to be said for this contention. 


The lower Comt has directed the plaintiffs to deposit into Court a sum of 
Rs. 880 with interest thereon at 53 per cent. per annum from 13th March, 1957 
till the date of deposit In my view ıt will be just and fair to pass an order in the 
following terms in respect of mesne profits, so far as the first defendant 15 concerned. 


The first defendant shall deposit into Court for payment to the plaintiffs as 
interest on the sum of Rs. 870 which he had retained, an amount calculated at 
54 per cent. per annum on Rs. 870 from Ist December, 1956 till the date of deposit 
by the plaintiffs of the sum of Rs 880 The order of the lower appellate Court in 
regard to the sum of Rs 880 to the extent only of the provision for payment of interest 
thereon from 13th March, 1957 till deposit 1s set aside. The plaintiffs will be entitled 
to mesne profits on their share in the properties conveyed to the first defendant 
under Exhibit B-3 only from the date of deposit by the plamtaffs of the sum of Rs. 880 
till the plamtiffs are given possession of the properties Subject to this modification 
of the decree against the first defendant the second appeal 13 dismissed. .The 
parties will bear their respective costs in this Court. No leave. 


VK. Appeal dismissed. 
“ IN THE HIGH COURT OF JUDICATURE AT MADRAS 
Mr. Justice T. VENKATADRI 





Valliammal Achi .. Appellant® 
v. 
V. R. V.S Singaram Chettiar .. Respondent 


Hindu Marriage Act (XXV of 1955), sections 10 (1) (f) and 13 (1) (1) * Leosng in adultery * —Meanin, 
of —Standard of proof of adultery tn matrimonial suits. DO ? i $ 


The words ‘‘1s living in adultery” means a continuous course of adulterous lfe, as distin" 
guished from one or two lapses from virtue 


The standard of proof of adultery 1n matrimonial suit 18 proof beyond reasonale doubt. 


Adultery from its nature, 18 a secret act. Direct evidence of an act of adultery 1s extremely 
difficult It 1s very rarely indeed that the parties are surprised in the direct act of adultery. The 
Court will tend to look upon direct evidence, even if prcduced, with disfavour, as it is highly 
improbable that any person can be a witness to such an act, as such an actis. generally performed 
with utmost secrecy. 








T a DR 
1 


*A A.A O. No 21 of 1964. 18th’ March, 1966. 
54 


426 THE’ MADRAS LAW JOURNAL REPORTS. (1966 


Appeal against the order of the Additional District Cout (Estates Abolition 
Tribunal), Ramanathapuram at Madurai, m AS No 135 of 1961—OP No 26 
of 1960, Sub-Court, Sivaganga. 


S. Parthasarathy and R Ramanujam, for Appellant. 
V. Srinwasan and N Subbiah, for Respondent. d 
The Court delivered the following - 


-Jupement :—This 1s an appeal preferred.by the wife against an order of the 
learned District Judge granting divorce on the ground that she-was living in adultery, 
thereby reversing the order of the learned Subordinate Judge who dismissed the 
application of the husband under sections 10 (1) (a) and (f) and 13 (1) (1) of the 
Hindu Marriage Act of 1955 


The appellant and the respondent were married in the year 1947 The respon- 
dent used to go away to Colombo where he was earning his hvelihood He used 
to visit his wife and children in India occasionally He has alleged that during 
his absence ın Ceylon his wife fell into immoral ways He has alleged that he 
received a-letter from his mother that the appellant was living in adultery with one 
Ramiah and one Krishnan. When he came to India in 1958, he actually saw the 
appellant—so he alleges—leaning against Ramiah in the kitchen of his house and 
that on seeing him Ramiah ran away The respondent has further alleged that 
one Sethuramalingam developed illicit intimatcy with the appellant and that they 
hved as man and wife. Evidence was adduced that the appellant and the said 
Sethuramalingam lhved in the house of PW 3 to carry on their carnal pleasures. 
It is also alleged that on a particular occasion this Sethuramalingam was actually 
caught m the house of the respondent and produced before PW 2 Sundaram 
Chetti, who was the President of the Panchayat Board - His evidence 1s supported 
by PW 5, Lakshmanan Chettiar, who deposed that on information given by a 
watchman he went and saw the appellant and Sethuramalingam in the house of 
the respondent PW 6, a provision shop-keeper has deposed that he has seen 
Sethuramalingam visiting the house of the respondent and living with the appellant. 


It may be stated that before the husband filed the petition for the dissolution 
of his marriage with the appellant, the appellant herself filed an application under 
section 488, Cirimmal Procedure Code, for maintenance That application was 
opposed by the husband on the ground of adultery on the part of his wife. -But 
the learned District Magistrate of Ramanathapuram at Devakotta, after consider- 
ing the evidence adduced before him, came to the conclusion that it could not be 
said that the wife was living in adultery The learned Magistrate granted main- 
tenance to the appellant at the rate of Rs 30 per mensem The learned Subordinate 
Judge has observed in this case that the oral evidence does not conclusively show 
that the wife 1s living ın adultery and that the stray lapses on her part would not be 
sufficient for the application of section 13 (1) (1) of the Act 


Documentary evidence was also adduced at the trial and much reliance was 
placed on Exhibit A-3 to A-10 Exhibits A-3 to A-10 are letters alleged to have 
been written by the appellant to Sethuramalingam These letters are not signed, 
and the appellant has denied the contents of these letters. These letters have been 
produced by the husband himself, with the story that he met Sethuramalngam 
at the bus stand, that on discreet enquiry he understood that he was having some 
letters written by hus wife, and that on his requesting him to produce the letters, 
Sethuramalingam went home and got the letters The whole story seems 
suspicious It ıs strange that a paramour would hand over such letters all on a 
sudden to the husband of the woman and that in a public place No doubt 
Sethuramalmgam has given evidence supporting the case of the husband. But the 
learned Subordinate Judge has nghtly observed this incident as unnatural and 
improbable Exhibit A-l 1s another document relied on by the husband. That 
letter would only show that the appellant was being treated cruelly by the respondent 
at the instigation of his mother. In that letter, the wife begs of her husband to 
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take her back into the famuy and she has assured the husband that she would live 
with his mother amicably There ıs nothing ın that letter to indicate that the 
appellant has been living im adultery. Another mmportant letter ıs Exhibit. A-2 
alleged to have been written by the appellant and given to PW. 2. There 1$ an 
mterlmeation in Exhibit A-2 referring to the name of Ramah of Tirupattur. The 
learned Subordinate Judge has not placed any rehance on this letter, because the 
evidence of PW 2 was not convincmg. If really PW. 2 wanted to brmg about 
some reconciliation, it would have been in the form of an agreement signed by both 
the parties. Thus the trial Court rejected, and rightly in my opinion, the docu- 
mentary evidence also relied on by the respondent to show that the appellant 
was hvmg in adultery However, the lower appellate Court has beheved 
the documentary evidence and has found that the appellant was living m adultery. 


Coming to the case-law on the subject, there has been a difference of opinion 
in the Courts of British. Commonwealth as to the standard of proof necessary 
in matrimonial causes. In Ginest v Ginesi!, the Court of Appeal decided that the 
standard of proof of adultery ın a matrimonial suit was proof beyond reasonable 
doubt But the High Court of Australia ın Briginshaw v Briginshaw?, took a contrary 
view. In Loueuon v. Lovedon?, ıt was observed that the circumstances must be such 
as would lead the guarded discretion of a reasonable and just man to the conclusion. 
Denning, L J, 1 Bater v Bater*, considered that the phrase “ reasonable doubt ” 
did not imply the same strict standard of proof as that which prevails m criminal 
proceedings. In Lyons v Lyons® the Lord Chief Justice of Nothern Ireland observed: 

“To apply the full criminal standard of proof in all cases of divorce . would in a large 
measure nullify jurisdiction and amount in many cases to a denial of justice . . The rights and 
privileges of civil status, and ‘ the peculiar duty of protecting the sanctity of marriage’ call for a 
higher standard of proof than 1s required in ordinary civil proceedings-which are determined by 
the preponderance or weight of evidence and the balance of probabilities ” 


In Preston Jones v. Preston Fones* the House of Lords decided that the husband 
had established his case beyond reasonable doubt. Finally m Galwr v. Galter? 
Hodson, L J , observed : m 


" . . the Courts of this country have come down on the side of the view that.... 


im divorce, as in crime, the Court has to be satisfied beyond reasonable doubt.” 


Bearing these principles in mund jn this case, I am of the opinion that the 
Oita has not established beyond doubt that the appellant has been hving in 
adultery. 


Adultery, from its nature, is a secret act Direct evidence of an act of adultery 
is extremely difficult. It ıs very rarely indeed that the parties are surprised in the 
direct act of adultery. The Court will tend to look upon direct evidence even if 
produced with disfavour as it 1s highly improbable that any person can bea witness 
to such an act as such an act is generally performed with utmost secrecy. Many 
Ehgh Courts have held the words “ ıs living in adultery ” to mean a continuous 
course of adulterous life as distinguished from one or two lapses from virtue. 


Ramaswami, J , in Mahahnga Pillai v. Amsavalli$, has considered the case-law 
on the subject elaborately, and has observed at page 294 thus: 

“ There 1s a distinction between ‘ committing adultery ^ and ‘living m adultery’, living in 
adultery means, following in a course of adulterous conduct more or less continuous, a single act 
of adultery cannot be considered as living ın adultery ” 

In Rajani v Prabhakar?, soon after the marriage the wife went and lived for 
about three weeks in the house of a friend of her father where she developed illicit 
intimacy with his son. Documentary evidence was produced to show that she was 
living im ilhoit intrmacy with him This was quite some time before the petition 
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for the dissolution of the marriage by the husband. The learned Judges held that it 
would be difficult in the circumstances to hold that the petitioner's wife's 
conduct would fall within the purview of clause (x) of sub-section (1) of section 13 
of the Hindu Marrigage Act, so as to entitle the husband to a decree for divorce 
against her. 


Bearing these principles in mind, if we examine the facts of this case, we find 
that there 1s no other documentary evidence except Exhibit A-2 which is worth 
considermg The other letters Exhibits A-3 to A-10 have not been believed by the 
trial Court I cannot imagine how PW 4 a stranger to the respondent would 
give him such letters and that at the public place — Exhibit A-2 has an interpolation 
which refers to Sethuramalingam I have already stated that ıt 1s not worth consi- 
dermg "Taking a comprehensive view of the evidence and the facts of the case, I 
am of opinion that the story of the husband, that his wife has been living in adultery 
with Sethuramalingam cannot be believed It gives me the impression that the hus- 
band did not like to take back his wife especially after she obtained a maintenance 
decree agaist Inm. 


In the circumstances, I allow the appeal There will be no order as to costs, 
No Leave. 
V.K. ——— Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
(Appellate Jurisdiction.) 


PRESENT .—MrR M  ANANTANARAYANAN, Officiating Chief Justice AND Mr. 
Justice P RAMAKRISHNAN. 


The Executive Officer, Bhavani Panchayat, Bhavani .. Appellant® 


v. 
M K. Man Iyer . Respondent. 


Munictpalities and Panchayats—Application for grant of licence to run hotel—Luene if could be refused 
on the ground that the applicant has no right to possession of property on which the trade ts proposed to be car- 
ried on, 

Constitution af Indta—Art 19 (1) (g)—Lacence to carry on business as a hoteher—If could be refused 
on the ground that the person has no right to occupy the premises which ıs sought to be licenced W 

It 15 no doubt true that every citizen has a right to pursue a trade or avocation on a property 
on which he is entitled to remain In cases of hcenced trades like a hotel or restaurant, which requires 
a lence from the concerned municipahty or panchayat, the authorities are really regulating the 
trade or profession in public interest It 1s well settled that in granting or refusing to grant a licence 
the authorities might take into consideration several factors relating to the premises 1n which the trade 
18 sought to be carried on, such as safety, sanitation etc Equally ıt will be a relevant consideration 
whether the interest of applicant over the property or his title to possess the same 1s clear enough to 
justify the grant of a licence for the period for which it 1s sought for or any shorter period Where 
a property has been acquired! by the State ın exercise” of their power of Emment Domain, 1t puts 
on end to all prior private rights like that of a lessee ox /mortgagee. 

Hence when a person applies to the panchayat for licence to conduct a hotel on a site which 
has been acquired by the State under the Land Acquisition Act, the panchayat can refuse to grant 
the licence taking into consideration the hazard or insecurity of possession of the applicant to the site. 

Appeals under Clause 15 of the Letters Patent against the order of Honourable 
Mr. Justice Srinivasan, dated 21st September, 1965 and made in the exercise of the 
Special Original Jurisdiction of the High Court in Writ Petition Nos 1220 and 1221 
of 1965 respectively presented under Article 226 of the Constitution of India to issue 
a Writ of Certiorari (W P No 12200f 1965) calling for the records of the respondent 
therein in OM No P. 417/65 dated 25th February, 1965 and quash the same and 
to issue a writ of mandamus (in W P No 1221 of 1965) directing thé respondent 
therein to renew the licence for the year 1965-66 for the building situate at 
No. 3/7-A, Bus Stand, Bhavani, for the purpose of running a Coffee Hotel, 


V. Ramaswamy and K. Alagiriswami, for Appellant. 
S. Mohan and K. Doraiswami, for Respondent 











* Writ Appeal Nos, 28 and 29 of 1966. 29th March, 1966. 
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The Judgment of the Court was dehvered by 


Anantanarayanan, O C F .—The Writ Appeals before us are from the judgment 
of Srinivasan, J, WP Nos 1220 and 1221 of 1965 in which the learned Judge 
upon the submissions in the petitions of one M. K Mam Iyer, has directed the issue 
ot a writ of mandamus against the Executive Officer of Bhavani Panchayat (Coimba- 
tore district), requiring the officer to renew a hotel licence for the year 1965-66. 
A great deal of the area covered by the learned Judge in his judgment, may not now 
be relevant for the short and clear ground on which, in our view, the writ appeals 
will have to be allowed In order to maintain the focus clear, we purposely mtend 
not to enter into several areas of the controversy, and we agree with the learned 
Judge ın his view that the proceedings before him did involve certam somewhat un- 
usual features But whatever may be said about that, or about the previous 
history of the case, o1 the particular manner in which the proceedings of the Bhavani 
Panchayat had been worded, we think it 1s abundantly clear, that, in law, the situa- 
tion did arise in which the Panchayat had justification to decline to renew the licence, 
on a ground relevant to public interest, and not merely a ground of personal interest, 
or animosity against the writ petitioner. For the purpose of clarifymg that situation, 
the following facts will be sufficient . 


We may take it that the application for licences was in respect of a piece of 
property in which the writ petitioner originally had a leasehold interest, the lesser 
being a certam Parasurama Pillai. But 1t 1s not ım dispute before us that thus pro- 
perty was validly acquired for the Panchayat, ın exercie of the powers of Eminent 
Domain by the State, for a definitely public purpose connected with public interest, 
One point which is really not ın dispute before us ıs that, when such acquisition 
takes place, ıt puts an end to all prior encumbrances and private nights in the 
property , even the rights of a mortgagee have to be relegated to the claim to the 
compensation amount which may be deposited into Court, and neither a mortgage 
nor lease can survive a valid acquisition. That being indisputably the case, after 
this acquisition, there was an order of the Collector which originally gave a term of 
two years to the occupiers of the property concerned, whether lessees or otherwise, 
to vacate the premises and to permit the Panchayat to use the property for public 
purpose, namely, formation of the Bhavani bus stand. 


It is not in dispute that this period of two years came to an end on 19th 
August, 1961 and xt is not also ın dispute that, even after this, the writ petitioner did 
not vacate the property, upon which he had erected or he intended to erect the 
hotel for the licence for which he had made the application. "There is the 
order of the Collector declining to give any further extension of time and 
directing the Executive Officer of the Panchayat to take action to obtain possession 
of the premises. What happend subsequently, which has been dealt with at some 
length by the learned Judge ın his order, really relates to the rights znter se the writ 
petitioner and the Panchayat, in the matter of the proposed eviction, namely, whe- 
ther the writ petitioner was a mere trespasser as contended by the Panchayat, or 
whether the writ petitioner could claim that he was a statutory tenant, or a statutory 
tenant holding over, which view seems to have found some acceptance with the learn- 
ed Judge. This matter really does not touch the heart of the controversy now m- 
volved, for a very sumple reason. 


The situation at law is not disputed by learned Counsel for the writ petitioner 
(Sr1 Mohan) that, where a property ıs acquired for a pubhc purpose by a public 
body, private leasehold rights will not survive the acquisition. Thus, the Panchayat 
had every justification and indeed had a duty after the expiry of the further period 
of two years given as a term of grace, to obtain possession of the property, 1f necessary 
by evicting the occupants thereof. The pubhc purpose, namely, formation of the 
bus stand, would have been frustrated, 1f this could not be done. It appears that 
subsequently. there was an order of mterimfstay by this Court in Writ proceedings, 
and that finding such an order of stay existed as a bar to eviction the Panchayat 
proceeded to accept payments equivalent to rent made by the writ petitioner for 
occupation, This acceptance according to the learned Additional Government 
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Pleader was an involuntary acceptance compelled by the situation m the writ 
proceeding and not at all of that character of voluntary acceptance which would create 
a statutory tenancy However that might be, the point 1s not this, but the question 
is whether the Panchayat has a valid reason linked to public interest, for refusing the 
application of the writ petitioner for the grant of license for one year, that 1s, for 
the year ending 31st March, 1966 Thatis the only matter which 1s really involved 
in the proceedings, for, essentially, the writ of mandamus directs renewal of the 
licence for this particular year. 


On this point, we are unable to see any room for doubt, whatever might be the 
equities of the case in other respects relating to eviction, or to the proposed eviction. 
The true situation at law, we think 1s that every citizen has a right to pursue the 
trade or avocation of a hotelier, and to conduct a hotel or restaurant business, in a 
property where he 1s 1n a position to erect the requisite building. In regranting or 
refusing a licence, for the conduct of such hotels or restaurants, the Panchayat 1s 
really regulating this trade or profession ın the public interest, and imposing such 
restrictions and limitations as public interest may require. Admittedly, they may 
relate to the sanitation or the insanitary state of the concerned property, the nature 
of the structure, any hazard to health that might result from attendant circumstaces, 
such as the ground specified in. Abdul Kareem v Corporation or Madras, etc. Licence 
can be validly refused for one kind of property, but granted in respect of another 
plot with a different situation. Where the application specifies that the licence 
4s requird for a period of one year, under the Act, the Panchayat has also the right to 
consider whether the interest of the applicant over the property or his title to possess 
the same ıs clear enough to justify sanction for this period That is a relevant consi- 
deration and a consideration ın the public interest. and we do not see how this 
inference can be doubted That being the case, if the property or site had been 
acquired through process of Eminent Domain for a totally different purpose and 
there was the hazard or insecurity that at any time within the year, that concerned 
authority might succeed 1n occupying the area for that valid purpose, the Panchayat 
had every right to take into consideration this hazard or msecurity of possession, as a 
ground for declining to grant licence for the year. 


Sri Mohan has drawn ou: attention to the relevant provision of the Act and the 
Rules, and we see that the application for hcence may be for a year or for a lessor 
period, It would have been a different matter if the applicant had applied only for a 
short period claiming that, within the period, his possession could not be conceivably 
disturbed. In any event, now that the period 1s coming to an end with 31st March, 
1966, the entire proceeding 1s really of acadamic interest But we think that the 
writ appeal ought to be allowed if only to affirm the principle that, in dechning 
to grant such a license for one year, the local body is entitled to take into considera- 
tion, as a reason for such refusal, the fact that the property had been acquired by 
Eminent Domain for a wholly different purpose, that the petitioner will presumably 
have.no further legal right to continue mn possession of that property, so as to exclude 
the implementation of that public purpose, and, consequently, that the situation as 
to his further right to stay on the property, even for a small part of that year, was 
hazardous ın the extreme We also hold that this ıs a consideration in the public 
interest, and not a consideration of mere anmmosity or hostility to a private party, 
the petitioner. Sri Mohan strenuously contends that the matter ıs not phrased 
in this form at all, ın the order declining the renewal It 1s a bald statement that 
the petitioner 1s a trespasser on the property, who 1s being treated as such We 
cannot expect executive officers of local bodies, m drafting such orders, to bear in 
mund, and to carry into effect all the refinements which the legal situation may require. 
We must be satisfied ifthe ground for refusal is one that can find recognition in law, 
and on the legal principles involved. Accordingly, we allow the writ appeals, and 
vacate the writs in these two cases These observations of ours are not mtended 
to be any comment or reflection, in any way whatever, on the subsequent writ 
petition that we are unformed had been filed by the writ petitioner, with regard to 
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some subsequent order declining to grant the application for licence for the period 
Apri, 1966 to March 1967. Ordered accordimgly The parties will bear their 
Own costs 


RM ——— Appeals allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
(Special Original Jurisdiction ) 
PRESENT —Mnm Justice P. S KAILASAM. 


M Man .. JPehhoner* 
v 


A Sellamuthu, Ariyaloor Town Panchayat, Ariyaloor, and 
another . Respondents. 
Madras Panchayats Act (XXXV of 1958), section 25—Moral delinquency—Meaning—Agttation against 
rise in prices —If involves moral delunquency—O ffence under section 143, Penal Code and section. 7 (1) (a) 


of Grimindl Law Amendment Act committed while agitating against rise tn preces—Person convicted for, 3f 
disqualified to be a member of a panchayat. 


The word “ moral delmquency " would mean an act which would be offensive to the morals 
An agitation agamst the Government against the rise in prices of commodities, whether justified or 
not, cannot be said to involve any moral turpitude If in the course of the agitation any law 1s trans- 
gressed the offender would be liable to punishment But that would not 1nvolve any moral deln- 
quency To hold otherwise would mean that the person involved in any form of agitation should bé 
found guilty of moral delinquency 


Thus, where the petitioner and others while agitating against rise in prices, formed themelves 
into an unlawful assembly and obstructed the staff of the Revenue Divisional Office from attending 
to their duties and for this act the petitioner was convicted under section 143, Penal Code and 
section 7 (1) (a) of the Criminal Law Amendment Act, 1932. 


Held, ıt could not be said that the petitioner was convicted for an offence involving moral delin- 
quency as to disqualify him from being a member ofa panchayat under section 25 of the Madras 
Panchayats Act bere 

Petition under Article 226 of the Constitution of India praying that in the cir- 
cumstances stated therein, and in the affidavit filed therewith the High Court will 
be pleased to issue a writ of certiorar: calling for the records pertammng to O P No. 
40 of 1965 on the file of the 2nd respondent herem dated 6th December, 1965 and 
quash the said order and made therem. 


P R. Gokulaknshnan, for Petitioner. 
R Sundaralingam, for lst Respondent. 
The Court made the following 


ORDER .—This writ petition is filed for the issue of a writ of certiorari calling for 
the records pertaining toO P No 40 of 1965 on the file of the Election Tribunal 
cum the District Munsif of Arryalur and for quashing the order passed by the second 
respondent on 6th December, 1965 The petitioner is a member of the Ariyalur 
Panchayat having been elected from Ward No 11 on 31st January, 1965 The 
first respondent was also elected as a member from Ward No.6 The first respondent 
filed O P No 40 of 1965 on the file of the District Munsif’s Court, Arryalur, under 
section 28 (1) of Madras Act XXXV of 1958 alleging that the petitioner and others 
formed themselves into an unlawful assembly on 19th July, 1962 with the common 
object of obstructing the State Government Officers from attending to their work 
and in the course of the agitations squatted on the entrance of the Arryalur Revenue 
Divisional Officer's office obstructing the officers from gomg into the office, an 
offence punishable under section 143, Indian Penal Code and section 7 (1) (a) of 
the Cnmmal Law Amendmnet Act, 1932 For that offence the petitioner was 
tried and sentenced to rigorous imprisonment for two months on each count on 
16th August, 1962 It was contended by the first respondent that the offence 
involved moral delinquency and therefore the petitioner was disqualified from being 
a member of the Panchayat. d 
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'The Election Tribunal cum District Munsif agreed with the contentions of the 
first respondent and held that the petitioner was disqualified from bemga 
member. This petition is preferred against that order. 


It 1s admutted that the petitioner was charge-sheeted by the Sub-Inspector of 
Police, Arryalur, for an offence under section 143, Indian Penal Code and section 
7 (1) of the Criminal Law Amendment Act, in that on 19th July, 1962 at about 10-45 
AM. in the office of the Revenue Divisional Officer, Ariyalur, the petitioner and 
others formed themselves into an unlawful assembly at the entrance of the Revenue 
Divisional Office, Ariyalur, with the common object of obstructing the State 
Government officials from attendmg to their work and that in the course of the said 
agitation, squatted at the entrance of the said office obstructing the officials from 
going into the office. The accused admitted their offence and pleaded guilty. 
‘The Special Sub-Divisional Magistrate, Tiruchirapalli, who tried the case, accepting 
the plea of guilty, directed several accused to be released on executing a bond, but 
sentenced the petitioner to two months’ R. I. on each of the counts. The charge- 
sheet discloses that the petitioner and others agitated against the Government to 
compel the Government to interfere with the rising of the prices of the commodities, 
and for that purpose formed themselves into an unlawful assembly with the common 
object of obstructing the staff of the Revenue Divisional Office from doing their 
duty and squatted on the verandah of the office and laid themselves on the entrance 
shouting slogans and refused to allow them to enter into the office. As already 
stated, the petitioner pleaded guilty and the offence so charged has been clearly 
made out. But the question 1s whether the offence would amount to moral delin- 
quency. Section 25 of Act XXXV of 1958 disqualifies a person who has been 
sentenced by a criminal Court to imprisonment for any offence involving moral 
delinquency. The section does not disqualify all persons who are convicted by a 
criminal Court, but requires that the conviction should be for an offence involving 
moral delmquency. The word ‘ delinquent’ would mean an offender or a person 
who 1s guilty. Moral delinquency would, therefore, mean an act which would be 
offensive to the morals. It is neither desirable nor necessary to consider for the 
purpose of this case under what circumstances crimmal offences would amount 
to moral delinquency. Confining the discussion to the facts of this case, the question 
is whether the agitation against the rise ın prices of the commodities would amount 
to moral delinquency. It 1s also not disputed that, while agitating against the rise 
in prices, they obstructed the staff of the Revenue Divisional Office from attending 
to their normal duties. That 1t 1s an offence 1s not disputed, and the petitioner and 
others have been convicted and sentenced for ıt. To hold that the petitioner 1s 
guilty of moral delinquency some act which is offensive to the morals as normally 
understood, 1s necessary. An agitation agamst the rise ın prices, whether justified 
or not, cannot be said to ınvolve any moral turpitude. Ifin the course of the agita- 
tion any law is transgressed, the petitioner 1s hable to pumshment That would. 
not involve any moral delinquency. To hold otherwise would mean that the 
person involved in any form of agitatiou would be found guilty of moral delinquency. 


Mr. Sundaralingam, learned Counsel for the first respondent, relied on a 
decision of this Court in Chelladorat v. Sornam!, In that case the first respondent, 
who was sought to be declared as unqualified, was convicted and sentenced in a 
Sessions case tor offence under section 120-B read with sections 109 and 121, Indian 
Penal Code and sections 4 and 5 ofthe Explosive Substances Act and sentenced 
to five years RI. The question was whether the first respondent in that case had 
served out his sentence, and stood for the election only after a period of five years 
from the date of release. As the petitioner did not establish that the first respondent 
was not released earlier than five years prior to the date of election, the matter was 
remanded for the purpose of enabling the petitioner to produce the records relating 
to the date of release of the first respondent. The Court itself observed that the 
order of remand would dispose of the petition, but proceeded to make certain obser- 
vations regarding offences involving moral delinquency, which were obiter n nature. 


1. (1964) I ML J. 55. 


z 


3T] AMBALAL, Jn re (Natesan, J ) 433 


The case with which the Court was concerned in the above case was one of blowing 
up of a railway bridge and an offence under the Explosive. Substances Act, a crime 
of very grave nature ‘The acts ere admittedly anti-social ın nature involving 
moral delmquency This decision cannot have any application to the facts of the 
present case 


On the facts of this case, 1t cannot be held that the petitioner was convicted for 
an offence involving moral delinquency The petition will have to be allowed 


The Writ Petition 1s allowed with costs and the order of the Election Tribunal 
iis quashed Counsel’s fee Rs 150 


VK ——— Petition allowed 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
‘Present —Mr Justice M... NATESAN 


Ambalal . Petitioner *. 


Motor Vehicles Act (IV of 1939)—Sectton 116 and Penal Code (XLV of 1860), section 304-A—Rash and 
negligent driving—What constitutes—Duty of Court in appreciating the evidence 


In cases of charge of rash and negligent driving it 1s very necessary that the Court must ward 
off and keep out of the popular prejudice or leaning for or against the motorist or the victim of the 
accident and examine the evidence on record in the light of dependable oral evidence which may be 
at least considered probable by the circumstances Cases where the driver of a motor vehicle should 
have anticipated or expected an event and had an opportuntty to avoid it and avert an accident, but- 
he could not do so due to his rashness or negligence in driving at an excessive speed in relation to 
the traffic or the locality, present no difficulty But ın cases where the defence ıs that the brakes of 
the vehicle suddently failed and which was never anticipated or foreseen, ıt ıs the duty of the Court 
to examine the circumstantial evidence to find out if the defence 1s probable — While rashness con- 
notes acting in the hope that no consequences will follows though aware of the likelihood of such 
consequences, negligence means acting without the awareness that harmful or mischievous conse- 
«quences will follow in such circumstances which show that had the person exercised the caution 1n- 
cumbent upon him he would haye been aware of the consequences of his act Neghgence has not 
been defined by the Penal Code But rashness or negligence 1n the context of the Code should be of 
the kind to endanger human hfe or likely to cause hurt or injury to any person Neghgence has 
generally been understood as conduct which falls short of the standard of conduct ordinarily 
measured by what a reasonable man of ordinary prudence would do under the circumstances But 
the neghgence that may give rise to a civil hability will not be enough for purposes of establishing an 
offence under section 304-A of the Penal Code 


Where the driver of the vehicle put forward a defence that the brakes of his vehicle suddenly 
failed and 1n spite of his best efforts the vehicle could not be brought to a halt due to such sudden 
failure of the mechanism and such a version 1s probabilised by the existence of marks of brake fluid 
at the accident spot the accused should be given the benefit of the doubt and cannot be convicted 
for the offence of rash and negligent driving 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Order of the Court of the Fifth Presidency 
Magistrate, Egmore, Madras, dated 25th June, 1965 in C C. No 5994 of 1965 


V Rajagopalachari for A N Nagarajan and A Viswanathan, for Petitioner 
K A Panchapagesan, for the Public Prosecutor for State. 
The Court made the following 


ORDER —The petitioner has been convicted by the Fifth Presidency Magistrate 
“Egmore, Madras, for an offence under section 304-A, Indian Penal Code and section 
116 of the Motor Vehicles Act and sentenced to RI for six months under section 
304-A, Indian Penal Code No separate sentence has been awarded under section 
116 of the Motor Vehicles Act The case for the prosecution 1s that the petitioner 
-on 15th April, 1965 rashly or negligently drove his cer MSP 6788 at about 9-30 A m. 
on the Mount Road and knocked down one Dhandapant, aged 13 years who was 
riding a cycle The injuries sustained by the boy ın the impact resulted ın his death 
at about 9-45 A M 








*Crl RG No 695 of 1965 29th April, 1966. 
(Crl.R P No. 487 of 1965 ) 
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Certain basic facts, which may be taken to be beyond controversy, may first 
be set out The scene of accident 1s on the Mount Road 1n the locality known as 
Round Tana between two pedestrian crossings which according to PW 7, Reserve 
Sub-Inspector attached to D-1 Traffic Station, 1s separated by a distance of about 
125 feet There 1s a shght turn of the road there The cyclist was proceeding 
from south towards north at the extreme left side of the road The motorist was 
also proceeding m the same direction At about 50 feet from the northern pedestrian. 
crossing’, the front left portion of the car Int the rear of the cycle and the cyclist was 
thrown off and he fell on the cement railings fixed to the edge of the pedestrian 
platform The cycle also fell down and the car s.opped after proceeding about 
50 feet just at the northern pedestrian crossing PW 7 speaks to have witnessed 
the accident from a distance of 25 feet In the car of the petitioner, his two children 
were sitting by his side ın front and it appears he was taking them to their school. 
It 1s seen from the record that the boy was immediately taken to the General Hospital 
and the Casualty Medical Officer, examined as PW 3, states that the boy was 
brought to the hospital by the owner of the car involved in the accident The 
petitioner ummediately returned back to the scene of accident the boy dying in 
fifteen mmutes There ıs no doubt that the boy died of the accident PW 4, 
who conducted the post-mortem, states that the injuries found on the body of the 
boy could have been caused by his being knocked down by a car and violently 
thrown, off on any hard surface It 1s nobody’s case that the car actually ran over 

‘the boy The impact of the car had thrown the boy and the cycle on the cement 
railings 


The learned Magistrate, on an examination of the evidence, concludes that 
the petitioner could have avoided the boy being knocked down by his car and that he 
had not exercised the care in driving his car which the circumstances and situation. 
demanded of him He would therefore hold him criminally hable for causmg the 
death of the boy 


It will be convenient to set out the statement of the petitioner at this stage. 

This ıs what he states 
** After passing the pedestrian crossing m front of Chellarams 1n Mount Road (southern pedestrian. 

crossing) I apphed the brakes They did not act They had suddenly failed I had therefore to: 
swerve and bring toastop I was driving only cautiously On my night there were vehicles proceed 
ing ahead coming along and behind my vehicle T therefore swerved a little to the left and switched 
off the engine After repeatedly applying the biakes the vehicles travelled à distance of a few feet 
and stopped on the western side of the road. Before coming to a dead stop 1t bumped against a cycle- 
which was proceeding ahead and the cyclist and the cycle fell down ” 

In his statement, he denies driving the car at full speed and states that the acci- 
dent was the result of sudden failure of the brakes He says he tried his best to avoid” 
hitting against the cycle which was proceeding ahead of him 


Among the eye-witnesses to the accident, reference may be made to the evidence 
of PW land PW 2 PW was sitting in'the shop of one Venugopal at about the 
place of the accident He speaks to the boy proceeding on his cycle and the car 
coming behind and dashing against the rear wheel of the cycle which the boy was. 
riding, opposite to the place where he wes seated He states that the car then pro- 
ceeded on to about 60 feet and came to a stop near the pedestrian crossing opposite 
to the Elphinstone theatre — It 1s elicited from hım thet there wes heavy traffic in 
Mount Road at 9-30 am PW 21s the proprietor of the shop outside which PW 1 
was sitting Hois evidence also ıs to 2 similar effect so far as the accidentis concerned.. 
In corroboration of the statement of the petitioner that there was a sudden failure 
of brakes, DW 1 has been examined He is a partner of a hotel in the city who 
knew the petitioner for over twenty years On getting a telephonic call from the 
petitioner, he came to the scene of the accident at about 11 am He speaks to 
the presence of brake fluid on the 10ad 1n front of Kishinchand Chellaram (near the 
pedestrian crossing in the south) and states that the brake fluid had dripped to a 
distance of about 30 yards upto Ice Cream Parlour (the place where the car ult-- 
mately stopped) He speaks to the car having been towed in the evening to the 
Commussioner’s Office A mechanic was examined as DW 2 to speak to the condi- 
tion of the brakes, namely, that they were faulty and not m order He had attended. 
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on the brakes after the accident But the learned Magistrate has not accepted his 
evidence It 1s needless to refer to the same PW 51s the Moto: Vehicles Inspector. 
He examined the car on 19th April, 1965, that is four days after the accident. He 
states that he found both the foot brake and hand brake efficient as required by the 
Act His evidence 1s that 1f the car had come to a stop after travelling a distance 
of 106 feet after the application of brakes, the speed of the car should have been 33 
mules per hour I shall be referring to this part of the evidence later This officer 
admuts that he did not open the braking system of the car, and did not observe the 
condition of the master cylinder , nor did he remember the system of the brake. 


He would state that he did not remember if the car was towed down to the traffic 
office. 


P W. 7, who was on traffic duty at the spot about whom reference has been made 
already, states that the car did not stop after hitting the cycle, but proceeded’ on and. 
stopped opposite to the Elphinstone theatre that is at the northern pedestrian crossing. 
He admuts in cross-examinatioa that the car was removed by pushing 1n to the traffic 
island He would state that he had no idea how the car was taken from that place 
afterwards He admits that the petitioner tried to stop the car and the petitioner 
might have tried to stop the car fiom the place of accident He did not notice any 
brake fluid at the scene of occurrence but he does not deny its presence PW 8, 
the Sub-Inspector of Police, Traffic Investigation, admits ın cross-examination that. 
the car was removed ın the evening and that it was only towed 


P W. 1, in the statement 1 ecorded from him at about 11 AM on the date of the 
accident, has stated that the person in the car apphed brakes but that the car 


proceeded without stoppmg and halted in front of the shop, near about the 
northern pedestrian crossing. 


The question for consideration 1s whether the death of the boy was caused by 
the rash or culpable neghgence ofthe petitioner — It 1s contended by learned Counsel 
for the petitioner, Sri V Rajagopalachan that the approach of the Magistrate to 
the consideration of the question is wholly faulty m that favourable aspects in the 
prosecution evidence are completely overlooked and xgnored It 1s submitted that 
the defence case has not been exammed 1n the hght of the evidence adduced by the 
prosecution and that an unprejudiced examination of the prosecution. evidence on 
record would completely corroborate the statement of the petinouer. Having been. 
taken through the entire records, I find much force in this contention. In a case 
of this kind, when the life ofa young boy 1s snuffed im a trice, very likely the mind gets. 
prejudiced Qute often and generally if the bystanders are illiterate the pre- 
judice 1s against the motorist The behaviour of the motorist may also provoke t. 
Occasionally if there happen to be knowledgeable persons there 1s a tendency on 
their part to become biased in favour of the unfortunate motorist, with woe 
begone countenance who may not harm or think of hurting a fly This prejudice is 
often reflected ın the evidence and may even invade the examination of the culpa- 
bility of the accused unless one 1s wary, and colour the judicial vision In cases of 
this kind, it is therefore very necessary that the Court must ward off and keep out of 
this prejudice and examine the evidence on record in the hght of circumstantial 
evidence and probabilities and dependable oral evidence, which gets probahilised. 
by circumstances We have to start examining the evidence in this case with one 
premuses, that 1t 1s not the case of the prosecution that the motorist started on his 
drive with brakes which were patently defectrve taking a chance of there being no 
accident Nor do I find from the record of the case that the motorist has by excessive 
speed disabled himself from putting up and bringing the vehicle to a stop to prevent 
the accident It 1s not a case where the boy darted ın front of the vehicle and the 
motorist who should have expected ıt and who had an opportunity to avert it by 
applying brakes, failed to do so or could not avert the accident by reason of excessive 
speed in relation to the locality Here ıs a case where the motorist hits the cycle 
on the extreme left of the road from behmd We have, therefore, to consider whether 
the version of the accident as given by the petitioner is hkely or probable The 
question for examination 1s whether the facts and circumstances emerging from the 
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evidence establish or at least probabilise the version of the petitioner, or whether they 
are wholly inconsistent with the version of the petitioner that his version must be 
discarded as puerile, improbable or false. Now what ıs the case of the motorist- 
petitioner ? His case is that the failure of brakes was sudden and totally unfore- 
seen, noticed just before the accident and that he acted ın a manner ın which one 
could be expected to act m such circumstances He switched off the engine and 
swerved to the left and proceeded as cautiously as possible He applied the brakes 
which of course did not act. In spite of his efforts, his car had hit against the cycle 
gomg in front and the boy was thrown off The plea ıs that from the moment 
the brakes failed he was an involuntary actor having no control over the vehicle. 
It was a penlous and unfortunate position in whch he found himself not by any 
act or omussion of his, not from any want of circumspection on his part The prose- 
cution version 1s seen from the evidence of PW7 PW 7 would state that the car 
was proceeding from south to north in good speed Iam unable to understand what 
he meant by good speed 1n the context unless ıt be that there was no perceptible 
slowing down ‘The witness ıs a Reserve Sub-Inspector attached to the Traffic 
station Does the witness mean by that expression that 1t was excessive ‘speed or 
speed which ought not to have been taken in that locahty ? This 1s not made clear, 
But we shall examine his evidence in the light of the endence of PW 5. As 
already stated, P W 5 categorically states that if the car had come to a stop after 
travelling a distance of 106 feet after the apphcation of brakes, the speed of the car 
should have been 33 miles per hour But the distance, from the scene of impact to 
the place where the car had stopped, 1s according to P W 7 about 50 feet and accord- 
ing to P Ws 1 and 2, about 60 feet More or less we may take 1t as 50 feet Thus 
the brakes in this case if they were acting must have been applied about 66 feet 
before the accident had happened ‘This takes us more or less to the spot opposite 
to Kishanchand Chellaram, a few feet off the southern pedestrian crossmg If the 
evidence of P W. 5 1s accepted, 1t comes to this that the brakes had been apphed to 
this car smmediately after the southern pedestrian crossing ‘That ıs the version 
of the petitioner in his statement with this addition that the brakes failed to act. 
The road there was iaking a slight turn One pedestrian crossing had been passed 
and another pedestrian crossing was m front , there was heavy traffic Very likely 
the motorist apphed the brakes, then ıt may be in the usual course of driving He 
could not have been going very fast at the pedestrian crossmg Even if he had, he 
would have applied brakes 60 feet from the scene of accident We find on the evi- 
dence of P W. 1 and PW 7 that the motorist applied brakes immediately after the 
accident In fact, PW 7 states that the petitioner tried to stop the vehicle The 
vehicle had not stopped — Ifthese facts are read m the hght of the evidence of P W. 1 
and the presence of brake fluid on the road ıt probabihses the case of the petitioner that 
when he applied the brakes first he found suddenly that they had failed I have 
not been shown any piece of evidence on the side of the prosecution which improba- 
bilises this statement of the accused The learned Public Proseuctor would have me 
discard the statement of PW 5 that the car must have travelled 106 feet before ıt 
came to a stop and also the statement of P W. 7 that he remembered the petitioner 
trying to stop the vehicle I see no reason for such a course except that they are 
favourable to the accused Apart from these features there 1s one other aspect to 
‘be considered The car had been towed from the place where ıt had stopped to the 
parking island in the locality — "This might beignored But fiom the parking island 
to the Commussioner’s office in the evening the car was towed PW 8 states that 
on suspicion it was towed How did the suspicion arise? Possibly an attempt must 
have been made to run the car and the brakes must have been found defective 

Strong reliance is placed on the deposition of P W 5 that the brakes were found effi- 
cient as required by the Act Comment on this piece of evidence by learned Counsel 
for the petitioner 1s that the examination by PW 5 wason 19th April, 1955 What- 
ever ıt might be, he cannot explain and the suggestions in the cross-examination of 
PW 51s to make out that either the examination. was perfunctory or the identity 
of the car was not maintamed The fact remains that there must have been failure 
of the brakes on 15th April, 1965 at about 9-30 a M , when they were applied imme- 
diately after the southern pedestrian crossing. Some of the features noticed are 
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consistent only with the theory of sudden failure of brakes Itıs found in theevidence 
of PW land of P W. 7 that the petitioner did apply brakes PW 5 also states that 
1f brakes had acted, skid marks must have been found on the road He also admits 
that there should be skid marks if brakes were 2pphed and the cer travelled to a 
distance and then stopped Now we have one or other of two 2lternatives ın this 
case Ether the brakes had been applied and they had acted or the brakes had 
been apphed and they did not ect at all If the brakes had ected, there must be 
skid marks Nobody speaks to the presence of skid marks on the road — It 15 likely 
therefore that the brakes had been applied end they did not act at all This is in 

~ conformity with the case of the petitioner PW 7 has stated that he whistled to 
the petitioner as the car was running ın good speed and that he remembered that 
the petitioner was trying to stop the vehicle Though on behalf of the petitioner, 
it is suggested that he did not whistle, I am prepared to accept the statement of 
PW 7 that he whistled to the petitioner to stop the car It 1s hkely that he would 
have whistled when he found that the car had not stopped after the accident and 
was proceeding He would not have been aware of the difficulties in which the 
motorist was placed and his inability to stop the car The next answer brings out 
of PW 7 1n a way the case of the petitioner PW 7 states that the petitioner might 
have tried to stop the car from the plece of the accident On the above discussion of 
the evidence for the prosecution and in the circumstances made out, 1t 1s a reasonable 
inference that the petitioner's explanation must be true and that there was 2 sudden 
unanticipated and unforeseeable failure of brakes 


The question then for consideration 1s whether it can be said that the petitioner 
caused the death of the boy by doing a rash and neghgent act so as to constitute an 
offence under section 304-A, Indan Penal Code Is the accident consequent upon 
any culpable rashness or criminal negligence on the part of the petitioner, is the 
question for decision — While rashness 1s acting in the hope that no mischievous 
consequences will ensue though aware of the likelihood of such consequences, 
negligence is acting without the awareness that harmful or mischievous consequences 
wall follow, but in circumstances which show that had the actor exercised the caution 
incumbent on him he would have had awareness of the consequences of his act. 
Negligence, as such, had not been defined ın the Indian Penal Code, however, we 
get an idea of the degree of negligence that would make the act crimmal if we refer 
to the words of section 279 of the Penal Code, namely, “‘ whoever drives any vehicle, 
or rides, on any public way in a manner so rash or negligent as to endanger human 
life, or to be likely to cause hurt or injury to any other person. . ° Rashness 
or negligence should be of the kind to endanger human life or likely to cause hurt or 
injury to any other person Negligence in this context has generally been understood 
as conduct which falls below the standard established for the protection of others 
agamst unreasonable risk of harm—the standard of conduct ordinarily measured 
by what a reasonable man of ordinary prudence would do under the circumstances, 
I would put ıt, the standard of negligence must be rated in terms of the circumstances, 
to be such as would be accepted as criminal negligence by an intelligent and sensitive 
community. Is there callous disregard of consequences or a lack of elementary cau- 
tion or ordinary. circumspection? But the negligence that may give nse to civil 
liability will not be enough for the purpose of establishing the crime under section 
304-A, Indian Penal Code 

There has been no negligence on the part of the boy He has not contributed 
in any way to the accident We have therefore to consider could the motorist in this 
case have avoided the accident by any precaution which he could have taken ahead, 
or at or before the moment of collision acting as a reasonable man On the evı- 
dence which has been considered by me, no act or omission has been suggested 
which the man at the wheel could have taken or made, that would have avoided 
the accident in the instant case 


In the circumstances, learned Counsel for the petitioner 1s perfectly justified 
in the comment that he has made on the judgment of the learned Magistrate. 
Rightly 1t 1s contended that the tell-tale features which are in favour of the petitioner- 
have been ignored It must be noticed that the learnéd Magistrate does not dis- 
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credit DW 1 when he states that brake fluid was seen on the road What the 
Magistrate would say 1s that having rejected the evidence of DW 2, the evidence 
of D W 1 could not be relied upon conclusively to hold that the patch and the drops 
were of the brake fluid Again and again, overlooking material evidence, the 
Magistrate would 1emark that PW 5 had stated that the car was mechanically 
perfect and the brakes were in order ‘The evidence m the prosecution version 
which probabilises the petitioner's case 1s substantial, at any rate the petitioner is 
entitled to the benefit of doubt which to say the least ıs present — It 1s not contended 
as ıt cannot be, that if there ıs a sudden and unforeseeable mechanical breakdown 
not related to any rashness o: negligence on the part of the driver as a result of which- 
the event happens, the case would fall under section 304-A, Indian Penal Code 

In the above circumstances, I hold that ıt has not been made out that the accused 
18 guilty of an offence under section 304-A, Indian Penal Code No offence under 
section 106 of the Motor Vehicles Act 1s proved The conviction and sentence 
of the petitioner are therefore set aside and the petitioner ıs acquitted The revision 
1s allowed. The bail bond will stand cancelled 


ae Revston allowed; 
RM conviction Set aside. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
(Appellate Jurisdiction ) 


PRESENT —MR M ANANTANARAYANAN, Officiating Chief Justice AND 
Mr Justice P RAMAKRISHNAN 
N Varadappa Naicker 

D 
State of Madras represented by the Secretary to the Government, 
Revenue Department, Fort St George, Madras and another . — Respondents. 


Land Acquisition Act (I of 1894), sections 4 (1) and 5-A—A«quasition of land for publie. purpose— 
Scope of snterference by Court. 


The exercise of the power of ‘Eminent Domain’ by the State 1s a discretion vested in the State 
which has to be used bona fide and ım public interest It 1s not within the province of a Court to 
canvass the purpose of the acquisition unless prima facte there 15 some ground for holding that the 
particular acquisition 1s outside the power of ‘Eminent Domain’ Allegations of mala fides, colour- 
able exercise of power etc are not to be assumed because the affected person finds the acquisition 
inconvenient to hım That the land ın question 1s not suitable for the purpose or that alternative 
sites are available for acquisition are matters to be considered by the authorities on objection at the 
stage of enquiry under section 5-A of the Act 


That the land 1s more valuable as an agricultural land and 1s already devoted to cultivation 1s a 
factor which might be considered by the authorities in their discretion and a Court cannot dictate 
the choice to them 


Appeal under clause 15 of the Letters Patent against the order of the Hon’ble 
Mr Justice Kailasam dated 6th April, 1966 and made th the exercise of the Special 
Origmal Jurisdiction of the High Court in Writ Petition No 918 of 1966 presented 
under Article 226 of the Constitution of India to issue a writ of cerhorare calling 
for all the records of the respondents herein relating to the acquisition of the peti- 
tioner’s lands in SP Nos 72 and 82 in No. 145, Valyer Village, Kancheepuram 
of the extent of 73 cents commencing with the notification under section 4 (1) or the 
Land Acquisition Act in pursuance of GO.Ms No 3094, Revenue, dated 7th 
November, 1953 and ending with Notice of Award under section 12 (2), dated 22nd 
January, 1966 of the said Act and quash the proceedings therein. 

O Radhakrishnan, for Appellant. 

The Judgment of the Court was delivered by 

Anantanarayanan, O C F —This 1s an appeal fromthe judgment of Kailasam, J , 
an WP. No 918 of 1966, which related to the acquisition of certam lands of 
the petitioner (appellant) ın 8 P Nos 72 and 82inS No 145 of Vel yoor Village, 
Kancheepuram Taluk, for the declared public purpose of an extension to a Haryan 
Colony In seeking the interference of this Court 1n exercise of its powers in writ 
jurisdiction, the petitioner (Appellant) affirmed in an affidavit that (1) the acquisi- 
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tion was not a ‘ public purpose’ within the meaning of section 4 (1) of the Land 
Acquisition Act, (2) that ıt was an infringement of the fundamental nght of the 
petitioner under Article 19 (1) (f) of the Constitution, and (3) that, ın any event, 
the acquisition was mala fide, being a colourable exercise of power the land was not 
suitable for the public purpose, as 1t was lower 1n level than the existing colony, 
and separated therefrom by a channel There were alternative sites that were 
even more suitable for the same purpose, and extraneous and urelevant factors 
had influenced the authorities ın the initiation of proceedings The learned Judge 
(Kailasam, J ) was of the view that there was not a single tenable ground upon 
which the proceedings of acquisition could be fairly impugned In effect he dis- 
missed the writ proceeding ın lımne 


We have carefully considered the arguments of the learned Counsel for the 
appellant, who has attempted to persuade us into admitting this appeal and we are 
equally unable to see any valid basis for a conceivable interference in writ jurisdic- 
tion As 1s well known, the exercise of the power of Eminent Domain by the State 
is a discretion vested in the State, which hasta bc used bona fide and im the public 
interest. But once that decision has bcen taken it 1s not the province of the Courts 
to canvass the purpose of the acquisition, as a ‘ public purpose ° or otherwise, unless 
prima facie, there 1s some strong ground for holding that the particular acquisition 
ıs outside the power of Eminent Domain 


Equally, a ground of attack such as ‘ mala fides’ or a colourable exercise of 
power by the concerned authoiities, 15 not a mere formula which can be used by 
the affected party because he finds the acquisition inconvement or one which Courts 
wil accept on such an imputation bemg advanced with no other support On 
the contrary, these are very specific grounds of attack, and facts must be alleged 
which will at least render 1t likely or probable that the exercise of the power has been 
mala fide or colourable wide the observation of this Court in Gangadara Mudaliar v 
State of Madras! a Judgment to which one of us was a party. Precisely as in that 
case, here also, the words of that decision. are strictly applicable : / 

“ There 1s no colourable exercise of power for the simple reason that there 1s nothing to show the 
intrusion of any ulterior object ” 

Learned Counsel has pressed before us the difference in levels between the 
proposed site and the existing colony, and also the availability of alternative — sites, 
"These matters were before the authorities, in the form of objections urged by the 
party at stage of the enquiry under section 5-A of the Act and, presumably, they 
have been fully considered The authorities, have keen satisfied, after such con- 
sideration, that it is essential to acquire the land of the petitioner for the purpose 
of the Haryan Colony It ıs indisputable that these lands, practically adjgin the 
existing colony, with only a channel separating them, and we must assume that if 
alternative sites elsewhere had been more suitable, the authorities would have 
decided differently On these grounds there is no room for interference. 


Finally, it 15 strenuously contended that the existing user of these lands, namely, 
for agriculture, 1s far more valuable than the use to which the lands are intended to 
be put by the acquisition; hence ıt 1s argued that in the prevailing economic situa- 
tion, the Court should interfere to preserve the present user of the land ‘This is 
eminently a matter for the revenue authorities to decide and, indeed, ıt 1s not the 
province of the Court to decide upon the question whether the acquisition should be 
proceeded with, or should be ebandoned, because ın a time of economic stress the 
land proposed to be acquired is already devoted to agriculture. Even now, if that 
factor should weigh with the authorities, they may consider the abandonment of 
this acquisition, and the acquisition of some alternative site But this ıs a matter 
within their discretion, and the judgment of the Court cannot diciate the choice. 
With these observations and agreeing with the learned Judge in his view that there 
is no room for interference in writ jurisdiction. we dismiss the appeal. 

RM ——— Appeal dismissed. 


—— 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Appellate Jurisdiction ) 


PRESENT —Mr M  ANANTANARAYANAN, Chief Justice AND Mr. Justice 
P RAMAKRISHNAN 


` 


The Corporation of Madras, represented by 1ts Commissioner 
and another .. Appellanis* 
v. 
Messrs The Oriental Mercantile Company, Limited, Madras . Respondent 


Madras City Municipal Corporation Act (IV of 1919), section 129-A. (e)—Exemption from tax or 
advertisements on railway station—Scope of 


A railway station 1s not merely the booking office the platform or the waiting rooms attached 
thereto but mcludes all the space comprised within the compound of the premises Hence where 
an advertisement has been exhibited on a wall which 1s the property of the railway and which does 
not front any street but only fronts the compound or enclosure of the railway premises, 1t will certainly 
be within the exemption clause (c) of section 129-A of the City Municipal Corporation Act It 1s 
only an advertisement affixed to the outer compound wall itself, which may be said to conceivably 
front the street, that might fall outside the exemption 

Appeal under Clause 15 of the Letters Patent against the Order of the Honour- 
able Mr Justice Srinivasan dated 18th January, 1966 and made 1n the exercise of 
the Specoal Orginal Jurisdiction of the High Court in Writ Petition No 299 of 
1963 presented under Article 226 of the Constitution of India to call for the records 
pertaining to the notice of warrant of distraint dated 13th March, 1965 in. relation 
to Bll No RDC No G-5/33189/61 of the Corporation of Madras, served on 
the petitioner on 16th March, 1963 and to issue a writ of prohibition, prohibiting 
the respondents from distraming the movable properties of the petit oners with a 
view to collecting the illegal demand for payment of advertisement tex 


T Chengalvaroyan, for Appellant 
The Judgment of the Court was delivered by 


Anantanarayanan, C F —There is only a simple ground of the interpretation 
of a statute, involved in this writ appeal though, mdisputably, it possesses a measure 
of interest, the only authority that has any bearmg, direct or indirect, on the com- 
cerned issue 1s an English decision We may take it thet the wnt appellant, which 
is the Corporation of Madras represented by 1ts Commissioner and Revenue Officer, 
desires to contend that the advertisement o) hoarding displayed at the outer wall 
of the main building of a railway station, 1s not entitled to the exemption enacted 
1n section 129-A, sub-clause (e) of the City Municipal Corporation Act (IV of 1919). 
We may unmediately set forth that sub-clause which is in the following terms . 


** Sectton 129-A—Provided further that no such tax shall be levied on any advertisement which 
1s not a sky-sign and which 


(e) 18 exhibited within any railway station, or upon any wall or other property of a railway 
company except any portion of the surface of such wall or property fronting any street ’’ 
The learned Judge (Srinivasan, J ) was of the view that the exemption claimed by 
the advertiser in this case fell within the scope of the first part of the sub-clause 
itself He pointed out, and certamly we think with some force and justice, that 
“a railway station ıs not merely the booking office, the platform or the waiting 
rooms attached thereto, but includes also all the space comprised within the 
compound of the premises ”. 


The learned Judge then proceeded to refer to the dicte in South Eastern Railway 
Company v. Railway Commissioners? Part of that judgment ıs m the following terms 


** So as to a ‘station,’ the term 1s not 1n ordinary sense used as a description merely of the actual 
existing structures at a station, but as the description of a space actually set apart for, and generally 
used as, a resting placc for traffic or a place for dealing with it in a particular way 2» 
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Earlier, in this same judgment, ıt 1s pointed out that terms lıke “ railway ” and. 
** railway station ? are not mere legal terms , they are the descriptions in ordinary 
phraseology of well-understood things of a particular kind In the view of the 
learned Judge, therefore, a railway station will certainly include buildings m the 
compound or enclosure, and the outer wall of a main building will be within the 
definition Hence, if a bill of hoarding or advertisement 1s affixed to the outer 
wall, 1t will ordinarily fall within the tems exhibited within “any railway station” 
in section 129-A, sub-clause (e) But the matter does not entirely end there, for 
the reason that the statute uses the explicit language “ 1s exhibited within any railway 
station ” 


It 1s at least arguable that the exhibition might have to be within the walls of 
the building (intramural), and not on the outside walls But this apart, the exhibi- 
tion in this case indisputably falls within the second cleuse also The advertise- 
ment has been exhibited on a wall which ıs the property of the 12.lway company, 
wiuch Certainly does not front any street These outer walls front the compound 
or the enclosure, and ıt is quite conceivable in a case that the compound wall may 
itself be high enough to exclude the view of the advertisement by pedestrians passing 
in the street It 15 only an advertisement affixed to the outer compound wall itself, 
which may be said to conceivably front the street, and therefore which might 
fall outside the ambit of the definition = 


Sri Chengalvorayen contends that the two clauses of section 129-A, sub-clause 
(e) should not merely be read es disjunctive, which he concedes they are, but that 
they should also be read as mutually exclusive of each other For this letter inter- 
pretation, we cannot find any justification in the language used Under the cır- 
cumstances, we see no reason whatever for taking a different view from that of 
the learned Judge (Srinivasan, J ) on the lability of the advertisement to tax In 
this case, it falls within the exemption, and it 15 not hable to be taxed by the authori- 
ties of the Corporation 


This writ appeal is dismissed No order as to costs. 
R.M. ——— Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PnEsENT —Mr Justice K S VENKATARAMAN 


M S. Pugalagırı Nadar & Sons, through its Managing Partner 
Sa S P Muthu . — Petitoner* 


U 


The Union of India, through the General Manager Southern Rail- 
way, Madras .. Respondent 


Railways and Garriers—Damage to goods—Claim for compensation—Duty to prove dclual loss on account" 
of the damaged condition of the goods 


Where a person claims compensation for loss on account of his goods getting damaged due to 
the negligence of the carrier, 1t 1$ incumbent upon him to establish by evidence that he had been 
put to actual loss by reason of such damage ‘The mere fact that the carrier admitted that damage 
has been occasioned cannot entitle the plaintiff to get a decree for compensation unless he proves 
actual loss The measure of damages in such cases will be the difference between the original value 
of the goods and the value for which the damaged goods were sold Where the goods 1s completely 
damaged and 1s useless the consignee may reject the same and claim the entire loss Where the 
damaged goods were admittedly sold and ıt 1s not established that ıt was sold for any lesser value no 
question of compensation for the damage could arise 


Petition under section 115 of Act V of 1908, praying High Court to revise the 
decree of the Court of the Subordinate Judge, Madurai, dated 5th January, 1965, 
and passedin AS No 163 of 1964 (O S No 290 of 1963 Dustrict Munsifs 
Court Madurai Taluk) 


K S Naidu and A Venkatachalam, for Petitioner 
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The Court delivered the following 


Jupcment —This revision petition under section 115 of the Code of Civil 
Procedure arises out of a suit OS No 290 of 1963 filed ın the Court of the District 
Munsif of Madurai Taluk for recovery of a sum of Rs 75567 P 230 bags of sugar 
were consigned to the plamtiff from Bynar ın northern India to the railway station 
at Dindigul where the plaintiff resides On arrival at Dindigul 46 bags were 
damaged and there was also some shortage The damage was assessed by the 
railway authorities at 10 per cent in the case of 34 bags and at 5 per cent in the 
case of 12 bags The plamtff filed the suit for damages 1epresenting (1) shortage 
and (2) damage ‘The defence of the railway was that they were not negligent. 
“The learned District Munsif who tried the suit however, found that the railway 
had been negligent, but he gave a decree only respect of the shortage He declined 
to pass a decree in respect of the damages on the ground that the plaintiff had not 

"let ın any evidence to piove that he actually sustained any loss ın respect of the 
damaged bags The piamtuf preferred an appeal which was heard by the learned 
Subordinate Judge He allowed the appeal to a small extent in respect of shortage 
by adding the proportionate freight which the plaintiff had paid But he confirmed 
the decree in 1espect of the damage on the same ground as the learned District 
"Munsif had done. 


In this revision petition, Sr K S Naidu, the learned Counsel for the petitioner- 
plaintiff agrees that the plaintiff has not let ın any evidence about the price at which 
“he was able to sell the damaged sugar In particular he has not proved that the 
price which he was able to secure was less than the cost price of the quantity of 
sugar involved But the learned Counsel contends that ın spite of this lack of 
evidence on the plamtiffs part, the plaintiff is entitled as a matter of nght to recover 
from the railway damage on the basis of their own estimate, namely, 10 per cent 
of the cost price of 34 bags and 5 per cent of the cost price of 12 bags. 


I have very httle doubt that the contention 15 untenable and that the Courts 
below are right in their view that the plaintiff can claim damage only if he has proved 
that he sustamed any actual damage For instance let us assume for the sake of 
argument that in this case itself the petitioner has been able to realise by the sale 
of the damaged sugar more than what it cost hm I do not see any reason in 
principle or justice as to why he should be permitted to recover anything from the 
railway. If he had consumed the sugar himself it might have been a different 
matter, but there 1s no such suggestion 


The learned Counsel has cited some passages fiom Kameswara Rao’s Law of 
Damages and Compensation, fourth edition, Volume IT, note 138 at page 1038 and 
Lahis Law of Carriers, page 129 and also a decision of the Madhya Pradesh High 

‘Court m Union of India v Hap Latif Abdulla! There is nothing in the passages 
from the text books covering the pomt under discussion, and the decision cited 
indeed contains some observations which coincide with my view The passage in 
Kameswara Rao’s book is this: 

** Where goods are delivered by a carrier in a damaged condition for which the carrier 18 not 
protected, the measure of damages 1s the difference between the original value and the value when 
-damaged, and where the goods ae completely useless, the consignee may reject the goods, and 
claim as for a complete loss ” = 


Some decision 1s cited which 1s not traceable The passage in Lahiri’s Law of 
«Carriers also is the same It 1s amplicit ın the above passage that the plaintiff has 
not been able to recover anything more than the value when damages Turning 
to the decision cited, namely, Union of India v Hap Latif Abdulla’, xt was a case 
where some cloth was delivered by the ralway in a damaged condition The 
plaintiff appropriated the cloth to his own use Damages were awarded to him by 
the Small Cause Court on the basis of the assessment of the damage by the railways 
“The railway filed the revision petition A plea of limitation was raised and the 
revision petition was allowed on the point of limitation But the learned Judge, 
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"fare, J , endorsed the basıs of the assessment of damage by the trial Cout with 
the following observation 


“ The hessian cloth and the sutl were appropriated by the plaintiff to 1ts own use ‘Therefore, 
the plamtiff covld claim damages on the basis of the percentage of the damage to the goods Had 
the plaintiff sold the cloth and sutl to some third person, 1n that case alone, the plaintiff would be 
required to prove as to what price was fetched But the plamtiff in the present case, not having sold 
the cloth was not required to prove what price was fetched Therefore, the basis adopted by the 
learned Small Cause Judge cannot be sard to be erroneous, or illegal ” 

In this case admittedly the sugai was sold and hence even according to the 
observations in the above decision ıt was incumbent on the plaintiff to prove that 
he actually sustained some loss 


In the 1esult, there 1s no reason for interference, and the petition 1s dismissed 
RM. ——— Petition dismissed 


IN THE HIGH COURT OF JUDICATURE AT MADRAS - 
PREsENT —Mr Justice R SapAsIVAM 


S. Antony . Appellant* 
v 


G S Nadu . Respondent, 


Evidence Act (I of 1872), sectton 126—Priivilege 1n respect of professional communication—Scope of. 


The privilege in respect of professional communication between a chent and his Advocate 1s 
antended only to protect the interest of the client in. respect of any action of prosecution for any 
‘prior actor offence The privilege is not tended to cases of commission. of any offence The law 
presumes that an advocate acts 1n discharge of his cuty ım pursuance of the instructions of his chent 
and the protection given under section 126 of the Evidence Act is restricted by the provisions 
contained in the section itself A defamatory 1mputation about a person 1n the instructions to an 
Advocate will not be a privileged communication 

Appeal under section 417 (3) of the Code of Criminal Procedure, 1898 against 
the acquittal of the aforesaid respondent (accused) of offences under section 500 
of Indian Penal Code by the District Magistrate (J.), North Arcot at Vellore in 
CC No 141 of 1963 on his file. 


A Viswanathan, for Appellant. 

M S Sethu, for Respondent 

K A Panchapakesan, for the Public Prosecutor for State 
The Court delivered the following 


Jopcment.—Appellant S Antony ietired from the Army as a Captain. In 
the course of his giving evidence m a defamation case against him and others he 
was cross-examined by PW 4, Sri V N Narasinga Rao, Advocate for accused 
in this case, and two defamatory questions were put to him, namely, that he ran 
from the operation field in 1943 and came to India, on foot and that as the President 
of Ex-Servicemen Club, Vellore, he misappropriated the radio, blanket and cot 
belonging to the Club The learned District Magistrate rightly found that these 
suggestions madé to the appellant were defamatory and that the accused was not 
entitled to either Exception (1) or Exception (9) to section 499, Indian Penal Code, 
„claimed by him The first suggestion really means that the appellant was a deserter. 
"There can be no doubt that the two suggestions are clearly defamatory. 


Learned Advocate for the accused made a feeble attempt to show that the 
defamatory statements were true But I see no reason to differ from the finding 
of the learned District Magistrate that there 1s no basis for the accusations made 
against the appellant and that the justification by truth could hardly be invoked on 
the facts in this case. 


The main question argued in this appeal 1s whether the conviction could be 
sustained on the evidence of P W 4 in view of the privilege conferred under section 
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126 of the Evidence Act m respect of communications made by a client to his 
Advocate The records do not show that any such privilege was claimed when 
PW 4came to give evidence It should be noted that the privilege under section. 
126 of the Evidence Act could be waived by the express consent of the chent But 
as there 1s no proof of any express consent in this case, I shall deal with the decisions 
relied on 1n this case ^ 


The decision in Palamappa Chettiar v Emperor’, has been relied on by the 
District Magistrate in his judgment The accused ın that case was charged with 
defamation because his vakil put a defamatory question to the complainant and the 
vakil gave evidence that he did so on the instructions of his client and the accused 
was convicted The conviction was set aside in revision on the ground that the 
instructions of the client to the valal were 1nadmissible and the charge could not be 
sustained This decision has been dissented from in Ayeesha Bı v Peerkhan Sahib?,, 
I entirely agree with the views expressed ın the latter decision As stated in Odgers” 
Law of Libel and Slander, 6th Edition, page 197 the law presumes that an Advocate 
acts in discharge of his duty and ın pursuance of his instructions This principle 
has been referred to in In re Devara:a?, though it was held therein that the mere 
presumption is not at all conclusive and for convicting a person for a criminal 
offence, far stronger evidence will be required than such presumption alone But 
the additional evidence required 1s afforded by PW 4, Sre V N Narasinga Rao, 
Advocate, for and the reply sent by hum to the notice sent by the appellant’s Advocate 
pnor to the filing of the complaint 


Further, 1t 1s clear from section 126 of the Indian Evidence Act that the privilege 
in respect of professional communications is intended only to protect the interests 
of a chent im respect of any action or prosecution for any prior act or offence The 
privilege 1s not tended for committing any offence 


In K C Sonrexa v State of U P +, 1t was held that the right given to a client under 
section 126 of the Evidence Act ıs restricted in its operation to the purpose of 
defending him or presenting his case and the protection extends no further and that 
itis restricted in its scope by the two provisos contained in the section itself It 
was held in that decision that the defamatory imputation m the instructions to 
the Advocate would not be a privileged communication as the case would fall 
under proviso (1) to section 126 of the Evidence Act Taking the facts of the 
present case, if the accused wanted to commut the offence of defamation by put- 
ting the defamatory questions through his Advocate PW 4 he cannot obvi- 
ously claim any privilege under section 126 of the Evidence Act having regard to 
proviso (1) of that section 


It ıs clear that the privilege of a party to make a defamatory statement 1n pro- 
ceedings ın Court or to make defamatory suggestions to witnesses ıs not an absolute 
one under the Indian Peanal Code, as the Furst Exception requnes that 1t should be 
true and for the public good and the other Exceptions require good faith as defined. 
in section 52, Indian Penal Code For the foregoing reasons, the accused, who made 
the false accusations without any good faith, cannot claim the privilege under 
section 126 of the Evidence Act 


The acquittal of the accused by the District Magistrate ıs totally unjust and at 
is set aside The accused 1s found guilty of defamation The records do not dis- 
close that there was any prior conviction against the accused, who has also retired 
from mulitary service The offence in this case took place ıs August, 1963 and I am 
convicting the accused after setting aside the wrong order of acquittal in his favour 
Having regard to all these facts, ıt 1s sufficient to admonish the accused and he is 
accordingly admonished through his advocate 


RM _— Appeal allowed ; 
accused convicted 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —Mr Justice K S VENKATARAMAN. 
‘Chinnappa and another .. Pettitoner * 


Griminal Procedure Code (V of 1898), sections 337 (1) and 435 and 439—Tender of pardon under— 
Procedure—Interference tn reviston 


Normally the High Court will not interfere with the exercise of the power of tendering pardon 
by the lower Court Section 337 (1) of the Code expressly authorises a Magistrate of the First Class 
to tender pardon to any person 1n order to get a full and true disclosure of the circumstances within 
the knowledge of such person relative to the offence under investigation An order tendering pardon 
+o a person on the basis of the statement made by him relating to the offence before another Magis- 
trate under section 164 of the Code will be in compliance with the statutory requirements There 
as nothing 1n the Code which compels a Magistrate tendering pardon to examine the person agam 
aa full and record his confessional statement again when he 1s satisfied that such person has already 
made a true and full disclosure of the cu cumstances 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 

-praymg the High Court to revise the Order of the Court of the Judicial Second- class 

Magistrate at Tiruttam, dated 30th July, 1966 and made m Crl MP No 506 of 
1966 in PRC No 6 of 1966. 


R Natarajan for Jan & San and K Santhanam, for Petitioner 


S R Srinwasan, for Public Prosecutor on behalf of the State 
The Court made the following 


OnnpzR.—In Crime No 101 of 1966 of Tiruttani Police Station thiee persons; 
Chmnappa, Aruldoss and Krishnan, were charged for the murder of one Gopal- 
The confessional statement of Krishnan was recorded by the Sub-Magistrate, 
Kancheepuram, on 9th March, 1966 Subsequently on 17th June, 1966, when the 
matter was still under investigation pardon was tendered to Krishnan by the Execu- 
tive First class Magistrate, Tiruvellore, acting under the proviso to section 337 (1) 
of the Code of Crimmal Procedure. Krishnan was sought to be examined as PW I 
in the prehmmary enquiry conducted under Chapter or XVIII the Code of Cri- 
mmal Procedure by the Judicial Second-class Magistrate, Tiruttam. Objection was 
taken to this by the other two accused, Chinnappa and Aruldoss, on the ground that 
the tender of pardon was invalid, because the Executive First-class Magistrate, Tiru- 
vellore, who tendered the pardon had himself not examined Krishnan and recorded 
Tus statement but had merely relied on his prior confessional statement made on 9th 
March, 1966, before the Sub-Magistrate, Kancheepuram This objection was over- 
ruled by the learned Judicial Second-class Magistrate, Tiruttan1 This revision 
case has been filed against that order 


Section 337 (1) of the Code, so far as 1t 1s relevant, says that any Magistrate 
of the First-class may, at any state of the investigation with a view to obtaining the 
evidence of any person supposed to have been directly orindirectly concerned or 
privy to the offence, tender pardon to such person on condition of his making a full 
and true disclosure of the whole of the circumstances within his knowledge relative 
to the offence and to every other person concerned, whether as principal or abettor, 
in the commission thereof Sub-section (1-A) states that every Magistrate who ten- 
ders a pardon under sub-section (1) shall record the reasons for so doing 

In this case, the learned Executive First-class Magistrate’ Tiruvellore, after 
stating the facts says 


“ I believe the statement made by him (Krishnan) before the Sub-Magistrate, Kancheepuram, 
on 9th March, 1966, under section 164, Criminal Procedure Code, contains a true and full disclosure 
of the whole circumstances within the knowledge relative to the offence and the offender I consider 
that the evidence of approver 1s necessary to prevent the escape of the offenders from punishment and 
that 1t 15 necessary to tender pardon to the accomplice Krishnan for the purpose of obtaining evidence 
an this case to bring the offender to justice 


In my opinion, this order of the learned Magistrate complies. with the statutory 
requirements which I have quoted already ‘There ıs nothmg in the Code to 
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compel the Magistiate tendering pardon to examine the person proposed to be par- 
doned ın full and to record his whole confessional statement agzın The Executive 
First-class Magistrate was satisfied that he (Krishnan) had mede a true and full 
disclosure of the circumstances He probably put some questions to Krishnan and 
satisfied himself Su R Natarajan, learned Counsel for the petitioners, has not 
been able te c:te any decision in support of his contention, that the Executive First 
class Magistrate should once again have recorded the statement of Krishnan in 
full The two decisions cited by him, namely, A F Pers v State of Madras 1, and 
State of A P v. Ganeswara Rao?, do not touch this point. 


The other decision cited by him, Kashinath Krishna Sapat v State of Mysore?, lays 
down the criterion that the Magistrate tendermg perdon should not lightly grant 
the pardon ın a case where the remaining evidence is itself sufficient to sustam the 
conviction against the other accused I may observe that normelly this Court will 
not interfere with the exercise of the power of tendermg:pardon However, I have 
ascertained from Sri SR Srinivasan, appearing for the learned Public Prosecutor, 
what the remaining ev.dence againt the accused Chmnappa and Aruldoss 1s. So far 
as Chinnappa is concerned there ıs no doubt his confession] statement and 
so far as Aruldoss is concerned, there ıs no such confessional stetement It ıs unde- 
sirable to pronounce even a tentative opinion on the adequacy or otherwise of the 
remaining evidence It 1s sufficient to say thet I am not satisfied that this 1s a case 
where I should interfere with the tender of pardon The petition is accordingly 
dismissed 


R.M. _ Petition dismissed> 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT —Mm. Justice P RAMAKRISHNAN’ 
Public Prosecutor Appellant* 
v. 


K Ramachandra Chettiar e. Respondent 


Madras General Sales Tax Act (I of 1959) sections 16 and 45 (2) (a) and Madras General Sales Tax 
Rules, rule 26 (16)—Prosecution for wilful submission of false returns—If could bc launched in respect of suppres- 
ston after the lapse of fave years after the relevant accounting year 


It ıs no doubt true that section 16 of the Madras General Sales Tax Act, 1959 prescribes a period 
of hmitation of five years for assessing escaped turnovers and a similar time hmit 1s prescribed under 
Rule 26 (16) of the Sales Tax Rules during which an assessee 1s obliged to preserve his account books 
But these provisions cannot be construed to mean that there 1s an automatic bar for a prosecution under 
section 45 (2) (a) of the Act in respect of an offence of wilful submission of a false return in respect of a 
period prior to five years, the time linut prescribed under section 16 and Rule 26 (16) Where the, 
discovery of the inaccuracies of suppression was after a lapse of five years a prosecution can be 
launched under section 45 (2) (a) of the Act 

Appeal under section 417 of the Code of Criminal Procedure, 1898, against the 
acquittal of the aforesaid Respondent (Accused in G T No 128 of 1963) of offence 
under section 45 (2) (a) of the Madras General Sales Tax Act, 1959by the Fifth 
Presidency Magistrate, Egmore, Medras 1n his Judgment dated 17th April, 1964, 
in CT No 128 of 1963 on his file 


K  Panchapakesan, for Public Prosecutor, the Appellant 


N M Manwarma, for Respondent 
The Court delivered the following 


Jupement —These two appeals are filed by the State of Medras against the 
acquittal of the same accused person in C'T Nos 128 and 129 of 1963 on' the 
file of the Fifth Presidency Magistrate, Madras On Ist September, 1963, 
the Special Deputy Commeicial Tax Officer (Detection) South Madras 
on imspection of the place of business of the accused 1ecovered certain rough. 
account slips and bills From a perusal of these documents, the Deputy 
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Commercial Tax Officer came to the conclusion that for the assessment years- 
1956-57 and 1957-58 respectively the dealer had made suppressions of turnover 
to the extent of Rs 1,30,857 and Rs 1,81,018 respectively It wes alleged that 
in the returns of turnover prescribed under the Madras General Sales Tax Act, 
1959, the above amounts were not included, that the omission was wilful and that 
as a result the deale: 1s heble to prosecution under section 45 (2) (a) of the Madras 
General Sales Tax Act, 1959 Two charge-sheet were filed for the failure to submit 
correct returns for 1956-57 and 1957-58 respectively 


Section 45 (2) (a) of the Madras General Sales Tax Act of 1959 1eads thus 


** Any person who wilfully submits an untrue return or, not being already an assessee under the- 
Act, fails to subrmt a return as required by the provisions of this Act, or the rules made thereunder 
hall on conviction be liable to a fine 7 

Before the prosecution the Commercial Tax Officer issued a notice to the 2ccus- 
ed proposing to levy a compounding fee in heu of prosecution and for this notice the 
dealer replied that the amount reported as supression had been really included in 
the monthly returns submitted by him and therefore the prosecution might be drop- 
ped. It was alleged in the charge-sheet that the dealer did not produce any account 
or documentary evidence to support his contention and thus had failed to prove the 
correctness of the monthly returns submitted by him for the concerned years 


The learned Magistate acquitted the accused on a preliminary ground which he 
recorded 1n the following manne: Section 16 of the Madras General Sales Tex Act, 
1959, gives the authority the power to assess escaped turnovers of a dealer at any 
time within a period of five years from the expiry of the year to which the tax relates. 
In other words, for 1956-57 the assessment of escaped turnover should have been made 
within 31st March, 1962, and for 1957-58 before 31st March, 1963 Rule 26 (16) of 
the Madras General Sales Tax Rules states that accounts maintained by dealers 
together with all vouchers relating to stocks, deliveries etc shall be preserved by them. 
for a period of five years after the close of the year to which they relate, and at the 
place of business mentioned in the certificate of registration 


After referring to the above two provisions, the learned Magistrate observed 
that by virtue of the abovesaid provisions, the assessing authority has power to look 
into the accounts to detect escaped tak only within a period of five years preceding 
the detection, and that 1t would necessarily follow that the assessing authority could 
not go beyond the period of five years and seek to make a dealer hable for any 
inaccuracies in the return submitted by him for that year The detection of an 
inaccuracy 1n the return forms part of the proceeding in an assessment, and as such 
1nasmuch as section 16 prohibits scrutiny of accounts beyond a period of five years, 
the assessing authoiity cannot also proceed to scrutimse the correctness or otherwise 
of the return submitted ın respcct of the year preceding the five-year period The 
learned Magistrate therefore concluded that the prosecution was not ma:ntainable 
and acquitted the accused 


In my opinion, the learned Magistrate has not construed the above two provi- 
sions of the law correctly Section 16 provides a period of limitation for assessing 
escaped turnover, and it has nothing to do with the preservation of the accounts of a 
dealer Itis Rule 26 (16) which provides 2 time limit for preservation of the accounts 
No doubt, 1t will work hardship is a dealer 1s required obligatorily to preserve his 
accounts only for a lesser period then 5 years, with liberty to destroy them there- 
after while at the same time the assessing authority 15 given power to assess escaped 
turnover up to a tume-limit of five years A dealer, may very well say that relying 
upon the provision for destroying accounts, he has destioyed them after the shorter 
time-limit, and he 1s not in a position to show-cause against the assessment of escaped 
turnover within the five year tume-lumuit presciibed under section 16 Thet 1s the 
reason why rule 26 (16) and section 16 provides for an identical tume-lumit But, 
in the present case, the learned Magistrate has treated section 16 and Rule 26 (16) 
as providing as automatic bar against prosecution, after the lapse of five years. 
That view 1s clearly not correct One can visualise a situation where the prosecution. 
may be able to show that the nature of the data gathered by them during an 1nspec- 
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tion, are such that they could lead to the inference of the inaccuracy of the return 
submitted by the dealer even without reference to the accounts of the dealer Thus 
while one type of accuracy may be related to the suppression of escaped turnover, 
there may be other inaccuracies which may not deal with the suppression of escaped 
turnover, but still will be sufficient to justify a prosecution for submission of an untrue 
return within the meaning of section 45 (2) (a) of the Act Even 1n regard to an 
inaccuracy in regard to turnover, the turnover revealed by the data secured may be 
so large that, these data by themselves and without reference to the actual accounts 
of the dealer—whether they are capable of beng produced or not—would establish 
that the return submitted was untrue These questions have got to be investigated 
after the accused appearsin Court But they cannot be ruled out on a preliminary find- 
ing that section 16 and rule 26 (16) automatically bar a prosecution under section 45 
(2) (a), 1f the discovery of the data which led to the criminal prosecution, happens 
to be sub-cquent to the expiry of the five years penod I may add thet on this case 
the discovery of the additional data was on 1st June, 1963, while the five year period 
for the assessment of 1957-58 ended on 31st March, 1963 I1 am of opinion that the 
acquittal of the accused on the preliminary ground ın this case ıs unjustified ın the 
circumstances stated above 


The appeals are allowed and the acquittals are set aside The learned Magis- 
trate is directed torestore the cases to his file and deal with them according to law 


RM. Appeals allowed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
Present —Mr Justice KAILASsAM 
‘Shanmugham . Appellant* 
v. 7 
Angalamma Ammal .. Respondent 


Gil Procedure Gode (V of 1908), sections 11 and 47— Application for execution of something not directed 
by decree —Order made thereon without specific notice to judgment debtor of the clam—If can operate as res 

judicata against judgment debtor. 

When an application 1s for execution of something which has not been directed by the deeree 
there must be specific notice of the relief prayed for to the judgment-debtor and an order made on 
such application without such a specific notice will not operate as res judicata against the judgment 
debtor Ifthe decree-holder seeks to put 1n execution something which 1s not in the decree, specific 
notice of the claim should be given to the judgment-debtor before any bar of res judicata could be 
pleaded 





Where a preliminary decree 15 a mortgage suit directed the sale of the hypotheca free from en- 
cumbrances but the decree-holder ın execution of this decree sought for the sale of the hypotheca 
subject to an encumbrance 1n favour ofa third party and the executing Court ordered the sale subject 
tto the encumbrance as prayed for without specific notice to the judgment-debtor about the applica 
«tion. for sale subject to an encumbrance , 


Held, the order made by the execution Court will not operate as res judicata against the judgment 
«debtor so as to preclude her from filing an application under section 47 of the Civil Procedure Code to 
Set aside the sale Though the judgment-debtor was aware of the sale proclamation directing the sale 
of the property subject to encumbrance she was entitled to contend that the ordei to sell the property 
without notice to her was void and was hence hable to be set aside 
Appeal against the order of the District Court, Tiruchiwappalh dated 27th 
August, 1962, n CMA No 106 of 1961, preferred against the order of the District 
Munsif, Tnuchwappalh, dated 28th November, 1961, ın EA No 1125 of 1961 
an EP No 1855 of 1959 in OS No 660 of 1958 


P Sharfuddin and S M Amjad Naar, for Appellant 
R T Gopalakrishnan and S. K Ahmed Meeran, fo. Respondents 


The Court delivered the followmg 

JupcmMent —The third respondent, auction-purchaser,in EA No 1125 of 
1961in EP No 1355 of 1959 in OS No 660 of 1958 ıs the appellant herein E.A 
No 1125 of 1961 was filed by the first defendant ın OS No 660 of 1958 under sec- 


-— < 


*A AAO No. 129 of 1962. 18th August, 1965. 
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tion 47, Civil Procedure Code, for settmg aside the sale held on 21st June, 1961, 
as it was illegal and void and liable to be set aside A 


OS No 660 of 1958 was instituted for recovery of the amount due under a 
mortgage executed by the first defendant, the first respondent heren The State 
of Madras was impleaded as the second defendant on the ground thatit claimed some 
interest in the hypotheca by reason of a loan said to have been advanced to the first 
defendant The tnal Court negatived the clem of the State of Madras and passed 
a preliminary decree for sale on 22nd June, 1959 in favour of the plaintiff Against 
that decree the State preferred an appeal, AS No 504 of 1959, which was allowed 
on 25th August, 1960 and the encumbrance 1n favour of the State was upheld. 
Pending appeal, the decree-holder-plaintiff filed EP No 1855 of 1959 for bringing 
the hypotheca to sale on 11th November, 1959 When that petition came on for 
hearing on 17th March, 1960, an endorsement was made by the decree-holder’s 
Advocate to the following effect : 

“The property may be brought to sale subject to the Government’s encumbrance over the property 
This 1s without prejudice to the contentions 1n the appeal by the Government " 
The petition was then posted to 26th March, 1960 for settlement of proclamation. 
Proclamation was issued for sale of the property on 29th June, 1960 subject to the 
security mortgage for Rs 1,600 1n favour of the second defendant, without prejudice 
to the decree-holder’s contention in the appeal There was no bid at the sale held 
1n pursuance of this proclamation and therefore the decree-holder filed applications 
for reducing the upset price — It 1s not disputed that the judgment-debtor was served 
with notices of these applications The upset price was reduced to Rs 4,500, then 
to Rs 3,500 and ultimately to Rs 2,550 The property was ultimately sold and 
purchased by the third respondent appellant on 21st June, 1961, for Rs 2,550 
As already TAA E A. No 1125 of 1961 was filed on 18th July, 1961 for setting aside 
the said sale 


The trial Court held that the judgment-debtor ought to have filed an application 
under Order 21, rule 90, Civil Procedure Code, and that a petition under section 47, 
Civil Procedure Code, does not he It also held that the judgment-debtor has failed 
to prove that the sale was fraudulent or collusive or that ıt was vitiated by any irre- 
gulanty or illegality, and dismissed the petition On appeal the learned District 
Judge held that the application under section 47, Civil Procedure Code, was main- 
tainable and that the sale by the executing Court of the hypotheca subject to an 
encumbrance in favour of the State of Madras, 1s not in accordance with the decree 
and as such the sale 1s liable to be set aside He also held that as the execution was 
of the decree of the trial Court, subsequent to the passing of the decree by the appellate 
Court, without the necessary modification, 1t cannot be sustained He further held 
that as the execution of the decree was beyond the powers of the executing Court, 
no question of res judicata would arise In the result, the appeal was allowed and 
the sale was set aside Hence this appeal by the auction-purchaser. 

In this appeal Mr Sharfuddin, learned Counsel for the appellant, did not con- 
tend that an application under section 47, Civil Procedure Code, does not lie He 
however contended that the judgment-debtor had ample notice of the proceedings 
which resulted 1n the sale of the property subject to the encumbrance ın favour of the 
second defendant and as she did not raise the objection that the executing Court 
had no jurisdiction to execute the decree as the decree that was executed was that 
of the trial Court after the passing of the decree in appeal mod fying the trial Court’s 
decree, she 1s barred by constructive res judicata from raising these questions. 

It 1s found from the records that the prelimmary decree in OS No 660 of 
1958 was passed on 22nd June, 1959 directing the defendants to pay into Court the 
sum of Rs 1,272-8-0 before a particular date and 1n default directing the hypotheca 
to be sold Clause (6) m that decree states . 

** The second defendant be and 1s hereby declared not to be entitled to any prior charge over the 
property 

It was this decree that was put ın execution in EP No 1355 of 1959 This 
appeal, as already stated, preferred by the State was allowed on 25th August, 
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1960 Pending that appeal an endorsement was made in the execution petition. 
on 17th March, 1960 that the property may be sold subject to the encumbrance 
in favour of the second defendant and the executing Court also directed the sale 
of the property subject to that encumbrance According to the appellate decree 
the priority claimed by the second defendant was upheld But even though the 
decree of the trial Court was modified in appeal, the decree-holder did not intimate 
to the executing Court about the modification of the decree It ıs also seen from 
the records that the judgment-debtor was not put on notice regarding the endorse- 
ment made by the decree-holder’s Advocate in the execution petition on 17th 
March, 1960 I£ does not also appear that the judgment-debtor was aware of 
the order of sale subject to the encumbrance m favour of the second defendant 

But 1t 1s not disputed that she was aware of the proclamation of sale of the property 
and of the subsequent proceedmgs which resulted m the reduction of the upset 
price. 


- On the facts stated above, two questions arise for consideration Firstly, 
the decree that was sought to be executed was different from the decree that was 
passed ‘The decree as 1t stood did not provide for the sale of the hypotheca subject 
to the encumbrance 1n favour of the second defendant But the sale ordered for 
29th June, 1960 directed the sale of the hypotheca subject to the encumbrance in 
favour of the second defendant There 1s nothing to indicate that the judgment- 
debtor had notice of this direction 1n the sale When the sale was ordered on 29th 
June, 1960, the appeal by the State had not been disposed of and there was no 
warrant on that date for selling the property subject to the encumbrance 1n favour 
of the second defendant It ıs thus clear that the executing Court was not acting 
withm its jurisdiction in having directed the sale of the hypotheca subject to 
the encumbrance in favour of the second defendant But Mr Sharfuddin, learned 
Counsel for the appellant, submitted that even though the direction to sell was not 
m accordance with the decree, the judgment-debtor should not be allowed to raise 
this question as she failed to put forward this contention m the proceeding which 
resulted 1n the proclamation of sale and the further proceedings which resulted in 
the reduction of the upset price to Rs 2,550 But the learned Counsel was unable 
to point out from the record that the judgment-debtor had notice before the sale 
was ordered by the Court directing sale subject to the encumbrances 1n favour of 
the second defendant Though she was aware of the proclamation directing the 
sale of the property subject to encumbrance she 1s entitled to contend that the order 
to sell the property without notice to her 1s void and 1s hable to be set aside 


It has been observed in Ramaswami Naik v Ramaswam: Chet! as follows :— 


* When, however, 1t 15 endeavoured to obtain in execution something not granted by the decree, 
mere notice to the defendant that further execution 1s to be applied for, will not be sufficient to make 
the order res judicata against him And where the application 1s not for the execution of some- 
thing which has been directed to be done by any decree or order so as «fso facto to carry information as 
to what the claim made and the relief prayed for are, notice to the judgment-debtor without inserting 
the specific prayers will not render the order made upon such application res judicata AS In 
our opmion the decree did not order the sale of the interests of defendants 2 to 5 in the zamindari 
during the hfetume of the first defendant, and as they had no notice that ıt was intended to apply for a 
sale of their interests we think the two orders 1n question do not render the orders for sale res 

Judiata against them ? 

Thus, ıt will be seen that when an application 1s for execution of something which 
has not been directed by the decree, there must be specific notice of the relief prayed 
for to the judgment-debtor, and a mere notice to hum that further execution has 
been apphed for, will not be sufficient to make the order res judicata against hum. 
In this case there 1s nothing ın the record to indicate that the judgment-debtor 
was put on notice of the fact that the property was to be sold subject to the 
encumbrance 1n favour of the second defendant, which direction 1s not 1n. conformity 
with the decree In Adaikappa Chette v Natesa Chetty®, ıt was held that when the 
judgment-debtor had no sufficient notice of the right clarmed against him, the order 
passed in execution proceedings cannot operate as res judicata ‘The decision in 


———— Cr rr ey 
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Narayana Pattar v Gopalakrishna Pattar!, was cited with approval It was observed. 
(at page 356) : 


** The appellant's application was not for the execution of something which had been directed to 

be done by any decree or order, so as 1fso facto to convey information to the respondents as to what the 
claim made and the relief prayed for were, but in regard to a matter of which, so far as the question 
of interest at least was concerned, they could not without bemg expressly apprised have become aware 
of Consequently, the notice issued to them, such as ıt was, was insufficient to fix them with the kno w- 
ledge of the clatm for interest and thereby bar them from raismg any controversy 1n the matter of their 
failing to appear on the date fixed.” 
In Chidambara v Kandaswami?, ıt was held that where there 1s nothing more than. 
the non-attendance at the hearing of an application to settle the terms of a sale 
proclamation, the non-attendance cannot be taken to be estoppel by the principle 
of res judicata thereafter so as to prevent him from pleading that the property was not 
hable to attachment in execution by 1eason of that non-attendance. From the 
decisions cited above, it 1s clear that if the decree-holder seeks to put 1n execution 
something which 1s not in the decree, specific notice should be given to the judgment- 
debtor before any bar of 1es judicata could be pleaded In this case, the appellant 
has not succeeded in establishing that the judgment-debtor had notice that the 
property was to be sold subject to the encumbrance 1n favour of the second defendant 


Mr Sharfuddin, learned Counsel fo1 the appellant, relied on several decisions 
wherein it has been held that when a judgment-debtor could have taken a defence 
and if he had failed to take ıt, or after taking ıt he did not succeed in ıt, he would not 
be allowed to take the same ground in subsequent proceedings It 15 unnecessary 
to refer to these decisions as the proposition 15 not disputed by the learned Counsel 
for the judgment-debtor All that the learned Counsel for the judgment-debtor 
contended was that thus execution was contrary to the terms of the decree, apart 
from the question that the executing Court had no jurisdiction to put the property 
to sale subject to the encumbrance, as the judgment-debtor had no notice of any of 
the proceedings which resulted ın the order of sale subject to the encumbrance in 
favour of the second defendant. This pomthas to be found ın favour of the judgment- 
debtor. 


In this view, it 1s unnecessary to consider the other question whether the exe- 
cution of the decree as passed by the trial Court, after 1t has been modified 1n appeal, 
is valid I agree with the finding of the lower appellate Court that the sale by the 
executing Court of the property subject to the encumbrance im favour of the second 
defendant cannot be held to be vahd 


In the result this appeal ıs dismissed with costs No leave 
VK. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT —Mr_ Justice K VEERASWAMI AND Mr. Justice P KUNHAMED 
KUTTI. 


Ts. Pl Chidambaram Chettiar and others 
y. s 


Commussioner of Income-tax, Madras . . Respondent. 


Indian Income-tax Act, 1922 (XI of 1922), section 34 (1) (a)—Back — assessment-—Conditions 
fer invoking junisdwtwn— Reasonable belief of under-assessment and resulting from non-disclosure on the 
part. of assessee—Essential—-Matenal facts as to the recept of a sum—Duty on the part of assessee to 
disclose fully and truly—Assessee, money-lender—Principal and interest due from a debtor—Settlement 
of sum due under a compromise deciee—Duscharge of amounts due under the decree—Original assessment of assessee 
Information about a receipt of a further sum by assessee, furnished by another Officer—No further materials before 
the Offier—Gompletion of assessment without including the further recespt—Subsequent reassessment proceedings 
—Iniiration on the basis of accounts and testimony of debtor—Validity of proceedings 


Appropriation—Recerpt by assessee of sums ın addition to sums already vecewed under the compromise decree 
— Not entered wn the accounis—Open payment—Question between assessee and the Revenus—Principal and interest 


—Apfropriation between—Presumption of appropriation in a manner least disadvantageous to assessee— Receipt 
not assessable 


Reassessment—Order of Officer set aside wn appeal —Remand— Direction to Officer to re-do assessment accord- 
ang to law and after gwing an opportunity to assessee to rebut evidence—Validity of notice of reassessment not in 
question at all—Effect of appellate order—Nottce, of also set aside 


Words and Phrases—'* Information" , 


In respect of the loans advanced to the debtor by the father of the assessee, carrying on money- 
lending business, the debtor executed a mortgage for the payment of principal and interest due In 
asuitfiled by the fatherofthe assessee on the foot of the mortgage to recover the total amount of 
Rs 5,50,573 consisting of the principal and interest, a compromise decree was passed Under the 
decree the assessee was to receive a sum of Rs 3,50,500 on or before 1st October, 1945, in full satisfac- 
tionot his claims The assessee had received the entire sum due under the decree ` Before the origina] 
assessment for the assessment year 1944-45 was completed, the Officer received information from 
another Officer, that the assessee had received another sum of Rs _ 1,50,000 from the debtor during the 
account year in question The assessee denied the receipt of the sum and the Officer in the original 
assessment made the remark that further details have to be called for from the other Officer as regards 
that sum and proceeded to complete the assessment without considering the question of assessa bility 
-of the further recept “Then 1n reassessment proceedings under section 34 (1) (a) commenced in 1953, 
the Officer brought to tax the receipt of the sum of one and half lakh of rupees as a secret receipt got 
by the assessee quite apart from the compromuse decree, on the basis of the entries in the account books 
of the debtor On appeal the Appellate Commissioner set aside the order to enable the Officer to 
re-do the same according to law after taking proper evidence and giving an opportumty to the assessee 
to rebut such evidence The Officer after remand, the Appellate Commissioner and the Tribunal 
on further appeals, held the sum was assessable as mterest income Hence the reference under section 
:66 (1) at the instance of the assessee 


. Applicants* 


Held, that though the reassessment proceedings had been validly mitiated, yet the sum was not 
assessable to tax To. 

Two conditions must co-exist for the purpose of invoking the jurisdiction to reassess The Officer 
must have reason to beheve that there has been under-assessment and he must have reason to believe 
also thatthe under-assessment has resulted from non-disclosure of material factson the partof the 
assessee It 1s not necessary that the omission or failure on the part of the assessee and escape of income 
from assessment should be found as a condition precedent All that section 34 (1) requires is that 
the Officer should have reason to believe that asa result of omission or failure on the partof the 
assessee income has escaped assessment in the particular year 


Whether there 1s a failure or omission to disclose on the part of the assessee 1s a factual matter 
fo. determination in each case Itis true that the section should not be used fur filling up the 
deficiency of the assessing authority in theoriginalassessment But onceall the primary facts are 
before the assessing authority he would require no further assistance by way of disclosure 


The duty to disclose islaid by the law on the assessee, and the duty 1s to disclose fully and truly 
all the material facts necessaryfor a particular year It 1s not any information that the department 
may have as to the receipt that will dispense with the necessity of the assessee to discharge his duty 


Where a certam sum received has not been brought into the accounts of the assessee, 1tis not 
possible to attribute to the receipt any particular method of accounting and there 1s no appropriation 
of the sum so received, and it ıs therefore an open payment by a debtor toa creditor-assessee sma 
question between the assessee and the Revenue, the presumption that the taxpayer is entitled to 
appropriate payments as between principaland interest 1n the manner least disadvantageous to 
himself 15 applicable 
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In an appeal against the order of reassessment made by the Officer, where the question of the 
validity of the notice of reassessment was not in issue, the order of the Appellate Authority reman- 
ding the matter to the Officer to re-do the case according to law after taking evidence properly and 
giving an opportunity to the assessee to rebut such evidence, would not have the effect of annulling 
or quashing the notice of reassessment itself 


Clause (a) of section 34 (1) does not use the word ‘ information " which occurs only in clause 
(b) What ‘* information " in clause (b) means and includes, 1t 1s difficult and also not expedient to 
comprehensively define Obviously itis of wide import and may comprehenda variety of things 
including new facts, the correct position of laworanew aspect of 1t oreven perhaps a legislative 
amendment compelling a retrospective deeming and so forth 


Held on facts In the original assessment the Officer did not have the materials to find that 
the sum ıs question had been received by the assessee The assessee had failed to disclose fully and 
truly the material facts relating to the sum Even on the assumption that the department had 
information before the original assessment, as to the receipt of the sum, on the materials in its hand, 
that information was inadequate to justify a conclusion that the income had escaped assessment 
The information, consisting of the copy of the entries in the accounts of debtor and the statement 
and evidence of his agent, which alone showed the full particulars and circumstances of the 
receipt and proved that the assessee had failed to disclose the income and the same had escaped 
assessment, was received by the department subsequent to the original assessment The sum 
EE res an open payment must be held to be appropriated towards theprincipal and hence not 
assessable 


Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66(1) of the Indian Income-tax Act, 1922 (XI of 1922), m R.A. 
No. 570 of 1962-63 (nI T.A No 5427 of 1961-62—Assessment year 1944-45). 


M. Uthama Redd mstructed by King @& Partiidge, Attorneys for 
Applicants 


V Balasubrahmanyan, Special Counsel for Income-tax, on behalf of 
Respondent. 


The Judgment of the Court was delivered by 


Veeraswami, J.—This reference relates to the assessment year 1944-45 corres- 
ponding to the accounting year ended on 12th April, 1944. The assessee is 
a money-lender at Tiruchirapalli His father Palaniappa Chettiar, who was 
carrying on business at that place, had made various advances to Nalla- 
thambi Sakkarat Manradiar known as, Pattayagar, a prominent landlord in 
Coimbatore District, on promissory notes which, in all, amounted to 
Rs 1,38,535 as on 6th July, 1932 towards principal and Rs 1,34,965 towards 
interest Including a further cash advance of Rs 2,500, the Pattayagar exe- 
cuted a mortgage on that day securing repayment of the aggregate amount of 
Rs 2,76,000. 71111938, only a sum of Rs 13,620 was paid by the mortgagor in 
part payment of the debt. On 14th December, 1940, the mortgagee instituted a 
suit to enforce the mortgage and recover Rs. 5,50,573 made up of the principal sum 
of Rs. 2,76,000 and interest of Rs 2,88,193 less the sum of Rs 13,620 paid by the 
mortgagor. In September, 1943 the suit was compromised and on 5th October, 
1943 a decree was passed im terms of the compromise according to which the 
mortgagee was to receive Rs 3,50,500 on or before Ist October, 1944 in full 
satisfaction of his claim with interest at 3 per cent. per annum on amounts 
remaining unpaid. The debt under the compromise decree was discharged by 
payment partly 1n cash and partly by sale ofthe hypotheca to third parties with 
directions to the purchasers to pay the proceeds to the decr¢e-holder Sometime 
before October 1945, Pattayagar died and his eldest son paid Rs. 78,405 on 
18th eee 1945 which was the sum still outstanding, and discharged the 
entire debt. 


For the assessment yeat 1944-45, Chidambaram Chettiar, as the karta of 
his Hindu undivided family, was assessed under section 23 (3) on 12th February, 
1946 on a total income of Rs. 78,556 which, on appeal, was reduced to 
Rs. 53,153. Before the original assessment order was made the Income-tax Officer, 
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who made it, had received information. from the Income-tax Officer, at 
Erode that the Pattayagar had paid the assessee a sum of Rs. 1,50,000 
during the year ended 12th April, 1944, and on 28th March, 1945, the Income-tax 
Officer, in the course ofthe orginal assessment, raised this question. As the 
assessee denied the receipt, the Income-tax Officer made the following remarks 
on 27th May, 1945 ın his order-sheet for 1944-45: 


“It 1s denied that there was any secret understanding not to show the payment¥cf Rs. 1,50,000 
"The receipt of this amount is entirely demed . The Income-tax Officer, Erode, should 
be asked to give further details and to ask the Pattayagar to produce evidence of the pay- 
ment In any event, this should come up for consideration only in the assessment year 
1944-45 as only the excess over Rs 2,76,000 plus legal expenses can be treated as interest 
incomein the hands of the assessee and so, the assessment for 1944-45 should not be held up 


pending further investigation” 7 


No further action would appear to have been taken by the Income-tax 
Officer till the original assessment was completed in February, 1946 After 
further investigation, the Income-tax Officer acting under section 34 (1) (a) and 
section 23 (3) issued a notice to the assessee dated 9th March, 1953 1n answer to 
which the assessee filed a return as before for the assessment year 1944-45 again 
denying receipt of the sum of Rs 1,50,000 The Income-tax Officer proceeded 
on the basis that assessee's method of accounting was the Chetty system Mainly 
relying on the entries 1n the account-books of the Pattayagar supported by the 
evidence of his agent, the Income-tax Officer found that the Pattayagar had 
paid the assessee ın cash Rs 10,000 on Sth September, 1943 and Rs 1,40,000 
on 28th September, 1943 There was also entries in the Pattayagar’s 
accounts of borrowal of two sums from third parties before they were paid 
over to the assessee A sum of Rs. 1,00,000came to the Pattayagar from 
K. R. Easwaramoorthy Goundar on 24th September, 1943 which was evident 
from the account-books of Easwaramoorthy Goundar and his drawal of 
Rs 1,00,000 from the Imperial Bank of India, Tiruppur. The entries 1n Pattayagar's 
accounts contained full details of the settlement which preceded the compromise 
decree According to these entries, the claim in the mortgage suit was settled 
between the parties at Rs. 5,00,500 of which Rs  1,50,000 was to be paid 
1n cash before the next bearing of the suit and for the balance a compromise 
decree should be passed A further detail found in the entries was that a sum 
of Rs. 34,840, which the Pattayagar, as Receiver appointed in the suit, had 
deposited into Court, might be drawn out by the decree-holder towards partial 
payment of Rs. 3,50,500 With reference to these entries and details, the 
Income-tax Officer concluded that the suit claim at the time of the compromise 
being about Rs. 6,50,000 and as the compromise decree covered a sum of 
Rs 3,50,500, the assessee and the Pattayagar must have secretly agreed between 
themselves that the former should give up Rs. 1,50,000 and the latter should 
pay the remaining Rs 1,50,000 to the assessee in cash. On that view, he found 
that the assessee failed to disclose receipt of Rs. 1,50,000 and brought it to tax. 
There was an appeal against his order which was allowed ona short point, 
namely : 

* On perusing the Income-tax Officer’s grounds and the representative’s arguments, I 
{Appellate Assistant Commissioner) find that the appellant has not been given an opportunity 
to cross-examine those parties whose statements have been made use of by the Income-tax Officer 
against the appellant I therefore set aside the order to enable the Income-tax Officer to re-do 
the same according to law after giving an opportunity to the appellant to place all his cards 
before the Department as well after allowing him to cross-examine the parties whose statements 
the Income-tax Officer wants to make use of against the appellant "*. 


When the matter went back to the Income-tax Officer, he proceeded under 
‘section 23 (3) and section 34, and after complying with the directions of the 
Appellate Officer, found over again that the assessee had received a sum of 
Rs. 1,50,000 1n the accounting year and he did not bring the sum to his books 
and that there was thus a deliberate concealment of the income The appeal 
and a further appeal by the assessee failed. Under section 66 (1) of the 
Tncome-tax Act, the following questions have been referred to us : 
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“(1) Whether assessment under section 34 was valid and proper? 


(2) Whether the Income-tax Officer rightly acted in giving effect to the order of the 
Appellate Assistant Commissioner setting aside the assessment to re-do the same 2ccordimg to 
law after giving an opportunity to the appellant to place all his cards beforethe Department? 


(3) Whether Rs 1,50,000 1s taxable as income of the year of account?" 
These questions were considered by the Tribunal but were found against 
the assessee 


A three-fold submission 1s made for the assessee on the first question. 
The first ıs that there was a determination in the original assessment order that 
the sum of Rs 1,50,000 would not be income of the assessment year 1944-45 but 
of 1945-46 and that, therefore, the second Income-tax Officer could not 
reasonably believe that the 1ncome had escaped assessment in the assessment year 
1944-45 The second is that assuming that there was under-assessment and 
there was failure on the part of the assessee to disclose, there was no casual 
connexion between the two. The third isthat the only primary releyant fact 
being whether Rs 1,50,000 was received in the accounting year, this was within 
the knowledge of the First Income-tax Officer and, therefore, there was no fresh 
1nformation subsequent to 12th February, 1946. 


We are not satisfied that there is substance in any of these submissions, 
Assuming——t'1s not necessary to decide on the view we take—that a factual finding 
or determmation by the assessing authority in relation to any question as to the 
receipt of mcome or as to whether ıt can be taken into account 1n any particular 
year cannot be reopened by the same authority under section 34 (1), it 1s not 
possible to accept the contention for the assessee that there was any such deter- 
mination :n this case by the first Income-tax Officer. He had no doubt infor- 
mation that the assessee was 1n receipt of Rs 1,50,000 in the accounting year 
but as he himself stated 1n his order-sheet, there were not enough materials before 
him to establish the fact of receipt and further that it had escaped assessment. 
When he made it clear that in order to come to a conclusion it was necessary to 
get further materials both from the Income-tax Officer at Erode and the Pattaya- 
gar as well as other sources, hardly would it be justifiable to impute to him 
a determination that the receipt was a fact that 1t should be considered only in the 
following assessment year. His observations that only the excess over 
Rs. 2,76,000 plus legal expenses could be treated as interest or income 1n the hands 
of the assessee and, therefore, the sum of Rs. 1,50,000 should come up for 
consideration in the next assessment year cannot be regarded as a determination 
of the question, because ın point of fact he was unable, on the materials before 
him to arrive at a finding that the amount had been received. It was only when 
the second Income-tax Officer received, subsequent to the original assessment, an 
extract of the relevant entries from the account-books of Pattayagar, supported 
by the oral statement and evidence of his agent, that he was ına position to 
find that the sum had been received by the assessee ın the accounting year and 
that it had escaped assessment It cannot, therefore be said that the Second 
Income-tax Officer could not reasonably believe that theincome had escaped 
assessment. 


The second ground is based on the language of section 34 (1) (a) which 1s 
that forits application, the Income-tax Officer should have reason to believe that 
by reason of the omission or failure on the part of an assessee to disclose fully 
and truly all material facts necessary for his assessment for a particular 
year, income, profits or gains chargeable to imcome-tax have escaped 
assessment for that year or have been under-assessed. The belief of the Officer 
is as to escapement of income and the belief should not bea product of 
imagination or speculation. There must be reason to induce the belief. 
Further, the belief should be that by reason of omission or failure on the part 
of the assessee to disclose fully and truly the material facts, 1ncome bas escaped 
assessment in any particular year. Unless the escapement ıs as consequence or 
result of such omission or failure, the provision will have no application. As 
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rightly pointed out for the assessee, there should be a causal connexion between 
the particular conduct of the assessee and the result, namely, income 1n conse- 
quence escaping assessment But it is not necessary, in our opinion, that for 
invoking the jurisdiction under section 34 (1) (a) and initiating. action thereunder, 
omission or failure on the part of the assesseeand escape of income from 
assessment should be found asa condition precedent AH that the section 
requires is that the Income-tax Officer should have reason to believe that asa 
result of omission or failure on the part of the assessee, income has escaped 
assessment 1n a particular year Such a belief, as wethink, could not of course 
be entertained by the Income-tax Officer if he had no reason to think that escape- 
ment was by reason of omission or failure on the part of the assessee 

Jt 1s urged, therefore, that the under-assessment, if any, was not due to any 
failure of the assessee to give all facts or any omission on his part to disclose 
material particulars and that so far as he is concerned, he ıs still denying the 
receipt If the Income-tax Officer had information, as 1t was alleged, that the 
assessee had received the sum, it was his duty, as the argument proceeds, to have 
it investigated Learned Counsel for the assessee asked how could the Revenue say 
that there was failure on the part of the assessee to disclose, when 1t had already 
been ın possession of information as to the receipt and its escapement from 
assessment He argues, therefore, that failure or omission on the part of the 
assessee did not result in under-assessment. - 


Learned Counsel, as we said, 1s right on his legal submission as to the require- 
ments to be satisfied for application of section 34 (1) (a) As observed by the 
" Supreme Court in Calcutta Discount Co., Ltd v. Income-tax Officer? before the 
Income-tax Officer assumes jurisdiction to start proceedings, two conditions must 
co-exist to invoke the jurisdiction, namely, (1) he must have reason to believe that 
there has been under-assessment and (2) he must have reason to believe also that 
under-assessment has resulted from non-disclosure of material facts It 1s also 
true that section 34 (1) (a) should not be used for filing up the deficiency of the 
assessing authority inthe original assessment proceeding E M. Muthappa Chettiar 
y. Commissioner of Income-tax?. Whether there 1s a failure or omission to disclose 
on the part of the assessee 1s a factual matter for determination ın each case. 
But once all the primary facts are before the assessing authority, as was pointed 
out 1n Calcutta Discount Co, Ltd v Income-tax Officer) he requires no further 
assistance by way of disclosure. This Court said in E. M Muthappa Chettiar v 
Commissioner of Income-tax? 

* Cases sought to be brought within section 34 (1) (a)should strictly fall within that 
provision and 1t 1s for the department to show that the necessary conditions forthe exercise of 
jurisdiction are fully present The Department is not at liberty to take hold of any and every 
circumstance, Call 1t non-disclosure of material facts and set the machinery of re-assessment in 
motion If this were to be permitted, there is every danger of this provision of law being used as 
an instrument of oppression against the assessee The true position is thatif the Income-tax 
Officer was left ın the dark in respect of basic and crucial facts relevant to the assessment, he has 
Jurisdiction to reopen the assessment and pass orders of re-assessment ” 

Learned Counsel for the assessee says that the primary fact, namely, that the 
assessee was 1n receipt of Rs. 1,50,000 was before the Assessing Officer, before he 
completed the assessment for the assessment year 1944-45, though the receipt was 
denied by the assessee and that if he required further materials, he should have 
asked for the same or proceeded with his investigation before completing the 
assessment and not completed the assessment and postponed investigation and 
gathering of materials If the primary fact was before the assessing authority, 1t could 
not then be said, according to learned Counsel for the assessee, that there was any 
omission or failure on the part of the assessee, to disclose that fact, so, the escape- 
ment, 1f any, could not truly be said to be the consequence of any omission or failure 
of the assessee to disclose. A part of the argument 1s not without some force The 
First Income-tax Officer did have the information before he completed the assess- 
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ment for 1944-45 that the assessee had received a large sum in the accounting 
year which he had not shown 1n his return, and it was his duty to have further 
Investigated into 1t so that he might be able to come to a definite conclusion on it 
before completing the assessment. It, however, appears that he did not proceed 
with the investigation then and there because he was of opinion that, ın any case, 
the receipt, 1f true, would be relevant for consideration only 1n the following year 
of assessment In the circumstances, can 1t be said that there was failure or 
omission on the part of the assessee to disclose? There can be only one answer to 
this question that 1s against the assessee. Throughout he kept on denying the 
1eceipt, though he is not now in a position to dispute the factual finding of all 
the authorities below 1n respect of ıt The duty to disclose 1s laid by the law on 
the assessee, and the duty 1s to disclose fully and truly all the material facts 
necessary for the assessment for particular year. When the assessee denied the 
fact of receipt, ıt cann-t be said that he discharged that duty. It 1s not any 
information that the Department may have as to receipt that will dispense with the 
necessity of the assessee to discharge his duty It 1s obvious from the order-sheet 
of the First Income-tax Officer that, as a matter of fact, beyond the 1nformation 
that there was payment by the Pattayagar to the assessee of a sum of Rs 1,50,000 
in the accounting year, there was no further material on which the information 
could be substantiated Further, even if there was information as to the receipt, 
on the materials before him, the First Income-tax Officer had no reason to think 
that 1t had escaped assessment The assessee could successfully avoid section 
34 (1) (a) only if he could show that not only the First Income-tax Officer had 
information as to the receipt but also as to the factum of its escapement from 
tax’ Chatturam | Horibam Ltd v Commissione of Income-tax 14 On the 
facts in this case, there is no doubt that the assessee failed to disclose fully and 
truly the material facts relating to the sum of Rs 1,50,000 and the information 
with the First Income-tax Officer before he completed the original assessment 
was inconclusive and was not such as to enable him to find, as a fact, that the 
assessee had received the sum The second ground of the assessee in relation to 
the first question fails. 


The next contention 15 that there was no fresh information in respect of the 
sum of Rs 1,50,000 subsequent to 12th February, 1946 when the original 
assessment was completed and section 34 (1) (a) would not, therefore, be pro- 
perly invoked It is said that the primary relevant fact 1s whether the assessee 
was 1n receipt of the amount and that was within the knowledge of the assessing 
authority before that date, and if that were so, itis impossible to say that there 
was fresh or subsequent information so as to justify action under section 34 (1). 
The argument for the assessee goes so far as to suggest that ın the circumstances 
neither clause (2) nor clause (b) of section 34 (1) would be applicable The 
Revenue ın this case has not relied on clause (b), and in fact. the "first and 
second orders under section 34 proceedeu on the basis that there was omussion 
or failure on the part of the assessee to make full and true disclosure of alt 
material facts In our opinion, the Revenue was, in the circumstances, justified 
in doing so It is not necessary to reiterate that in the original assessment 
proceedings and before and after the proceedings under section 34, the assessee 
persisted in his denial of the receipt, and the insufficient material in the form of 
a communication from the Income-tax Officer, Erode, to the Assessing Officer did 
not establish the fact of omission or failure on the part of the assessee to make 
a true disclosure It was only when, after the original assessment, the copy of 
the relevant entries of the accounts of the Pattayagar, the statement and evidence 
of his agent were recorded that the Revenue could possibly find on the question 
of omission or failure of the assessee As already mentioned and as pointed 
out ın Chatturam Hortiram | Ltd. v | Commussioner of Income-tax* ıt is not 
any information for purposes of clause (a) of section 34 (1) that will suffice but 
it must be such material as will show not merely the assessee was in receipt of 
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income In an accounting year, which he omitted or failed to disclose, but such 
income had also escaped assessment Even assuming that the Department had 
information before making the original assessment that the assessee was in 
receipt of the income, which, as we said, the Department, on the material 10 its 
hands, at the time of the original assessment could not decide, that 1nformation 
certainly was inadequate to justify a conclusion that the income had escaped 
assessment The information consisting of the copy of the entries in the 
Pattayagar’s accounts and the statement and evidence of his agent which alone 
showed the full particulars and circumstances of the receipt and proved that the 
assessee had failed to disclose the income and the same had escaped assessment, 
was received by the Department subsequent to the original assessment. On facts, 
the assessee 1s not correct in his contention that there was no fresh information 
received by the Department subsequent to 12th February, 1946. 


Clause (a) of section 34 (1) does not use the word **information" which occurs 
only in clause (b) What “information” in clause (b) means and includes, 
it is difficult and also not expedient to comprehensively define Obviously it 
is of wide import and may comprehend a variety of things including new facts, 
the correct position of law or a new aspect of ıt or even perhaps a legislative 
amendment compelling a retrospective deeming and so forth The Supreme Court 
1n Maharaj Kumar Kamal Singh v. Commissioner of Income-tax* held that the word 
“information” in its plain grammatical meaning included information as to facts 
and information as to the state of thelaw. It was also pointed out that sections 
Fd and 35 did not limit. the amplitude of the word. Observed the Supreme 

ourt: 


$e 1 it would be unreasonable to limit it to information as to the facts on the extra- 
neous consideration that some cases of assessment which need to be revised or rectified on the 
ground of mistake of law may conceivably be covered by sections 33 B and 35 Besides, the 
application of these two sections 1s subject to the limitations prescribed by them, and the fact 
that the said sections confer powers for revision or rectification would not be relevant and 
material in construing section 34 (1) (b) we would accordingly hold that the word 
*informatton' 1n section 34 (1) (b, includes information as to the true and correct state of the 
Jaw and so would cover information as relevant judicial decisions". 


On that view, ıt was held that the decision of the Supreme Court there in 
question should be treated as information within section 34 (1)(b) In the course 
of its judgment, the Supreme Court adverted to the position that under the Expla- 
nation to section 34 the fact that with due deligence material facts could have 
been discovered by the Income-tax Officer from the account-books or other evi- 
dence produced by the assessee before him would not constitute disclosure. 
Learned Counsel for the assessee contended on the strength of Ananthalakshmi 
Ammal v. Commissioner of Income-tax? that a change of opinion of the Income- 
tax Officer on a factual matter did not amount to definite information within the 
meaning of section 34 to enable him to exercise the powers thereunder. But we 
have already held that the Income-tax Officer 1n the course of the original assess- 
ment proceedings did not in his order-sheet express any definite or conclusive 
opinion; nor could he doso on the scanty materials before him at the time as to 
the factum of the receipt and its escapement from tax Our attention was 
invited to a number of decisions as to what constituted information for purposes 
of section 34 in the context of the particular facts but we think it unnecessary to 
specifically refer to them not only because they were decided on tbe language of 
the section as 1t stood at the relevant time of those decisions but the power in this 
case was exercised not under clause (b) as we said but under clause (a). The 
stress 1n that clause is not on receipt of subsequent information giving rise to a 
belief ın the Income-tax Officer that the income, profits or gains chargeable to tax 
had escaped assessment in a year but on the omission or failure on the part of the 
assessee to make a return of his 1ncome under section 22 of any year or to disclose 
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fully and truly all material facts necessary for assessment for that year. This 
clause impliedly places a duty on the assessee to make a full disclosure and if the 
Income-tax Officer has reason to belive that there has been such failure or omission 
and as a result, the income, profits or gains chargeable to tax had escaped assess- 
ment, he would be justified 1n invoking his jurisdiction. under that clause. We 
"have already referred to Calcutta Discount Co, Ltd. v. Income-tax Officer? 
an which the Supreme Court held that the jurisdiction under clause (a) arises if 
both the conditions, (1) the Income-tax Officer having reason to belive that the 
1ncome has been under-assessed and (2) such under-assessment occurred by reason 
of omission or failure on the part of the assessee to make a return of his 
income under section 22 or omussion or failure on his part to disclose fully and 
truly all material facts necessary for his assessment for that year, are satisfied as 
a condition precedent. We are of opinion that this twin requisite 1s satisfied in 
this case and the jurisdiction, in section 34 (1) (a) has been properly invoked. The 
‘first question under reference should, therefore, be answered 1n the affirmative 


We think there 1s very little substance in the second question for our consi- 
deration The contention of the assessee 15. that having regard to the terms in 
"which the Appellate Assistant Commissioner set aside the first order of the Income- 
tax Officer under section 34, the second order under that provision, 1nasmuchas 
no fresh notice was given under section 34, is invalid and without jurisdiction. 
"Ihe Appellate Assistant Commissioner in setting aside the order said: 

“I therefore set aside the order to enable the Income-tax Officer to re-do the same according 
to law after giving an opportunity to the appellant to place all his cards before the department 

*Re-do" according to the assessee, means ‘‘re-do from the inception” that 1s to 
say, it amounts toa direction to the Income-tax Officer to start afresh by serving 
notice agam under section 34. Learned Counsel for the assessee also urges that 
"when the first order of the Income-tax Officer under section 34 was set aside 
with a direction to re-do, and re-do according to law, that again means the 
Income-tax Officer must re-do with a fresh notice under that section. In support 
of the contention, reference 1s made to KS Firm v. Commissioner of Income-tax? 
which was concerned with the second proviso to section 34 (3); ıt was held there 
that the proviso did not enable the Department to make an assessment without 
initiating proceedings under section 34 and ıt merely removed the time-limit fixed - 
by sections 34 (1) (a) and 34 (1) (6) We are unable to accept the contention for 
-the assessee; nor do we think that the decision relied on supports the contention. 
Tt 1s true that 1f no notice 1s issued under section 34 (1), proceedings for re-assess- 
ment under that provision would be invalid. But it 1s not 1n dispute that such a 
notice was given before the Income-tax Officer made an order in the first instance 
under section 34 Before the Appellate Authority, there was no question of the 
invalidity of the notice. Admittedly, when the notice served before the first order 
under section 34 and under that provision ıt was a valid notice, 1n our opinion, 
-the terms in which the Appellate Assistant Commissioner set aside the order and 
gave direction to the Income-tax Officer to re-do according to law do not imply or 
‘have the effect that the notice also was annulled or quashed. The ground of the 
appellate order setting aside the first order of the Income-tax Officer was that the 
latter had relied on ex parte statements of certain persons without giving an op- 
portunity to the assessee to test their veracity by cross-examination and to place 
his materials to establish his case That being the case, the fact of the Appellate 
Assistant Commissioner setting aside the first order under section 34 and directing 
‘the Income-tax Officer to re-do according to law does not call for a fresh notice 
or made such a notice as a condition to the valid exercise of power under section 34. 


That takes us to the last question. A part of the argument for the assessee 
is based on section 13 of the Income-tax Act, 1922 and the rest on the principle 
applicable to appropriation of a part of the payment towards a debt covered by a 
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settlement in relation to the debt Throughout, the method of accounting 
maintained by the assessee and his father has been mentioned by the Revenue as 
the **Chetty-system for money-lending and mercantile for others" The assessee 
belongs to Nattukottai Chetty community. It 1s generally known that the Chetty- 
system usually adopted by the community 1s a combination of mercantile and cash- 
basis of accounting, the former applied to transactions as between members of the- 
commuuity, and thelatter to those parties outside the community. Where part 
payment were made by such third parties, the practice appears to be for the Nattu- 
kottaı Chetty community, under the Chetty-system of accounting, to credit them. 
towards principal and the balance 1f any towards interest In his second order, 
the Income-tax Officer, however, stated that normally in the Chetty-system of 
accounting, interest credited 1s always debited to the account and vaddi chittais are- 
issued and as such, the assessment of Rs 1,50,000 1n the year of account was in 
order. The Appellate Assistant Commissioner dealt with the receipt. of the sum 
as an open payment from the debtor and treated it as income of the accounting: 
year on the view that, m a case, where neither the debtor nor the creditor makes 
any appropriation of the payment as between principal and interest, the Depart- 
ment was entitled to treat the payment as applicable to the outstanding interest and' 
assessee i£ as 1ncome The Ti1bunal noticed the assessee’s contention that accor- 
ding to the Chetty-system, when money was received from a debtor, credit was 
given to Court expenses, then towards capital due, and the balance left, if any, 
was treated as interest, but considered that it would not avail the assessee, for 


“When the mortgage was taken in 1932, Rs 1,34,965 was interest due till then, but this 
together with principal due was included in the mortgage, which means that the assessee has 
adopted the mercantile system and has no case for bringing in aid the Chetty-system of main- 
tenance of accounts". 

We are unable to appreciate what precisely the Tribunal meant by this 
observation If 1t meant tha: because the entire amount due both for principal! 
and interest was consolidated and a mortgage was taken 1n 1932 securing the same, 
it necessary followed that the assessee had adopted the mercantile system which 
will, 1n our opinion, be clearly wrong, for that would be the case even if the 
cash system had been adopted The mortgage for the entire debt cannot, as we 
think, ın any case justify the Tribunal's inference that the assessee had adopted' 
the mercantile system As we said, the Department itself had proceeded, at the 
earlier stages, on the basis, and quite rightly, that the assessee had adopted the 
Chetty-system which 1s a combination of the mercantile and cash basis It 1s 
true that none of the Departmental authorities would appear to have expressly 
addressed itself to the question and decided as to the method of assessee’s 
accounting But section 13 enjoins a duty on the assessing officers to determine- 
the method of accounting regularly employed by an assessee and assess income, 
profits and gains 1n accordance with such method of accounting. The section: 
says that: 

“Income, profits and gains shall. be computed for the purpose of sections 10 and 12, im: 
accordance with the method of accounting regularly employed by the assessee ” 

A departure 1s permissible only ın cases covered by the proviso to the section, 
that 1s to say, 1f no method of accounting 1s regularly employed, or if the method 
employed by the assessee is such that in the opinion of the Income-tax Officer, 
the income, profits and gains cannot be properly deduced therefrom, it 1s only 
then a computation can be made upon such basis and in such manner as the- 
Income-tax Officer may determine In making as assessment, therefore, neces- 
sarily the method of accounting regularly employed or the true basis on which 
income, profits and gains can be determined has to be decided and if there is no 
express decision, the question must be deemed to have been decided In that 
sense, the non-exercise of the power under section 13 must be taken to imply 
a decision as to the method of accounting adopted by the assessee whose assess- 
ment has been completed 


But the third question under reference, in the circumstances of this case, 
ought, in our opinion, to be decided more with reference to the correct principle 
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applicable to appropriations of an open payment. In deciding this. question, the 
-circumstances that the receipt of the sum of Rs. 1,50,000 had not been brought 
into the accounts of the assessee could make no difference to the fact that when 
it ıs established and there ıs nothing to show that it had been appropriated 
either towards principal or interest, the payment should be regarded as an open 
payment. 


If 1t was a matter between creditor and his debtor, 1n the absence of the debtor 
exercising a preference, it may be presumed that the creditor has appropriated 
1t towards outstanding interest and then only to the principal. But this rule of 
appropriation has, in our view, no application where it 1s a question between an 
assessee and the Revenue. In such a case, the intention of the assessee must be 
presumed to be 1n favour of an appropriation least disadvantageous to himself 
"This proposition has the authority of the Privy Council 11 Commissioner of In- 
come-tax v. Kameshwar Singh! There the Board observed : 

* Moreover, 1f the question were one between Kumar Ganesh Singh and the assessee, : e. 
between debtor and creditor, the assessee might up to the last moment appropriate the 
Rs 2074,973 to capital account Cory Brothers & Co v Owners of the Mecca? and there is 
authority for the proposition that 1n a questton with the revenue the tax-payer is entitled to 
appropriate payments as between capital and interest in the manner least disadvantageous to 
himself Smith v. Law Guarantee and Trust Society Ltd 3 Their Lordships have also not omitted 
‘to bear 1n mind the provisions of sections 60 and 61 of the Indian Contract Act, though these 
were not relied on in argument as applicable to the case" 


In that case, 1n the year of account a certain debtor owed the assessee Rs. 32 
lakhs as principal and Rs 6,09,571 as interest, that 1s a total of Rs. 38,09,571, as 
an unsecured loan In that year, the assessee and his debtor entered into an 
arrangement, whereby the former took over from the latter in satisfaction of the 
amount certain immovable properties and also hand-notes from the debtor to 
the value of Rs 17,34,596 The question was whether the interest of Rs 6,09,571 
could be considered to have been received m the accounting year and to be 
assessable as such The Revenue was of the opinion that, when rightly viewed, 
the transaction amounted to acceptance by the assessee from the debtor 1n lieu 
and satisfaction of the capital and interest due to him, of assets and securities 
puma facie Worth the valuation put upon them and that as the assessee had thus 
received payment in kind of the interest due to him 1n full, he should be assessed 
accordingly The High Court did not accept that view. One of the arguments 
for the Crown before the Board was that assummg that the hand-notes from the 
debtor did not constitute receipt of income, the value of the properties adjusted 
partly agamst the debt and amounting to Rs 20,74,973 should be treated as 
money's worth and that as this sum far exceeded the total amount of interest 
due, it must be treated as applicable in the first place to the discharge of the 
debtor's liability for interest. In support of this argument, reliance was placed 
on the presumption that the creditor is presumed to apply payments received 
from the debtor towards extinction of the claims towards interest before capital 
claims. The Board rejected the argument on two grounds, one of which 1s that 
contained in the observations above extracted by us from the judgment of the 
Board The other ground was this 

“Here, there was an arrangememt affecting the whole indebtedness whereby certain assets 
were accepted 1n part satisfaction and promissory notes were taken for the balance The basis 
of the presumption, namely, that it 1s to the creditor's advantage to attribute payments to interest 
in the first place, leaving the interest-bearing capital outstanding, 1s gone" 

Counsel for the assessee before us relied on the second ground as well and 
contended that the sum of Rs 1,50,000 must be taken to have been received as 
part payment towards the settlement which eventually took the form of a com- 
promise decree But it 1s argued for the Revenue that the factual question 
whether this sum of Rs. 1,50,000 formed part and parcel of the settlement has 
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not been investigated and that therefore, the assessee is not entitled to rely on 
the second ground ofthe Board which we mentioned. On the view we have taken, 
itseems to usto be unnecessary to rest our judgment on a ground analogous to 
the second ground of the Board though we areinclined to-think that the third 
question referred to us 1s wide enough to cover the aspect whether the sum of 
Rs. 1,50,000 formed part of the compromise or settlement and, therefore, should 
be regarded as a payment towards capital We are content to rest our decision 
on the ground that where a certain sum received has not been brought into the 
assessee’s account, and, therefore, it ıs not possible to attribute to the receipt 
any particular method of accounting and there is no appropriation of the sum 
so received, and it 1s therefore an open payment by a debtor to the creditor, in a 
question between the assessee or taxpayer and the Revenue, the presumption, 
laid down by the Board that the taxpayer is entitled to appropriate payments as 
between capital and interest 1n the manner least disadvantageous to himself, 1s 
applicable The assessee must therefore succeed on the third question. 


We answer the first two questions against the assessee and the third question 
in his favour and against the Revenue. The assessee is entitled to his costs. 
Counsel's fees Rs. 250. 


VS. Answered accordingly. 
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Income-tax Act, (XI of 1922), section 28 (1) (c)-—Penalty—Proceeding penal ın character — 
Requisites for the levy—Strict construction and proof. smplied —Burden of proof on the Revenue—Proof beyond 
reasonable doubt—Not to mean beyond shadow of doubt—Hhgher degrece of probability than required in wil 
cases-—Assessment and penalty proceedings—Nature different—Penalty proceedings, independent proceedings— 
Not concluded by the assessment or reassessment proceedings —Findings in assessment or re-assessment proceedings 
—If prima facie evidence ın levy of penalty—Depends upon circumstances, findings based on materials and 
hugh degree of probability —Assessee, member of Mull Owners’ Assocration—Sale of yarn at higher market rates 
than fixed by the Assocration—Suppression from account books—Leuy of penalty. 


In the course of the assessment proceedings 1t was found that the assessee who wasa member of 
the Mill Owners’ Association, had sold yarn at a higher rate than was fixed by the Association and 
that the alleged sales to its employees and the villagers was not proved and that sales were directly 
made to certain dealers at a higher marketrate In the penalty proceedings the Department found 
these facts and held that the profits referable to these transactions were suppressed from its books 
While the addition to the income was made at Rs 77,641, the Tribunal finally upheld the order of 
penalty of Rs 32,000 under section 28 (1) (c) of the Act In reference proceedings, 


Held, that the provisions m section 28 as wellas the nature of the penalty clearly point out the 
character of the proceedings as penal and 1t 1mplies a strict construction and unless the requisites of 
the levy are clearly established, there could obviously be no levy The burden of proof, 1s therefore, 
naturally on the Department to prove beyond doubt that there has been a concealment or deli- 
berate furnishing of inaccurate particulars of the income Proof beyond reasonable doubt does 
not mean proof beyond the shadow of doubt There must be a higher degree of probability than 
what 1s 1mplied in the discharge of burden of an issue in a civil case 


Section 28 of the Act contemplates an independent proceeding which 1s not concluded by an 
order of assessment or any observations contained therein 


Having regard to the nature of the proceedings in levying a penalty and the considerations 
which applied for giving a decision ın the two proceedings, the determmation of the income to, be 
added in the assessment or reassessment 1s not final in so far as the imposition of penalty under 
sectron 28 1s concerned 


The question whether the findings 1n assessment or reassessment proceedings can be used as 
prima facie evidence m penalty proceedings will depend upon the facts and circumstances ‘of each 
case and whether such findings are based on material and on high degree of probability 
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Where on the facts found in the assessment or reassessment order, concealmentis so patent, 
there 1s no reason why the Officer cannot rely on that in the penalty proceedings and call upon 
the assessee why 1n view of that, penalty should not be levied 


Though penalty may be m the nature of additional tax, the levy 1s of a penal character 

On the facts —On the finding of the Tribunal, the levy of penalty 1s properly made under 
section 28 of the Act 

Reference under section 66 (2) of the Indian Income-tax Act, 1922. 

S. Swaminathan and K. Ramagopal, for Applicant. 

V. Balasubrahmanyan, Standing Counsel for Inéome-tax, for Respondent. 

The Judgment of the Court was delivered by 

Veeraswami, J.—For the assessment year 1949-50, a penalty of Rs. 32,000 
as reduced by the Appellate Assistant Commissioner, with whom the Tribunal 
agreed, was levied on the assessee The question directed to be referred to us 
under section 66 (2) of the Income-tax Act, 1922 1s whether, on the facts and in 
the circumstances of the case, the levy of penalty of Rs 32,000 on the assessee- 
company was lawful In the assessment of total profits of the assessee for that 
year, certain additions had been made referable tojunder-statement of sales of yarn 
and waste which, as eventually found on appeals, amounted in the aggregate to 
Rs 77,641. Inthe penalty proceedings, it has been found by all the authori- 
ties 1ncluding the Tribunal that the assessee had concealed or kept back the pro- 
fits to that extent, but as regards the quantum of tax sought to be affected, the 
Appellate Assistant Commissioner, as reduced by him, found it to be Rs 32,098. 
Though one anda half times of that amount might be levied as penalty, he 
actually limited 1t to the sum we mentioned, 


The facts and circumstances relating to the addition of profits aforesaid to 
the total profits chargeable to tax for the year have been set out by us in Tax 
Case No.5 of 1964 Gnanambika Mills Limited v Commissione: of Income-tax! 
which we heard along with this case and do not require an elaborate reiteration 
The assessee during the relevant year was a company engaged in the manufacture 
and sale of yarn at Vellakkinar near Coimbatore and during the course of 
business had to buy cotton, spin it into yarn and sell the same in the open 
market The price of yarn was under control, but there was decontrol between 
24th April and 31st July, 1948. The South Indian Mill Owners’ Association of which 
the assessee was a member, fixed however the prices of yarn of different counts 
by a circular dated 22nd April, 1948 Though this circular was expected to be 
followed by the assessee as a member of the Association, it did not adhere to it 
The assessee was said to have sold during this period about 468 bales of yarn worth 
Rs. 3,53,205 to its employees and certain villagers about 57 in number, at the 
Association rates The assessee had stated that it made this gesture, as its 
employees and villagers were helpful to the management during the strike period a 
few months earher. In the assessment proceedings this explanation was not accept- 
ed and onthe materials available, a finding was reached that the alleged sales to the 
employees and villagers were not proved but the sales were directly made to certain 
dealers at the market rate, which was higher, and not the circular rate and delivery 
of the bales of yarn was made by the mill to the dealers directly at the premises of 
the mill. Such evidence as the assessee produced in support ofits explanation was 
disbelieved. It was accordingly held that the profits referable to the sales were not 
brought into the books of the assessee. It was 1n consequence of this finding that 
the additions amounting to Rs 77,641 were made to the assessee’s chargeable pro- 
fits for the year. In the penalty proceedings, for 1949-50 both the Income-tax 
Officer as well as the Appellate Assistant Commissioner were of the view that the 
profits out of the sales were really made by the assessee, that no portion of the pro- 
fits enured to the benefit of the mill labourers as claimed by the assessee, that the 
alleged sales to labourers were spurious transactions and that the profits referable 
to these transactions were suppressed from its books. A penalty of Rs. 32,000 as 


ot 
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reduced by the Appellate Assistant Commissioner with whom the Tribunal agreed 
was levied on that The Tribunal was satisfied that the profits made on the 
transactions had been kept back from the books and considered that the assessee 
‘would, therefore, be liable to penalty under section 28 (1) (c) of the Income-tax 
Act, 


Before the High Court, the contention for the assessee was that section 28 
being a penal provision, the burden was entirely on the Department to show that 
the assessee had concealed the particulars of its income or deliberately furnished 
inaccurate particulars of suéh income and that this burden had not been 
discharged. It was also argued for the assessee that the conclusion in the assess- 
ment proceedings to make an addition tq the profits was arrived at on balancing 
of the value of evidence and of the probability and that this will not suffice but a 
higher degree of proof 1s required in finding concealment. It was further 
contended for the assessee that concealment of particulars of income should be 
proved beyond doubt by the Department which, according to the assessee, the 
Department had failed to do here. We are not satisfied that, ın the circumstances 
of this case, we can accept this argument. 


That section 28 of the Income-tax Act is penal in character can admit of no 
doubt Penalty ts additional levy made to penalise concealment of particulars of 
income or deliberate furnishing of inaccurate particulars of such income. It 1s in 
addition to the taxes charged on the total income and 1s a multiple of the tax 
sought to be avoided by concealment or giving deliberately maccurate particulars 
of such income. The object ofthis levy 1s not only to punish but also to 
discourage the particular vice which constitutes the mens rea The section itself 
will be attracted only where the specified officer or Tribunal is satisfied that 
there 1s concealment or deliberate furnishing of imaccurate particulars of the 
income. The section also provided that po order thereunder shall be made 
unless the assessee has been heard or given a reasonable opportunity of being 
heard A further provision 11 has made 1s that no prosecution for an offence 
against the Act Can be instituted in respect of the same facts on which a penalty 
has been imposed under the section Any proceeding under this section will only 
be with the previous approval of the Inspecting Assistant Commissioner. The 
quantum of penalty itself may extend to one and a half times the taxes sought 
to be avoided by concealment or deliberately giving maccurate particulars of the 
income These provisions ın section 28 as well as the nature of the penalty 
clearly point to the proceedings thereunder being highly penalin character There 
are numerous authorities 1n support of this view and it will suffice to refer to a 
recent judgment of this Court 1n M. Hussain Ali & Sons v. Commissioner of In- 
come-tax, Madras! to which one of us was a party. 


The penal character of the proceedings in section 28 necessarily implies a 
strict construction and unless the requisites of the levy are clearly established, 
there could obviously be no levy. The burden of proof is, therefore, naturally 
on the Department to prove beyond doubt that there has been a concealment or 
deliberate furnishing of inaccurate particulars of the income. As pointed out by 
Lord Denning in Muller v Minister of Pensions? proof beyond reasonable doubt 
does not mean proof beyond the shadow of a doubt. The Noble Lord 
observed : 

“ If the evidence 1s so strong against a man as to leave only a remote possibility m his favour 


which can be dismissed with the sentence ‘of course 1t is possible, but not 1n the least probable’, 
the case 1s proved beyond reasonable doubt, but nothing short of that will suffice ” 


It may be seen that proof beyond reasonable doubt means that there must 
bea higher degree of probability than what 1s implied 1n the discharge of burden 
of an issue in a civil case. In a civil case the evidence relating to a point at issue 
is assessed and balanced on broad lines and the decision rests on a reasonable 
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degree of probability. That 1s where lies the dividing line between the extent of 
probability in a civil case and a criminal case While in a civil case a reasonable 
«degree of probability may support a decision, a higher degree of probability 
1s required ın a criminal case. The demarcation of the difference between a 
civil and a criminal case was accepted by this Court as correct in P. K Kalasami 
Nadar v. Commissioner of Income-tax, Madras! and the principle was applied 
to the proceedings under section 28 of the Income-tax Act. The learned Judges 
there said . 

“ Treating the penalty proceedings under the Indian Income-tax Act as being morein the 
nature of criminal proceedings than civil proceedings, we can say that the facts must establish 
higher degree of probability of the assessee betog guilty of the charge against him and nothing 
more and, of course, nothing less Imaginary possibilities ought not to be assumed to weaken 
the conclusion which 1s the result of a fair interence from the materials on record Any rigid stan- 


dard of proof in these matters cannot be laid down and we are hesitant to embark on sucha 
venture ” 


With respect we share this view. 


While on the question of burden 1t is argued for the assessee that the order 
of assessment 1s not conclusive on the question of levy of penalty but the question 
will have to be approached and decided on the basis of material independent of 
the assessment ordet We are of the view that having regard to the requirements 
of section 28 of the Act and the nature of the finding which the specified officer 
should arrive at in order that he might have jurisdiction and might properly levy 
penalty, the nature and area of the enquiry in proceedings for that purpose and 
for assessment of income-tax are not common In computing and adding income 
or escaped 1ncome chargeable to tax, the assessing officer 1s not concerned with the 
specific question of deliberate withholding of particulars of income or conceal- 
ment of such income but only with the question whether the income which is 
liable to tax has been left out and has, therefore, to be added or brought to tax. 
Moreover before a penalty 1s levied, section -8 also requires that the assessee 
must be heard or given a reasonable opportunity of being heard on the specific 
questions germane to the purpose and relevant to the requirements of that 
section. There 1s, therefore, no doubt that section 28 contemplates an indepen- 
dent proceeding which ıs not concluded by an order of assessment or any 
observations contained therein. This Court considered the question in M Hussain 
Ah & Sons v Commissioner of Income-tax, Madras,? and held that the determina- 
tion, of the income to be added in the assessment or reassessment proceedings was 
aot final in so far as the imposition of penalty under section 28 was concerned 
and that it would be open and within the competence and jurisdiction of the 
Income-tax Officer to examine the matter afresh and to determine the liability to 
penalty. It was further explained that the estimated addition in the assessment 
proceedings could not by itself form the real basis for the determination of the 
quantum of penalty because what the Income-tax Officer has to take note of is 
that part of the income, actual or estimated, that had been concealed 


deliberately which would furnish the basis for ascertaining the penalty. The 
learned Judges said . 


* ft is clear from the wording (of the section) that it 1s not in all cases where an addition 1s 
amade to the returned income of the assessee owing to defects in his accounts or for other reasons 
that the penalty provision is attracted. The officer has to be satisfied that there has been a delibe- 
Tate concealment or furnishing of inaccurate particulars and that was done with a view to avoid 
the levy for the proper quantum of tax It ts this finding that gives him the jurisdiction to impose 
the penalty, and the section says that the penalty shall be a certain multiple of the amount of 
Ancome tax or super-tax which would have been avoided Normally, this section 1s invoked only 
on the finalisation of the assessment or reassessment proceedings By that stage, the Income- 
tax Officer would already have made an order directing the addition of any amount to the returned 
income on the basis that such income so added represented the income of the assessee which had 
been concealed It may be that 1n cases where an addition is made to the returned income, 
it 13 not the entirety of such addition that may represent deliberate concealment, part might be 
deliberate and part might be due to inadvertence or accidental omissions What the section 
accordingly requires the Income-tax Officer to do isto take note of that part of the income 
actual or estimated) that had been concealed deliberately, and tıs that that would furnish the 
a etm —— H— —H—— — Ó—H—— Usi til 
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basis for ascertaining the quantum of the penalty to be imposed ... What we are en- 
deavouring to emphasise 1s that the determination of the income to be added in the assessment or 
reassessment proceedings 18 not final in so far as the imposition of the penalty under section 28 
1s concerned ” 

With respect we accept that these observations express the correct view and, 
as observed by the learned Judges themelves there ıs ample authority ın support 
of 1t some of which the learned Judges themselves referred to and which we do 
not propose to cover over again. But there is one point which has to be 
adverted to, namely, as to whether and as to how far an assessment order or 
reassessment order which made an addition to the taxable income can be taken. 
as prima facie evidence in penalty proceedings. In P K Kalasam: Nadar v.. 
Commissioner of Income-tax, Madras} Jagadisan and Srinivasan, JJ. m the course 
of their judgment observed : 

“ But the department 1s not precluded from relying upon the finding 1n the assessment pro- 
ceedings to establish, prima facie, that the cash credits represented his income.” 

The Gujarat High Court in Commissioner of Income-tax, Gujarat v. L. H. 
Vora? dissented from this observation and expressed the view : 


** The view of the Madras High Court that a finding in the assessment proceedings thata 
certain receipt 1s undisclosed income would prima facie establish that the disputed amount is 
income of the assessee unless it 1s shown by the assessee in the penalty proceedings to be 
incorrect, would amount to throwing the burden of proof upon the assessee The proceedings. 
being of a penal nature and the burden being upon the department, 1t would be but legitimate 
to say that mere falsity of an explanation given 1n assessment proceedings would not necessarily 
lead to the inference that the disputed amount represented income, and that, besides that circum- 
stance, there must be some additional material from which the Income-tax Officer has to satisfy 
himself whether the assessee was guilty of the charge against him under section 28." 


In Dwarka Prasad Sheokaran Das v. Commissioner of Income-tax, U P., 
Lucknow* the Allahabad High Court considered that the Income-tax Officer in 
proceedings under section 28 could use the findings of the assessment proceedings 
as materials for arriving at the findings in the penalty proceedings for the purpose 
of levying penalty and that there was nothing anywherein law Jaying down that 
such material was to be inadmissible in the penalty proceedings "At the same 
time, that Court took care to point out that findings given during assessment 
proceedings could not operate as res judicata in proceedings for imposition of 
penalty, as the considerations which applied for giving a decision in the two- 
proceedings were not identical. This view seems to have been adhered to by 
that Court in Hap Abdul Rahman Abdul Qayum v. Commissioner ,of Income-tax,. 
U. P.4 where 1t said : 

* A finding arrived at 1n assessment proceedings that a certain income was not disclosed in 
the return and that ıt was therefore undisclosed 1ncome 1s material sufficient to support a finding. 
to be reached 11 penalty proceedings that income had been concealed, though such material 1s 
not conclusive and can be rebutted ” 

The High Court of Kerala 1s of a hké view in Maney & Co v^ Commis- 
sioner of Income-tax, Kerala 5 There, that Court held that while the assessment 
order could not operate as res judicata because of the essential difference between. 
the two types of proceedings, the evidence in the assessment proceedings would 
be relevant and admissible material in penalty proceedings. We are of opinion 
that the relevancy to and the evidentiary value 1n penalty proceedings of an 
assessment order will depend on the kind of findings and the materials on which 
they were based The scope ofthe two proceedings being different, it is 
obvious that the findings ın an assessment order may not conclude the assessee- 
in the penalty proceedings Often materials for both the proceedings may be 
identical. In the course of making additions to chargeable income either in 
assessment or reassessment proceedings, tt is possible that observations relating 
to concealment or deliberate furnishing of inaccurate particulars are incidentally 
made though they are not necessary for the purpose of making the addition. We- 
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do not see why such observations, provided they are based on materials, are not 
relevant and may not furnish prima facie evidence to prove the charge under 
section 28. It1s of course true that such evidence 1s not conclusive in penalty 
proceedings and ıt will be quite open to the assessee to show that the observa- 
tions 1n the assessment or re-assessment orders are not supported by material or 
otherwise unsupportable. While in proceedings under section 28, the specified 
officer should reach a finding necessary to exercise jurisdiction to levy penalty, 
where he has, though incidentally, already reached a conclusion on the matter in 
the light of the materials 1n the assessment or reassessment proceedings, it may 
be permissible in the penalty proceedings to refer to that as prima facie evidence, 
provided the assessee has had an opportunity or been given a reasonable 
opportunity to test ıt and show that such a conclusion is incorrect or is not. 
supported by material. In doing so, he can place further material in the penalty 
proceedings. For instance, where on the facts found in the assessment or 
reassessment order, concealment 1s so patent, we do not see why the Income-tax 
Officer cannot rely on that 1n the penalty proceedings and call upon the assessee 
why ın view of that, penalty should not be levied. Such a procedure, as we 
think, does no violence either to the nature of the penalty proceedings or the 
burden arising thereunder or to the principle. that penalty proceedings being of a 
character different from that 1n assessment or reassessment proceedings, findings 
in the latter. cannot be conclusive or operate as res judicata ın the penalty 
proceedings We should like to repeat that the question whether the findings in 
assessment or reassessment proceedings can be used as prima facie evidence in 
penalty proceedings will depend upon the facts and circumstances of each case 
and whether such findings are based on material and on a high degree of 
probability. 


It was suggested for the Revenue that because penalty levied under 
section 28 was in the nature of an additional taxas was held in C A Abraham v. 
Income-tax Officer, Kottayam! the nature of the proceedings under that section: 
should be held to be not essentially different from the assessment or 1eassessment 
proceedings except regarding the quantum of profits. Learned Counsel for the 
Revenue argues that the question that a finding for the purpose of section 28 
does not turn on any abstract conception of burden or onus of proof, but what 
1s relevant to it 1s the rule of high degree of proof. But at the same time, he 
has to concede that what 1s sufficient for assessment proceedings ıs not sufficient 
for penalty proceedings, though the converse may be true It should be 
remembered that though penalty may be in the nature of additional tax, the levy 
1s of a penal character. We have already pointed out that the nature and scope of 
enquiry and the findings that should be arrived at in the two proceedings are not 
common and that though the findings 1n assessment or reassessment orders may 
be relevant and may even be prima facie evidence 1n proceedings under section 28, 
they are by no means conclusive 1n the latter proceedings Learned Counsel for 
the assessee argues that, 1n the 1nstant case, the findings 1n the assessment pro- 
ceedings which led to the addition of the income were based on evaluation of 
evidence and broad probabilities and 1t could by no means be said that they 
satisfied the rule of higher degree of proof applicable to penalty proceedings. 
Learned Counsel for the assessee points out that it did not necessarily follow from 
the findings in the assessment proceedings that the assessee concealed any income 
or deliberately furnished inaccurate particulars of such income. We are not 
persuaded that we can accept this contention We have in Gnanambika Mills 
Limited v. Commissioner of Income-tax? held that the Department was justified in 
finding that the sales to labourers alleged by the assessee were a make-velieve 
affair to circumvent the circular of the South Indian Mill Owners’ Association to 
sell yarn bales at the Association rates and to secrete the surplus amount 
realised by them from the ultimate purchasers without bringing them into its 
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books of account. We are, therefore, of the view that the facts of the case do 
attract section 28. 
The question under reference 1s answered against the assessee and in favour 
of the Department with costs. . 
V.S ——— Answered accordingly. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT .—Mar. JUSTICE K. VEERASWAMI AND Mn. Justice T. VENKATADRI 


S S. Sivan Pillai and others .. Applicants* 
y. 
Commissioner of Income-tax, Madras .. Respondent. 


Income-tax Act, (XI of 1922), sections 10, 15-C and 24-—~Industrial undertaking—Company 
Shareholders, assessees—Dundends paid by company—Assessability in the hands of assessees—Profits of 
an industrial. undertaking—Exemption—Profits—Computation—Allowances—Gurrent year’s depreciation and 
additional or extra depreciation, only to be allowed—Set-off of losses and unabsorbed depreciation—Not to be 
allowed i 

The assessee, shareholders ın a company, claimed exemption from tax on the dividends paid 
by the company, an mdustnal undertaking, in view of section 15-C of the Act The Officer, how. 
ever, included the dividends in the assessment On appeal the Appellate Assistant Commissioner 
directed rectification 1f the computation of the company’s income under section 10 for the relevant 
year resulted m a profit In another set of appeals relating to the next assessment year, another 
Appellate Assistant Commissioner held dismissing the appeals, that section 15-C (4) would be 
attracted only if there was income of the industrial undertaking, on which tax was not payable and 
that in the computation of the income of the company, the unabsorbed depreciation that fell to be 
allowed under section 24 had to betaken as having been allowed under section 10 itself On 
further appeals by both the assessees and the Department, the Tribunal confirmed the latter view 
of the Appellate Authority and dismissed the appeals filed by the assessees. On a reference under 
section 66 (1) made at the instance of the assessees, 


Held, that the profits and gains of an industrial undertaking, for purposes of section 15-C G) 
-and (4) have to be computed only ın accordance with section 10, and that is, confining the allow- 
ances to section tO (2) (vw) and (v-a) and without taking into account either the unabsorbed 
depreciation for the previous years under section 10 (2) (ut) or (or-a) or the unabsorbed’s losses 
under section 24 The unabsorbed depreciation under section 10 (2) (v1) cannot be allowed m 
computing the profits or gams, because proviso (b) to that clause explicitly makes the deemed 
allowances subject to clause (4) of the proviso to sub-section (2) of section 24 In effect, in. com- 
puting the profits or gains for the purpose of section 15-C (1) and (4) the only allowances that 
could be made 1n respect of current profits are current year's depreciation under section 10 (2) (v1) 
and current years additional or extra depreciation under section 10 (2) (va) The set-off of 
losses under section 24 (2) and allowances in respect of unabsorbed depreciation both under 
section 10 (2) (v2) and 10 (2) (v-a) would not enter into the computation under section. 15-C(3). 

It is true that when the net result of assessment on the company istaken there 1s ml profit and 
there might be no occasion at all for the application of section 15-O But it does not follow from 
it that on that ground the benefit of that section can be demied to the shareholders if on a. computa- 
tion of the profits and gains of the industrial undertaking under section 15-C (3) the company had 

made profits out of which dividends had been paid to its shareholders 


Cases referred to the High Court by the Income-tax Appellate Tribunal, 
under secticn 66 (1) of the Indian Incceme-tax Act, 1922 (XI of 1922) m 
R A Nos. 1000 of 1961-62, 1001 and 1002 of 1961-62 , 1003 and 1004 of 1961-62 
and 1005 and 1006 of 1961-62 (I T A Nos 6154 of 1957-58 ; 5485 of 1956-57 and 
GIOR of 1957-58 ; 8482 of 1956-5" and 6132 of 1957-58 , Assessment years 
195 -57,1955-56 and 1956-57, 1955-56 and 1956-57 and 1955-56 and 1956-57) 
respectively on its file for decision on the following question of law viz — 

“ Whether on the facts and m the circumstances of the case, the assessees are entitled to the 
benefit of section 15-C (4) m respect of the dividend income received from Sri Ganapathy Mulls 
‘Co , Ltd , Tirunelveh ? ” 

V. Srmivasan, for Applicants 

V  Balasubramanyan, Special Counsel for Income-tax, for Respondent. 

The Judgment of the Court was delivered by 

Veeraswami, J —These four references involve the interpretation of sec- 


gion 15-C of the Income-tax Act, 1922, and the scope of exemption available to 
shareholders in receipt of dividends The assessment proceedings right through 
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have proceeded on the assumption that Sr1 Ganapathy Mills Company Limited, 
Tirunelveli, 1s a new industrial undertaking as defined by section 15-C (2) but 
the status of the company as such has not been determined so far 1n the assess- 
ment proceedings The four assessees before us are shareholders of this company 
and received dividends from it during the calendar years 19:4 and 1955, relevant 
to the assessment vears 1955-56 and 1956-57 These dividends were included by 
the Income-tax Officer in the assessments of the shareholders notwithstanding 
their clatm that they were entitled to exemption from tax under section 15-C in 
their hands They preferred appeals and the first series of them relating to the 
assessment year 195 -56 were allowed by the Appellate Assistant Commissioner on 
the view that set-off of earlier losses was not part of the computation of the 
income under section 10 and should not affect the applicability of section 15-C. 
He, therefore, directed rectification of the assessments after the Income-tax Officer 
satisfying himself that the company was an industrial undertaking entitled to the 
benefit of exemption under section 15-C and that the computation of the 
company’s income under section 10 for the relevant assessment year resulted in a 
positive figure Another set of appeals relating to the next assessment year were 
disposed of by a different Appellate Assistant Commissioner who, however did 
not agree with that conclusion of his predecessor but held that section 15-C (4) 
would be attracted only if there was income of the industrial undertaking on 
which tax was not payable He considered that, m the computation of the 
income of the company, the unabsorbed depreciation. that fell to be allowed 
under section 24 had to be taken as having been allowed under section 10 itself. 
On that view, he dismissed the appeals Both the Department and the assessees 
filed further appeals before the Tribunal For the assessees it was contended 
that computation of income or profits for purposes of section 15-C should be 
made only in accordance with section 10 as directed by section 15-C (3). and into 
such computation the carry forward losses, including previous years’ unabsorbed 
depreciation under section 10 (2) (vi-a) would not enter. On the other hand, 
for the Department ıt was stated before the Tribunal that ıt was unnecessary to 
look into the provisions of section 15-C (3) when section 15-C (4) itself provided: 
the basis for the grant of relief and that when in both the years only losses had 
accrued and there was no profit or gain on which tax was payable, the assessees 
were not entitled to the benefit under section 15-C (4). In support of this conten- 
tion the Department relied on Indo-Commercial Bank Limited v. Commissioner. of 
Income-tax, Madras. The Tribunal substantially accepted the contention for the 
Department and disposed of the appeals on that basis. The Tribunal's reasoning 
18 as follows :— 

* It ıs clear that the condition. precedent for availability of relief to the assessee unde: 
section 15-C 1s as stated in section 15-C (1) Itis also manifest that in the two relevant years 
there 1s no amount on which the company is exempt from tax. If only out of this amount, 
dividends are paid or they are attributable to profits, by themselves, exempt under 
section 15-C (1), that the benefit of section 15-C (4) accrues to the assessee When there 1s no 
such amount, there is no exemption under section 15-C (4).” 


In taking that view, the Tribunal also considered sub-section (3) of 
section 15-C, and in its view its effect was only this : 


“ No doubt 1t 1s true that section 15-C (3) requires the profits and gatns of an industrial 
undertaking, to which that section applies, to be made in accordance with the provisions of 
section 10 But, as pointed out by the Appellate Assistant Commissioner, 1n arriving at the final 
profits, the carry forward of losses under section 24 (2) 1s mandatory In other words the fact of 
such carry forward of an unabsorbed depreciation under section 10 (2) (vi) of other losses 
would in effect amount to computation of income under section 10 


In the circumstances, at the instance of the assessees, the Tribunal has 
referred to us the following question : 
“ Whether on the facts and ın the circumstances of the case, the assessees are entitled to the 


benefit of section 15-C (4) in respect of the dividend income received from Sr1 Ganapathy Mills. 
Company Limited, Tirunelveli?” 








1. (1962 44IT R 22. 
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For the assessment years 1954-55 and 1955-56, the company was held in the 
assessment proceedings notto be entitled to the benefit of section 15-C, as its 
applicability did not arise because the net result 1n the assessment was a loss 
after carry forward of previous years'losses. For the first year 1t was found that 
the company made a profit of Rs 88,184 after allowing depreciation admissible 
under section 10. But this was reduced to “nil” amount in view of allowances 
of depreciation losses of previous years and the net result was a sum of 
Rs. 1,96,159 was carried forward on account of the depreciation losses. For the 
Second assessment year too, the company made a profit and after giving deprecia- 
tion allowances, it came to Rs. 1,95,012 Setting off the unabsorbed depreciation, 
a sum of Rs. 1,147 had still to be carried forward. Thus, 1n both the years the 
. net result of the assessments showed “nil” profits. 


The contention for the assessees is that they are entitled to the benefit of 
section 15-C (4) on the basis of computation made under sub-section (3) of that 
section, which means, that 1n arriving at the profit no allowance should be made 
for carry forward losses, including unabsorbed depreciation for previous years 
under section 10 (2) (v1). Their learned Counsel further argues that merely 
because 1n the assessment of the company “nil” profit was arrived at, and there- 
fore, there was no occasion for the application of section 15-C (1) to it, it does not 
necessarily follow from ıt that the assessees are not entitled to the benefit of 
section 15-C (4). So far as they are concerned, they having nothing to do with the 
assessed profits or losses of the company, for purposes of exemption to them 
under section 15-C, not the overall result of the assessment but a part of it 
relating to the new industry and that too as computed 1n accordance only with 
the provisions of section 10 should be taken as the basis On the other hand, 
learned Counsel for the Revenue has reiterated the contention before the Tribunal. 
He has pressed before usthat the scope of exemption under section 15-C (4) is 
dependent upon and conditioned by there being profits of the industrial under- 
taking on which tax ıs payable but for the exemption under section 15-C (1), 
subject, of course, to the ceiling fixed by that provision and that if the assess- 
ment of the company resulted in a loss, there ıs no question of the application of 
section 15-C at all In such a case, he urges, no exemption 1s contemplated by 
section 15-C(4). This submission for the Revenue obviously involves the idea 
that profits or gains of an industrial undertaking under sub-section (1) of 
section 15-C would be what have been arrived at after applying the entire 
machinery of assessment, including section 10 and the set-offs ana carry forward 
under section 24. 


We must confess that we have not found it easy to determine the precise 
scope of the exemption under section 15-C (1) and (4) and the true significance of 
sub-section (3). Section 15-C relates to exemption from tax of newly established 
i1ndustual undertakings. The policy behind the section appears to be to grant 
tax concessions to such industries subject to prescribed limits, apparently with a 
view to encourage and sustam them. The exemption contemplated by the 
section 1s of tax on so much of the profits or gains derived from any industrial 
undertaking to which the section applies as did not exceed 6 per cent. per annum 
on the capital employed inthe undertaking, the capital bemg computed in 
accordance with such rules as may be madefor the purpose by the Central 
Board of Revenue. What sort of 1ndustrial undertaking would be entitled to the 
ibenefit of section 15-C 1s defined by sub-section (2) and the proviso to this sub- 
section empowers the Central Government to direct by notification that the 
exemption conferred by the section shall not apply to any particular industrial 
undertaking — Sub-section (3) says that profits or gains of an industrial under- 
taking to which the section applies shall be computed in accordance with 
Section 10. Then comes sub-section (4) . 


** The tax shall not be payable by a shareholder tn respect of so much of any dividend paid or 
deemed to be paid to him by an industrial undertaking as 1s attributable to that part of the 
profits or gains on which the tax 1s not payable under this section ” 


> 
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It may be seen that section 15-C (1) 1s confined to a part of the profits or 
gains of an assessee which relates to those of an industrial undertaking and is 
therefore, limited to a segment of the computation for purposes of total assess- 
ment. Sub-section (3) clearly points to that and directs that the profits or gains 
of an industrial undertaking to which the section applies, should be computed in 
accordance with the provisions of section 10. We are aware that section 10 isa 
general section not confined to the computation of profits or gains of an Indus- 
trial undertaking. Section 10 pertainsto the computation of income under the 
head of profits and gains of business, profession or vocation. Even without a 
provision like sub-section (3) of section 15-C, section 10 would have been 
applicable to the computation of such income. If so, why does sub-section (3) of 
section 15 specifically direct that the profits or gains of an industrial undertaking, 
to which the section ıs applicable, should be computed in accordance with 
section 10 ? In our opinion, the intention of the sub-section appears to be that 
for purposes of computing the profits or gains of an industrial undertaking to 
‘which section 15-C applies, the computation thereof should only be confined to 
the provisions of section 10, that 1s to say, the profits or gains of an industrial 
undertaking should be ccmputed 1n accordance with the provisions of section 10. 
To put it differently, no other consideration, like section 24, can enter into the 
Computation of the profits or gains of an industrial undertaking to which 
section 15-C applies. Profits or gains, for purposes of this section. therefore, 1n 
our view, are not net result of a computation on an application of the entire 
machinery of assessment. When the section speaks of profits or gains derived 
from an industria] undertaking, ıt does not appear to us that it has relation to 
the total results of assessment on the company, which are arrived at after 
making deductions, allowances and set-off of carry forward losses. 


It is contended for the Department that the words “tax is not payable 
under this section” in sub-section (4) of section 15-C contain an unmistakable 
indication that profits or gains of an industrial undertaking are related to the 
assessed profits or gains of such an undertaking, and that therefore if the assess- 
ment results m a negative figure or loss, there is no occasion for the applica- 
tion of section 15-C(1). It must follow from this that there would be equally no 
occasion to the application of sub-section (4) of that section im that event. 
Learned Counsel for the Revenue argues that it ıs only where dividends have 
been paid out of profits or gains of an industrial undertaking which are exempt 
from tax subject to the limit, that exemption under sub-section (4) of section 15-C 
would come into play. We are unable to accept these contentions. Neither sub- 
section (1) nor sub-section (4) is a charging provision. Both of them relate to 
exemption from tax within limits. The words “tax is not payable under this 
section” 1n sub-section (4) are merely indicative of the scope of the exemption 
under sub-section (4) which 1s no different or no less or more than that under 
sub-section (1). On our viewof the effect of sub-section (3), 1t would follow 
that profits or gains of an industrial undertaking, for purposes of section 15-C (1) 
and (4) have to be computed only ın accordance with section 10, and this is, 
confining the allowances to section 10 (2) (v) and (vi) (a), and without taking into 
account either the unabsorbed depreciation for the previous years under 
section 10 (2) (vi) or (vz) (a) or the unabsorbed losses under section 24. We are 
of the view that even the unabsorbed depreciation under 10 (2) (vi) cannot be 
allowed in computing the profits or gains, because proviso (b) to that clause 
explicitly makes the deemed allowances subject to clause (b) of the proviso to 
sub-section (2) of section 24. In effect, ın computing the profits or gams, for 
the purpose of section 15-C (1) and (4) the only allowances that could be made 
in respect of current profits are current year's depreciation under section 10 (2) (vi) 
and current year's additional or extra. depreciation. under section 10 (2) (vi-a). 
"The set-off of losses under section 24 (2) and allowances 1n respect of unabsorbed 
depreciation both under section 10 (2) (v) and 10 (2) (vi) (a) would not enter 
into the computation under section 15, (3). 
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It ıs true that when the net result of assessment on the company is takem: 
there is “nil” profit and there might be no occasion at all for the application of 
section 15-C But, in our view, 1t does not follow from it that on that ground 
the benefit of that section can be denied to the shareholders 1f on a computation 
of the profits and gains of the industrial undertaking under section 15-C (3) the 
company had made profits out of which dividends had been paid to its share- 
holders. Where the company has “nil” profits under its final assessment, the non- 
application of section 15-C 1s not due to the fact that ıt madeno profits and it was- 
not entitled to the benefit of section 15-C (1). But, ın view of the overall result 
of the assessment, there 1s no need for the company to claim exemption under that 
provision, as there 1s no tax liability at all Viewed from this angle, we consider 
that the shareholders are entitled to take the position of the profits or gains of 
the company as computed under sub-section (3) of section 15-C and subject to the 
limits provided by that sub-section, and claim the benefit under section 15-C (4). 


Learned Counsel for the Revenue strongly relied on Indo-Commercial Banke 
Ltd v Commissioner of Income-tax, Madras? and pressed before us that *profits” 
in sub-section (4) of section 15-C refer only to assessed profits attributable to the 
industrial undertaking, whose profits are exempt from tax under section 15 C(1) 
We do not think that this case 1s. of assistance to the Revenue. The scope of 
sub-section (3) of section 15-C and its bearing on the computation of profits and 
gains of an industrial undertaking, for the purpose of that section, did not arise 
and has not been considered in that case. It does not appear from the facts in. 
that case that there was any question of carry forward losses or even unabsorbed 
depreciation under section 10 (2) (vi-a) entering into the'computation of profits. 
or gains of the industrial undertaking there. In that case the assessee held certain 
ordinary and preference shares in India Cements Limited, from which 1t received 
certain dividends for the current years 1951 and 1952. They were assessed by 
the Income-tax Officer as mcome from “other sources” for the assessment years 
1952-53 and 1953-54, On appeal the Appellate Assistant Commissioner held that 
since the dividends were declared out of commercial profits of the company, and 
as the company did not suffer any tax asall its profits had been wiped off by 
depreciation, and there was no assessment on the company, the question of grant- 
ing exemption to the dividends did notarise. It 1s not clear from the report. 
whether this wiping off by depreciation related to unabsorbed depreciation or 
current depreciation, The question this Court had to consider in that case was- 
whether the dividends received from the company, no part of whose income has 
been specifically exempted under section 15-C, was exempt m tbe hands of the. 
assessee under section 15-C (4) 


, 


' The answer was in those words: 


* Whatis exempted by sectton 15-C (4) ıs dividends paid out of or attributable to profits. 
which are themselves exempted from taxation under section. 15-C (1). The expression ‘profits or 
gains on which the taxis not payable under this section’ in. section. 15-C (4) can refer only to 
assessed profits, the assessed profits attributable to the industrial undertaking, whose profits are- 
exempt from tax under section 15-C (1)”. 


These observations, if we may say so with respect, should be understood 
in the context of the facts ın that case. We do not understand the learned Judges 
in that case as laying down that the position would be the same even in cases 
where the profits ofthe company had been absorbed by making allowances for 
unabsorbed depreciation, both normal and extra, under section 10 (2) (vr) and 
(vi-a) and setting off carry forward losses of either category In any case, on. 
the facts in that case, the learned Judges had not to consider the scope of com- 
putation of profits or gains of an industrial undertaking under sub-section (3) of 
section 15-C. . 


The other cases cited before us Ashok Motors Ltd. v. Commissioner of Income- 
tax? and Commissione: of Income-tax, Madras v. Standard Motor Products of Indie 
oro f MER ie thor ds cR DRE ead ED ae mad UD MN 
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Limited* do not bear precisely on the question we are called upon to answer. Commis- 
stoner of Income-tax v. National Electrical Industries Limited? only laid down that 
section 15-C did not provide for any deduction from the income the contention of 
the assessee ın that case being that so much of the profits derived from the newly 
established und ertaking to which that section applied as did not exceed six per cent. 
per annum on the capital employed in the undertaking were to be excluded in the 
computation of total income 


We answer the question referred to us against the Department and in favour 
of the assessees with costs, which include the institution fee paid by the assessees. 
Counsel’s fee Rs. 250 one set 


We have not considered the question whether Sri Ganapathy Mills Co., Ltd. 
18 a new industrial undertaking within the meaning of section 15-C (2). That is 
a matter for independent determination by the appropriate authority. 

V8. Answered accordingly. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT ;——MR Justice K. VEERASWAMI AND MR. JUsricE P. KUNHAMED- 
KUTTI 


K. R. Kothandaraman Applicant? 
y 
Commissioner of Income-tax, Madras .. Respondent. 


Income-tax Act (XI of 1922), schon j—'* Salary ?—Master and servant — T'ests— Direction and control— 
Assessee, appointed. managing director of a company under an agreement —Agreement—Exereise of powers and 
duties under the superintendence, direction and control of board of diectors—Remuneration payable monthlyp— 
Remuneration credited monthly—Subsequent resolution passed after the account year stopping payment—No — provi- 
sion for denying or wawing remuneration under the agreement—Amount assessable as salary paid to servant— 
Doctrine of “ real income ”’-—Not applicable to income arising under head * 5 salary” 


CGompany-——-Director—Manager—Durector, not a servant of company—May bea servant under a special 
contract of service 


The assessee, a promoter o1 à company, was appointed 1ts managing director, under an agreement 
which appointed him for a term of five years, and provided that his powers and duties were to be exer- 
cised by him subject to the superintendence, direction and control of the Board of Directors and that the 
company shall pay to the assessee in respect of each year of account of the company, a monthly remu- 
neration of Rs 1,250 In addition, a commission at a percentage of the profits was payable at the end 
ofthe year The accounting year of the company was the calendar year, while that of the assessee was 
the financial year The assessee included the monthly remuneration ın the prior assessment year un- 
der the head “salary "and was accordingly assessed Though the company was crediting the assessees 
accounts with the monthly remuneration, on the 31st December, 1959, debited the assessee with the- 
sum of Rs 15,000 representing the salary for a year, said to be in pursuance of a resolution of the com- 
pany dated gth May, 1960 to the effect that im view of the company not making any profits, the com- 
pany decides to stop payment of remuneration to the managing director Forthe assessment year 
1960-61 the assessee claimed that the amount of remuneration is not assessable as he was not entitled to 
it in view of the resolution of the company The Income-tax Officer hówever rejected the claim and 
assessed him on the sum of Rs 11,250, the Appellate Assistant Commussioner allowed the claim while 
the Tribunal disallowed the claim On a reference under section 66 (1) 


Hàd, that the sum 1s assessable under section 7 of the Income-tax Act, as salary received by the 
assessee as the employee of the company under the agreement 


A master ts one who not ory directs what and when a thing 1s to be done but how 1t should be done, 
This test may not be necessarily the only test and one has to take note of various changing factors in 
human and industrial relationshups which regulate and change or alter the concept of the relationship 
of master and servant 


The term ** manager ” as defined in the Companies Act of 1965 includes also a director or any 
other person occupying the position of a manager by whatever name called, and whether under a con- 
tract of service or not It may be that a director of a company only by reason of that capacity will 
not be a servant of the company But there is nothing to prevent him from being a servant of the com- 
pany too under a special contract of service which he may enter into with the company 





1, (1962) 46LTR 14. 2. (1959) 6: Bom L R. $80 : IL R. 1960 Bom 193. 
*T.G No 172 of 1963 24th November, 1965. 
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It may be that the concept of a servant may, 1n a sense, involve an element of agency but on that 
account, a servant ıs not to be regarded as an agent , and an agent is never a servant 

The doctrine of “ real income ” in the context of commercial expediency cannot be extended to 
the receipt of or accrual ofsalary which 1s hable to tax under section 7 of the Income-tax Act. 


Where the salary had accrued to the assessee under the contract of service, immediately upon the 
closing of the account year, and where the agreement did not providefor waiver of any part or whole 
of the remuneration and also did not reserve power to the employer to decide that the assessee should 
forego arly part of the remuneration which had accrued to him, any such denial, with drawal or 
waiver subsequent to such year, would not preclude the assessment of the amount under section 7 
of the Act assalary 

On the facts —The terms of the agreement and the functions assigned to the assessee and the reser- 
vation to the Board of Directors of the right of superintendence, direction and control show that the 
relationship between the company and the assessee 1s that of an employer and an employee The 
payment of remuneration ts not subject to any exception and the agreement does not provide for the 
Board of Directors by a resolution to stop or deny payment of the remuneration The resolution as 
worded does not purport to withdraw the salary already accrued to the assessee Even if the resolu- 
tion can be read as withdrawal ıt would only amount to a kind of disposal by the assessee, 1f he agreed 
to accept the resolution The remuneration for the period of nine months has been rightly brought to 
tax ! 


Case referred to the High Court by the Income-tax Appellate Tribunal, under 
section 66 (1) of the Indian Income-tax Act (XT of 1922) m RA. No 398 of 
1962-63 (I T A. No 398 of 1962-63 assessment year 1960-61) 


K. Srimvasan, for Applicant 
V Balasubrahmanyan, Standing Counsel for Income-tax, fo1 Respondent. 


The Judgment of the Court was delivered by 


Veeraswami, J —The assessee 1s the managing director of a pubhclimited. com- 
pany called ** Transformer and Switchgear Ltd" He was the prcmoter of the com- 
pany and would appear to have established contacts with experts in a German con- 
cern 1n the particular type of business The company was incorporated on 28th 
November, 1956 Article 106 of the memorandum and articles of association pro- 
vided for the appointment of the assessee as the managing director of the com- 
pany for a period of five years subject to the contro] and supervision of the Board 
of Directors and upon the terms, provisions and conditions as to remuneration and 
management as specified 1n the agreement to be executed between them. Pursuant 
to this article, they did enter into an agreement on 22nd May, 1957 The preamble 
referred to the services of the assessee in promoting the company and his experience 
1n the line of business and by clause (1) he was appointed as the managing director 
of the company for a period of five years from the date of its incorporation Clauses 
(2) to (4) and clause (9) defined his powers and duties as a managing director which 
were to be exercised by him subject to the supervision, direction and control of the 
Board of Directors and also subject to the provisions of the memorandum and articles 
of association In consideration thereof and subject to the relative provisions 1n 
the Companies Act, 1956, and of the services to be performed bythe managing 
director, clause (5) provided that: 

“ the company shall pay to the Managing director in respect of each year of account of the 
company a monthly remuneration of Rs 1,250 plus commission at the rate of five 
per cent on the net profits made by the company ” 


The commission was to become due and be paid to him yearly and he would 
be entitled to draw the same immediately after the annual acccunts of the ccm- 
pany of each year were made up by him and profits certified by the auditors of the 
‘company and the accounts were laid before the company in general meeting But 
this 1s subject to the provision that the managing director would be entitled to draw 
the minimum remuneration in monthly instalments not exceeding Rs 1,250 pei 
month The assessee included the receipt of monthly remuneraticn 1n his Inccme- 
tax returns for the assessment years prior to the assessment year 1960-61 under the 
head of **salary" and he had been assessed accordingly The accounting year forthe 
company is the calendar year and for the assessee, the financial year For the 
accounting year ended 31st December, 1959, the company credited to the assessee a 
remuneration of Rs 1,250 every month. But on 31st December, 1959, the company, 
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however, debited the assessee with a sum of Rs. 15,000 which represented the salary 
for the whole year. This was said to be pursuant to a resolution of the Board of 
Directors dated 9th May, 1960 which was : 

“In view of the company not making any profit, the company decides to stop payment of 
remuneration of Rs 15,000 per annum to the managing director, Mr K R Kothandaraman, for 
the yea: 1959 " 

The assessee in respect of the assessment year 1960-61 clarmed that he was not 
entitled to remuneration for the whole year of 1959 by virtue of the resolution and that 
the credit entries made month after month did not entitle him to remuneration in 
the circumstances This contention was rejected and the sum of Rs 11,250 credited 
to the assessee’s account for nine months from April to December, 1959 was brought 
totax The assessee succeeded in his appeal in relation to this amount, the Appellate 
Assistant Commissioner being of the view that, by reason of the ccmpany’s resolution, 
the assessee was compelled not to demand the amount of remuneration and that such 
compulsion was the result of business expediency He was also of the view that there 
was no surrender of the remuneration because he was not entitled to any remunera- 
tion at all for the year ending 31st December, 1959 But the Tribunal, on appeal by 
the Revenue, reversed that decision The Tribunal held that, having regard to the 
relationship of the assessee with the ccmpany under the agreement, he must be 
regarded as a salaried employee and the remuneration credited to him fer the nine 
months was salary chargeable to tax under section 7 of the Inccme-tax Act, 1922. 
It further held that as the resolution of the company was passed long after the 
accounting year of the assessee, it could not, in any event, abrogate the right of the 
assessee under the agreement, and hterally read, the resolution had only the effect 
of stopping the payment of remuneration At the instance of the assessee, the 
reference has been made to us under section 66 (1) of the Act, of the following 
«question 

** Whether, on the facts and in the circumstances of the case, the sum of Rs. 11,250 1s assessable 
under section 7 of the Income-tax Act ?” 

Having regard to the frame of the question, we are not called upon to answer 
whether the remuneration for the nine months would fall within section 10 or section 
12 The question ıs confined to whether the sum 1s assessable under section 7. Two 
aspects of this question have been presented to us on behalf of the assessee. (1) whether 
the sum represents salary, and (2) 1f itis salary, whether there was real income 
accrued to the assessee in that sum On the first aspect, the submission for the 
assessee 1s that the relationship of the assessee with the company 1s such that he could 
hardly be treated as an employee Under theterms ofthe agreement, he 1s invested 
with powers in the exercise of which he virtually carries on the business of the com- 

pany. The indicia, according to the argument, which determine the relationship 
between a master and servant are lacking It 1s recognised by learned Counsel for 
the assessee himself that the solution to this question lies in the terms of the agree- 
ment We have already referred to Article 106 of the memorandum and articles 
of association which itself made the appointment of the assessee as the managing 
director but left the terms of the appointment to be regulated by an agreement The 
agreement no doubt invested the assessee with extensive powers of management 
covering the entire conduct and exigencies of the business. But provision was speci- 
fically made that he was to exercise his functions subject to the superintendence, direc- 
tion and control of the Board of Directors and subject also to the provisions of the 
memorandum and articles of association It 1s true as was held m Lakshminarayan 
Ramgopal & Son Ltd. v Government of Hyderabad}, thata master 1s one who not 
only directs what and when a thing is to be done but how ıt should be done. Thatisa 
principle often applied in distinguishing between an employee or a servant and an 
independent contractor, particularly 1n the field of industrial law But we are not 
certam that this test 1s necessarily the only test 1n deciding whether the relationshup 
of master and servant exists, for one has to take note of various changing factors 1n 
human and industrial relationships which regulate and change or alter the concept 
of the relationship of master and servant ‘Take, for instance, a driver of a private 
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motorcar. He ıs undoubtedly a servant of the employer but how often can ıt be said 
the employer tells the driver how to drive the motorcar It ıs even conceivable that 
the employe: may not know driving himself or even less about the mechanism of a 
motorcar In such a case, however, one knows it as an obvious fact that the driver 
is a servant and 1s recognised as such by reference to other factors Buteven epplying 
the test of Lakshminarayan Ramgopal & Son Ltd v Government of Hyderabad», 
we are satisfied that the terms of the agreement and the functions assigned to the 
assessee and the reservation to the Board of Directors of the right of superintendence, 
direction and control show that the relationship between the ccmpany and the assessee 
is that of an employer and an employee The Companies Act, 1956, under the pro- 
visions of which the company here was incorporated, defines the terms ‘‘ director ”, 
** manager ”, * managing agent" and “managing director” Notwithstanding the 
nomenclature, 1t appears that, with reference to the terths of the agreement ard the 
functions the assessee 1s called upon to exercise thereunder, he 1s virtually a manager 
but under the definition of a ‘“ manager" he has the management of the whole or 
substantially the whole of the affairs of the company It may be seen that the term 
“manager” as defined in the Companies Act, 1956 includes also a director or any other 
person occupying the position of a manager by whatevei name called, and whether 
under a contract of service or not In this case, the agreement, 1n our view, cannot 
be construed as anything other than a contract of service It may be that a director 
of a company only by reason of that capacity will not be a servant of the company : 
Commissioner of Income-tax, Bombay City v Lady Navajbai R J Tata? but there 15 
nothing to prevent him from being a servant of the company too under a special 
contract of service which he may enter into with the company. 


Our attention 1s, however, invited by learned Counsel for the assessee to Inder, 
chand Hari Ram v Commissioner of Income-tax? and Commissioner of Income-tax- 
Madras v. KRM T T. Thiagaraja Chetty & Co. Ltd 4, which, as we think, are of 
no assistance to him They are both cases of managing agency and relate to 
commission payable toit Inthe first of these cases, the managing agency was a 
firm Underthe memorandum and articles of association of the ccmpany of 
which it was the managing agent, ıt was entitled to a monthly allowance and a 
certain commission on sales of the company’s products and on its profits. The 
firm contended that the mcome received as the managing agent of the company 
and as its sole selling agent should be assessed under section 7 of the Indian 
Income-tax Act but the Revenue would not admit it and charged the mcome 
under section 10. The Allahabad High Court ona reference upheld the view of the 
Revenue and pointed out that the question, in which capacity thesole agent was 
working, would depend uponthe facts ofeachcase Commissioner of Income-tax,, 
Madras v. KR M TT. Thiagaraja Chetty & Co Ltd4 was also a firm being the 
managing agent of a limited company, and under the managing agency agreement,, 
it was entitled to a certain monthly remuneration, a commission of 10 per cent. 
on the net profits of the company and a small percentage on sales and purchases. 
During the year of assessment in that case, the assessee beceme entitled to a large. 
amount by way of commission By a resolution, the Board of Directors decided to 
keep the entire commission in suspense without payment This sum was debited as a 
revenue expenditure of the company and was allowed as deduction in computing the 
profits of thecompany The question was whether the managing agent was hable to pay 
tax onthe commission amount According to the Revenue, since the assessee follow- 
ed the mercantile method of accounting, the inccme having accrued, 1t became asses- 
able whether ıt was received or not. The Appellate Tribunal took a contrary view. 
But the High Court was of the view that there was no material for the Tribunal’s 
finding that the assessee was being assessed on cash basis 1n previous years. The 
decision of the High Court was confirmed by the Supreme Court It was suggested 
in the course of the arguments before the Supreme Court that the managing agency 
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was not a business But the Supreme Court considered that this question was 
immaterial for the purpose of income-tax because of section 13 and so refrained from 
deciding the point. Even so, it pointed out, ın passing, that the point was directly 
decided in Inderchand Hart Ram v Commissioner af Income-tax, U P. and C P. 
to which we have made a reference. It may be seen, therefore, that Commissioner 
of Income-tax, Madras v. K RM T T Thagaraja Chetti & Company? did not decide 
the question and does not help in deciding the question we are called upon to answer. 


It may be that the concept of a servant may, 1n a sense, 1nvolve an element of 
agency but, on that account, a servant is not to be regarded as an agent ; and an agent 
1s never a servant. We have already held that, having regard to the terms of the 
agreement and the functions which the assessee exerciscd with reference to them, 
he should be regarded as a manager In any case, at best, he may be treated as a 
managing director uáder a contract of service Though a director simpliciter is 
not a servant of a company, when a managing director enters into an agreement of 
service, there 1s no reason why he should not be held to hold two capacities, one of 
them as an employee of the company In Commissioner of Income-tax, Madras v. 
Nagi Reddy?, this Court was of the view that the remuneration received by a manag- 
ing director was,salary The question there was whether the remuneration received 
by the managing director of a concern carrymg on a business was inccme from 
business assessable under section 10, or income from salary assessable under section 7, 
or income from other sources assessable under section 12 This Court stated that 
the answer depended on the nature of the activities and functions performed by the 
managing director The agreement between the assessee and the ccmpany, which 
was engaged in the production of films, provided that the assessee was appcimted 
as managing director for ten years and was entitled to a monthly remunerzticn of 
Rs 500 Subsequently, a resclution was passed by the ccmpany by which the 
assessee became entitled to 124 percent of the net prcfits of the ccmpany m addition 
to the monthly remuneration Following Laks! minareyan Remgopal v Goverrment 
of Hyderabad^*, this Court, as we said, expressed the view that the remuneraticn was 
not income assessable under section 10 This Ccurt observed that it was the nature 
and scope of the activity, and not the extent of the operations, which was relevant 1n 
determining the question and added at page 191: 


“ The remuneration of an agent 1s only the quid pro. quo of the services rendered and however 
much such an agent may represent a business, he cannot be sald to be carrying on a business.” 

We are 1n respectful agreement with these cbservations. In this case 1t was the 
company that was carrying no the business and the assessee was emplcyed by the 
company in managing its affairs including the carrying on of its business We are 
of opinion, therefore, that the monthly remuneraticn credited to the assessee fcr 
the nine months 1n question represented his salary We are not concerned in this 
Reference with the nature of accrual to or receipt ofthe ccrrmission by the assessee 
and.the capacity he held in relation to 1t. TLough we do not exclude the pessibility 
of a combination of a servant and an agent in one and the same person, this question 
too we do not decide as it 1s unnecessary 


That takes us to the second aspect of the question. The argvment fcr the essessee 
18 that if section 7 applies, no salary accrued to the assessee during the relevant peric d. 
It 1s stated that, 1n view of thc resclution of the Board of Directors, he beceme disen- 
titled. to payment of the salary and so the assessee had no vested right 1n the credit 
entries and that unless he had such rights, the mere bcok entries cannct betaken to be 
an accrual of salary to the assessee We are afraid that the argrment prcceeds cn a 
wrong conception of the effect of the entries in the becks cf the ccrrpany arc of 
the resolution of the Board of Directors As we said, under the agrecmert dated 
22nd May, 1957 the company shall pay to him a monthly remuneraticn of Rs. 1,250 
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and he will be entitled to draw that remuneration every month. These are the words. 
used in the agreement . 

s the company shall pay to the managing director. ...... 1n monthly instalments 
not exceeding Rs 1,250 per month " 

This 1s not subject to any exception and the agreement does not provide for the 
Board of Directors, by a resolution, to stop or deny payment of this remuneration. 
Itisno doubt true as held ın Commissioner of Income-tax, Kerala and Coimbatore v. 
L.W. Russel}, the word ‘ allowed’ 1n section 7 of the Indian Inccme-tax Act, 1922 
presupposes a vested right. But the agreement certainly conferred cn the assessee a 
right at the end of the month to payment of the monthly salary. In fact, the folio 
relating to the assessee in the books of the ccmpany shows that practically at the 
end of every month a sum of Rs. 1,250 was credited to his account ‘The entry on 
31st December, 1959 ıs : ** To M. D. Remuneration amount transferred... . .. 
Rs. 15,000 ” That would suggest not that the assessee had no vested right but the credit 
in his favour was transferred and not withdrawn which the ccmpany cculd not, as 
far as we can see, do under the terms of the agreement It 1s contended, perhaps 
rightly, that the book entries are not necessarily conclusive ard ıt canrot invariably 
be said that the income results from such entries of credit But ım the present ccntext, 
we have no doubt that the entries 1n the folio page relating to the assessee in the 
books of the company did result 1n accrual of salary frcm month to month for the 
period in question Commissioner of Income-tax, Bombay City v. Ms. Shoorjt 
Vallabhdas & Co.? 1s relied on by the assessee 1n support of a contenticn that 1t was 
open to the company to withdraw the salary by a resolution passed subsequent to the 
assessment year We do not think that the authority supports lum, for, there the 
withdrawal was by a subsequent agreement between the assessee and the ccmpany 
and the agreement was during the assessment year itself It ıs then contended. 
that on the principle or doctrine of the ** real mcc me” laid down m Kashiparekh S 
Co., Ltd. v Commissioner of Income-tax?, 1t must be held that, ın point of fact, there 
was no real accrual of salary, during the period m question, to the assessee. In 
that case, the assessee adopted the mercantile system of accounting ‘The assessee 
was the managing agent of a paper mill company and under the terms of the managing 
agency agreement, the assessee was under a duty to forego one-third of his ccmmussion 
Where the profits of the company were not sufficient to pay a dividend of six per cent. 
For the accounting year ended 31st March, 1950, the assessee earned a certam ccm- 
mission but, as a result of the resolutions passed by the company, the assessee gave 
up a considerable part of the commission ın December, 1950 The Tribunal held 
that what was foregone exceeded the proportionate profit provided for 1n the agree- 
ment ; nevertheless it also found that the excess was given up for reasons of com- 
mercial expediency. The Bombay High Court held: 


“Tt was the real income of the assessee-company for the accounting year that was liable to tax 
and the real income could nct be arrived at without taking into account the amount foregone 
by the assessee Tn ascertaining the real income the fact that the asessee followed the mercantile 
system of accounting did not have any bearing The accrual of the commission, the making of the 
accounts, the legal obligation to give up part of the commission, and the foregoing of the commission 
at the time of the maxing of the accounts were not disjointed facts , there was a dovetatling about 
them which could not beignored The real income of the assessee was Rs 27,644 and the amount 
of Rs 97,000 foregone by the assessee could not be included in the real income of the assessee for 
the accounting year.” 


It was further obse:ved that the principle of real income was not to be so sub- 
ordinated as to amount virtually to a negation of 1t when a surrender or concession 
or rebate 1n respect of managing agency commussion was made, agreed to or given on 
grounds of commercial expediency, simply because it tock plece scmetrme after the 
close ofan accounting year Relying on this decision, learned Counsel for the assessee 
argues that although the resolution of the Board of Directors was passed subsequent 
to the assessment year, 1t was passed on the ground of commercial expediency and 
on the same ground the assessee was justified ın foregoimg the salary for a period 
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of mne months. On that basis, 1t 1s said that there was really no accrual of salary 
to the assessee for the period. We are unable to accept this contention The Bcmbay 
High Court ın that case was concerned with what was admuttedly a business inccme. 
That was a case of assessment under section 10. Naturally, therefore, the question 
of business expediency in relation to a loss or expenditure for the purpose of the 
business would be germane We are unable to extend the doctrine of “real 1ncome'* 
in the context of commercial expediency to receipt or accrual of salary which 1s liable 
to tax under section 7 On this view, it 15 unnecessary for us to deal with the other 
question whether each accounting or assessment year bemg an independent unit, 
withdrawal of income by a resolution subsequent to the assessment year would have 
any effect on the computation of income 1n such assessment year The point here is 
whether, where the salary had accrued to the assessee but the Board of Directors, 
by a resolution made subsequent to the assessment year, purported to stop payment 
of it, 1t can be said that, 1n the circumstances, there was no accrual of the salary to 
the assessee In the first place, the resolution, worded as it 1s, does not purport to 


withdraw the salary already accrued to the assessee All that ıt stated was :'*... the 
company decides to stop payment of remuneration of Rs. 15,000. ... . to 
the managing director for the year 1959 " Jt only means withholding of” 


payment of remuneration and not denial or withdrawal of the remuneration for 
the period Even assuming that the resolution can be read as a withdrawal of the 
remuneration, even so we are of opinion. that it would only amount to a kind of dis- 
posal by the assessee if he agreed to accept the resolution On more or less similar 
circumstances, this Court took that view in Kothari Mel ta & Co. (P.) Ltd v Com- 
mussioner of Income-tax, Madras! There the managing agency commission under 
the terms of the agreement should be paid every year out of the profits of that year 
There was also a provision that the commission should beccme payable to the 
managing agents on the company’s auditors certifying the company's annual balance 
sheet The audited accounts of the company for each year contained a statement 
to the effect that the managing agents had waived the commission due to them on 
the profits The accounts bore dates which were subsequent to the assessment years. 
The question arose whether if the managing agency commission had accrued to the 
assessee immediately upon the close of its accounting year, the waiver long subsequent 
to the close of the accounting year, was anything more than a disposal of the come, 
which had accrued to ıt and whether ıt would justify the clam that there was no 
accrual at alltill the date ofthe waiver was made The question was answered against 
the assessee. The learned Judges there observed at page 757 


* As we have pointed out, there 1s noevidence ofany agreement of any description which: 
operated to alter the rate of commission or give up the commission due to the assessee No such 
agreement or transaction which could be regarded as an agreement was entered into during the 
accounting year If after the accrual of the income, according to the terms of the managing agency 
agreement, the managing agents purported to give up any part of that income, that cannot be 
regarded as affecting the terms of the agreement whereunder such income had accrued to1t It follows 
that the view taken by the Department and the Tribunal that the income had accrued to the assessee 
1n the instant case and that the waiver operated only as a disposal of that income 1s correct ” 


That precisely 1s the position 1n this case too As we have already mentioned, 
the agreement, while providing for accrual of the salary or remuneration to the 
assessee every month provided nowhere for waiver of any part or whole of such 
remuneration; nor did the agreement reserve power for the Board of Directors to 
decide that the assessee should forego any part of his remuneration which had accrued. 
tolum If the resolution, therefore, 1n this case 1s to be read as having the effect 
of denying the salary during the period of nine months to the assessee o1 if 1t 18 to be 
taken that the assessee had waived the accrued remuneration, such denial, withdrawal 
or waiver occurred subsequent to the assessment year, and ıt would, therefore, be 
totally ineffective in the computation of the income for the assessment year which 
would be liable to tax under section 7 The entries made ın the folio page relating 
to the assessee in the books of the company, having particular regaid to the terms of 
the agreement, would appear to be irrevocable entries and ıt would not be open to 
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the Board of Directors to cancel those entries 1n their effect by the resolution On 


this view also, the remuneration for the period of nine months can be rightly brought 
to tax. 


The question referred to us 1s answered against the assessee with costs Counsel’s 
fee Rs. 250. 


V.S ———— Answered accordingly. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT :—Mr. Justice K VEERASWAMI AND Mm JUsricE P KUNHAMED 
-KUTTI. 


V. N Krishnaswamy . Applicant 
y. 
Controlle: of Estate Duty, Madras Respondent. 


Estate Duty Act, (XXXIV of 1953), section 10—Applicability—Gift of house by husband to wife— 
Continued residence of husband in the house—Benefit of aloan secured on the securtty of the gifted house and 
Auslasatzon of amounts by donor—Epffectweness of gift not affected—Property not deemed to pass on the death 
of donor 


Words and Phrases—" Property taken under any gift ’—“ By contract or otherwise” 


The deceased purchased a sitein the name of his wife,1n 1929, out of his ownfunds and constructed 
a housein the next year and until lus death resided in that house with his wife The mcome from house 
property was bemg assessed to income-tax in the hands of the deceased The property was admutted 
to be his m the wealth statements filed by him as on 31st March, 1942 and 31st March, 1952 Some 
tme before his death, the deceased raised a loan from a bank by the deposit of the ttle deeds of the 
‘house and utilized the funds for his own purposes. On his death, the accountable person, the widow, 
claimed that the value of the house is not liable to be included in the value of the estate of the deceased 
for estate duty The Assistant Controller held that there was no gift of the house and even if there 
was a gift, the provisions of section ro were attracted The Central Board of Revenue in appeal 
held that there was a gift but thefacts of residence of the donor in the gifted property and the recerpt 
of the benefit of a loan from the bank on the security of the house attracted the applicability of section 
io ofthe Act Ona reference to the High Court made at the instance of the accountable person, 


Held that the reference has to be answered in favour of the accountable person. 


Section 10 does not touch a gift which 1s real, complete and effective to the entire extent of its 
subject-matter, both ın respect of possession and enjoyment and also the benefit from out of or in respect 
ofit The word “taken ” occurring m section 10 1n the phrases * property taken under any gift 
js of mportance in the construction of the section, more especially of the effect and ambit of the two 
hmbs, which bring to tax the value of the subject-matter of the gift as passing on the death of the 


deceased The two limbs cannot be understood de kors the disposition by gift itself, and that 1s imphed 
in the word “ taken ” 


The essential conditions for the non-applicability of section 10 are * (1) bona fide possession and 
enjoyment are assumed by the donee immediately on making the gift, (2) retention thereafter of 
possession and enjoyment by the donee, ' 3) such retention is to the entire exclusion of the donor, and 

) the entire exclusion of the donor, 1s also from any benefit to him out of or in resnect of the subject- 
matter of the gift, by contract or otherwise — If any of the requisites ıs not satisfied to that extent the 
property taken under the gift shall be deemed to pass on the death of the donor The essence of these 
requisites 1s total exclusion of the donor both from possession and enjoyment as well as benefit 


But in the case of certain gifts, where the parties are related as husband and wife or in the case 
of co-tenants, if on account of the circumstances the donor has no option but to continue to reside in 


the house as before 1t cannot be said that the donor has not divested himself of 
ment Such a gift may not attract the apphicabihty of section 10 peer dnd emer 


A benefit which was not reserved by the eift b 1t totally unconnected 
up with a gift itself will not be within the ourview of the second Imb of the Koh ia ete 


It is also necessary 
for any benefit to come within the ambit of the section, that ıt must be by “contract or otherwise ? 


the word ** otherwise  imolying some obligation in the nature 
of contract or quasi- 
other form enforceable by the donor 7 Se, ae Sener 


Held on facts the deceased did derive a benefit by raising a: 

nd utilising the loan from the 
on the security of the gifted house Bit it is a benefit which did not accrue to him bv PR pe 
otherwise and also the benefit was not reserved by the gift itself Section ro 1s not attracted 
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Reference under section 64 (1) of the Estate Duty Act, 1953. 

M. Ranganatha Sastri and S Bhaskaran, for Applicant 

V. Balasubiamanyam, Special Counsel for Income-tax, for Respondent. 
The Judgment of the Court was delivered by 


Veeraswam, J.—The question referred to us under section 64 (1) of the Estate 
Duty Act, 1953, 1s : 


** Whether, on the facts and 1n the circumstances of the case, the house property at No 5, Avenue 
Road, Nungambakkam, Madras, standing 1n the name of Smt Parvathi Ammal was correctly includ- 
ed in the estate of the deceased as property deemed to pass under section 10 of the Act 7^" 


The site on which the house was built was purchased by P Natesan, deceased, on 
18th July, 1929, in the name of his wife, Smt. Parvathi Ammal, out ofhisownfunds By 
the following year, he constructed a house on the site Since then and until his 
death, the deceased was residing with his wife in the house The income from the 
property was being assessed to income-tax in the hands of the deceased ‘The pro- 
perty also was admitted as his by the deceased in the wealth statements filed by 
him as on 31st March, 1942, and as on 31st March, 1952 Some time before his 
death, ıt 1s not clear from the record when this happened, a loan of Rs 35,000 was 
raised by the deceased from a bank on an overdraft account with it, which was 
secured by deposit of title deeds relating to the house. It 1s not ın dispute that this 
amount was utilised by the deceased for his own purposes The accountable person, 
the widow of the deceased, claimed before the Revenue, though unsuccessfully, that 
the value of the house was not liable to be included ın the principal value of the estate 
of the deceased liable to duty The Assistant Controller considered, 1n effect, that 
on the facts there was no gift of the house and that even assuming that there wasa 
gift, the provisions of section 10 were applicable to the facts On appeal by the 
accountable person, the Central Board of Revenue stated that, 1n the circumstances, 
there can be no dispute regarding the fact that the appellant got the property as a gitt 
from the deceased Nevertheless, the Board agreed with the Assistant Controller 
that section 10 was applicable This ıt did on two grounds The first was that the 
deceased was residing along with his family in the property till hus death This, 
in the view of the Board, meant that there was no entire exclusion of the deceased 
pursuant to the gift from possession and enjoyment of the subject-matter The 
Board was aware of the relationship between the parties and the necessity of both 
spouses living together at the residence, but it thought that what mattered for purposes 
of section 10 was the factual position, namely, that as a matter of fact the deceased 
even after making the gift continued to live 1n the premises. The second ground of 
the Board was based on the second limb of section 10, namely, that on account of 
the deposit of title deeds to secure his overdraft account, and the fact that the money 
borrowed was utilised by him for his own purposes, he derived a benefit from the 
subject-matter of the gift. 


To answer the question referred to us, 1t is necessary to have a precise appreciation 
of the scope and effect of section 10 It deals with gifts with reservations and, 
broadly speaking, contains two limbs, the first, what may be called a non-exclusion 
clause, and the second, retention clause From the standpoint of taxes, the section 
is intended to reach any gift which in reality is not so or which detracts from the 
nature of disposition by reason of the reservation in the subject-matter of the gift 
in favour of the donor, either in specie or otherwise, tangibly or intangibly, directly 
or indirectly Section 10 does not touch a gift which 1s real, complete and effective 
to the entire extent of its subject-matter, both ın respect of possession and enjoyment 
and also the benefit from out of or in respect of ıt The section ccmmences by 
using the words *' property taken under any gift" It seems to us that the word 
“taken”? 1s of rmportance in the construction of the section, more especially of the 
effect and ambit of the two limbs, which bring to tax the value of the subject-matter 
of a gift as passing on the death of the deceased The two limbs cannot, in our view, 
be understood de hors the disposition by gift itself, and thatis rmplied in the word 
“taken”. The crux of the section lies ın the requisites (1) bona fide possession and 
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enjoyment are assumed by the donee immediately on making the gift, (2) thereafter 
retention of possession and enjoyment by the donee, (3) such retention 1s to the entire 
exclusion of the donor, and (4) the entire exclusion of. the donoi salso from any 
benefit to him out of or in respect of the subject-matter of the gift, by contract or 
otherwise. If any of these requisites 1s not satisfied, to that extent the property taken 
under the gift shall be deemed to pass on the death of the donor The essence of 
these requisites 1s total exclusion of the donor both from possession and enjoyment 
as well as benefit Whether, where there 1s only a partial exclusion, the entire pro- 
perty will neveitheless pass, we are not called upon to consider 1n this case. 


If literal effect 1s given to the first requisite, there 1s no doubt that it 1s not satis- 
` fied in this case But should we construe it ın such a manner as 1t may cover even 
cases of donors who, notwithstanding the gifts made by them and an intention on 
their pait to divest themselves completely of any interest in the subject-matter of the 
gifts, are compelled, neveitheless, to be 1n possession and enjoyment of the subject- 
matter of the gift along with the donee, because of their peculiar relationship ? We 
are of the view that the section does not compel us to place such a construction on 
it. It only contemplates assumption by the donee of such possession, as the cir- 
cumstances, would permit, and no more, and 1f on account of those circumstances 
the donor has no option but to continue in the house as before because of the relation- 
Ship, 1t cannot, in our opinion, be said that he has not divested himself of possession 
andenjoyment That situation in which he continues in possession, even after the 
gift, along with the donee, dictated as 1t 1$ by the status and personal relationship 
of the parties, the law cannot fail to take note of and demand a literal application 
of the first requisite We do not think that by section 10 the Legislature intended 
otherwise Such a situation 1s not confined to cases of relationship of the spouses 
where one of them makes a gift of the house, 1n which they reside, to the other, as 
illustrated by a co-tenancy, where one of the co-tenants happens to make a gift of a 
part of his interest 1n the Joint tenancy and the law deems that every co-tenant 1s 1n 
possession of the entirety of the property for himself and on behalf of the others 


On that matter, our attention has been invited to certam decided cases in 
England and Australia, to some of which we made reference in. T C No. 171 of 
1963 Ranganatha Sastrı v Controlle: of Estate Duty, Madras! In one of those cases, 
Attorney-General v. Seccomber?, the donor, after making a gift of certain premises 
in favour of his nephew, continued to live with him and it was held that ıt was not a 
colourable tiansfer but a real one and if the donor continued to live there, it was 
only by the leave and licence of the donee. 


That was a case which was based upon the relationship of the parties but it 
illustrates that circumstances may exist 1n which the donor may continue to live in 
the premises he has made a gift of by himself or along with the donee, which fact 
may not detract from the completeness and genuineness of the transfer by way of 
gift and which may not attract the applicability of section 10 In. Controller 
of Estate Duty v. Dr. Guruswami Mudaliar?, this Court had to consider a similar 
point and expressed the view. 

“The living of the deceased with his wife in the building (which was gifted to the wife) 1s consis- 
tent with their relationship and not because that he retained any interest 1n the property, namely, 


1n the superstructure which he had absolutely gifted to his wife There are no words 1n the deed of 
gift to support any theory that he reserved any interest in the property to himself ” 


On that view, this Court held that section 10 was not applicable. 
Mr. Balasubrahmanyam contends, as he 1s entitled to, that this view ıs not based 
upon any reasoning We cannot take that view, for the order of this Court does 
state, though cryptically, the reason for it, namely, the compelling circumstance—the 
relationship between the spouses—which explains the fact of the husband continuing 
to live in the gifted premises with his wife, the donee, and which does not detract 
from the completeness of the giftin any sense. In Ranganatha Sastri v Controller of 
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Estate Duty, Madras!, also we were inclined to take, more or less, a similar view, 
though the facts ın that case were different "We were, therefore, unable to accept 
the view of the Revenue that the first imb relating to non-exclusion frem pcssessicn 
and enjoyment 1s applicable to the facts 


The applicability of the second limb 15 a nice question which turns on its scope. 
Though at first sight, ıt might appear that any benefit derived by the donor ss within 
its ambit, ıt ıs manifest from a careful reading of the entire section that the scope 
of the second Iimbis not so wideasthat ‘‘ Any benefit " ın the section, understood 
in the context, 1s Itmited to a benefit either derived out of the gift or related 
to or associated with the transaction of the gift. It may be that, in point of 
time, the benefit derived and the making of the gift may not be contem- 
poraneous It need not necessarily be so But a benefit totally unconnected or 
dissociated or not linked'up with the gift itself will not be within the purview of the 
second limb of the section The two limbs of the section are obviously related to 
property taken under any gift It 1s also necessary for any benefit to ccme within 
the ambit of the section, that it must be by ‘‘contract or otherwise". This Court 
has taken the view in Ranganatha Sastri v Controller of Estate Duty, Madras! * 

* In the context ‘otherwise’ should be understood as implying some obligation either 
1n the nature of a contract or a quasi-contract or 1n some other form In other words, reservation 
of benefit to the donor should be one enforceable by him ” 

The Revenue here was of the view that because the loan raised by the deceased 
from his overdraft account secured by deposit of title deeds relating to the property 
was for his own purposes and was utilised by him for such purposes, 1t must be taken 
that this was a benefit derived by him from the property and that derogated from the 
completeness of the gift and brought ıt within the mischief of the second limb of sec- 
tion 10 We are unable to accept this view as sound Once it 1s common ground 
that a gift was as a matter of fact made of the house, 1t does not appear to us that 
the factum of utilisation of the amount borrowed for the donor's purposes will be of 
any consequence in respect of the applicability of section 10 Tt may be conceded 
that, 1n so far as he raised a loan on the overdraft account, secured 1n that way, and 
utilised the money for hus own purposes, he did derive a benefit But it 15 a benefit 
which did not accrue to him by any “ contract or otherwise" in the sense 1n which 
those were understood by this Court ın Ranganatha Sastri v Controller of Estate 
Duty, Madias! Quite apart from that, the benefit was not reserved by the 
gift, not that we say that the reservation should necessarily always be in that fashion 
The benefit , as we think, the donor obtamed was entirely collateral It 1s true that 
evencollateralbenefit may, incertain circumstances, fall within the ambit of the second 
limb But where the collateral benefit ıs unconnected or has no relation to or 1s not 
linked up with the transaction of gift itself, 1t will not be comprehended by the second 
limb The benefit here 1s not incidental or referable to the giff We have already 
indicated what the broad scope of the section 1s, namely, that it hits at gifts with 
reservations If a gift 1s held to be complete, when 1t was made, and, thereafter no 
benefit accrued to the donor, which is linked with or referable to the gift, merely 
because after a real gift has been made, the donee, like any other full or absolute owner 
goes to the assistance of the donor, as 1n this case, by offering the property gifted 
as security for a loan raised by the donor, ıt cannot be held that to that extent there 
18 a benefit accrued to the donor under section 10, which will detract from the com- 
pleteness of the gift We are of the view that the second limb of section 10 1s also 
not applicable to the facts. 


The question referred to us is answered 1n favour of the assessee with costs 
Counsel’s fee Rs 250 


VS i Answered accordingly. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PmrsENT:—Mm. Justice K VEERASWAM) AND MR. Justice P. S. KAILASAM. 


T. V. Seethalakshmi Ammal .. Applicant 
y. 
Controller of Estate Duty, Madras .. Respondent * 


Estate Duty Act (XXXIV of 1 , Section. 14—4AÀpplicability—Hindu. undwided family— Member. dyin, 
leaving MUR. fine sons Me Boc un rame poleres effected on the life die deceased, wife tir 
the nominee or assignee—Policies kept up with joint family funds—Money due under the poltcies—If joint 
family asset—Business as quota holder of yarn supplied by textile mill, carried on the deceased—If admits of 
having any goodunll— Valuation for addition to principal value of the estate of the deceased ~ 


Life wnsurance—Policres kept up for a donee—Kept up, means payment of premiums by the deceased assured 
and to keep the policy alwe and from lapsing—Payment from the funds of the joint family of which the assured ts 
member-—-Not kept up by the assured—Nomunation and assignment under the Insurance law—Distinctron—Nomt- 
nation of wife— Wife not constituted a donee—Nomination. specifically under the Insurance Act tn favour of wife— 
Excludes creation of a trust under the Married Women’s Property Act of 1874 


Goodwill—What constitutes—Quota holding of yarn supplied by textile mills—Same kind of yarns supplied 
to all quota holders—P,Not capable of having or developing any goodwill 


Insurance Act (IV of 1938), sections 38 and 39 
Married Women's Property Act (IL of 1874), section 6 


The karta of a Hindu undividedfamily, died leaving behind him, the widow, two minor sons and 
three daughters There were jomt family properties, thirteen hfe insurance policies effected in his 
name, out of which two were assigned m favour of the wife and the others nominated in favour of the 
wife in. 1953 and 1955 under the Insurance Act and a business carried on by the deceased as the quota 
holder of yarn supplied by textile mills The principal value of the estate of the deceased for the pur- 
pose of levy of estate duty was determined as the total of one-third of the joint family assets, the entire 
amount due under the hfe msurance policies and one-third value of the goodwill attributed to the 
business as the quota holder In reference proceedings at the instance of the accountable person, the 
widow, the questions for determination, were, if the life surance policies were the joint family assets, 
if the widow was a donee of the amounts due under the policies either as a nominee or assignee, if the 
provisions of section 6 of the Married Women's Property Act of 1874 applied to create a trust mfavour 
of the wife and if the quota holding business can have any goodwill at all 


Held that, the hfe msurance policies are the jomt family assets and hence only a third of their 
value will be deemed to pass on the death of the msured The polices were not kept up_with the funds 
of the deceased but with the funds of the Joint family and therefore they would notfall within the scope 
of section 14 of the Act The business as a quota holder does not admit of the existence or develop- 


ment of any goodwill and hence no value on that account is hable to be added to the principal value of 
the estate of the deceased 


Where the life insurance policies are taken out on the lives of the members of a Hindu undinded 
family and are kept up, that ıs to say, the premiums were paid out of thej ointfamily funds, the amounts 
covered under the policies would be joint family assets on the principles applicable under the Hindu 
Law The presumption based on the personal contractual relationship arising under the contract of 
1nsurance and the modern concept of society and economy and individual rights may not be apphcable 
in the determmation of the character of the property 


Under section 14 of the Act the amount under a policy may be deemed to pass on the death of 


the insured only in a case where the policy had been kept up by the deceaséd either wholly or partially 
and for the benefit of the donee, who may be a nominee or assignee 


The phrase “ kept up " 1s not a legal term or a term of art but conveys the ordinary meaning of 
keeping the policy alive withoutlapse, by payment of the premnims due 1n respect of1t The words 
mean that the premiums paid should be from the own funds of thernsured and not merely the physical 


act of payment In other words the source of premiums paid will be determmative of who kept up 
the policy 


There should have been a gift of the money due under the policy to a person so as to constitute 
him a donee, either as a nominee or assignee 


The word “ nominee " taken by itself or even in the context of the principles that govern the law 
ofinsurance, does not involve a transfer of the rights under a policy unhke an assignment 


Under section 38 (5) of the Insurance Act the effect of an assignment 1s that the assignee 1s the 
only person entitled to the benefits under the policy and such a person shall also be subject to all ha- 
bilities Buta nomination under section 39 of the Insurance Act means that the person nominated 
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one to whom the moneys secured by the policy shall be paid in the event of the death of the insured 

Unlike an assignment which ss irrevocable, a nomination may, at any time, before the policy matures 
for payment, be cancelled or changed In the event of the policey maturing during the hfetime of the 
assured, the nomination will have no effect and the policy m that event, be payable to the assured 


While the assignee 1s not merely entitled to receive but has a right to the policy money itself, a 
nominee 3s no more than a person who is competent to receive the money 1f the assured did not survive 
maturity of a policy and has no right to the money 


The word ** nominee ” m section 14 of the Act dees not appear to convey the ordinary or the 
statutory sense set out above In the context of the words, '' for the benefit of a donee whether a no- 
minec or assignee ” itis clear that the nominee must be such as he may also bea donee That means 
the nominee for the purpose of section 14 of the Act must be such as will constitute the nominee, a 
donee entitlted to the benefit of the policy money 


Where the nomination was specifically mentioned that ıt was under the Insurance Act, such a 
nominee ıs not constituted a donee within the meaning of section 14 of the Estate Duty Act 


The nomination of a widow expressed as under the Insurance Act after the commencement of 
the Insurance (Amendment) Act, 1946, excludes the apphcabihty of section 6 of the Marned 
Women’s Property Act of 1874 


The effect of section 6 of Act of 1874 1s that a policy of insurance effected by a husband m his own 
name for the benefit of his wife and so expressed on theface of the policy shall enure and be deemed 
to be a trust for the purpose The section will not apply unless the beneficialinterest which shall be 
deemed tojbe a trust, is expressly stated on the face of the policy There 15 no particular formula for 
such expression and it will be a matter of construction in each case whether there 1s any such expression 


It ıs not every nomination that will have the effect of creating a trust and it 1s necessary to make 
a distinction between the creation of a trust and a simple contract between two persons for the benefit 
ofa third Such a simple contract cannot by itself be interpreted as creating a trust The distinction 
may be fine but real 


Broadly speaking, goodwill 1s the magnetic quahty ofa particular trade ot business which attracts 
customers to 1t as a matter of course This quality springs from and is developed by various contri- 
buting factors that earn a reputation for honest dealing, quality and standard Goodwill 1s founded 
on behefandfaith of the customer It is commonly built in relation to particular type of manufacture 
or production of articles identified by a trade mark which widely becomes known to the public and by 
which the customers takes ıt for granted that ıt represents what they wish for No trade mark gains 
a reputation overnight Naturally the standing for the business ıs necessarily one of the contributing 
factors The personalities who are engaged in the business, the location in which it 1s carried on and 
the lıke are other features which go mto the good will 


Where a business involves no distinguishable features and deals in standard articles manufactured 
by some one else which one can get from anywhere, not merely from a particular dealer, there 1s 
hardly any possibility of there being a goodwill attached to such business 


On the facts the yarn supplied by the mills in question to the deceased under the quota did not 
1n any way differ from any other supply made to other quota holders of the mills, 1n the matter of 
quality and standard manufacture The quota holding, without anything more, notwithstanding 
jts long duration, cannot admit of the existence or development of any goodwill 


Case referred to the High Court by the Central Board of Revenue, New Delhi, 
under section 64 (1) of the Estate Duty Act, 1953. 


S. Swammathan, for Applicant. 
V. Balasubrahmanyan, Special Counsel for Inccme-tex, for Respondent. 
The Judgment of the Court was delivered by 


Veeraswami, J —The liability of thirteen life insurance felicies to estate duty 
is 1n question in this Reference Whether there was a goodwil] and if there was, 
whether the value, as assessed by the Department for purposes of duty, 1s supported 
by material are further questions for consideraticn One TK VS Vidyapccrana- 
chari, whose widow 1s the accountable person, died on 17th February, 1957 He 
became divided from hus brother on 17th August, 1935, and the assets, that fell to 
his share out of the joint family properties he developed with lus cwn effcrts so that 
at his death, the assets belonging to the joint femily corsisting of himself ard his 
two sons were valued at Rs 6,25,099 Besides his tw o sens, both minors, he left 
his wife and three daughters. The deceased’s one-thnd share m the joint family 
properties was admittedly liable to duty The Assistant Controller of Estate Duty 
added to the piincipal value Rs 1,42,552 which represented moneys due under thirteen 
insurance policies taken out on the life of the deceased of which Rs 94,662 was after 
his death received by the accountable person and a sum of Rs 46,000 on policies 
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with the Oriental Government Security Life Assurance Ccmpany Ltd , remained 
to be realised if and when the company admutted the claims The balance of 
Rs. 4,083 related to three policies on the life of the widow, which were effected by the 
deceased and for which premiums were paid by hm They became paid up long before 
the death of the deceased but the amount unde? the terms of the policies, was payable 
only on the death of the widow The deceased was one of the quote-holders for the 
Madurai Mills and the Meenakshi Mills and had built up a lucrative business 1n yarn. 
The Assistant Controller found that a third of the value of the gocdwill of the 
business carried on by the family should be included 1n the chargeable assets and 
estimated sts value at Rs 50,000 on the basis that the average annual prcfits earned 
in the five years immediately preceding the death of the deceased was Rs 32,579 
and the value of the goodwill should be estimated as equal to 14 years’ purchase of 
the average annual profits The widow appealed against these inclusions and partly 
succeeded The Central Board of Revenue consideied that the amount of 
Rs. 4,083 should be deleted from the principal value on the ground that the amount 
due under the three policies on the life of the widow was only payable on her death. 
The appeal failed in respect of the balance of the insurance money and the 
estimated value of the goodwill for duty. 


The life insurance policies, the thirteen of them, were all effected on the life 
of the deceased between 1942 and 1955 Out of them, two were assigned 1n favour 
of his wife on 7th May, 1956, and in respect of the rest, there was only a nomination 
in her favour between June, 1953 and November, 1955 One of the questions raised 
before the Assistant Controller and the Central Board of Revenue which they decided 
against the accountable person, was whether on the facts and 1n the circumstances of 
the case, the thirteen policies of life insurance and the moneys payable thereunder 
were 1n law joint family properties This 1s the first of the eight questions referred 
to us under section 64 (1) of the Estate Duty Act, 1953. 


It 1s not in dispute before us that the thirteen policies were effected by the deceased 
on his own life and were kept up out of the joint family assets The contention which 
did not find favour with the Revenue, 1s that because the premiums were paid by 
the deceased for the policies came out of the joint family funds, only a third of the 
total amount due thereunder should be deemed to pass on the deceased’s death 
The Revenue authorities weie of the view that the fact of such payment did not have 
the effect of making the policy-moneys the property of the joint family In support 
of this view, reliance was placed ın Venkatasubba Rao v Lakshminarasamma*, In 
that case certain life insurance policies were taken in the names of members of a 
joint Hindu family and the premiums 1n respect of them were paid from and out of 
its funds The accounts of the joint family specified definitely the amount of the 
premiums as relating to the policy effected by this or that coparcener There was a 
separate khata in which the amounts paid towards the premiums for the several policies 
were separately entered The questions, the Court had to determine, was whether 
the amounts covered by the policies constituted joint property or separate property 
of the individual coparcener concerned From a commonsense point of view, 
the Court considered that when one of the coparceners insured his life, he intended 
the benefit of the policy to his heirs’'and not to the other coparceners Rajamannar, 
CJ, and Venkatarama Ayyar, J , were of the view 

**'The presumption, therefore, would be that the profit, 1f any, made by means of the policy 


would not be Joint family asset The utmost that the other coparceners in equity can claim 1s 
that the assured should be debited with the premia which has been paid from Joint family funds ”’ 


Amplifying this view, they further observed * 


“ In our opinion, having regard to modern social conditions and the growth of individual con- 
sclousness 1n marked contrast to the more corporate outlook of an earlier day, the general presump- 
tion must be that when one of the members of aJoint family insures his lıfe, the amount of the policy 
belongs to the assured as his separate property and does not become a joint family asset The 
premia must be treated as amounts drawn by the individual members and they must be debited 
with those amounts ** 


1 (1954)1M LI 94 ILR (1954) Mad. 26: AIR 1954 Mad 222. 
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With respect, we agree that a policy creates a personal contractual relationship 
and prima facie an insurance 1s 1ntended for the benefit of the person taking out the 
policy or his family 1n. accordance with the terms of the assurance That was also 
the view of the Nagpur High Court in Manhaianlal v Jagjıvanlal! That Court felt 
that 1n the absence of any proof that the policy was taken out with the intention of 
benefiting the family and the premia were paid out of Joint family funds, the presump- 
tion ought to be that the policy was taken out as a personal policy for the benefit 
of the personal heirs of the assured. These principles were applied in Karuppa 
Gounder v  Palamammal?. This Court said: 

“ But where a coparcener has effected insurance upon his own life, though he might have 
received the prenua from out of the funds which he might have received from the Joint family, 1t 
does not follow that the joint family insured the life of the member or paid the premiain relation 
thereto It1s undeniable that a member of a coparcenary may with the moneys which he might 
receive from the coparcenary effect an insurance upon his own life for the benefit of the members 
of his immediate family His intention to do so and to keep the property as his separate pro- 
perty would be manifested 1f he makes a nomination 1n favour of his wife or ehildren as the case 
may be It would therefore appear that no general proposition can be advanced ın the matter of 
the insurance policy of a member of a coparcenary and that each case must be dealt with in 
accordance with the circumstances surrounding 1t ” 

On the facts in that case, it was held that the insurance amount must be regarded 
as the separate property of the assured and by virtue of the nomination, the nominee 
was not entitled to any portion of the policy amount The learned Judges there 
noticed Parbati Koer v Sarangadhar?, but distinguished ıt by observing that it only 
dealt with the position where ıt was established that the coparcenary effected the 
insurance on the life of a member, that 1s to say, paid premiums due upon the policy 
from out of the coparcenary funds The Revenue pressed into service the two 
cases decided by this Court , and equally strong reliance was placed for the account- 
able person on the ju gment of the Supreme Court In the case before the Supreme 
Court, two step-brothers of a deceased, who were members of a coparcenary, sought 
1n opposition to the widow of the deceased to have a declaration that they were entitled 
to the moneys due under the policies The High Court of Patna had accepted their 
contention and decided that the 1nsurance policies formed part of the assets of the 
coparcenary to which the two step-brothers as plaintiffs were entitled as survivors 
On a certificate, the widow of the deceased went up before the Supreme Court. 
The three policies stood in the name of the deceased and had matured even during 
huis lifetrme On an examination of the relative accounts of the family, ıt was found 
that the joint family incurred expenses for purchasing the policies In other words, 
the premiums were paid out of joint family funds Fiom the treatment in the com- 
mon accounts and the use to which a part of the policy-moneys was put, the Supreme 
Court considered that those facts also showed that the policy-moneys were treated as 
joint family assets and not as separate property of the deceased Notwithstanding 
these factual findings, 1t was argued for the appellant before the Supreme Court that 
insurance was a special venture and was meant only for the benefit of the family of 
the assured and that the other coparceners had no interest ın the policies It was 
also contended that by **family" was meant the wife and children of the deceased. 
On these contentions, ıt was held by the Supreme Court at page 406 . 

“This might be true, but the question 1s not whether Ram Ran Vijaya Sinha (deceased) tcok 
out the policies for the benefit of his own family but whether he did so without detriment to the 
Joint family funds — If it was the latter, then anything obtained with the joint family funds would 
belong to the joint family, and this 1s the result, ın view of our finding that 1t was the joint family 
which had paid for these policies and not Ram Ran Vijaya Sinha individually ” 

The attention of the Supreme Court was invited to Venkatasubba Rao v Lakshmi- 
narasamma*, and particularly the obseivation which we have extracted therefrom. 
But with reference to this, the Supreme Court stated . 


** We need not decide whether such a broad proposition should be accepted as being 1n conso- 
nance with the rules of Hindu Law, but unfortunately for the appellant, there are clear indications 





1 ILR (1951) Nag 937. (1952) NL J 114: 3 (1960) Pat L R (S C.) 27: (1959) 29 Com. 
AIR 1952 Nag 73 Cases 68 . AIR 19608 C 403. 

2. (1963)1M.L J 86,91 ILR (1963) Mad. 4 (09541ML J 94. ILR. (1954) Mad. 
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that none of the three brothers intended to treat as a separate asset the income which would have 
accrued on the maturity or otherwise of the insurance policies "* 


It may be s en that as we understand the judgment of the Supreme Court the 
decision that the policy-moneys formed part of the assets of the coparcenary was 
rested on the principle that anything obtained with the joint family funds would 
belong to the joint family and on the test not whether the deceased had taken out the 
policies for the benefit of his own family but whether he did so without detriment 
to thejointfamilyfunds It may further be noticed that there were two other policies 
ın that case taken at the same time on the lives of the other brothers of the deceased, 
the premiums for which were also paid from the funds of the press which was owned 
by the joint family just as in the case of three policies in the name of the 
deceased. In Karuppa Gounder v Palamammal!, as the learned Judges themselves 
pointed out, the premiums for the policy were paid out of moneys the assured 
had received from the joint family and in that sense, the Court viewed the 
funds for payment of the premiums as not coming from the joint family It was 
in that manner, the conclusion was reached that the policy there did not belong to 
the family but only to the assured. The presumption based on the personal 
contractual relationship and the modern concept of society and economy and 
individual rights may not help where life insurance policies are taken out on the 
lives of the members of a coparcenary and are kept up, that 1s to say, the premiums 
therefor were paid out of joint family funds or to the detriment of the joint 
family assets In such a case, the principles of Hindu Law will have application 
with the result that whatever 1s acquired out of coparcenary property or to the 
detriment of the joint family assets, will belong to the coparcenary or joint family 
It ıs true that upto the year 1948, the deceased was the only surviving coparcener 
of his branch of the family after the partition from his brother 1n August, 1935 and 
his minor sons were born subsequent to 1948 But this can make no difference 
to the fact that the policies were kept up by payment out of joint family funds The 
principle of Hindu Law as stated by Mayne in his tieatise on Hindu Law and 
Usage (Eleventh edition) is * 

“ Allsavings made out of ancestral property, and all purchases or profits made from the income 
or sale of ancestral property, would form part of the ancestral or coparcenary property whether 
such savings or ácquisitions were made before or after the birth of a son”’ 

In our opinion, therefore, the life insurance policies are the property of the joint 
Hindu family consisting of the deceased and his two sons 


We have next to consider the second question under reference which 1s * 

“ Whether on the facts and 1n the circumstances of the case, the said thirteen policies were 
kepi u ae deceased for the benefit of a donee within the meaning of section 14 of the Estate 

ul $ 

” The answer to this question will depend upon the meaning of “kept up” 
and the effect and scope of ''for the benefit of a donee, whether nominee or 
assignee" in section 14 of the Estate Duty Act, 1953 The insurance policies 
are a species of property, the value of which will depend upon the surrender 
value thereof at a given time and they are dealt with separately by the 
Section They may attract duty in accordance with the circumstances either 
under this section or section 6 or section 15 of the Act. For the application 
of section 14, the policy of life insurance must have been kept up by the deceased 
either wholly or partially and 1t was so kept up for the benefit of a donee, who may 
be a nominee or assignee Where it was only partially kept up by the deceased, 
only a propoitionate policy-money shall be-deemed to pass on the death of the 
assured. The phrase “kept up” 1s not a legal term o1 a term of art but conveys the 
ordinary meaning In the context of a life insurance policy, ** kept up means the 
policy ıs continued in force by payment of premiums due in respect of it In our 
opinion, not merely the physical act of getting a policy of insurance but all acts neces- 
sary for keeping the policy alive will be comprehended in the phrase The subs- 
tantial element that goes to maintain a policy, alive, once 1t 1s taken cut, 15, however, 
payment of premiums. The words “ kept up by him" indicate, to our minds that 
the premiums paid should be from his own funds, not merely his hand that physically 
4 
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makes the remittance of the premiums. In other words, the source of premiums 
paid will be determinative of who kept up the policy. 


Barclays Bank Limited v Attorney-General’, a decision of the House of Lords; 
1s a leading case which throws light on the expression “‘kept up" That decision 
was rendered with reference to section 11 (1) of the Customs and Inland Revenue 
Act, 1889 and section 2 (1) (c) of the English Finance Act more or less analogous 
to section 14 of the Indian Estate Duty Act, 1953 and the Noble Lords were agreed 
in holding that to keep up a policy was to pay th. premiums thereon, as they fell 
due and the person who paid them was the person who ‘‘kept up" the policy In 
that case there were two policies on the life of the deceased and the question was 
whether they were *keptup" by him within the meaning of section 11 (1) of the 
Customs and Inland Revenue Act, 1889 in which case, estate duty was payable on 
the whole value of the proceeds What happened was, the deceased had executed a 
settlement for the benefit of his son and certain others including in ıt the policies 
and at the same time he transferred to the trustee of the settlement, certain 1ncome- 
yielding 1nvestments on the primary trust to pay the premiums from time to time to 
become payable 1n respect of the policies out ofthe income thereof. The deceased 
retained no control over the trustees and no interest under the settlement under 
which he was divested of all rights and beneficial interest whatsoever in the two 
policies of assurance The trustees were at all material times, the legal owners of 
the policies and they paid the premnims from the special investments The House 
of Lords, held, differing from the Court of Appeal, that the policies were not 
“ kept up " by the deceased Lord Thankerton viewed the matter this way : 

“I am clearly of opinton that these policies were not ‘kept up’ by the deceased after the date 
ofthe settlements Payment of the premium necessary for renewal was made by the appellants 
(trustees) over whom the settlor retained no control out of settled, funds in. which the settlor had no 
interest, and over which he retained no control It cannot be maintained that the appellants made 


those payments as agents of the settlor and the fact that the funds out of which the payments were 
met were originally settled by the settlor 1s not relevant. . . . " 


Lord Macmillan, while pointing out that the policies of life assurance do not by 
their nature fit very logically into the scheme of estate duty, which 1s a duty leviable 
on property passing on death and they have, therefore, been specially dealt with ın 
the legislation, went on to consider the import of “kept up" The Noble Lord 
concurred with Lord Thankerton and the other Noble Lords who were of a similar 
view Lord Wright’s consideration of the question was mt extenso. and we shall 
extract his observations as they are quite useful . 


** T think that ‘ keeping up’ a policy according to the ordinary use of language connotes pay- 
ment of the premiums, which 1s the normal method of keeping up a policy the insertion 
of the words ‘in proportion to the premium’ paid by him 1s necessary to deal with the case where the 
deceased did not himself wholly keep up the policy but only did so partially In that case the 
death duty 1s to fall on the deceased’s estate 1n proportion to the premiums paid by him The 
changein expression from ‘kept up’ to ‘premiums paid’ 1s necessary to give the basis of apportion- 
ment, but at the same time ıt identifies * paying the premiums ' with * keeping up the policy ? 


The language of the sub-section supports the view that when the Act refers to keeping 
up the policy 1t means the method of paying the premiums as they fall due In the present 
case not only did the trustees pay the premiums as principals and not as agents for the settlor, but 
the money out of which they paid them was their own money in law, though 1n equity ıt was the 
money of the beneficiaries It was not the settlor's money The phrase ‘keep up the 
policies’ 1s, no doubt, an ordinary expression, but the question is whether, within the meaning of 
the Act, 1t is the settlor who has kept them up ” 


Lord Simons dealing with the question stated ° 


* I agree that 1t 1s not a term of legal art, but itis, I think, the most appropriate expression 
in our language to describe the doing of those acts which will prevent a policy lapsing The 
question’ 1s who keeps up the policy? Who does those acts which prevent the policy lapsing? Who, 
in fact, pays the premiums ? I see no justification for ascribing those acts to a. settlor who neither 
does them himself nor 1s competent to direct their performance I do not base my opinion 
on the juxtaposition of the words ‘ premiums paid by him’ to the words ‘ kept up,’ foritis by the 
payment of premiums that a policy ts ordinarily b kept up’ My opinion would, be the} same 
if the sub-section ended with the word. ' assignee’ ” 

aR SAP KO SE ACER NE CE TN eT 


1. LR (1944) A C. 372. 
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It ıs manifest from this decision and particularly the observations which we have 
extiacted, that a person can be said to **keep up ” a policy if he pays the premiums 
himself out of his own money and thus prevents the policy from lapsing 


We have already found that the premiums to keep up the policies effected by 
the deceased 1n this case, were all paid out of Joint family funds though of course 
the physical act of paying the premiums was perhaps that of the deceased himself. 
We are, therefore, of opinion. that section 14 will be inapplicable to the facts of this 
case. 


It1s also inapplicable, as we consider, for another reason Keeping up a policy 
should be for the benefit of a donee, whether nominee or assignee That means there 
should have been a gift of the money due under the policies to a person so as to consti- 
tute him a donee Unless a person 1s a transferee of the benefit of the policies, he 
cannot be properly desciibed as a donee Such a transfer can obviously be by means 
of an assignment But the word “ nominee " taken by itself or even in the context 
of the principles that govein the law of insmance, admits of no doubt as to its signi- 
ficance A nomination does not involve a transfer of the rights under a policy un- 
like an assigament This distinction was recognised by a Division Bench of this 
Court in Mohanavelu Mudaliar v The Indian Insurance and Bankirtg Corporation Ltd +, 
1n 1elation to sections 38 and 39 of the Insurance Àct Section 38 (5) clearly states the 
effect of an assignment as that the assignee 1s the only person entitled to benefit under 
the policy and such a person shall also be subject to all liabilities and equities to 
which the assignor was subject at the date of assignment But “ nomination ” as 
seen fiom sub-section (1) of section 39, merely means that the person nominated 1s 
the one to whom moneys secured by the policy shall be paid 1n the event of the death 
of the assured Unlike an assignment which is 1r1evocable, a nomination may, at 
any time before the policy matures for payment, be cancelled or changed In the 
event of the policy maturing during the lifetime of the assured, the nomination. will 
have no effect and the policy money will, in that event, be payable to the assured 
It follows that while an assignee is not meiely entitled to receive but has a right to 
the policy-money itself, a nominee 15 no more than a peison who 1s competent to 
receive the money 1f the assured did not survive matuzity of a policy and has no ught 
to the money But “nominee” in section 14 of the Estate Duty Act does not appear, 
as 1t seems to us, to convey the ordinary or the statutory sense wereferredto In the 
context of the words ‘‘ for the benefit of a donee, whether nominee or assignee " 
it is clear that the ** nominee " must be such as he may also bea donee That means 
the nomination for the purpose of section 14 must be such as will constitute the 
nominee, a donee entitled to the benefit of the policy-money 


` The accountable person was but a nominee in respect of the policies except two 
which were of course assigned 1n her favour The nomination 1n each of these cases 
was no doubt ex facie the policy but ıt was specifically mentioned that the nomination 
was under the Insurance Act It follows that the nomination did not vest 1n her any 
right to the insurance money All that ıt enabled her was to receive, the money and 
the nomination must be taken to be only for that purpose. By such nomination she 
by no means became a donee or a nominee within the meaning of section 14 of the 
Estate Duty Act Our conclusion, therefore, 1s that the thnteen policies were not 
kept up by the deceased for the benefit of a donee, whether as a nominee or assignee 
Because they were notso kept up by the deceased, the assignment of the two 
policies to the accountable peison will not, in our opinion, bring even these two 
policies within the purview of section 14 


It will be convenient to consider together Questions Nos (3) to (5) which are : 


“ (3) Whether on the facts and 1n the circumstances of the case, the moneys payable under 
the four policies vez , Policy Nos 1945037 to 1945040 which were nominated 1n favour of the wife 
of the deceased (viz , the applicant) on the 19th June, 1955, fall within section 6 of the Married 
Women's Property Act, 1874 ? 

(4) If the answer to Question No (3) tsin the affirmative, whether the amount payable under 
the satd four policies cannot be deemed. to pass on the death of the deceased under section 14 of the 
Estate Duty Act ? 


— À 
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(5) If the answer to Question No (4) 1s 1n the affirmative whether the amount so deemed to 
pass can be aggregated with the other property passing on the death of the deceased having regard 
to the provisions of section 34 of the Estate Duty Act?" 

The policies mentioned 1n the first question were effected on 10th June, 1955 
and the usk commenced from that date The nomination in favour of the 
accountable person in respect of these policies was also on the same date There 
were seven other policies too 1n which the accountable peison was the ncminee and 
four of them are those covered by Question No (6) which we shall deal with separa- 
tely Itis not clear why Question No (3) was limited to the four policies alone 
mentioned therein as what applies to them will apply to the other policies as well in 
which there was nomination of the accountable peison 


The Revenue authorities were of opinion that section 6 of the Married Women’s 
Property Act, 1874, will have no application to the policies covered by Question No (3) 
We think they were right The effect of section 6 1s that apolicy of insurance effected 
by a husband in his own name for the benefit of his wife or of his wife and children 
or any of them and so expressed on the face of the policy shall enuie and be deemed 
to be a trust for the purpose Consequently as the latte: part of the section states, 
the policy, so long as the trust lasts, will cease to be the property ofthe husband Sec- 
tion 6 will not apply unless the beneficial interest which shall be deemed to be a trust, 
1s expressly stated on the face of the policy There ıs no particular formula for 
such expression and it will be a matter of construction 1n each case whether there 1s 
any such expression In Krishanan Chettia: v Velayee Ammal, a Full Bench of this 
Court resolved a conflict of opinion and held that “expressed on the face of ıt ” 
1n section 6 of the Married Women’s Propeity Act did not necessarily mean that the 
mtention of the assured should always appear on the policy itself and that the 
requirement was satisfied 1f the proposal, which, by the terms of the policy would 
form part of it, was expressive of such intention Against clause 12 m the proposal 
1n that case, relating to the name of the person nominated to 1eceive the sum assured, 
was mentioned “‘self or wife Velayammal" The learned Judges were of the view that 
the words created a trust 1n favour of the wife, Subsequently , a Division Bench of 
this Court in Mohanavelu Mudahar v The Indian Insuuance and Banking Corporation 
Ltd ?, while noticing that dispositions of life insurance policies can be classed as (1) 
assignment, (2) nomination and (3) creation of a trust by reason of the provisions 
of the Married Women’s Property Act, 1882, observed 

“If, by nomination, a trust 1s created, then the nominee becomes the beneficiary, but the difficulty 
1s to find out from the exact words used, what the intention was, because the terms ‘nomination’ and 
‘nominee’ are not strictly speaking terms of art * Nominate’ means only to name and 1t is 1n every 
instance a question of mixed law and fact as to what the intention ıs Thus by the expressions used 
1t has to be found out whether the nomination merely creates a payee or a beneficiary for whose 
protection a trust 1s thereby created If the construction placed upon the declaration 1s 
that a trust has been created under the provisions of the Married Women’s Property Act, the bene- 
fictary would take the assured amount free of all the liabilities of the insured and if 1t 1s construed 
as a mere nomination, the nominee would have no more right than to receive the amount subject 
to all theltabilities as 1f the disposition was by means of a testamentary instrument " 

In our opinion, if we may say so with respect, these obseivations represent the 
correct position in law We may add that it 1s not every nomination that will have 
the effect of creating a trust and 1t 1s necessary to make a distinction, as has been 
made in Macgillivrays ’ Insurance Law, between the creation of a trust and a simple 
contract between two persons for the benefit ofathnd Such a simple contract can- 
not by itself be interpreted as creating a trust Though the dividing line between 
the two classes of cases 1s thin, 1t 1s nevertheless real 


But it ıs not necessary for us to consider the question very elaborately because 
there is a short answer to ıt As we already pointed out, the nomination, through 
ex facie the policies, was specifically mentioned to have been made under the 
Insurance Act Sub-section (7) of section 39 of the Insurance Act says 


** (7) The provisions of this section shall not apply to any policy of Iifernsurance to which 
section 6 of the Married Women’s Property Act, 1874, applies or has at any time applied 





1 (1938)2 MLJ 22 ILR (1933) Mad 2 (195602M LJ 476 ILR (1957) Mad. 
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Provided that where a nomination made whether before or after the commencement of the 
Insurance (Amendment) Act, 1946, 1n favour of the wife of the person who has insured his life 
or of his wife and children or any of them 1s expiessed, whether or not on the face of the policy, as 
being made under this section, the said section 6 shall be deemed not to apply or not to have applied 
to the policy ”’ 


We are of the view that the proviso applies to the nomination here and that will 
eliminate applicability of section 6 of the Married Women's-Property Act The 
four policies covered by Question No (3) will not, therefore, fall within the ambit of 
section 6 of the last mentioned Act On this view, Questions Nos (4) and (5) do 
not arise for consideration. 


Question No. (6) reads as follows * 


** Whether on the facts and in the circumstances of the case, the policy monies received under 
Policy Nos 813825, 813826, 1145972 and 1145973 which were nominated by the deceased 1n favour 
of his wife on the 25th June, 1953 : e , more than two years prior to his death are not liable to estate 
duty on his death ?" 

The Board of Revenue dealt with it from the standpoint of section 14 of the 
Estate Duty Act and said that the period that elapsed between the date of nomination 
or assignment and the date of death was relevant for purposes of liability under 
section 14. But we have already held that section 14 has no application to the policies 
In the order of the Assistant Controller the point was dealt with with reference to sec- 
tion 9 on the assumption that the policies covered by the question were all assigned to 
the accountable person which 1s not factually correct As mentioned by us, she was 
only a nomineein respect ofthese policies Though two of the policies were assigned, 
théy are not covered by Question No (6) On the footing that the policies in 
question were assigned, the view was expressed by the Assistant Controller that in 
counting the two years’ period under section 9, the date of assignment was not the 
criterion but who paid the renewal premiums after the assignment was relevant, and 
as the premiums were paid out of joint family funds after the assignment, the moneys 
received under the policies should be considered as property deemed to pass under 
section 14 of the Estate Duty Act There was here a mixing up of ideas under sec- 
tions 9 and 14 The Boaid does not appear to have approached the four policies 
under section 9 but it said with reference to them that the period that elapsed bet- 
ween the date of nomination or assignment and the date of death was urelevant for 
purposes of liability under section 14 This 1s on the view that section 14 applied 
to them which as we said ıs incorrect Section 9 also will not apply because there 
was no gift of these four policies in favour of the acountable person. 


We pass on to the last two Questions Nos. (7) and (8) which relate to goodwill 
and its value. The questions read 
* (7) Whether, on the facts and 1n the circumstances of the case, there1s no material to support 


the finding that the yarn business belongtng to the Joint family of which the deceased was the karta, 
had any goodwill ? 


(8) Whether, on the facts and 1n the circumstances of the case, there 1s no material to support 
the finding that the value of the goodwill of the business is Rs 50,000 ?"* 


The Assistant Controller negatived the contention that the business of the 
deceased in yarn was built up by his tact and personal influence and it did not survive his 
death. He found that the deceased was one of the quota holders for Madurai Mills 
and the Meenakshi Mills for supply of yarn, that the business of yarn was lucrative 
as found from the average profits for the five years immediately preceding the death, 
and expressed the view that having regard to the longstanding nature of the business 
and in view of the fact that the deceased was one of the quota holdeis for Madurai 
Mulls and Meenakshi Mills, it could not be accepted that the business had no goodwill 
at the tıme of the death On the basis of the average annual profits for the preceding 
five years, namely, Rs 32,579, he estimated the value of goodwill as equal to 13 years’ 
purchase of the average annual profits The value of goodwill was thus estimated 
and fixed at Rs. 50,000, one-third of which was added to the principal value as liable 
to estate duty The Board agreed with the Assistant Controller as regards this and 
dealt with the further contention for the accountable person that goodwill, even 1f it 
existed, was not a partible item and held that the liability to estate duty was not based 
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on the partibility or otherwise of the property Thisis upon the view that the goodwill 
of the business, as such, was not treated as a separate asset in which the decezsed 
had a share butit was only an element which made up the total value of the business 
and that the business carried on by the family was saleable As to the value of the 
goodwill, the Board thought that what price it would fetch over and abcve the 
tangible assets that the family possessed would be the test and the estimate made by 
the Assistant Controller was not extravagant. 


In our opinion, the findings of the Revenue authorities on the two questicns 
have no basis and cannot be accepted as sound in law "There was here 
no materal on which they could reasonably conclude that a goodwill 
existed Whatis a goodwill? tis one of those terms which 1s better under- 
stood than comprehensively and clearly described Broadly speaking, ıt ıs the 
magnetic quality of a particular trade or business which attracts custcmers 
to 1t as a matter of course This quality springs from and is developed by various 
contributing factors that earn a reputation for honest dealing, quality and standard 
Goodwill ıs founded on the belief and faith of the customer It 1s commonly 
built up 1n relation to a particular type of manufacture or production of articles 
identified by a trade mark which becomes widely known to the public and by which 
the customers take 1tfor granted that ıt represents what they wish for No trade- 
mark gains reputation overnight Naturally the standing of the business 1s neces- 
sarily one of the contributing factors The personalities, who are engaged in the 
business, the location 1n which 1t 1s cared on and the like are other features which 
go into the goodwill Where a business involves no distinguishable features ard 
deals in standard articles manufactured by some one else which one can get fiom 
anywhere, not merely from a particular dealer, there 1s hardly any possibility of 
there being a goodwill attached to such business 


Hamulton,J in Attorney-General v Boden, thought that the question whetherthere 
was a goodwill or not was a pure matter of fact We are of the view that it 1s really a 
mixed question of law and fact, for, the propiiety or reasonableness of an infererce 
from proved facts 1s also a matter for the law , so too the question whether the factual 
finding is based on no material The learned Judge was there concerned with the 
question whether the busmess of lace manufacturers carried with it a goodwill The 
approach of the learned Judge to the question is instructive (page 559) - 

“Plain net is a fabric principally used by lace manufacturers as the foundation for other work 

Itis graded by the width of the machines and by thesize of the spacesinthe net work The finished 
product of one manufactureris so like that of another that tt 1s impossible to distinguish between 
them z that Boden & Co , never advertise They canvass a small market now principally 
at Nottingham since German manufacturers have learnt to supply their own markets They have 
no trade mark, sign, badge, or patent , any patents for machinery that there may be have been 
treated as of no account One machine is practically as good as another, and the product 1s so 
uniform that any one who can buy the machinery can produce the fabric Its sale depends almost 
entirely on the price ” 

.. The learned Judge concluded, therefore, that the business had no gcodwil] worth 
the name S C Cambatta & Co (P.) Ltd v. Commissioner of Excess Profits Tax, 
Bombay?, was concerned with a business of running a theatre and a restaurant and: 
the question there was whether a question of law did arise and whether the goodwill of 
the threatre and the restaurant was calculated ın accordance with the law In that 
connection, the Supreme Court considered what a goodwill was and referred to the 
following observations of Lord Macnaghten 1n Inland Revenue Commissioners v 
Muller & Co’s Maigarine, Ltd ? : 

** What ts goodwill ? It 1s the benefit and advantage of the good name, reputation, 
and connection of a business It 1s the attractive force which brings in custom ” 

Reference was also made to certain other English cases and it was observed by 
the Supreme Court at page 505 

“Tt will thus be seen that the goodwill of a business depends upon a variety of circumstances 
or à Combination of them The location, the service, the standing of the business, the honesty 
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of those who runit, and the lack of competition and many other factors go individually or together 
to make up the goodwill, though locality always plays a considerable part Shift the locality, and 
the goodwill may belost At thesametime, locality is not everything The power to attract custom 
depends on one or more of the other factors as well In the case of a theatre or restaurant, what 1s 
catered, how the service is run and what the competiton ts, conti1bute also to the goodwill ” 

In this background of what generally 1s meant and understood by gocdwill, 
we are of opinion that 1t cannot reasonably be found that the business of the joint 
family based on che manufactured yarn supplied by the mills against quota had any 
goodwill as such Go to any quota-holder of such yain; you will get the same or 
similar yarn without any difference or distinction 1n quality or other characteristics, 
A particular yarn with reference to which the family held a quota 1s 1dentified not 
by the trade mark assigned to it by the family but by its original manufacturer The 
yarn supplied by Madurai Mills and Meenakshi Mills to quota-holders is Just the 
same and one quota-holder does not in any way differ from any other quota-holder 
of the millsin the matter of the quality and standard of manufacture of yarn 
supplied against the quotas In that sense, the long standing of the family business 
will have no significance 1n the context of whether there was a goodwill or not atta- 
ched to the business. We think that the factsin this case provide no basis, and 
quota-holding, without anything more, cannot, ın the nature of things admut of 
the existence or development of any goodwill On this view, 1t is unnecessary to 
consider whether the value of the goodwill has been properly determined or not 
19 supported by material 

We answer the questions referred to us 1n favour of the accountable person with 
costs Counsel’s fees Rs 250 


VS Answered accordingly. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present — Mm Justice K Srinivasan anp MR. Justice T. VENKATADRI. 


T. L. Jagannatha Iyer .. "Pehttoner* 
U 
Jeevan alias Bapoo and another .. Aespondenis. 
Constitution of India (1950), Article 133 (1)—Otder of remand by High Gourt—Appeal to Supreme Gourt 
against under Article 133 (1)—Competency 


Where 1n an appeal arising out a petition to set aside a sale, effected in execution of a decree 
on the ground of material rrregularities ın the conduct of sale, the High Court holdmg that there 
was a material irregularity in the conduct of sale remanded the matter for enquiry and fresh 
disposal to the lower Court , 


Held, an appeal under Article 133 (1) to Supreme Court agaist the order of remand on the 
ground that the High Court erred in law in holding that there was a material irregularity m the 
conduct of sale, would be incompetent as the order made by the High Court was nota final order 
finally disposing of the rights of the parties before it, and hence a certificate under Article 133 (1) 
could not be granted 

Petition under Article 133 (1) (a) and (c) of the Constitution, praying that ın 
the circumstances stated therem and ın the Memo of grounds filed to the Supreme” 
Court, the High Court will be pleased to grant leave to the petitioner herein to 
appeal to the Supreme Court of India against the order of the High Court dated 
ist April, 1964 in AAO No 280 of 1962 


P Anantakrishnan Nair, for Petitioner 
S Kothandarama Nayanar, for Respondents 


The Court made the following 


Orper —This petition for leave to appeal to the Supreme Court has been 
filed by the decree-holder in OS No 84 of 1956 on the file of the Subordinate 
Judge of Madurai, a suit instituted by him against the respondents one of whom 
was 2 minor at the time of the rassing of the decree In pursuance of the decree, 
he brought the suit property for sale in EP No 31 of 1960 and himself purchesed 
it for Rs 13,000 The first respondent in this petition who was a minor at the time 








*S.CP No 168 of 1964 nm AAO No 280 of 1962. 27th April, 1966, 
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of the proceédings sought to set aside the sale on the ground that though he had 
become a major by 26th June, 1961 no notice was taken to him and also on the 
ground that several material irregulaiities had crept into the conduct of the sale 
on account of the fraud of the decrec-holder which resulted in heavy loss to the minor 
in that the valuable property worth Rs 60,000 was sold for Rs 13,000. When 
this application out of which these proceedings arise, came before the learned 
Subordinate Judge, he declined to set aside the sale, as he was of opinion that the 
absence of notice of sale to the quondam mmor would not rende: the sale illegal. 
He also found that the other objection namely that the intending bidders were 
prevented at the auction was not substantiated The application of the judgment- 
debtor was therefore dismissed Thereupon, the first 1espondent in the petition 
„filed CM A No 280 of 1962 which came up for final disposal before a Division 
Bench to which one of us was a party Tms Court then observed that the absence 
of notice of the sale to the appellant therem was certainly a meteiial uregularity, 
that the question was whether by reason of thet irregularity, substantial loss had 
been occasioned to the judgment-debtor and that there wes no r10pei finding on 
that question by the learned Subordinate Judge The petition to set aside the sale 
was therefore remitted back to Subordinate Judge for fiesh enquiry and disposal 
Now it 1s against that order, the decree-holder has filed the piesent petition for 
grant of leave to 2ppeal to the Supreme Court 


Leained Counsel fo: the petitioner hes contended that the value of the pro- 
perty would be more then Rs 20,000 and that the proposed appeal to the Supreme 
Court involves a substantial question of Jaw. 


In the counter-affidavit filed on bchalf of the respondents, ıt 1s submitted tnat 
the petition 15 not maintainable, as the order to be arpealed against is not a final 
order and that the rights of the parties have not been finally disrosed of by the order 
of remand 


The only question for consideration, therefore, ıs whether the petitioner is 
entitled to a certificate for appeal to the Supreme Court, et this stege As eheady 
stated, the petition to set aside the sale has been rcmended to the lower Court, 
for the rwipose of finding out whether the rroperty was sold for a low price, and 
whether by reason of that irregularity substantial loss hes been occasioned to the 
judgment-debtor The learned Subordinate Judge will have to hold 2n enquny 
and dispose of the matter. Learned Counsel for the retitione: would contend 
tnat the observations of the learned Judges of this Court that the absence of notice 
of sale to the jJudgment-debtor was a material 111egularity are final and that he would 
not have an opportunity to canvass that point According to learned Counsel 
the substantial question of law that he would like to canvass before the Supreme 
Court would be that execution proceedings taken against a person who was a minor 
through his guardian would be valid, even tnough notice had not been sent directly 
to the minor after attaming majority, provided notice ın the execution proceedings 
was served pioperly on the guardian 


We are not convinced with this argument, beceuse we are of the opinion that 
the observations of this Court in the appeal would not entuiely dispose of the matter 
finally between the parties. This brings us to the question whether the order of 
remand passed by this Court in the appeal is a judgment or final order within the 
meaning of Article 133 of the Constitution of India. It 1s useful to refer to the 
observations of White, C J in Tuljaram Row v. Alagappa Chettiar! . 


“ The test seems to me to be not what is the form of the adjudication but what is its effect in the 
suit Or proceeding m which itis made — If'its effect, whatever its form may be, and whatever may be 
the nature of the application on which st 1s made, 1s to put an end to the suit or proceeding as far as 
Court before which the suit or proceeding 1s pending 15 concerned, or if its effect, if it 15 not complied 
with, 1s to put an end to the suit or proceeding, I think the adjudication 1s a judgment within the 
meaning ofthe clause An adjudication on an application which 1s nothing more than a step 
towards obtaining a final adjudication in the suit 1s not, m my opinion, a judgment . ” 
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In fathanand & Sons v State of U P 1, the High Court at Allahabad merely 
remanded the cases for retrial holding that there was no proper trial of the petitions. 
Their Lordships of the Supreme Court held that such an order remanding the cases 
for retrial was not a final order within the meaning of Article 133 (1) («) and that 
if, after the order, the civil proceeding still remained to be tried and the rights and 
disputes between the parties had to be determined, the order was not a final order 
within the meaning of Article 133 In Southern Railways v Veeraswamt Nadar?, 
Ramachandra Iyer, GJ, observed that the proper test to ascertain whether a 
judicial oraer was a ‘ judgment’ was to see whether in regard to matters in contro- 
versy ın the Court which rendered the judgment, there had been a completeness 
of adjudication 


On a review of the case-law on the sukject, ıt seems to us that the order passed 
in the Civil Miscellaneous Appeal ıs not a final order, since the matter hes not been 
finally disposed of between the parties and the matter has been remitted to the 
Court below only for finding out whether the property wes sold for an madequate 
price on account of the material irregularities which crept in tne course of the 
execution proceedings ‘The petitioner ıs not, therefore, entitled to a certificate. 

The petition 1s accordingly dismissed There will be no order as to costs 

VE ———— Petition dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction ) 


PRESENT —Mnm Justice P. S. Karasam 


P Amalanathan .. Petetioner* 
v 
The Superintendent of Police, Salem .. Respondent 


Madras Police Subordinate Serowes Discipline and Appeal Rules (1955) (as amended by GO Ms 
No. 3075, dated 26th September, (1963), rule 3 (c) (4)—Valtdity 

Gonstitution of India (1950), Article 309, Proviso—Rule-making power conferred under—Nature, scope 
and extent 


Rule 3 (c) (4) of the Madras Police Subordinate Services Disciphne and Appeal Rules (1955) 
as amended by GO Ms No 3075, dated 26th September, 1963, in exercise of the power conferred 
by section 10 of the Madras District Police Act (Central Act XXIV of 1859) and section 11 of the 
Madras City Police Act (III of 1888) read with the proviso to Article 309 of the Constitution of 
India, 1s within the competence of the rule-making powers of the Governor and hence valid 


Khemchand v Union of India, (1963) 2 S GJ 312, rehed on. í 


The amended rule cannot be struck down on the ground that ıt is given retrospective effect. 
The rule-making power of the President and the Governor under the proviso to Article 309 of the 
Constitution 1s not in the nature of a subordinate legislation The power 1s conferred by the Consti- 
tution and subject to the other provisions of the Constitution the rule-making power is supreme and 
3s not restricted There is therefore nothing in the proviso to bar making rules giving retrospective 
effect Nor 1s the rule-making power under the proviso to Article 309 confined only to regulating the 
recruitment and the conditions of service of persons appointed after the rule took effect There 1s 
no justification for restricting the words “persons appointed” in the proviso to persons already 
appointed before the rule comes into force Nothing prevents the Gavernor from making rules 
under the proviso with retrospective effect affecting Government servants preyudicially by rules 
which did not exist at the time Of their employment 


The contention that the rule-making power 1s exercisable only under section 10 of the Madras 
District Police Act and section 11 of the City Police Act and that the Governor 1s not competent to 
make rules under the proviso to Article 309 affecting the police service 1s untenable The power 
conferred under Article 309 includes the power to make rules and obviously to amend the rules 
relating to the police service also Fun ther, there 1s no substance in the plea that the impugned rule 
1s contrary to any of the provisions of the Madras District Police Act or the Madras City Police Act 


However, under the amended rule 3 (c) (4) a member of the service can only be deemed to 
have been placed under suspension from the date of the original order of dismissal and not from the 
date of the original order of suspension : 
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Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and 1n the affidavit filed therewith, the High Court 
will be pleased to issue a wiit of certiorer: calling for the records 1elating to the order 
of the Superintendent of Police, Salem, the resrondent herein ın DO No 1731 
of 1964 dated 231d September, 1964, and quash the seme ın so far as ıt suspends the 
petitioner prospectively and retrospectively 


K K Venugopal and V Manwannan, for Petitioner. 
The Additional Government Pleader, for Respondent. 


The Court made the following 


Onnzn.—This petition 1s filed for the issue of a writ of certiorari for quashing 
the orde: of the Superintendent of Police, Salem in DO No 1781 of 1964, dated 
23rd September, 1964 


The petitioner joined the Police Service of the Madras State in 1941 as Sub- 
Inspector of Police While he was serving in the Salem District, he was placed 
under suspension on 27th October, 1952, pending enquiry into certain charges 
against him The enquiry into the charges began on 19th December, 1952, and 
ended on 7th January, 1953 The petitioner was dismissed from service by an 
order dated 4th December, 1953, to take effect retrospectively from the date of 
suspension, 27th October, 1952. 


The petitioner filed Writ Petition No. 1516 of 1956 in this Court for quashing 
the order of dismissal passed against him This Cout by an order dated llth 
November, 1958, issued the writ prayed for and quashed tne order of dismissal. 
The State of Madras preferred Writ Appeal No 78 of 1959 against the judgment 
in Writ Petition No 1516 of 1956 The appeal was decided by a Full Bench of 
this Court on 30th April, 1964. The Full Bench dismissed the Writ Appeal hold- 
ing that the rules of natural justice were violated. On 26th September, 1963, the 
State Government passed GO Ms No 3075 dated 26th September, 1963, amending 
the Madras Police Subordinate Services Discipline and Appeal Rules, 1955. 
According to the rule, when a penalty of dismissal umposed upon a member of a 
service 1s set aside by a decision of the Court and the disciplinary authority decides 
to hold a further enquiry against him, the member of the service shall be deemed 
to have been placed under suspension by the appointing authority from ihe date 
of the original order of dismissal and shall continue to remain under suspension 
until further orders In pursuance of this amendment the Superintendent of Police, 
Salem, by his order dated 23rd September, 1964, reinstated the petitioner in service 
and placed him under suspension pending disposal of the charges against him. The 
order also stated that the petitioner would be deemed to have been under suspen- 
sion with effect from 27th October, 1952, the date on which he was originally 
kept under suspension As a result of the amendment and the order passed on 
the petitioner, though the petitioner was dismissed on 4th December, 1953, with 
effect from the date of suspension 27th October, 1952, the order of suspension was 
deemea to take effect from 27th October, 1952, and continue until further orders, 
The effect of this order 1s that, though the order of dismissal dated 4th December. 
1953, passed with retrospective effect from 27th October, 1952, was set aside in 
Writ Petition No 1516 of 1956 on 11th November, 1958, andin Writ Appeal No 78 
of 1959, the petitioner 1s deemed to be under suspension from 27th October, 1952. 
The petitioner, who would have been entitled to hus pay from the date of dismissal 
on 4th December, 1953, up-to-date has been deprived by the amendment to the rules 
and tne order of the Superintendent of Police. 


The amendment as well as the order of the Superintendent of Police were 
challenged on several grounds It was submitted that the rule, which was pro- 
mulgated on 26th September, 1963, cannot have any retrospective effect so as to 
apply to the judgment of the High Court quashing the order of dismussal of the 
petitioner. It was further contended that the rule-making authority cannot make 
any rule giving retiospective effect It was submitted that the rule, which 1s pur- 
ported to have been made under section 10 of the Madras District Police Act and 
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Section 11 of the Madras City Police Act read with proviso to Article 309 of the 
Constitution of India, 1s not within the competency of the rule-making powers of 
the Governor. The rule was also cnallenged on the ground that ıt 1s penal ın its 
nature in that ıt deprived the emoluments to which the petitioner was entitled and 
was made without notice to the petitioner — Finally, ıt was contended that, thougn 
the amended rule provided that the member of the service shall be deemed to have 
been placed under suspension from the date of the original order of dismissal, 
according to the order of the District Superintendent of Police, the petitioner is 
placed under suspension from 27th October, 1952, which is beyond the scope of 
the amended rule 


The notification amending the Madras Police Subordinate Service Discipline 
and Appeal Rules, 1955 and the relevant rule may be extracted : 

** In exercise of the powers conferred by section 10 of the Madras District Police Act, 1859 (Cen) 
tral Act XXIV of 1859), and section 11 of the Madras City Police Act, 1888 (Madras Act III of 18888 
read with the proviso to Article 309 of the Constitution of India, the Governor of Madras hereby make» 
the following amendment to the Madras Police Subordinate Services Discipline and Appeal Rules 
1955 (m Volume IV of the Madras Services Manual, 1954) 


AMENDMENT 


In rule 3 of the said rules, for clause (c), the following clause shall be substituted, namely — 


* (e) (1) A : T 
() 

(ui). vr . : . 7 

(2) T Qe ^ed 

(3) . ë . 

(4) Where a penalty of dismissal, removal or compulsory retirement from service imposed 
upon a member of the service 1s set aside or declared or rendered void m consequence of or by a decr 
sion of a Court of law and the disciplinary authority, on a consideration of the circumstances of the 
case, decides to hold further inquiry against him on the allegations on which the penalty of dismissal, 
removal or compulsory retirement was originally imposed, the member of the service shall be deemed 
to have been placed under suspension by the appomting authority from the date of the ongmal order 
of dismissal, removal or compulsory retirement and shall continue to remain under suspension until 
further orders 


The submission was that the 1mpugned rule 1s-penal ın nature and ıs not provided 
in either the District Police Act or the City Police Act and 1s contrary to the provi- 
sions of these Acts, and, therefore, not within the competence of the rule-making 
powers of the Governor It was pleaded that the power of the Governor to make 
rules 1s in the nature of a subordinate legislation and he cannot make any provision 
giving retrospective effect Before consideiing this question it will be useful to 
refer to the decision of the Supreme Court in. Khem Chand v Union of India? The 
validity of rule 12 (4) of the Central Civil Services (Classification, Control and 
Appeal) Rules, 1957 was challenged before the Supreme Court. The wording 
of rule 12 (4) ıs the same as ın the unpugned rule The officer concerned was a 
Sub-Inspector of Co-operative Societies, Delhi He was suspended on Ist July, 
1949, and after enquiry was dismissed on 17th December, 1951. The officer filed 
a suit on 20th May, 1953, praying for a declaration that the order of dismissal made 
against him was invalid 1n law and that he still continued to be 1n service of the 
Government The trial Coumt aecreed the suit on 31st May, 1954, declaring that 
the officer’s dismissal was void and inoperative and that he continued to be in 
service of the State of Delhi at the date of the institution of the suit The Govern- 
ment of India preferred an appeal and the Subordinate Judge, Delhi, dismissed 
the appeal on 31st December, 1954 The Second Appeal preferred by the State 
was allowed by the Punjab High Court on Ist November, 1955, and the decree 
was set aside The officer preferred an appeal to the Supreme Court, and the 
Supreme Court by its judgment dated 13th December, 1957, held that the provisions 
of Article 311 (2) had not been fully complied with and declared that the order of 
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dismissal passed by the Deputy Commussione: on 17th December, 1951, was 
inoperative and that the appellant was a member of theservice at the date of the 
institution of the suit The Supreme Court also directed -that the officer be-paid 
his costs throughout Afteı the decree of the trial Court was confirmed by the 
Sub-Court on 3lst December, 1954, the officer filed another suit on 20th April, 
1955, claiming aiiears of salary and allowances ‘The heating of that suit was 
stayed on 26th December, 1955, as the appeal preferred by the officer was pending 
in the Supreme Court After the judgment of the Supreme Court was delivered 
on 13th December, 1957, the officer made an application to the trial Court on 
26th December, 1957, praying that the hearing of the suit be taken up But the 
State made an application to the Subordinate Judge on 7th August, 1958, stating 
that the disciplinaiy authority had on a consideration of the circumstances of the 
case decided to hold a further enquiry against the officer and notified that the officer 
should be deemed to have been placed under suspension by the appointing authority 
from 17th December, 1951. The trial Court directed stay of the trial of the suit 
until the order of suspension was revoked. Against this order the officer filed a 
revision petition to the High Cout challenging the validity of 1ule 12 (4) of the 
Central Civil Seivices (Classification, Control and Appeal) Rules, 1957. The 
High Court dismissed the revision petition and against that order an appeal to 
the Supreme Court was preferred. 


In the Supreme Court the validity of1ule 12 (4) was challenged on the ground 
that ıt contravened the provisions of Articles 142, 144, 19 (1) (f), 31 and 14 of 
the Constitution It may be noted that as in the present case the impugned rule 
came into force before the Court finally held that the order of dismissal could not 
be sustained In the case before tne Supreme Cowt the rule came into force on 
28th February, 1957, while the Judgment of the Supreme Court was on 13th 
December, 1957, whereas m the present case the 1ule came into force on 26th 
September, 1963, while the decision of the Full Bench of the High Court was rendered 
on 30th April, 1964. The plea of the learned Counsel for the petitioner that the 
writ petition was disposed of on 11th November, 1958, and as the rule took effect 
only on 26th September, 1963, the decision of the Supreme Court 1s not applicable 
has to be rejected, as the order ın Writ Appeal was made only on 30th Apri, 1964, 
afte: the rule came into force Therefore the facts ın this case are similar and the 
decision of the Supreme Court 1s applicable to this case. The Supreme Court 
negatived all the contentions raised by the léarned Counsel for the officer. It 
held that Article 19 (1) (f) of the Constitution was not contravened. Though 
the officer had a right for arıears of pay and allowances, which constituted property, 
the Supreme Court held that the rule is a reasonable 1estriction of his right 1n respect 
of the property as ıt ıs ın the interests of the general public. 


Mr. Venugopal, learned Counsel for the petitioner, contended that the questions 
raised by him in this Writ Petition. were not raised before the Supreme Court, and 
submitted that they may be decided. The scope of the rule making powers of the 
Governor under Article 309 of the Constitution may now be considered. Article 
309 1s as follows . 


“ Subject to the provisions of this Constitution, Acts of the appropriate legislature may regulate 
the recruitment, and conditions of service of persons appointed, to public services and posts in connec- 
tion with the affairs of the Union or of any State . 


Provided that 1t shall be competent for the President or such person as he may direct in the case 
of services and posts 1n connection with the affairs of the Union, and for the Governor of a State of such 
person as he may direct m the case of services and posts ın connection with the affairs of the State, to 
make rules regulating the recruitment, and the conditions of service of persons appointed, to such 
services and posts until provision in that behalf is made by or under an Act of the appropriate Legisla- 
que under this Article, and any rules so made shall have effect subject to the provisions of any such 

C - 


This Article confers ce1tain powers upon the Legislature to legislate regulating 
the recruitment and conditions of service of persons appointed to public services, 
So long as the appropriate Legislature does not legislate on the matter, the President 
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or the Governor or such person as they may duect may make rules regulating the 
recruitment and the conditions of service of peisons appointed to such services. 
Rules made by the President or the Governo: pending legislation or the Acts made 
by the Legislature would be subject to the provisions of tne Constitution. The 
Legislature has not passed any enactment and ıt ıs admitted that the President and 
the Governor are competent to make rules regulating ihe recruitment and the condi- 
tions of service of persons appointed to such services The rule-making power, 
though subject to tne provisions of the Constitution, 1s conferred by the Constitution, 
There ıs no restriction on the legislative power of the President or the Governor 
to bar making rules giving retrospective effect A member of the Public Seivice 
holds office during the pleasure of the President or the Governor subject to the 
provisions of Article 311 of the Constitution The Legislature, the President or the 
Governor may make a Jaw regulating the conditions of service including proceedings 
by way of disciplinary action "The law thus made may regulate the scope and 
content of the doctrine of reasonable opportunity embodied in Article 311 of the 
Constitution It has also been held that the rules made under Article 309 or conti- 
nued under Article 313 1n relation to the conditions of service are enforceable by 
Court of law if they are mandatory in their nature Mr Venugopal, learned Counsel 
for the petitioner, contended that the very fact that the President and the Governor 
are empowered only to make rules, 1t would mean that the rules made by them are 
in the nature of subordinate legislation and can only have the effect of rules framed 
under legislative enactments It was further submitted that the power to make 
rules can only be exercised prospectively, unless the Legislature specifically 
empowered the rule-making authority to make rules with retrospective effect. 
He relied on a decision of this Court in Writ Petition No 823 of 1963, etc The 
cont-ntion of the learned Counsel will be 1ight, if the 1ule making power of the 
President or the Governor ıs analogous to the powers of the rule-making authority 
under a legislative enactment This plea cznnot be accepted, as the rule-making 
power of the President and the Governor under Article 309 1s conferred by the Consti- 
tution, and subject to the other provisions of the Constitution the 1ule-making power 
is supreme and not restricted Therefore, the contention of the learned Counsel that 
the rule-making power 15 ın the nature of a subordinate legislation or that 1t cannot 
pass any retrospective legislation cannot be accepted. 


It was next contended that the rule-making power 1s confined only to regulating 
the recruitment and the conditions of service of persons appointed after the rule took 
effect. Reliance was placed on the words ‘ persons appointed " in Article 309, 
There 1s no justification for restricting the words “ persons appointed " to persons 
already appointed before the rule comes into force Under Article 309, the power 
is conferred to make rules regulating the recruitment and conditions of service of 
persons appointed to suchservices and posts The restriction of the rule-making 
power to persons already appointed ıs not discernible in this rule The Governor 
and the Legislature are empowered to make rulesto regulate the conditions of 
service with retrospective effect. Before the matter was taken up to the Supreme 
Court in Khemchand v Union of Indiat, the Punjab High Court considered the validity 
of rule 12 (4) of the Central Civil Service (Classification, Control and Appeal) Rules, 
1957 ın Khemchand v. Union of India? The Punjab High Court held that nothing 
prevented the Government from making rules under Article 309 with retrospective 
effect affecting the Government servants prejudicially by rules which did not 
exist at the time of employment Thesame view was taken by the Calcutta High 
Court in Aml Nath v Collector of Excise?, and by the Allahabad High Court in 
Pirtlinath v State of U P.. 


So far as the public servant 1n concerned, Article 310 provides that except as 
expressly provided by this Constitution every rerson holding a civil post ın the Union 


holds office aurmg the pleasure of the President and every peison holding a civil 
prea 
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post in the State holds office during the pleasure of the Governor of the State But a 
member of the public service 1s constitutionally protected, ın that he cannot be dis- 
missed by an authority subordinate to that by which he was appointed and that he 
cannot be dismissed, removed or reduced in rank until he has been given a 1eason- 
able opportunity of showing cause against the action pioposed to be taken 1n regard 
tolum Apart from the constitutional guarantees the public servant ın also entitled 
to the enforcement of the 1ules that may be made under Article 309 or continued 
under Article 313 The provisions of law 1egulating the 1eciuitment and the condi- 
t1ons of service are subject to the provisions of the Constitution and can be attacked 
on the giound that they aie contrary to any of the provisions of the Constitution. 


It was next contended that the rule-meking power is exercisable only under 
section 10 of the District Police Act and section 11 of the City Police Act, and the 
Governor 1s not competent to make 1ules under Article 309 affecting the police 
service The submission was that section 243 of the Government of India Act, 
1935 provided that the conditions of service of the subordinate ranks of various police 
forces shall be such as may be determined by o1 under the Acts relating to those 
forces respectively. Section 243 of the Government of India Act is not incorporated 
in the Constitution and it was sought to be argued that the laws continued under 
Article 313 of the Constitution cannot be altered or amended under the rule making 
powers conferred under Article 309 of the Constitution of India. Wherever the rules 
made under Article 30g are not ın conformity with the 1ules continued under Article 
313, 1t was submitted that the rules made under Article 30g should give way. This 
submission cannot be accepted, as the Constitution has empowered under Article 
309, the Legislature and the President ard the Governor to make laws for regulating 
the recruitment and the conditions of service of persons appointed to public services 
including police service The power conferred under Article 309 of the Constitution 
includes the power to make 1ules and obviously to amerd the rulesielatimg to the 
police service also Further, there 1s no substance in the plea that ihe impugred 
rule is contrary to any of the provisions of the Madias District Police Act or the 
Madras City Police Act It has beer held by a Bench of this Court in Rajagopal v 
Superintendent of Policet, that the Madras Police Suboidinate Services Disciplire ard 
Appeal Rules, 1955 made in exercise of the roweis conferred under section. 10 of 
the Madras District Police Act, 1859, and sectior 11 of the Madras City Police Act, 
1888 read with the proviso to Article 309 of the Constitution of India are valid 
Though the 1 ules were expressed to have been framed urder section 10 of the Madras 
District Police Act and section 11 of the Madras Cıty Police Act read with the pro- 
viso to Article 309 of the Conrstitution of India, the rules were 1n fact framed under 
the powers conferred on the Governor under the pi1oviso to Article 309 of the Corsti- 
tution of India, and the exercise of power would be 1eferable to a jurisdiction which 
conferred validity upon it This contention also fails 


It was finally contended that, even if the amended rule 1s held to be vald, a 
member of the service can only be deemed to have beer placed under suspersion 
from the date of the original order of dismissal and not from the date of the order of 
suspension It was contended by the Additional Goverrmert Pleader that the 
words “ the date of the original order of dismissal in the rule should be construed 
as the date from which the order of dismissal took effect Iam urable to construe 
the order in the manner suggested by the learned Government Pleader, for the words 
are explicit that the member shall be deemed to have been placed under suspension 
from the date of the original order of dismissal and rot from the date of the order of 
suspension The order of the Superintendent of Police that the officer shall be 
deemed to be under suspension from 27th October, 1952, 1s not 1n conformity with 
rule 3 (c) (4) but according to the rule the petitioner will be deemed to be under 
suspension from 4th December, 1953 But ıt 1s unnecessary to pursue the matter 
as the petitioner was in suspension from 27th October, 1952 to 4th December, 1953. 
With these observations the Writ Petition 1s dismissed No order as to costs. 


VK ———— Petition dismissed 
1. AIR 1965 Mad. 10g 
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[FULL BENCH ] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
(Appellate Jurisdiction ) 


PazsENT.—Mn Justice K / VreERAswAMI, Mr Justice T. VENKATADRI AND 
Mr. Justrite M... NATESAN 
P S Subramariam Chettiar & Sons, Dindigul .. Appellant* 
U 


The Joint Commercial Tax Officer III, Dindigul .. Respondent 
Madras General Sales Tax Act (I of 1959), section 16—Assessment of escaped turnover under— If can 
be made to the best of judgment—Power to assess by best judgment of implicit wn section 16 


Section 16 of the Madras General Sales Tax Act (I of 1959) does not include the power to assess 
by best judgment escaped turnover The section does not expressly provide for power to make assess- 
ment by best judgment Having regard to the scheme of the Act, particularly the provisions relatmg 
to the procedure of assessment, the language employed by section 16 1n contrast with sections 12 and 
13 1n the background of the legislative lustory relating to procedural provisions for assessment of 
escaped turnover, ıt 1s not possible to imply a power ın section 16 to assess by best judgment 


Broadly speaking in the taxation laws of this country, assessment by best judgment as a distinct 
category of power has come into practice and whenever the Legislature thought fit,it expressly conferred 
that power upon the assessing authority If1t was intended that the assessing authority should have 
the power to determine escaped turnover under section 16 by best judgment, 1t would have been easy 
for the Legislature to have expressly said so It seems therefore that when section 16 omitted the 
words * determine the turnover by best judgment * which were found in rule 17 of the Madras General 
Sales Tax Rules (1939), tlie predecessor of section 16 of the 1959 Act, the omission was deliberate 


In a taxing statute, like any other statute, we are concerned with the express language used and 
there 1s hardly any room for umplication of power which is not expressly given, for the same statute 
clearly shows that whenever a power to assess by best judgment 1s contemplated, stas expressly given 


Siinwasappa v State of Madras, (1964) 2 M Lj 508 15 STC. 784, overruled , Commissioner 
of Sales Tax v Kunte Brothers, 13 STC 366, dissented from State of Andhra Pradesh v — Ravuri 
Nerasunloo, (1965) 1 ANWR 175 16 STC 54, followed 

Appeals under clause 15 of the Letters Patent against the order of the Honour- 
able Mr Justice Srimvasan dated 19th February, 1965, and made 1n the exercise 
of the Special Original Jurisdiction. of the High Court in Wiit Petition. Nos 724 
and 725 of 1965 presented uraer Article 226 of the Constitution. of India to issue 
writs of certiorari calling for the records of the Joint Commercial Tax Officer III 
Dindigul, the respondent herem in MOST. No. 10486/61-62 and M GS. 
10486/62-63 respectively and quash the orders dated 15th December, 1964, therein 

S. Mohan Kumaramangalam for Subbaroya Iyer, Sethuraman, Padmanabhan and 
V. Rajagopalan, for Appellant. 

Special Government Pleader, on behalf of Respondent. 

~ When the appeal came on for hearing before a Bench, the Court made the 
following order delivered by 
Veeraswami, F —These cases raise an important question as to the scope of 
section 16 of the Madras General Sales Tax Act, 1959 The question 15 whether the 
section includes power to assess by best judgment On that matter, this Court in 
D Srnwasappa & Sons v State of Madras, and the Madhya Pradesh High Court in 
Commissioner of Sales Tax v Kunte Brothers?, have taken one view, and the Andhra 
High Court in State of Andhra Pradesh v Ravurt Narasımloo?, a contrary view On 
hearing the arguments on both sides, we feel that D Sreevinasappav State of Madras, 
may possibly require reconsideration, though we have not arrived at any firm or 
final conclusion We, 1n the circumstances, consider that 1t 1s necessary that these 
cases relating to that question are disposed of by a Full Bench For this purpose 
the papers may be placed before the learngd Chief Justice. 

K Rajah Awar for Subbaroya Iyer, Sethuraman, Padmanabhan and V Rajagopalan, 
for Appellant 

Special Government Pleader, on behalf of Respondent. 
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The Judgment of the Court was delivered by 


Veeraswami, J —These writ appeals are placed before us on a reference by a 
Division Bench of which two of us happened to be members. The question we 
are called upon to decide 1s whether section 16 of the Madras General Sales Tax 
Act, 1959 includes the power to assess by best judgment escaped turnover 


The appellant was assessed to sales tax for the assessment years 1961-62 ard 
1962-63 by orders datea 5th October, 1962 and 29th August, 1963 In July, 1964 
there was a surprise inspection of the resiaer.c2 of one K Pichaimuthu which resulted 
in discovery of 29 slips of which eight were alleged to refer tothe appellart Some 
time later there was another inspection of the busiress premises of Messrs R Perumal 
and M. Palamandi Chettiar under whom K.. Pichimuthu was working as an Account- 
ant, and thus time 27 slips were 1ecovered out of which 25 were said to relate to the 
appellant On 6th December, 1964, the Assessing Authority concerned served n stices 
on the appellant to show cause why a certain turnover for each of the years should 
not be treated as having escaped assessment and the same brought to tax The appel- 
lant preferred various objections which were all overruled and by two different 
orders both, dated 15th December, 1964, the Assessing Authority brought to tax a 
turnover of Rs 26,229-92 for the assessment year 1961-62 and a turnover of 
Rs 41,34,821-00 for the next assessment year as having escaped assessment For 
the first of these years, the process by which the Assessing Authority determined the 
turnover by best judgment was this He referred to seven slips the turnover of which 
amounted to Rs 20,312 He then proceeded to fix Rs 2,901-70 as the average rate 
per pattial and findirg that one of the pattials recovered contained the serial number 
909, multiphed the average rate by that figure and thus arrived at the turnover 
which was supposed to have escaped assessment In the other case, the Assessing 
Authority took up one of the slips which showed cash and credit sales for Rs 1,064-06 
and Rs 4,378-64 Asper the accounts the sales recorded for Ist August, 1962, amount- 
ed to only Rs 447-84 The balance of the amount in that slips and the amounts 
found inthe other slips were not, according to the Assessing Authority, brought 
into the appellant's account He, therefore, proceeded to find that 1f on a particular 
date there were suppressions to the extent of Rs 4,994-86, the turnover that might 
have escaped assessment in proportion to the turnover already assessed would be, so 
was the reasoning of the Assessing Authority, Rs 5,443/448+3,40,327 which would 
come to Rs 41,34,821 This the Assessing Authority fixed aS turnover which should 
be taken to have escaped assessment for the assessment year 1962-63 The Assessing 
Authority further imposcd penalties on ihe appellant. The assessee has filed 
regular appeals against the orders and they are said to be pending disposal Never- 
theless, he also filed two writ petitions which were heard by Srinivasan, J The 
learned Judge summarily dismissed them on the ground that the petitioner had an 
alternative remedy which was all the more suitable ın this case as factual matters 
had to be decided The writ appeals from those orders raised a question of jt ris- 
diction and in view of a conflict of decisions on the scope of section 16 of the Madras 
General Sales Tax Act, 1959 and parallel provisions 1n like enactments 1n other States, 
the appeals were duected to be placed before us 


Two learned Judges of this Court Ramakrishnan and Ramamurti, JJ , in 
D Srinwasappa v State of Madras!, were of opinion that though section 16 did not 
expressly irclude the power to assess by best judgment escaped turnover, still ıt was 
implicit in the section A Division. Berch of the High Court of Andhra Pradesh 
in State of Andhra Pradesh v Ravurt Narasimloo?, however, expressed a different view 
and held that section 14 (4) of the Andhra Pradesh General Sales Tax Act, 1957 was 
confined to escapement of turnover which was definitely established That Court 
was inclined to think that the words ın section 14 (4) ‘“ which has escaped assess- 
ment" would only imply turnover which was definitely proved to have escaped and 
did not include turnover which might have escaped assessment Commissioner of 
Sales Tax v Kunte Brothers, a decision of the Madhya Pradesh High Court was 
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referred to and dissented from by the Andhra Pradesh High Court The Madhya 
Pradesh High Court had 1elied on an English case which, as the Ardhra Pradesh 
High Court vointed out, was concerned with section 36 of the Erglish Income Tax 
Act which in terms conferied power to make assessment by best judgment The 
question 1s which of the views represents the correct view 


The Madras General Sales Tax Act, 1959 defires ‘ turnover’ as the aggregate 
amount for which goods are bought or sold, ana charged, by section 3, turnover 
when ıt exceeds the minimum limit Section 11 provides that tax under the Act shall 
be assessed, levied and collected ır such manner as may be prescribed The next 
section contains the procedure to be followed by the Assessing Authority in making 
assessment In cases where a 1eturn 1s filed and it 1s accepted, the assessment will 
be on that basis. But if no return ıs submitted or if a 1eturn submitted 1s incomplete 
or incorrect, the Assessing Authority may, after making such enquiry as 1t may con- 
sider necessary, assess the dealer to the best of its judgment While making an 
assessment under this section, the Assessing Authority may also direct payment 
of penalty subject to certain limits Section 13, which deals with provisioral assess- 
ment also lays down the procedure for making such assessment which includes in 
cases of no return or a return which is incomplete or incorrect, the power to assess by 
best judgment Where an assessment 1s made by best judgment under section 12 
the assessee may ask for cancellation under section 14 of such assessment on certain 
grounds within a limited period. Section 16, with which we are concerned reaas. 

** 16, Assessment of escaped turnover —(1) Where for any reason, the whole or any part of the 
turnover of business of a dealer has escaped assessment to tax or has been assessed at a rate lower 
than the rate at which ıt 1s assessable, the assessing authority may, subject to the provisions of sub- 
section (2) at any time within a period of five years from the expiry of the year to which the tax 
relates, assess, the tax payable on such turnover after service of notice on the dealer and after making 
such enquiry as it may consider necessary 

(2) In malang an assessment under sub-section (1), the assessing authority may, if it ıs satisfied 
that the escape from assessment 1s due to wilful non-disclosure of assessable turnover bv the dealer 
direct the dealer to pay, in addition to the tax assessed under sub-section (1), a penalty not exceed- 
ing one and a half times the tax so assessed 5 

Provided that no penalty under sub-section (2) shall be imposed unless the dealer affected 
has had a reasonable opportunity of showing cause agamst such imposition 

(3) The powers under sub-section (1) may be exercised by the assessing authority even though 
the original order of assessment, if any, passed m the matter has been the subject-matter of an 
appeal or revision 

(4) In computing the period of limitation for assessment of the escaped turnover under 

this section, the time during which proceedings for assessment remained stayed under the orders of a 
civil Court or other competent authority shall be excluded ” 
Sub-section (1) of the section 1s concerned with two kinds of escapement, (1) turn- 
over escaping assessment and (2) turnover being assessed at a rate lower than the 
rate at which ıt ıs assessable In the second category of cases, there 1s, of course 
no question of best judgment, but in. dealing with the first category, the question 
arises whether the Assessing Authority 1s confined to the turnover actually proved 
by evidence to have escaped assessment or can go beyond and determine the 
quantum of turnover by best judgment 


The sub-section does not expressly provide for power to make assessment by 
best judgment But thus Court in D Sreemvasappa v State of Madras‘, proceeded 
on the view that the power was implicit in the section, though ıt was aware of the 
contrast that section 12 expressly conferred such a power in making initial assess- 
ments In our opinion, having regard to the scheme of the Act, particularly the 
provisions relating to the procedure of assessment, the language employed by sec- 
tion 16 (1) of the Act in contrast with sections 12 and 13 1n the background of the 
legislative history relating to procedural provisions for assessment of escaped turnover 
1t 18 not with respect, possible to accept that view Broadly speaking, in the taxation 
laws of this country, be 1t 1ncome-tax or sales tax, assessment by best jugdment as 
a distinct category of power has come into practice and wherever the Legislature 
thought fit, 1t expressly conferred that power upon the Assessing Authority In the 
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Madras General Sales Tax Act, 1939, section 9 contained the power and the pro- 
cedure for assessment and, as 1t originally stood assessment by best judgment was not 
provided for But this power,in relation to initial assessments was conferred for 
“the first time by an amendmert by Madras Act XXV of 1947 Section 9 (2) (4), 
as ıt stood originally, read that 1f no return was submitted by a dealer or if the return 
made was 1ncoriect or ir complete, the assessing authority was empowered to deter- 
mine the turnover in accordarce with the rules made under sub-section (2) of 
section 3 But these woras were, by the Amending Act, substituted by the words 
** shall assess the dealer to the best of his judgment? The power to assess escaped 
turnover was not to be fourd 1n the Act of 1939 itself, but section 19 (2) (f) prov.ded 
for rule-making power in respect of assessment to tax urder the Act of any turnover 
which had escaped assessment and the period within which such assessmént might 
be made Pursuant to this power, the State Government made rule 17 in the General 
Sales Tax Rules which, as 1t stood at the start, did not include the power to assess 
escaped turnover by best judgment. It 1s interesting to note that clause (1) of rule 
17 was more o: less in the same terms as we find the present section 16 (1) ın the Act 
of 1959 But by GO. No 2204, Revenue, dated 21st August, 1961, the rule 
was amended by including the words * determine to the best of his judgment the 
turnover which has escaped assessment’. Tax Rule 17 as amended thus incor- 
porated the power for the Assessing Authority to assess escaped turnover by best 
judgment. Itis clear from those provisions in the 1939 Act and the Rules made there- 
under as amended as aforesaid as well as sections 12 and 13 of the 1959 Act that 
whenever the State Legislature or the rule-makirg authority intended that the 
Assessing Authority should have the power to assesse by best judgment 1n certain 
circumstances ıt conferred the power by express words The amendments show not 
only the need therefor to take the particular power but also the distinction made 
between the ordina1y powers of assessment based on actual material and an assess- 
ment by best Juagment It seems to us, therefore, that when section 16 omitted 
the words ‘determine the turnover by best Judgement! which were found in Tax 
Rule 17, the predecessor of section 16 (1) the omission was deliberate. If 1t was 
intended that the Assessing Authority should have the power to determine such 
turnover by best judgment, 1t would have been easy for the State Legislature to 
have expressly said so, adopting the language of Tax Rule 17 Further, while the 
Legislature provided for the power specifically 1n section. 12 ana by an amendment 
in section 13 of the 1959 Act, there ıs no reason why if 1t intenaed to provide for the 
power in section 16, ıt should have omitted to use similar or other appropriate 
express language 


It has been contended for the State thatpower to assess would include also power 
to assess by best judgment Butin the context of the other provisions like sections 12 
and 13 and the legislative Justory which we referred to, 1t ıs not possible to accept 
this contention. In a taxing statute, like any other statute, we are concerned with 
the express language used and there ıs hardly any room for implication in the section 
of power which 1s not there expressly given, for, the same statute clearly shows that 
whenever a power to assess by best judgment 1s contemplated, ıt 1s expressly given. 
The result of the contrast of the language of sections 12 and 13 with that of section 
16 (1) and the legislative history we referred to necessarily repels any possibility of 
implied power in section 16 (1) to assess by best judgment 


A case for best judgment arises at the initial stage of assessment either where 
no return 15 filed or where a return 1s filed, ıt ıs incomplete or incorrect In such a 
case, 1t will not be expected that accounts or other materials will be forthcoming 
on which assessment can be directly based. The Assessing Authority who is charged 
with the duty of assessing the quantum of turnover will have, therefore, to determne 
the turnover to the best of his judgment Best Judgment, however, does not mean 
that the Assessing Authority can base the quantum determined by him on no material 
at all. If there 1s some material either in the form of direct evidence or circumstan- 
tial evidence or in the form of facts which may lead to a reasonable inference, the 
Assessing Authority may well be justified 1n relying on the same and fixing the quan- 
tum on an estimate. While the quantum fixed by best judgment should necessarily 
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be based on some material atleastits extent can be justified only ifit xs on a reason- 
able basis. It 15, however, conceivable that in the nature of ihings, best judgment 
may involve a certain amount of guess But that does not mean that ihe guess can 
be capricious or unreasonable or totally without a basis It may be seen, therefore, 
that assessment by best judgment 1s a distinct procedure sanctioned by tax laws 
whenever 1t is intended Evidently the framers of section 16, as it stands today, 
intended that such a power reed not be given to the Assessing Authority ard thatis 
why, as we are inclined to think ihe words in Tax Rule 17 urder Act 1939, which, 
as we said, ıs the predecessor of section 16, namely ‘ determine the turnover by 
best judgment’, have been omitted in section 16 (1) 


The Andhra Pradesh High Court rested 1ts judgment on a comrarison of the 
provisions relating to submussion of no return or incomplete or incorrect 1eturns 
ın relation of the procedure for assessmert with the provision for assessment of 
escaped turnover and came to the corclusion that in view of the difference ın the 
phraseology employed by the relative sections, 1t was reasorable to conclude that the 
power under sub-section (4) of section 14 was limited to assessment of turnover which 
was definitely established Wuh respect we find ourselves 1n agreement with that 
view. We also derive support for the view from the legislative history of the 
sales-tax provisions in this State 


We hold that section 16 (1) of the 1959 Act does not include the power to assess 
by best judgment. Inasmuch as the Assessing Authority proceeded in these cases 
on the basis that ıt had power to assess by best judgment, its orders are quashed. 
The writ appeals are allowed with costs, one set : Counsel’s fees Rs. 250 The Assess- 
ing Authority will be at liberty to proceed further under section 16 in the light of 
this judgment. 


V.K. —— Appeals allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
Present :—Mr,. Justice K — VEERASWAMI AND MR. Jusric& M NATESAN 


Amurthammal . Petitioner * 
a 
K. Marimuthu .» Respondent 


Grumnal Procedure Gode (V of 1898), secton 488 (1)—' Ghild’—If means only a person of tender years or 
any person irrespective of age. - 


The word * child? 1s not defined in the Criminal Procedure Code and-the question whether a 
* child? for purposes of claiming maintenance under section 488 of the Criminal Procedure Code 
should be a person of tender years or at least a minor under the law orcould he orshe be of 
any age and claim maintenance from a person if they could establish that they wereissues born to 
such a person, has been the subject of different views 


The scope and content of the word * child ° in the section has to be viewed 1n the historical back- 
ground and object ofthe legislation The object of the provision 1s to prevent vagrancy on the analogy 
of the Poor Laws and Bastardy Acts in the United Kingdom — It 18 also clear that the word 15 not 
defined statutorily and the omission to specify the age limit, as in some other statutes like the Factories 
Act, Child Marriage Restraint Act, etc , seems to be deliberate The clue for the interpretation of 
the word 1s provided in the section itself by the use of the expression, “ child unable to maintain 
itself ”. 


The word ‘ child’ m the context connotes apart from the relationship, an idea of infancy, The 
use of the neutral pronoun * itself’ signifies and emphasises the infancy of the claimant Hence the ` 
meaning of the word * child ° m section 488 of the Criminal Procedure Code must be taken to be a mmor 
whether under the Indian Majority Act or the Court of Wards Act or the Guardian and Wards Act 
and ıt cannot include any person of whatever age, who 1s unable to maintain himself or herself, 
merely because he 15 a child of his father , 


Petition. under sections 435 ard 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Order of the Court of the Adaitional First 
Class Magistrate No 1, Madurai, dated 29th August, 1964, and made im MC No. 


234 of 1964 
DEED C ccm M ONE DEM DEM Cac a 
*CrLR.C. No 1722 of 1964 and 25th March, 1966. 


Crl. R.P, No, 1693 of 1964. 
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R Santhanam, for Petitioner 
T. S Arunachalam, for Respondent. 
The Public Prosecutor, for State. 


The Petition was first heard by Anantanarayanan, J, who made the 
following 

OnpzR* —This 1evision pioceedirg, which I am segregating with regard to 
its facts for the time being, also primarily involves a point of law, upon which there 
has been a marked divergence of opinion, as between the various High Courts in 
India The point of law may be expiessea in the following form . Do the words 
“if any person having sufficient means neglects or refuses to maintain . his 
legitimate or illegitimate child unable to maintain itself " occuriing ın section 488 
(1), Ciiminal Procedure Code, imply that the word ‘ child ? means, in that context, 
a person of tender years, a person of less than maturity, or (alternatively) a person 
who ıs the issue of that parent, without reference to age ? 


This matter, of course, has arisen for consideration upon several occasions in 
this Court, and has been subject of the decisions of various High Courts in India 
I had occasion to consider the true interpretation in [brahim v Sadam Bi*, where I 
have referred to the judgments of (1) Panchapakesa Ayyar, J ,1n Subbammav Venkata 
Reddi?, (2) Lakshmana Rao, J , in Kanmah v Rajammal?, (3) a Division Bench of 
the Bombay High Court m Ranehoddas Narottamdass v Emperor*, Hemanta Kumar 
Banerjiv Manorama Debt®, and (5) Purnasasht Dem v Nagendar Nath? Inmy view, 
there expressed the word ‘ child’ as occurring ın section 488 (1), Ciiminal Proce- 
dure Code, can only denote a person of tender years, not yet su; juris Where a 
person ıs legally capable of entering into contracts and instituting suits, that person 
cannot any longer be considered a ‘ child’. I shall now refer to little more extensively 
to the conflict of the case-law on this aspect, ın order to elucidate the reference 
that I am making in this matter 

In Krishnaswamy Iyer v. Chandravadana’, Sankaran Nair, J , took the view that 
I have adumbrated above. The learned Judge pointed out that the word ‘ child? 
had not been defined in the Criminal Procedue Code, and that in United Kingdom, 
it has various statutory definitions Panchapakesa Ayyar, J., in Subbamma v. 
Venkata Reddy?, affirmed this view and acutely emphasised what could be the logical 
consequence of a contrary view In Kanmah v. Rajammal?, Lakshmana Rao, J., 
expressed a different view But this ıs a very brief decision, and the facts were not 
fully furnished — Ranchhoddas Narottamdass v. Emperor*, and Hemanta Kumar Baner v. 
Manorama JDeli*, take the view that I have expressed 


But 1t must be equally conceded that many High Courts in India have taken a 
contrary view They include the Calcutta, Bombay, Mysore, Nagpur and Kerala 
High Courts, and since it 1s not fuithei necessary to analyse the case-law here, I am 
merely indicating the references herewith ; Purnasasht Devt v. Nagendra Nath®, 
W L Fara v Amta Merene Faria$, Ahmed Mahomed v Bat Fatma?, Ismail Sheriff v. 
JVasarin!9, State v. Ishwarlal11, ana Saraswathi v. Madhavan? 


Before making the present reference, I attempted to delve into the etymological 
roots of the words 1n the absence of any statutory definition 1n the Criminal Proce- 
dure Code But I must confess that the attempt has not been very successful The 
reason 1s that the word ‘ child’ has been given a statutory definition ın several enact- 
ments in the United Kingdom pointed out by Sankaran Nair, J , ın Krishnaswami 
Iyer v Chandravadana?. Etymologically speaking, the word has two different senses, 
one of which ıs that of an infant, o1 a person of tender years, or one who has not 
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attained maturity of either sex. But an equally permissible meaning derived from 
a root of the word, 1s that 1t indicates the issue of the parent or parents concerned 
The relevant preference will be found in the Shorter Oxford English Dictionary 
and in Burrows Words and Phrases, Volume I, page 428, and also in Corpus Juris 
Secundum, Volume 14,1109 In the last authoritative work, the following passage, 
which 1s of great interest, occurs 

“ The term has a second well understood meaning, irrespective of parentage, and imports 
minority, infancy or the early years of life In laws for the protection of children, the term 
* child " means generally the young under the age of puberty and in this age sense the word has 
been defined as meaning an infant, a young person, a youth or one of tender years . one 
not old enough to dispense with maternal aid and care " : 
I do not think that it is necessary or desirable in the present context, that I 
should further set forth the reasoning upon which I have expressed my own view 
in the earlier citation But it may be pertinent to add that the expression “ unable 
to maintain itself” occurring ın section 488 (1), Criminal Procedure Code, may also 
be significant with regard to the neuter gender of the pronoun ‘itself’ lf the 
Legislature had intended that the word ‘ child’ applies strictly to issue without any 
reference to age, it would have been natural to expect that words like ‘ himself or 
herself’ would have been used. The matter is hkelyto frequently recu in our 
Courts, and, so far, there has been no authoritative Bench decision of this Court on 
this point Consequently, I direct that the papers may be paced before my Lord 
the Chief Justice so that the revision proceeding may be referred to a Bench 

In pursuance of the said order, the petition was then heard by a Bench (Veera- 
swam and Natesan, JJ ) 

R Santhanam, fo. Petitioner. 

T. S. Arunachalam, for Respondent. 

The Public Prosecutor, for State. $ 


The Order of the Court was made by » 


Natesan, J — his revision case arising out of a proceeding before the Adai- 
tional First Class Magistrate, Madurai, under section 488 (1)) Crummal Procedure 
Code, comes before us, as the matter has been referred to a Bench 1n view of the con- 
flict of case-law and marked divergence of opinion between various High Courts 
and even in decisions of the same High Court on the question whether the word 
‘child’ ın section 488 (1), Crimmal Procedure Code, in the context means a 
person of tender years or a person who has not attamed the age of majority, 
that 1s, person under non-age or expresses only the relationship of a person as the 
immediate issue of a parent, without reference to age 

The application which has given rise tothe proceeding was filed by on® 
Amurthammal, the petitioner herem, of Melaponnagaram, Madurai, against her 
son Marimuthu claiming maintenance for two children of Marimythu, a son named 
Balakrishnan and a daughter Ramanujam, both of whom are living with her It 15 
seen from the order of the Court below that the girl Ramanuyam has a twin sister 
Sitalakshmi who has been married away In the petition it ıs alleged that the boy 
Balakrishnan was aged 17, sickly and was not keeping good health and Ramanujam 
was just 15 years old The mother of these children died in 1947, and ıt is found 
that their father Marimuthu had married again in about 1959, and sometime after 
that he had neglected these children The learned Additional First Class Magistrate 
No. 1, Madurai before whom the matter came up, finds that there 1s sufficient evidence 
on the side of the respondent which was not seriously shaken ın cross-examination to 
show that the boy Balakrishnan was capable of doing some work and that he was 
doing work and earning Rs 2 to Rs 3 per day It is found further that he was 
born on 23rd May, 1944 and haa completed 20 years of age on the date of the appli- 
cation undér section 488 (1), Criminal Procedure Coae As regards the girl 
Ramanujam, the learned Magistrate 1s of the view that she was 1n all probability 
aged 18 In these circumstances, purporting to follow the latest decision of this 
Court in Ibrahim v Saidani Bit, the learned Magistrate held that neither of the chil- 
dren was entitled to claim maintenance from their father. 
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The relevant portion of section 488 (1) runs as follows — 


“ If any person having sufficient means neglects or refuses to maintain his legitimate or 
illegitimate child unable to maintain itself, . a Magistrate of the First Class may, upon 
proof of such neglect or refusal, order such person to make a monthly allowance for the mam- 
tenance of such child " 

The word * child ? 1s rot defined ın the Code of Criminal Procedure ard the cleavage 
of jud:cial opinion ıs or the question whethei the word ‘ child’ is a person of tender 
years who has not attaired majority While in. some aecisions the view has been 
taken that the word ‘ child’ used 1n sub-clause (1) of section 488 means a boy or 
girl below 18 years of age, some decisions take the view that there 1s no justification 
whatsoever to hold that the wora ‘ child’ used in the sub-clause has ary refererce 
to the age of the boy or girl ard that just indicates only that the claimant for main- 
tenance should be the offspring of the person from whom maintenance 1s claimed. 


The earliest case of our Court where a limitation has been placed upon the age, 
is the decision of Sankaran Nair, J , ın Krishnaswamy Iyer v Chandravadanat ‘The 
matter came up to this Court on the application by the putative father of an illegiti- 
mate girl for alteration of the allowance on the giourd that the girl was more than 
16 years old and could no longer be regarded as a chila unable to maintain herself. 
The learned Judge observed . 


“ The word ‘ child? has not been defined in the Criminal Procedure Code In England ıt has 
got apparently various statutory definitions But m the absence of any definition or anything to the 
contrary in the Act, I am of opinion that a ‘ child’ ıs 4 person who has not reached full age It 1s 
only then that she becomes competent to enter into any contract or enforce her claims as this 
daughter has not attained the age of majority, 2 e , 18, I think she is a ‘ child ’ within the section ". 


In Subbammav Venkata Reddi? while awarding maintenance to a son til he 
completed 18 years, Panchapakesa Ayyar, J , observed. 


t I consider that a ‘ child’ entitled to maintenance under section 488, Criminal Piocedure Code? 
must be a minor that 1s, normally below 18 years, though, 1f he 1s a ward under the Court o 
Wards or a person for whom a guardian has been appomted by Court, the age may perhaps be 
advanced to 21 I am unable to agree with the contention of the learned Counsel for the petitioner 
that a * child’ for the purpose of section 488, Criminal Procedure Code, may be of any age, and need 
only be unable to maintain itself The petitioner's Counsel urged that ‘ child ? in section 488, Criminal 
Procedure Code, means only ‘ progeny’. If that were so, a man of 77, unable, owing to senility to, 
maintain himself, can sue his father aged 97 for maintenance as his ‘child’ This ıs mainzfestly 
absurd Though a child may mean “a child in the womb” as well as this old man of 77, and a 
person below 14, for the purposes of Children’s Act etc , the meaning of the word in section 488, which 
contains no definition of 1t, must be taken to be a ‘minor’? whether under the Indian Majority Act, or 
the Court of Wards Act or the Guardian and Wards Act”. 


The next decision of this Court where mutation was placed on age 1s the decision 
followed by the Court below Ibrahim v Sadam? Anantanarayanar, J , (as he then 
was) follows Subbamma v Venkata Reddi?, as one that has considered the matter in all 
its relevant aspects as far as this Court was concerned The learned Judge concludes 
the discussion with the following observatuors . 


“The logic appears to me to be irrefutable that where a person 1s legally capable of entering 
into contracts and instituting suits, that person cannot any longer be considered a ‘ child’, though a 
person who has not attained that status might be a ‘ child’ for the purpose of section 488 (1), Crimi- 
nal Procedure Code, even if that person 1s of such an age as to be ordinarily termed a ‘ boy’ or ‘ gurl’ 
and not a ‘child’ I leave open the question whether a person who may be theoretically above 18, 
but still not merely incapable of taking care of himself or herself, but also not su: juris because of any 
defect, such as mental infirmity, etc. would or would not be a ‘child’ for the purpose of section 488, 
Criminal Procedure Code ” 


The question now in issue 1s left open 


The decision in Krishnaswami Iyer v. Chandravadana!, has been followed by several 
of the High Courts In Gangaramsa v Vishnusa*, a boy over 18 years was refused 
maintenance by the Nagpur Judicial Commissioner’s Court following the above 
decision In Bran Shanta v Ma Chan I ha May, the claim or maintenance was on- 
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behalf of a boy aged 11 and there was some evidence that the boy had occasionally 
been employed to tend cattle On the question whether the boy could be considered 
to be a child, the learned single Judge followcd the decision of this Court in Krishna- 
swam Iyer v Ghandravadana!, and observed that the father who had sufficient means 
was bound to maintain his child who was under the age of majority In Shanno Den 
v. Daya Ram?, where the question was whether the boy aged about 16 years was 
a child, ıt was observed 


** The boy 1$ admittedly below 18 and he could be considered a child so long as he 1$ not able 
to maintain himself” 


In Hemanta Kumar v Monorama Debi3, where the boy was aged 17, the claim to main- 
tenance was upheld observing, ‘under the Majority Act, a person who has not 
attained the age of majority, that is, 18, ıs incompetent to contract and ıs therefore a 
child within the meanmg of the section’, A Division Bench of the Bombay High 
Court ın Ranchhoddas Narottamdas v Eimperor*, also adopts the view of the Calcutta 
High Court in Hemanta Kumar v Monorama Debi? In Saraswathi v Madhavan’, 
the clarmant for maintenance was a daughter aged 22 After pointing out that the 
decisions in question are not untform, the learned single Judge observed that he was 
in respectful agreement with the view taken by this Court in the decisions referred 
to above and that 1f the intention of the Legislature in using the word ‘ child ° was 
different, they could have used the word ‘son’ or * daughter’. 


But there 1s another line of decisions in this Court mdicating a different view. 
In Parrappath Chinna v Sankunm. Menon®, (Aylmg and Napier, JJ), Napier, J, 
observed . 


* The section (section 488,Criminal Procedure Code) 18 certainly old as 1t 1s to be found in the 
Act of 1861. But we have to bear in mind its origin In so far as illegitimate children are concerned 
it owes its origin to the old English Act VII and VIII Vic Ch 101 which gave a right to a woman 
either before or after the birth of her illegitimate child to apply for an order against the father and 
1t has been held that the origin of this law 1s the prevention of vagrancy $ 
Iam therefore strongly inclined to think that the words ** unable to maintain itself "cannot be con- 
fined as suggested, to the tender age of the child but must also have reference to 1t$ financial depen- 
dency This view seems to me to gain support from other words in the section The first ıs the words 
almost directly after words are “ a monthly allowance for the maintenance" That clearly points 
to the object of the payment which 1s to be ordered, and 1t seems to me that if the payment 1s required 
for maintenance 1t necessarily follows that the payment should not be ordered Then there are the 
words in Section 489 ‘ change in the circumstances’ If the words * child unable to maintam itself” 
had not reference only to the tender age of the child, ıt seems to me that so wide a word as * circum- 
stances ’ would not have been used 1n this latter section.” 


But it cannot be seid that this decision. favours an interpretation taking the age 
beyond 18 only The learned Judges would not confine the expression to a person of 
tender years However in In re, Mozdeen’, Sadasiva Ayyar J , observes though in a 
different context : 


** T think the inability referred to in the section (section 488,Criminal Procedure Code) relates to 
absence of sufficient maturity of physical and mental development in the child rendering it in conse- 
quence unable to earn its living by its own efforts and does not refer to inability through poverty or 
absence of means — This view 18 supported by the principle underlying the decision in the matter of 
petition of W B Todd? where 1t was held that a child deaf and dumb and unable to maintain itself 1s 
entitled to maintenance although 1t may have arrived at the age of majority ” 


In Kent v. Kent?, Devadoss, J , relies on In re, Mozdeen”, for the observation “ even a 
grown-up child, 1f unable to maintain itself, 1s entitled to get maintenance from the 
father if he has the means” In Kanntah Nadu v Rajammal!?, Lakshmana Rao, J., 
upheld an order of the Court below awarding maintenance 1n the following words . 

** The girl ıs unable to maintain herself and section 488,Criminal Procedure Code, does not mit 


the right of maintenance to minors The age of the gurl ıs therefore immaterial and the revision pett- 
thon 1$ dismissed ”’ 
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Panchapekesa Ayyar, J , n Subbamma v Venkata Reddi!, and Anantanarayanan, J., 
(as he then was) 1n Ibrahim v Sardan Bi?, ro nted out that the aforesaid ruling of 
Lakshmana Rezo, J , 1s extremely biief and docs not discuss the legal connotation of 
the word ‘child’ occurring in section 488 (1), Crimmal Procedure Code. In 
Ramanachiappa v Yasodammal?, before Kurh>mcd Kutti, J , the content.on was raised 
that the boy aged 17 years should not be deemed to be a ch Id within the meanung of 
section 488, Criminal Procedure Code After referrmg to the conflict of views 
between Subbamma v Venkata Reddi!, and Kanmah v Rajammal*, the learned Judge 
expressed himself in respectful agreement wnh the view expressed in the Calcutta 
dec'sions, Purnasasht Devt v Nagendra Nath®, and WL Fara v Anita Menene Fara’, 
where the view was taken that the fact that a son is 17 or 18 or 19 15 no ground for 
refusing maintenance. 


We shall now consider the cases of othe: High Courts where the word ‘ child’ 
hs been understood as meaning simply ‘son’ o: ‘daughter’ In Bhagat Singh v. 
Emperor’, a case of the Punjab High Court, claim for maintenance was made by a 
son aged 20 He was leme having a deformed foot The Sessions Judge thought that 
he was not a ‘chid’ for the purpose of sect.on 488, Criminal Procedure Code. 
Chevis, J , stated . . 


“ But as I understand the section the word * child’ as used there simply means son or daughter. 
In my opinion, reference to age 15 purposely omitted in the section, the object bemg that any son or 
daughter ıs entitled to clam maintenance, whatever his or her age may be, so long as he or she 
18 unable to maintain himself or herself ” 


In Raywarin v. Lagan Singh®, the question before the Patna High Court was whether 
the maintenance awarded to girl should be muted to her attaming 14 years cf age. 
After referring to the decisions ın Krishnaswami Iyer v Chandravadana®, and Bhagat 
Singh v Emperor’, Jwala Prasad, J , observed . 


** In the absence of any definition of the word ‘ child’ in the Act, or to any limit of age placed 
upon it, I would accept the decision of the Punjab High Court that the maintenace allowed 18 to 
continue so long as the person 1s unable to maintain himself The omission to define the age was 
probably intentional so as to allow the maintenance to continue even throughout the life, 3f owing 
to Some mental or corporeal defect, the person 1s unable to maintain himself” 


In Ahmad Shakh v Bai Fatma!", the claim for maintenance considered was that of 
a daughter aged 21 and the contention was that the maintenance should be confined 
to mmors Reference was made to the decison of ths Court in Krishnaswami 
Iyer v. Chandravadana®, and the decision of the Calcutta H gh Court to the similar 
effect in Hemanta Kumar v Monorama Debi}! Beaumont, C J , with whom Wassoodew, 
J , agreed held . 


“ The word ‘ child’ according to 1ts use in the English language has different meanings accorde 
ing to the context In certain contexts ıt may include descendants of more than remote degree, 
and be equivalent to ‘ issue’, But, at any rate, where the word ‘ child’ 1s used 1n conjunction with 
parentage, 1t1s not concerned with age Noone would suggest that a gift, ‘to all my children’ 
or “ to all the children of A ” should be confined to minor children In section 488, Criminal Pro- 
cedure Code, the word ıs used_with reference to his father There 1s no qualification of age ; his only 
qualification 1s that the child must be unable to maintain itself In my opinion, there 1s no Justifi- 
cation for saying that this section 1$ confined to children who are under the age of majority " 


In State v Ishwarlal1?, Mudholkar, J , referrmg to the conflict of case-law on the 
question whether the ege of the child ıs material for determining the point of a 
father’s hab:hty to maintain the child, stated . 


“ On the one hand :t has been held that the word ‘ child’ used in section 488, Criminal Proee- 
dure Code, means son or daughter and that reference to age 1s purposely omitted from 1t because the 
object of the section 1s to confer a right on anyson or daughter to obtain maintenance from the father 
so long as he or she 1s unable to maintain himself or herself On the other hand it has been held that 
the word ‘ child * used in the section means one who has not attained majority." 
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The learned Judge expressed himself ın favour of the decisions which gave a wider 
meaning to the word ‘ child’ observing 


“Tn the first place the section itself omits reference to the age of the child, and so to hold that a 
child means only a minor person would be reading something into the section which 15 not there. 
The second reason 18 the one given by Ram Lall, J , ın his referring order in Muhammad Yar v Al 
Muhammad+, According to the learned Judge 


. 1f the word * child’ 1s to be restricted to a person who has not yet attained the 
age of majority, a cripple or an 1mbecile would be left without any legal remedy against his well-to-do 
parents ” 


In Purnashasht Den v Nagendra Nath, Des Gupta, J., with whom Lahm, J., agreed 
rejected the contention that a son aged 17 or 18 or 19 will not come within the 
meaning of * child * under section 488, Criminal Procedure Code, observing : 


“ It seems to me that the word ‘ child ’ has been deliberately used to leave the Courts free to order 
maintenance for such sons and daughters as are unable to earn livelihood for themselves, having due 
regard to the.class of society to which they belong and other surrounding circumstances. The fact, 
therefore, that the son 1s 17 or 18 or 19 15, 1n my opinion, no ground for refusing maintenance on this 
account." 


In W. L Fana v. Amta Meriene Faria?, the question was whether a daughter aged 
18 years could be awarded maintenance as child The earher decision in 
Purnashashn v Nagendra Nath®, was followed, and the nght to maintenance was 
upheld In Baksht Monlal v. M T Ram Lubha*, maintenance was claimed on 
behalf of a daughter over 18 years of age — Differing from the decision of this Court 
in Subbamma v. Venkata Reddy®, and the decision of the Rangoon High Court in 
U Ba Thaung v Ma Aye? and following the dec'sion in W L Fana v Amta Meriene 
Faria?, it was held that the deciding consideration 1s whether the child or son is 
able to maintain h mself or herself and not the ege In Thambuswamy v Ma Lone’, 
the Lower Burma Chief Court was hesitant to adopt the view taken by this Court 
in Krishnaswami Iyer v Ghandravadana?, as ıt appeared to that Court that the Legis- 
lature ** may have intended to make a father hable for the mamtenance of Ins child 
throughout its life 1f owing to some mental or corporal defect st is unable to mam- 
tain itself” 


In U Ba Thaung v Ma Aye®, the question did not arise directly for consideration. 
But the learned Judges were hesitant to lay down a rigid rule that no order could 
be made in favour ofa child if1t has become a major In Ma B Mya v. U Ko Ko Gyi? 
Mackney, J , observes , 


“ It appears to me that the word ‘ child °? merely expresses a relationship which may exist whether 
the child 1s under the age of majority or over the age of majority A child which has reached majority 
may for some reason be unable to maintain itself, ın which case the parent will under section 488, 
Criminal Procedure Code, be hable to maintain 1t? 


In Mohammad Yar v Alt Muhammad!9, in view of the conflict of opinions on the 
question Ram Lall, J , referred the matter to a Bench But the Division Bench 
did not consider ıt necessary to define the word ‘ chvld ’ on the facts of the case before 
the Bench It was observed: 

“t It ıs clear that whatever view 1s taken, that 1s to say, whether the word * child? means a human 
being under any particular age or whether it ıs used in the statute ın the more general sense as 
meaning any off. spring however old, of a human being, 1t 15 qualified by the phrase “ unable to mam- 
tam itself’? In this case the person for whose maintenance allowance was sought was at the time of 
the proceedings aged 18 and we are informed 1s now 20 The learned Magistrate has found positively 
that he 15 healthy and does not suffer from any illness. Such a person must be presumed to be capable 
of maintaining himself” 

In Ismail Sheriff v Nasarm11, ihe question was whether a daughter who was minor at 
the time of petition could claim maintenance subsequent to the period she completed 
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18 years Hombe Gowda, Offg C J , expressed the view that the Legislatue did 
not intend restricting the scope of section 488, Criminal Procedure Code, to a boy 
o1 girl below the age of 18 years with the following observations : 

“ There ıs therefore no justification to interpret the word ‘ child’ in sub-clause (1) of section 488 

of the Code of Criminal Procedure to mean a child below 18 years of age I am of the opinion that 
age 1s purposely omitted from the section because the object of the Legislature was to provide mainte- 
nance as long as the son or the daughter 1s not capable of maintaming himself or herself .. The 
1elevant point for consideration under section 488 (1), Criminal Procedure Code, 15 whether the child 
1s capable of maintaining himself or herself without the ard from the father and ıt has nothing to do 
with the age If really the Legislature intended the word ‘ child’ in sub-clause (1) of section 488, 
Criminal Procedure Code, would have reference only to a boy or a girl below the age of 18 years noth- 
ing prevented the Legislature from making it quite clear As rightly pointed out by some of the 
learned Judges the Legislature could have made it clear by saying * minor child’ ” 
In Abdul v É M Azra}, the question was whether a daughter who had become major 
was entitled to be maintained thereafter under the provision of section 488, Criminal 
Procedure Code. Nigam, J , rejected the contention that a person as soon as he or 
she attained the age of 18 years ceases to be entitled to be maintamable In the 
learned Judges’ opinion the key to the provision is fuunished in the case of the 
child by the words “unable to maintain itself’? The learned Judge proceeding 
obseives : : 


“Tn different communities and different cucumstances these words may mean different things 
Among the labouring classes 1t may even be possible to hold that a healthy boy aged 16 1s not unable 
to maintain himself I am of opinion that the Legislature purposely omited to refer to 
any particular age The emphasis 15 on the words ‘unable to maintain itself * " 

Having given our caieful consideration to the discussion of the matter in the 
several decisions, with respect we are unable to agree with the view expicssed m 
some of the decisions that the provision of section 488, Criminal Piocedure Code 
could be availed of by a person irrespective of his age, the only requirement being 
that he should be unable to maintain himself or herself as the case may be, and the 
father having sufficient means has neglected or refused to maintain Nor do we 
find reason for restricting the meaning of the word ‘ child’ to a person cf tender 
yeais ‘The words of 2 statute when there 1s a doubt their meaning are to be under- 
stood 1n the sense in which they best harmonise with the subject of the enactment 
and the object which the Legisleture hes in view The meaaing of a word, when 
doubtful, should not be sought for so much in a strictly grammatical or etymolog.cal 
propriety of the language nor in its popular meamng But ıt must be sought for 
in the subject o1 on the occasion in which the woid has been used, the object which 
the statute seeks to attam This provision has been in the statute book frem 1856, 
and the object of the provision, ıt will be seen, is not to punisb a parent for his past 
neglect but to prevent vagrancy by compelling the parent who can do so to support 
the children who are unable to maintain themselves and have at least a moral claim 
to be so supported—see JVagendramma v Ramakottayya®. The section more or less 

_in its present form 1s to be found originally in two parallel enactments: one, statutes 
governing the Presidency Towns and the other applicable to the territories outside. 
The corresponding provision 1s section 43 of Act XIII of 1856 passed by the Legis- 
lative Council of India for regulating the Police of the Towns of Calcutta, Madras 
and Bombay and certain settlements The relevant part of section 43 runs thus : 

“If any person, having sufficient means, neglects or refuses to maintain his wife or any legitimate 
or illegitimate child unable to maintain himself, 1t shall be lawful for a Magistrate, upon due proof 
thereof to order such person to make a monthly allowance £r 
The next section in that Act, section 44 penalising taking or enticmg away women 
or female children runs thus : 

“ Whoever unlawfully takes away, or detains against her will, any woman or female child , or 


unlawfully takes, or entices away, or detains, any female child under the age of fourteen years, out of 
possession. . =” 


One thing 1s clear When the two sections are read together, the word ‘ child’ is not 
Jumited to a child of tender years Otherw se there 1s no necessity for limitmg the age 
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in section 44 to fourteen The corresponding provision in the Code of Criminal Pro- 
cedure as to powers of the Courts of criminal jurisdiction not established by Royal 
Charter, Act XXV of 1861 passed by the Legislative Council of India, was section 
316 The languge ıs similar to the one in section 43 of Act XIII of 1856 Here 
also the word “himself”? s found after the words “ unable to maintain’? This 
provision 1n Act XXV of 1861 comes under Chapter XXI headed “ Of the mante- 
nance of wives and children”? The arrangement ofthe Cheptersin that Code ıs 
also significant Chapter XIX deals with security for good behaviour, Chapter XX 
with local nuisance and Chapter XXII, with disputes relating to the possession of 
land or the rights of use of any land or water which are found ır the current Criminal 
Procedure Code (Act V of 1898), under Part IV, thatis, prevention of offences, 
Act XIII of 1856 relating to Courts estabhshed by Royal Charter and Presidency 
Towns was replaced in 1867 by Act VIII of 1867 and there also while’ referring to 
the child the word used 1s “ himself ? ın the phrase “ unable to maintain himself ” 
In Act X of 1872 which replaced Act XXV of 1961 the corresponding section 1s 
section 536 and the words in regard to the ability of the child are the seme “ unable 
to maintain himself?" Section 536 ıs found under Part XI headed “ Preventive 
Jurisdiction of Magistrates,” wherein provisions are found for dispersal of unlawful 
assembly, security for keeping peace, security for good behaviour, disputes relating 
to possession of land or water and local nuisance The change m the word “ himself” 
to “‘itself’’ ıs first found ın Act IV of 1877, Presdency Megistates Act, in section 
234 When the consol.dating and amending Act relating to Criminal Procedure, 
Act X of 1882, was passed the provision relating to maintenance of wives and children 
took its present place under the Code, m Chapter XXXVI, under Pert VIII headed 
** Special Proceedings” and the words “ unable to maintain himself" were amended 
as “ unable to maintain zfself”? There ıs no material change in the current Criminal 
Procedure Code (Act V of 1898) ın regard to the provision now under consideration. 


Reference to Regulat on I of 1813 applicable to the Island of Bombay ın regard 
to parents’ habihty to mentem. their children is of some interest. This Regula- 
tion under the title “ Compelling parents and o'hers to mzinteim their families by 
Article 1 prov.ded that the father, grandfether, mo'her end children of :mpotent 
poor in the town 2nd factory of Bombay, being of sufficient ability, shall reheve and 
maintain them, according to such rate 2nd in such manner as by the Justices of the 
said, town and factory of Bombay, at thew Petty Sessions shell be assessed and directed. 
In England where the fa:her’s obligation to mamta hus children, though recog- 
nised by both Courts of Law and Equity, was considered only as a duty of imperfect 
obligation. In Simpson on the Lew of Infants, 4th Edition, at pege 121, it 15 stated 

“A series of statutes, generally known as the Poor Laws, has been passed to enfoice to some extent 
the obligations in question The first statute was that of 43 Eliz c 2 (Poor Relief Act, 1600) 
By section 7 ıt was enacted that the father and grandfather, and mother and grandmother, and the 
children of every poor old, bluid, lame, and :mpotent person, or other poor person not able to work, 
being of sufficient ability, should at then own charges relieve and maintain every such poor person in the 
manner therem mentioned ” 
By 31 and 32 Vict C. 122, section 37, any parent wilfully neglecting to provide 
adequate food, clothing, medical eid, or lodg ng for his chid, being in his. custody, 
under the ege of fourteen years, was purrsh?ble with imprisonment Provision for 
bastards or illegitimate children was mede only in 1844 by an Act which gave a 
woman a right to apply for an order egainst the faher This however lamtated 
the period till the child reeched 13 years or up to ihe marriege of the mother The 
habihty ın respect of children ceased at 16 yeais The law ın Englend sufficient 
for our purpose mey be summed up 1n the following passages found in Helsbury's 
Laws of England, Simonds Edition, Volume 21, at pages 189 and 190 . 


“At common law there 1s no actual legal obligation on a father or mother to maintain a child 
unless the neglect to do so would bring the case within the criminal law — By statute a parent who 
neglects, abandons, or exposes or causes to be neglected, abandoned or exposed an infant under 
the age of sixteen in a manner hkely to cause him unnecessary suffering or injury to health com 
mits an offence , 


Under the old poor law the father and the mother, after the death of the father, and also the 
grandfather and grandmother, if able to do so, were bound to maintain a child who could not support 


- 
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himself A man was liable to maintain his wife's children as part of his family until they attamed 
the age of sixteen or until the death of their mother 


Now under the National Assistance Act, 1948, each spouse 1s liable to maintain his or her children 
under the age of sixteen years and may be required to. repay any assistance given to such child 
under the Act" 


Under the Hindu Law, every Hindu has been under the legal obligation to 
maintain his aged parents, his wife, his minor sons, whether legitumate or illegiti- 
mate, and unmariued daughters This obligation has been personal in cherecter 
and arose from the very existence of their relation between the parties Since, 
under the Hindu Adoption and Maintenance Act of 1956 there 1s a special provision, 
section 20, providing for thesmaimtenence of children and aged parents Under 
the section a legitimate or illegitimate child mey claim maintenance fiom his 01 
her father or mother so long has the chldis a minor By sub-clause (3) the obliga- 
tion of a person to meintam his or her daughter who ıs unmarried extends in so far 
as the unmarried daughter ıs unable to mamtain herself out of her own earnings 
or other property Under the Muhammadan Lew also a father is bound to mam- 
tain his sons until they attain the age of puberty He ıs also bound to mamtam 
his daughters until they are married But he is not bound to mamtain his adult 
sons unless they are disebled by infirmity or disease—see Mulla’s Muhammadan 
Law, 15th Edition, at page 303 It 1s pointed out m the Law relating to Mmors 
by Trevelyan, 5th Edition, at page 206, ihat according to the Hindu, Mehomedan 
and Enghsh Laws alike, it 1s the duty of a father to support such of his minor children 
as are mcapable of supporting themselves 


It 1s in th s background we have to examine the scope and content of the word 
‘chid’ as used 1n section 488, Criminal Procedure Code, whether ıt 1$ used in the 
sense of progeny without reference to ege, or whether the state of ch:ldhood or 
the idea of mumaturity or infancy is also ımphed m the expression While inter- 
preting ths provision we cannot lose sight of the fact that the object of introducing 
this provision m the Criminal Procedure Code wes prevention of vagrancy on the 
analogy of ihe Poor Laws and Bastardy Acts ın the United Kingdom. ‘The fact 
remains no doubt that there has been no definition of the word ‘ child? ; nor 1s there 
lumitation on the age of the child Mumority 1s not specifically referred to, as found 
in the Hindu Adoption and Maintenance Act, 1956 or marrage ind.ceted as the 
upper lumt in the case of a daughter The omission of the age of the child in the 
Act has of course to be teken as dehberate. ‘Child’ normally means an mfant, 
though ıt has also been used ın several Acts as referring to issue or progeny As 
indicated ın some of the decisions ‘ child’ can also mean descendant of the second 
and thud degiees In Websters New 20:h Century Dictionary the meaning 
given to the word ‘child’ are. (1) an infant, a baby , (2) an unborn offspring, 
(3) a boy or girl in the period before puberty, (4) a son or daughter, a mele or female 


descendant m the first degree, ın law a legitimate son or daughter . . ^ a 
descendant however remote In Helsbury's Laws of England, Sumonds Edition, 
Volume 21, at page 135 at 1s stated , : 


“ Tn statutes passed for the protection of persons of immature years or dealing with their criminal 
acts the word ‘ child’ ıs usually employed, instead of ‘ infant’ to denote such a person, the term being 
thus applied to persons of varying ages and contrasted with the expression ‘ young person " which 18 
used to denote a somewhat more advanced age In the Children and Young Persons Act, 1933, which 
repealed and consolidated many of the previous Statutes, ‘child * 1s defined generally as a person 
under the age of fourteen years, and‘ young person ’ as a peison who has attained the age of fourteen 
years and ıs under the age of seventeen years For the purpose of the Children Act, 1948 ‘ child’ 
means a person unde: eighteen years of age For the purposes of any enactment relating to the prohi- 
bition or regulation of the employment of children or young persons, any person who 15 not over 
compulsory school age 1s deemed to be a child within the meaning of that enactment ” 


Under the Family Allowance Act, 1945, the Nat.onal Insurance Act, 1946 and the 
National Insurance (Industrial Injuries) Act, 1946 2 person is treated as a child 
wh Ist he ıs under the upper Lmt of compulsory school age and during any peryod 
before his 18 h birthday In English Law, apart from statute, infancy ıs the term 
applied to the period of life, whether 1n males or females, which precedes the comple- 
tion of the twenty-first year, and persons under that age are called infants, An 
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infant docs not possess full legal competence and is regarded as of 1mmature intel- 
lect and imperfect discretion—see page 134 in Halsbury’s Laws of England, Simonds 
Edition, Volume 21. But m English Law also the expression ‘ child’ can be found 
defined ın statutes ın respect of relationship as born to certain persons 


Here in India 1n the Factories Act (LIII of 1948) ‘ child’ is defined as a person 
who has not completed the 15th year In the Women and Children’s Institutions 
Licensing Act (V of 1936) ‘child ’ means a boy or girl who has not completed 18 
years In the Tea Districts Emigrant Labour Act (XXII of 1932) ‘ adult’? means 
a person who has completed his 16th year end a ‘child’ means a person who 1s 
not en adult In the Plantation Labour Act (LXIX of 1951) ‘child’ means a 
person who hes not completed his 15th year In the Child Marriage Restraint 
Act (XIX of 1929) ‘ child ? means a person who if mele is under 18 years of age and 
if a female under 15 years of age In Orphanages and othe: Charitable Homes 
(Supervision and Control) Act (X of 1960) ‘child’ means 2 boy or a girl not 
completing 18 years But our attention has not been drawn to any enactment where 
a ‘child’ has been defined to include a person above 21 years o1 even over 
18 years. 


Though section 488 itself does not define a child or limit the age of a child, 
there are certain indications 1n the section, apart from the object of the enactment, 
which are significant and give a clue for interpreation The words ‘ child unable 
to mamtain itself’ read together in the context discussed above leave the impression 
of a human being which by reason of its state of growth has to depend on someone 
for its support and required enothe: to take up its care and protection, a minor 
who normally cannot be expected to embark on his own We have also to bear 
im mind that the corresponding provisions in England at the time the law was intro- 
duced here, provided support only till 16 The use of the word ‘ itself? m relation 
to ‘child’ cannot be passed over It must be noticed that originally the word 
was ‘himself’ Instead of using ‘himself’ or ‘herself’ a neutral word ‘itself? 
is used As noticed in the 1eferring order ıt 1s a pertinent matter to take note of. 
Anantanerayanen, J , (as he then was) observes m his order : 


“Tf the Legislature had intended that the word ‘child’ applies strictly to issue, without 
any reference to age, 1t would have been natural to expect that words like ‘ himself’ or ‘ herself’ 
would have been used ^ 


In using the word ‘itself? it appears to us that the Legislature was emphasising 
the absence of a developed personality. It conveys the idea that the child 1s not 
possessed of full legal competence It connotes. immaturity of intellect and imper- 
fect discretion and it looks as if the Legislature considered ıt not proper to give a 
distinctive personality to the child m the work-a-day world, and term it ‘ himself?’ 
or ‘herself’ In our view the word ‘ child’ 1s intended to convey 1n the context, 
apart from the relationship an idea of infancy This view of ours finds confirma- 
tion 1f reference 1s made to clause (8) of section 488 which indicates the forum for 
initiation of proceedings under the section Clause (8) runs thus: 


** Proceedings under this section may be taken agamst any person m any district where he resides 
ki i or where he last resided with his wife, or, as the case may be, the mother of the illegitimate 
child ” 


For the proceeding only the residence of the wife or mother of the illegitimate child 
is referred to. It seems as if the framers of the Code thought that the child contem- 
plated in the section ıs one under tutelage , they do not assign ıt a residence and 
take notice of only the residence of the mother It may be that in certain circum- 
stances and among some class of people depending on environment, mode of life, 
habits, scale of living and opportunities for employment, even very young persons 
may be precocious and capable of mamtammg and protecting himself. But in 
our view these are special cases where a person shown to be a child under 18 may 
not be able to claim mamtenance bemg m a position to maintam himself A person 
who has become a major and ıs legally capable of entering into contracts may be 
presumed to be capable of maintammg himself. 
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There 1s another aspect of the matter that will have to be borne in mind. Com- 
plications are Lkely to arise when a man 1s called upon to maintain another over 
whose actions he has no control, over whom no personal guardian could even be 
got appointed and whose person the Court cannot commut to the custody of any 
guardian Under the Guardians and Wards Act, guardiansmp over a person in 
the case of testamentary or natural guardian ceases on the mino: becoming a major, 
that ıs, on the complet.on of 18 years Personal guardianship can be centinued 
till 21 if a guardian 15 appointed through Court. 


; In this connection we may usefully refer to the following passage in Corpus 
Juns Secundum, volume 14, page 1109, giving the meaning of the word ‘ child’: 
“The tem has a Second well-understood meaning, irrespective of parentage, and imports minority, 
infancy, or the early years of life -In laws for the protection of children, the term ‘ child’ 
means generally the young under the age of puberty and 1n this age sense the word has been defined 


as meaning an infant, a young person, a youth, or one of tender years one not old enough 
to dispense with material aid and care.” 


Viewed in the light of the above provision the observation of Panchapakesa Ayyar, J , 
in Subbamma v Venkata Reddi!, that 1f age 1s not criterion a man of 77 unable owing 
to senibty to maintain himself can clam maintenance from his father aged 97 as 
his child, cannot be considered to be carrying the matter a little too far as considered 
by Nigam, J., n Addulvy K M Azra*. The reasoning of Ram Lall, J , ın Muhammad 
Yar v Al: Mohammad’, that if the word ‘ child’ ıs to be restricted to a person who 
has not yet attamed the age of majority, a cripple or an imbecile would be left with- 
out any legal remedy against his well-to-do parents, does not with respect appeal to 
us Section 488, Criminal Procedure Code, 15 2 summary and cheap remedy and 
the original object was to prevent vagrancy It 1s not as if the personal laws may 
not provide for maintenance of adult sons if they are disabled by infirmity or disease 

We have already referred to the provisions under the Muhammadan Law and Hindu 
Law ın regard to the same, The fact that such an interpretation would be expedient 
and convenent 1s not always a sure guide, as the Legislature, if necessary, can ivter- 
vene to fill up any lacuna. In our view the expression ‘child’ in section 488, 
Criminal Procedure Code, while it postulates the immediate relationship of the 
claimant for maintenance with the person whois called upon to pay maintenance, 
by the closely following neutial pronoun ‘itself? signifies and emphasises the 
infancy of the clamant The mabihty to maintain f itself? looks to us to be related 
to infancy. 


The expression * chile * of course cannot be confined to a child of tender years, 
a person below 14 or 16 as has been contended for m some cases, since in that case 
there can be no doubt about its inability to maintain itself The question of ability 
to maintain one self can arise only in the case of young persons during adolescence. 


In the hght of the above discussion we are inclined to agree with the view of 
Panchapakesa Ayyar, J , 1n Subbamma v. Venkata Reddi*, that the meaning of the word 
‘child’ in section 488 must be taken to be a mmor whether under the Indian 
Majority Act or the Couit of Wards Act or the Guardians and Wards Act and, with 
respect d.ffer from the decisions which have taken the view that any person who ıs 
unable to maintain himself or herself of whatever age without limit would be a 
child under sect.on 488 because he 15 a child of his father The result would be a son 
or daughter under 18 would be a child under the Act and where a guardian 1s 
appointed by Court, the childhood for the purpose of section 488 would continue 
during the nonage or legal infancy, that 1s, till the completion of 21 years 


Examining the facts of the present case in the light of the above conclusion it 
follows that the boy Balakrishnan 1s not entitled to any relief He has not. only 
completed his 20th year but there 1s a clear finding of the Court below that he is 
capable of doing some work and that he was doing some work and earning Rs 2 to 
Rs. 3 per day. The rejection of hus claim for maintenance by the Court below has 
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therefore to stand As regards the girl Ramanujam the position is different She 
1$ an unmariied girl and there ıs no clear finding by the lower Court that she has 
completed 18 years oa the date of the application It must be noticed that even if 
she completes 18 years pending disposal of the petition, the Court cen order her 
maintenance from the date of the application till she attains the age of 18. In the 
circumstances the order against Ramanujam 1s set aside and the matter 1s sent back 
to the lower Court for fresh disposal ın the light of the above observations. The 
revision, 15 ordered accordingly. 


RM. ———— Ordered accordingly. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present —Mr Justice R. SADASIVAM 
Raja Goundan and another .. Petitioners* 


Criminal Procedure Gode (V of 1898), section 403— Autre fois acquit—Scope of—Tried and acquitted~—~ 
Meaning of —Wnthdrawal of a case resulting tn statutory acquittal—If a bar to a subsequent prosecution 


Criminal Procedure Gode \ V of 1898), sections 202 and 203—Procedure under 
Criminal Procedure Gode (V of 1898), sectton 439—Power of revision —Scope of 


It 15 no doubt true that the principle of autre fois acquit enacted in section 403 of the Criminal 
Procedure Code has been held applicable even to cases of statutory acquittal under sections 247, 248, 
345 and 494 of the Code The word * tried’ or ‘ trial’ has not been defined anywhere and 1n cases 
tried as summons cases without framing any charge, the trial might be said to commence with the 
issue of notices to the accused and when the accused appears or 1s brought before a Magistrate But 
even 1n such cases before 1t could be said that a trial has commenced, the Court should have taken 
cognizance of a complaint and should have issued process for the accused to appear Where a com- 
plaint has been dismissed even at the stage of an enquiry under section 202 of the Code and the stage 
of issue of process to the accused has not reached, it. cannot be said that such a dismissal will be 
a bar to a fresh trial of the accused within the meaning of section 403 of the Code 


Section 202 of the Criminal Procedure Code does not contemplate the dismissal of a part of 
a complaint and holding an enquiry about the truth of the remamıng part A dismissal of a complaint 
can be made only under section 203 of the Code and it 1s improper to dismiss a complamt even 
in part when the enquiry under section 202 1s still pending 

It 1$ no doubt true that the revisional jurisdiction of the High Court ynder section 439 of the 
Code 1s not to be hghtly exercised when invoked by a private complainant against an ordei of 
acquittal But where the facts disclose that the acquittal ıs mainfestly illegal and requues to be 
corrected the High Court will not hesitate to interfere to set right a glaring defect in procedure or 
a manifest erro. of law leading to miscarriage of justice 

Petition praying that in the circumstances stated therem tbe High Court 
w 1l be pleased to call for the concerned recordsin PR CG No 22 of 1965 on the file 
of the Couit of the Sub-Magistrate, Sankari and quash the proceedings therein. 


Fyzee Mohamood, for Petitioners. 
S, R  Stimvasan, for Complainant - 
K A Panchapakesan, for Pubhc Prosecutor on behalf of the State . 
The Court made the followmg 


ORDER —Petitioners in Cr! M P No 3247 of 1965 ate the accused in PROC, 
No 22 of 1965, on the file of the Sub-Mogistrate, Sankar, initiated on a police charge- 
sheet under section 307, Indian Penal Code The first petitioner Raya Goundan is 
the husband of second petitione: Sattiemmal and the son of the complainant Chinna 
Goundan Chinna Goundan got himself divided from his four sons But he was 
hving with and looking after the properties of bis minor son Subramaniam Reja 
Goundan was 1numcally disposed towards his father as he felt that his father was giv- 
ing allies income to Ius youngest son but was also giving him trouble On the morning 
of 8th September, 1965 at 7 a.m when Chinna Goundan went to the well owned in 
common by hs sons, Raja Goundan end Subremamam to irrigate the lands of 
Subramemam, Raja Goundan prevented him from doing so, picked up a quarrel 
and, at that time, boh Raja Goundan and his wife Sattiammal lifted him and thew 
him into the well saymg that ıt was better that they got nd of him But hearing his 
i A EFE MRSA ERE RS OP NOI A DAPPER ITT 


* Orl Misc P No. 3247 of 1965 and 
Crl, R.C. No. 178 of 1966. 6th April, 1966, 





ii RAJA GOUNDAN, In re (Sadasivam, J ). 515 


shouts, the neighbours 1ushed to the well and 1escued hım. He got h:mself treated 
for the simple myurtes by the docto: at the Government Hospital, Sankar: and 
gave e complaint to the Police on the same day But as the police did not make 
any enquiry, or arrest the accused, Chinna Gounden preferred a complaint before 
the Sub-Magistrate, Sankari, on 15th September, 1965 The Sub-Magistrate, 
Sankeri recorded the sworn statement of Chinna Goundan, and took the case on file 
under section 323, Indian Penal Code and posted it for enquiry under section 203, 
Criminal Procedure Code But, on 18th September, 1965, Chinna Goundan entered 
into a compromise with the accused 1n the presence of Penchayatdars and on 20th 
September, 1965, the Sub-Megistrete, Sankari, permitted him to withdraw the 
complaint and acquitted the accused under section 248, Criminal Procedure Code 
Subsequently, the police filed the chaige-sheet dated 20th September, 1965 ın the 
Sub-Meg.strete's Court on 22nd September, 1965 and ıt was taken on file as P R G 
No. 22 of 1965. The accused, Raja Gounden and Sattiammal have filed this Gri- 
minal Miscelleneous Petition No. 3247 of 1965 to quash the proceedings in P R C. 
No 22 of 1965 on the file of the Sub-Magistrate, Sankari, on the ground that the 
acquittal on the private complaint operated as a bar to the prosecution on the same 
facts on police charge-sheet. 


During the hearing of the Criminal Miscellaneous Petition, I found several sus- 
picious circumstances regarding the disposal of the private complaint and entertained 
grave doubts about the legality and validity of the order of acquittal] passed by the 
Sub-Magistrate, Sankari and passed the order dated 7th February. 1966 for suo 
motu taking up 1n revision to cons.der the validity end legality of the order dated 
20.h September, 1965 ın C C No. 3464 of 1965 on the file of the Sub-Magistrate, 
Sankar, for the reasons stated therem, and it forms the subject-matter of Cramnal 
Revision Case No 178 of 1966. 


The rule autre fos acquit under section 403, Crimmal Procedure Code, has been 
held in several cases to apply also to statutory acquittals under sect ons 247, 248, 345 
and 494, Cimunal Proceduie Code In re Dudekula Lal Sahib?, Abdur Rahum, J , 
pointed out that the word ‘tried’ or ‘trial’ has not been defined anywhere, that 
the trial of a summons case commences as soon as the process 18 1ssued and that if 
the Magistrate took cogmzance of an offence and issued process, the proceedings 
are to be terminated by au order, either of ecquitta] or of conviction, unless the pro- 
ceedings are stopped under section 249, Crimvnel Procedure Code But Napier, J , 
following an earlier bench decision In re Kotayya? to which he was a party, held 
that a person could not be said to have been tried in a case, while he has not been 
served with the summons On this difference of opinion, the matter went before 
Wallis, C J , who concurred with Abdur Rehm, J , that the acquittal of the accused 
on the withdrawal of the case by the Public Prosecutor under section 494, Criminal 
Proteduie Code was a bar to ə subsequent trial for the same offence. He has 
observed that he found gieat difficulty in saying that the accused had been tried and 
acquittal within the meaning of section 403, Criminal Procedure Code, 1n the case of 
statutory acquittals According to him, the intention of the Legislature was that 
the withdrawal by the Public Prosecutor at any stege in those trivial cases which 
are tried es summons cases without the framing of any charge was to heve the same 
effect as a withdrawal of a case after a charge hed been framed In Kutumbayya v. 
Lakshminarasimha Rao?, 1t was held that 

* as the trial in a summons case commences with the issue of notice to the accused, the 
accused was both tried and acquitted, when he was acquitted under section 247, Crimmal Pro- 


cedure Code, on account of the absence of the complainant, and, therefore, section 403, Criminal 
Procedure Code, would operate as a bar to a further trial” 


In Kandaswam: v The Executive Officer, Panchayat Board, Attur*, ıt has been held 
that under section 242, Criminal Piocedure Code, the tral of a summons case 
begins when the accused appears, or 1s brought before a Megistrate and not when 
he 1s asked to show cause why he should not be convicted and hence the withdrawal 
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of a complaint under section 248, Criminal Procedure Code even before the accused 
1s questioned under section 242, Criminal Procedure Code would amount to a trial 
and acquittal within the meaning of section 403, Criminal Procedure Code 


In the Code of Criminal Procedure, 1898 in dealing with definitions under sec- 
tion 4, it 1s stated that “ trial means the proceedings taken in Court after a charge 
has been drawn up, and includes the punishment of the offender". But this defini- 
tion, which does not find a place in the subsequent Codes, ıs not of any help in cons- 
trung the word ‘ trial? ın summons cases. In Emperor v. John Melver!, 1n consider- 
mg the proper time for raising the plea of autre fois acquit ın a criminal trial, 1t has 
been stated at page 357 that j 

“ the trial commences with the arraignment of the accused thatis to say when the charge is 
read out to the accused and he is called upon to plead to 1t ”? 2 

At page 375 of the same decision, the observation in Venkatachannava v 
Emperor?, that a “ tral may reasonably be taken to be every proceeding which 
is not an enquiry" has been referred to with approval In Have Ram v. 
Municipal Corporation of Delht?, the two views with regard to the meaning and scope 
of the word “ tried " ın sub-section (1) of section 403, Cnmimal Procedure Code, 
one view being that the accused must be present in Court on bemg summoned, before 
it can be said that the trial has commenced and the other being that once the Court 
has taken cognizance of a complaint or a crumimmal case and has ordered steps to- 
wards the trial and what ıt has done 1s proceeding in the nature of a trial, are referred 
to and, according to that decision, the latter view seems to accord more with the 
Eveplanation to section 403, Grominal Procedure Code because if it was the intention 
of the Legislature to exclude acquittals under sections 247 and 248, Criminal Procedure 
Code from the scope of section 403, Criminal Procedure Code, that could have been 
as specifically provided for as stopping of proceedings under section 249, Criminal 
Procedure Code or the discharge of the accused or an entry made upon a discharge 
under section 273, as has been done in that Explanation Thus whatever view is 
taken ıt could not be said that the accused on this case were tried on the private 
complaint given by Chinna Goundan as no process was issued to them as the case 
was in the stage of enquiry under section 202, Criminal Procedure Code when 
they were acquitted. 

In Jawana Singh v Bhada: Shah*, the Supreme Court has held that where on 
receipt of a complaint the Magistrate proceeded to examine the complamant on oath 
under section 200, Criminal Procedure Code and made the order in these words 
“To SI for instituting a case and report” the order 1s one under section 202, Cri- 
minal Procedure Code and the Magistrate has taken cognizance of the offence on 
the complaint and en appeal by the compleinant against the order of acquittal lies 
to the High Court under section 417 (3), Criminal Procedure Code The learned 
Advocate for the accused relied on this decision and contended that the triel of the 
summons case on the complaint of Chinna Goundan had commenced im this case 
as the Sub-Magistrate had taken cognizance by ordermg an enquiry under section 
202, Criminal Procedure Code But even according to the broader of the two views 
of the word “ trial", as stated m Havel: Ram v. Munictpal Corporation of Delhi’, a 
trial ın a summons case commences only when the Court takes cognizance of a 
complaint and had ordered issue of process for the accused to appear There isa 
clear distinction between an enquiry and a trial, as would be evident from the scheme 
of the Crimmal Procedure Code In Chandra Deo Singh v Prokash Chandra Bose®. 
the Supreme Court has discussed the scope of section 202, Criminal Procedure 
Code and pointed out that 1t 1s clear from the scheme of Chapter XVI of the Code 
of Criminal Procedure that an accused person does not come mto the picture at 
all till process 1s issued and that an enquiry under section 208, Criminal Procedure 
Code can in no sense be characterised as a trial for the simple reason that im law 
there could be but one trial for an offence In Havel Ram v Municipal Corporation 
of Dellu?, 1t nas been held that the withdrawal of a complaint maybe made either 
gm ————Ó——— ———————————'Hr— — — H—— Ó— | 


1. 70ML J 635'AIR 1936 Mad. 353 (F.B). 4. AIR 19648 C 1541 
2. (1920) 38 M.L.] 370 at 384. = 5. ALR. 1963 S.C 1430. 
3, A.LR. 1966 Pun. 82. 


ii] RAJA GOUNDAN, Ín re (Sadasivam, J.). ^54 


even before process for summoning the accused ıs issued, or after the process has 
been issued, but before the accused has been served and has appeared, or after he 
has appeared, and that Chapters XVII and XX should not be read in separate 
and isolated manner, but must be read collectively with section 403, Criminal! Pro- 
cedure Code But I have very grave doubts whether section 248, Criminal Proce- 
dure Code can be invoked even in a summons case by a complainant; when the case 
1s still ın the stage of the proceedings covered by Chapter XVI of the Code of Grimi- 
nal Procedure, ın other words, where the stage of issue of process had not reached. 
The proper order for a Magistrate to pass before that stage 1s reached 1s to dismiss 
the complaint and not to pass an order of acquittal. , The acquittal of the accused 
in CC No. 3464 of 1965 on the file of the Sub-Magistrate, Sankar1, cannot operate 
as a bar to the trial of the accused in P R.G. No. 22 of 1965 on the file of the same 


Court. 


But if the accused ın this case had been acquitted after process had been issued 
to them, they would be entitled to plead autrefois acquit. It would be possible for 
close relations, as the complainant, and the accused m this case, to compromise 
or compound grave offences by following the procedure adopted in this case and 
plead autrefois acquit n a case regularly filed on a police charge-sheet and thus obstruct 
the administration of justice. Itas on account of this grave concern about the purity 
of the administration of justice, I had to take up suo motu to consider the validity of 
the acquittal of the accused In C G No 3464 of 1965 on the file of the Sub-Magistrate, 
Sankan I am satisfied that the procedure adopted by the learned Sub-Magistrate 
1s wholly irregular. 


The complaint given by Chmna Goundan was 1n respect of an offence under 
section 307, Indian Penal Code, which could not be tried by the Sub-Magistrate, 
Sankanu. The Sub-Magistrate could enquire into the complaint only asa PR C 
case It appears from the cause title given in the complaint as well as the petition 
filed by the complamant for the withdrawal of the case, that the case has been 
treated asa P.R C case But there 1s no entry 1n the PRC Register of the Court. 
There is an endorsement by the Magistrate on the first page of the complaint that 
the case was taken on file under section 323, Indian Penal Code It appears from 
the endorsement that ıt was made on the date of the complaint, 15th September, 
1965. But there is no entry in the QG Register that any complamt was taken 
on file on 15th September, 1965. It appears from the CC Register that 
No 3464 of 1965 was taken on file only on 20th September, 1965, and was disposed 
of on the same date I have very grave doubts whether the case was taken on file 
under section 323, Indian Penal Code, on 15th September, 1965 The withdrawal 
petition could not have been filed on 20th September, 1965, with a cause title showing 
that it wasa PRC case of 1965, if really the case had been treated asa GC case 
even on 15th September, 1965 The endorsement purported to have been made 
by the Sub-Magistrate on 15th September, 1965, is as follows — 


“Take the case on file under section 323, Indian Penal Code, whereas I am of opinion that it 
1S necessary to ascertain the truth of the allegations ın the complaint Issue of process to accused 
is postponed Post the complaint for enquiry to 24th September, 1965 ” ' 


The complaint in this case 1n so far as the serious charge under section 307, Indian 
Penal Code, 1s concerned, should be deemed to have been dismissed on 15th 
September, 1965, as the case was taken on file only under section 323, Indian Penal 
Code, there ıs nothing in Chapter XVI of the Code of Criminal Procedure to warrant 
the procedure adopted by the Sub-Magistrate in dismissing the complaint in so 
far as it related to the grave charge made in the complaint for the minor offence. 
In other words, section 202, Criminal Procedure Code, does not contemplate the 
Magistrate rejecting part of the complaint as not true and holding an enquiry 
about the truth of the remamuing part of the complaint It 1s open to the Magistrate 
to issue process to the accused on the complaint and the sworn statement of the 
complainant but :f he entertais any doubt about the truth of the complamt, 1t is 
open to him to postpone the issue of the process in order to hold an enquiry under 
section 202, Criminal Procedure Code. I have not come across any case in which 
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such an enquiry has been confined to part of a complaint, after the remaimng pait 
of the complaint has in effect been dismissed A dismissal of the complaint can be 
made only under section 203, Criaunal Procedure Code, and 1t would be inappropriate 
to dismiss the complaint even 1n part when the enquiry under section 202, Criminal 
Procedure Code, 1s still pending But evidently the Sub-Magistrete wanted to clutch 
at the jurisdiction of trying the case by reducing the offence to be one under section 
323, Indian Penal Code, and allowing the parties to compound the offence Such 
a procedure 3s wholly irregular and. it 1s strongly deprecated It appears from the 
CC Register that the case was taken on file only on 20th September, 1965 
Evidently on that date theendorsement dated 15th September, 1965, and the order 
of acquittal dated 20:h September, 1965, have all been made But even assuming 
that the endorsements dated 15th September, 1965, and the order of 20th September, 
1965, were made on the respective dates and that the Registers of the Court had not 
been maintained properly, the procedure adopted by the learned Sub-Magistrate 
is totally illegal According to the cornplamant, both the accused caught hold of 
him and threw him into the well saying that 1t would be better if he was done away 
with, and that he was rescued by the neighbours, who came on hearmg his alarm. 
If these facts are true, the accused would be, clearly guilty of attempt to murder. 
It 1s true the complaimant ıs alleged to have stated m the sworn statement that he 
know swimming I am not sure whether the evidence has been recorded correctly 
as there was no necessity for him to mention that he knew swimming But even if 
he knew swimming, it would not be sufficient to reduce the offence from one under 
section 307, Indian Penal Code to one under section 323, Indian Penal Code, unless 
the accused knew that the complainant knew swimming and they merely wanted 
to give him a duckmg But these are matters to be considered by the Sessions 
Court and not by the Committing Sub-Mag:strate. 


The learned Advocate for the accused referred to the decision m D Stephen v. 
Nostbella*, m support of his contention that the revisional jurisdictios conferred on 
the High Courts under section 439, Criminal Procedure Code, 1s not to be hghtly 
exercised, when it 18 invoked by a private complainant against an order of acquittal 
and thatit would be exercised only 1n exceptional cases where the interests of public 
justice require interference for the correction of a manifest illegality, or the preven- 
tion of a gross miscarriage of justice. But it 1s clear from what I have stated that 
the order of the Sub-Magistrate acquitting the accused m PRC case by clutching 
at jurisdiction by reducing the offence to one under section 323, Indian Penal Code, 
js manifestly illegal and requires to be corrected In Chinnaswamtv State of Andhra 
Pradesh? the Supreme Court has pointed out thatit 1s open to a High Court ın revision 
to set aside an order of acquittal even at the mstance of private parties, though 
the State may not have thought fit to appeal, but this jurisdiction should be exercised 
by the High Court only in exceptional cases, when there 1s some glaring defect in 
the procedure or there 1s a manifest error on a point of law and consequently there 
has been a flagrant miscarriage of justice. It was pointed out in that decision that 
it was not possible to lay down the criteria for determining such exceptional cases 
which could cover all contingencies In Matukdhari Singh v. Janardan Prasad,? 
it has been held that if the justice of the case clearly demands ıt, the High Court 
may set aside an order of acquittal and that a case of omission from the charge of. 
a serious offence prima facie disclosed by evidence 1s one of those circumstances 1n 
which the power can properly be exercised particularly when the charge for the 
offence if framed, would have ousted the Court of trial of its own jurisdiction. If 
the case had been taken on file under section 307, Indian Penal Code, as it ought to 
have been done, on the fects alleged by the complainant and spoken to 1n his sworn 
statement, the Sub-Magistrate would have no jurisdiction to try the case, but. only 
to held a preliminary enquiry. In Ramen Ho v State* the complainant preferred 
a complaint to the police and the Magistrate against the two persons under section 
324, Indian Penal Code. But the Magistrate took the case on file on the piivate 
— ——— — —————————— a Pi 
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complaint under section 323, Indian Penal Code, and the police filed a charge-sheet 
under section 324, Indian Penel Code, and when both the cases came up for hearing, 
the complamant filed a petition before the Megistrate stating that he was with- 
drawing his case as the police hed preferred a charge-sheet The order of the 
Magistrate ecquittng the accused under section 248, Criminal Procedure Code, 
hike the one ın this case, was not legal or proper and the High Court 1n the exercise 
of its revisional jurisdiction sue main set aside the order and substituted another order 
in the followmg words : 

** Hence this case 1s merged with G R Case No 118 of 1961 which alone will be proceeded 
with hereafter ” 
Thus the jurisdiction of this Court to set eside the order of acquittal an QC No. 3464 
of 1965 cannot be questioned. For the foregomg reasons, the order of acquittal 
is set aside, 

The learned Advocate for the accused relied on the decison in Rammen Ho v. 
State!, end contended that there should be a retrial of PR C No 22 of 1965 It 
should however be noted that the wrong ecquittal of the accused under section 248, 
Criminal Procedure Code, in the case cited would operate as a bar to the trial of 
the accused in the case taken on file on the . police charge-sheet till the acquittal 
was set aside end hence retrial of the case taken on file on the police charge-sheet 
was ordered But in the present case I have definitely found that the wrong order 
of acquittal of the accused ın C €. No. 3464 of 1965 on the file of the Sub-Magistrate, 
Sankar, cannot operate as a bar to the trial of the accused ın the PRC case. There 
is therefore no need to order a retrial of the PR.C case But, as I am mformed 
that the complainant alone hes been examuned in part, there could really be no 
objection to the retrial of the PRC case as prayed for by the learned Advocate 
for the accused, and in fact, it was not opposed by the learned Public Prosecutor. 
PRC No 22 of 1965 on the file of the Sub-Magistrate, Sankari, 1s ordered to be 
retried by the Sub-Magistrate 

The learned Advocate for the accused rehed on the Bench decision in Perumal v. 
Chithanathan®, n support of his contention that there should be seperate enquues 
before the Sub-Magistrate or the rolice charge-sheet and on the private complaint 
of Chinna Goundan as the former enquiry has to be held under sect.on 207-A, 
Criminal Procedure Code, while the latter under section 207, Criminal Procedure 
Code, though they are against the same accused and relate to the same transaction, 
and, the trial of the cases could, be combined m the Sessions Court as indicated in 
Banwan v State of UP He also relied on the decision of the Supreme Court in 
Chhadawilal Fain v State of Uttar Pradesh‘ where it was pointed out that non-compliance 
with section 208, Criminal Procedure Code, in a case initiated on a private complaint 
would vitiate the commitment and could not be cured under section 537, Criminal 
Procedure Code But, im my view, ıt ıs really unnecessary to order an enquiry 
on the private complamt filed by Chinna Goundan before the Sub-Magistrate 
as complaint filed before the Police had been investigated by the police, who have 
filed a cha1ge-sheet, and ıt forms the subject-matter of the PR C case. The learned 
Advocate for the complainant and the learned Public Prosecutor also stated that 
having regard to the facts of this case, «t 1$ not necessary to order any further enquiry 
on the private complaint filed by Chinna Goundan, though this Court might set . 
aside the order of acquittal as wrong . . 

. For the foregoing reasons, Cr! R C No 178 of 1966 1s allowed and the acquittal 
of the accused in CG No 3464 of 1965, on the file of the Sub-Megistrate, Sankar, 
1s set aside but no further enquiry ıs ordered ın view of the pending enquiry on the 
police charge-sheet Crl,M P No 3247 of 1965 to quash the proceedings in P R.C. 
No 22 of 1965 on the file of the Sub-Mag strate, Sankori 15 dismissed but the enquiry 
shall be commenced afresh by the re-calling and re-examunation of P.W. 1 from the 
commencement, 
^ RM ———— f Revision allowed. 








1 AIR 1965 Orissa 6 3 (1962) MWN (Cri) 107 
2. 1968 M LJ (Crl) 478, 4 (1960) S,CJ £0} (1969) M.L J. (Gr.) 620. 
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. . IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. Present —Mr Justice T VENKATADRI. 
Karur Taluk Ex.-Tappers Association by its Secretary 


M. S. Karuppanna Nadar .. Appellant* 
v. 
Ramaswami Nadar and others .. Respondents. 


Trade Unions Act (XVI of 1926), section 27 (2)—Scope of—Recovery of property of a dissolved 
trade union—Lf includes tmmovable properties also 


The principle of section 27 (2) of the Indian Trade Unions Act dealing with the distribution 
of the property of a registered trade union will apply not only to movables but also to the 1mmov- 
able properties of the union When once it ıs estabhshed that a certain property was purchased out 
of the funds collected from the members of a trade union, 1t becomes in the nature of a trust property 
and ıt will not be open to any office-bearer or member to say that the union has no right to recover 
possession of the same Even when a trade union 1s dissolved and 1ts members form themselves into 
another association and register themselves under the Societies Registration Act, the new society 
as a legal entity can recover possession of the properties of the earlier dissolved trade union It 
will not be open to the office-bearer of the dissolved union to resist the sut on the ground that 
the newly formed society has no locus stand: to file the suit 

Appeal against ihe Decree of the District Court, Tiruchirappalli dated 8th 
November, 1961, ın Appeal Sut No 155 of 1961 preferred against the Decree of the 
Court ofthe Subordmate Judge of Tiruchirappelli dated 30th August, 1960, in 
Original Suit No 90 of 1959 


S Amudachari, for Appellant 


P. S Srisatlam, for Respondents. 

The Court delivered the following 

Jupcment —This Appeal arises out of a suit filed by the appellant for recovery 
of possession of the plaint property and to call upon defendants 1 and 2 (respondents 
1 and 2) to render a true end proper account of the Karur Taluk Ex-Tappers 
Association from 1942 till the date of suit, directing them to pay the amount that 
may be found due, and also for future profits from the suit property 


The short facts that are necessary for the disposal of this Appeal are as follows. 
The plamtiff association has been duly registered under the Societies Registration 
Act Prior to the mtroduction of prohibition the aforesaid association was working 
under the name end style of Karur Taluk Tappers Union and it was registered 
under the Trade Unions Act of 1926 This Union had a membership of more than 
2,000 members and respondents 1 and 2 herem, President and Treasurer respectively, 
were collecting subscriptions from the various members In the course of the 
management of the union, the property m question was purchased in the names of 
the Ist respondent and the Secretary and subsequently a terraced building was built 
onit The Ist respondent is occupying the main portion of this property and 2nd 
respondent 1s occupying another portion ‘There are thatched houses in the pro- 
perty which are in the possesion of respondents 3 to 5 who are paying monthly 
rent to respondents l and 2. After the mtroduction of prohibition this Union became 
ineffective and there were no activities Therefore, the members were not taking 
any interest ın the activites of the Union Taking advantage of this situation the 
Ist respondent continued to be in possession of the suit property It was for the 
first tıme that on 6th July, 1958, the Members of the Karur Taluk Ex-Tappers 
Association decided to recover the property from the first respondent and on that 
date under the auspices of the Karur Taluk Tappers Union a general body meet- 
ing was held wherein the association was re-named as Karur Taluk Ex-Tappers 
Association and office-bearers were elected on that date They passed a resolution 
authorising the Secretary to take steps for recovering the suit property. Hence 
the suit by the Secretary of the abovesaid Association. 


+ The suit was resisted by the 1st respondent contending that the plaintiff asso- 
ciation is not entitled to recover the sut property, nor can they call upon him to 
Pee Á 

*Second Appeal No. 1327 of 1962. 22nd June, 1966, 
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render a true account in respect of the income fiom the property which belonged 
only to the Karur Taluk Tappers Umon, that the Karur Taluk Tappers Union 
was a distinct body altogether, that there was no meeting held an alleged ın the 
plant, that the property was not acquired with the funds of the Urvon or for the 
benefit of the Union, that the toddy contractors gave donat ons to him, with which 
he purchased the property for his own benefit, that taking advantage of the descrip- 
tion and address of the Ist respondent in the sale deed and the incorrect averments, 
made therein the present suit was filed, that he was not responsible fof the main-, 
tenance of accounts nor for the momes of the Unron, that the plaintiff had not been, 
1n possession within 12 years before suit and that the suit was barred by hmutation 

The second 1espondent-second defendant filed a written statement to the effect that 
it 18 true that he was the Treasurer of the Tappers Un on and that the amounts 
collected were deposited by the Secretary in the benks in the joint names of himself 
and the Secretary and that the Ist respondent the President was in possession of 
all the accounts In fact, he supported the case of the plamtiff Defendant 
4 contends that he 1s a tenant and that he has no objection to surrender possession 
to whomsoever the Court directs Defendants 5 and 6 contend that they have 
vacated the property and they are not in rossession end thet they are not hable to 
pay any rent On these pleadings the parties went to tral The first Court has 
held that the plaintiff association has title to the property end that the plamtiff 
is entitled to sue Against the decision the Ist defendant preferred an eppeal 

But here he d-d not press the defence 1egarding the t.tle to the suit property. He 
contended ihat the suit was not maintamable He further contended that 
Karuppanna Nadar who styled himself as the Secretary of the Association has no 
locus stand: to maintain the suit The Lower Appellate Court agreeing with these 
contentions dismissed the suit "The result ıs that the first defendant-first respon- 
dent has no title to the property and the property belongs to the Tappers Union. 
The Lower Appellate Court 1s of the opinon that the plaintiff-eppellant is not a 
successor-in-interest of the former Union and that the swt instituted on behalf of the 
appellant Associat:on to recover possession of the suit property which belonged to the 
dissolved Union 1s incompetent Now, the plamtiff hes preferred this Second Appeal. 


The question that arises for my consideration 1s whether the present swt can 
be filed by the Secretary of the plamuff Association As stated already, Karur 
Teluk Tappers Union was formed before prohibition was introduced in this State 
and the said Union was registered under the Trade Union Act of 1926 The plaint 
property was purchased under Exhibit A-1 dated 21st February, 1946, ın the name 
of the first respondent in lus capacity as President and m the name of Maruthamuthu 
Pillai the Secretary of the Un-on Only subsequently buildings were put up on this 
vacant piece ofland — It is now in the possession of the Ist defendant-Ist respondent 
Therefore, 1t 1s clear that this property originally belonged to Tappers Union Now 
the queshon arises whether the plaintiff Association which was formed subsequently 
can 1ecover this property The members of the former Union, in order to recover 
the plaint property, formed themselves into another Association and registered it 
under the Societies Registration Act and authorised the present Secretary to take 
steps for recovering the property For deciding the question whether the plaintiff 
can recover the suit property from the Ist respondent, a reference may be made to 
aye sean (2) ot section 27 of the Indian Trade Union Act, 1926, which runs 
thus : 


** Where the dissolution of a registered Trade Union has been registered and the rules of the 
Trade Union do not provide for the distribution of funds of the Trade Union on dissolution, the 
Registrar shall divide the funds amongst the members 1n such manner as may be prescribed ” 


The principle to be followed as regards the distribution of funds by the Registrar 
is laid down in Regulation No 11 of the Central Trade Union Regulations, 1938 
which provides 


** Where it 15 necessary for the Registrar unde: section 27 (2) to distribute the funds of a trade 
union which has been dissolved, he shall divide the funds 1n proportion to the amounts contributed 
by the members by way of subscription during their membership," 
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The learned District Judge is of opinion that this Regulation would net apply to 
the facts of the present case and that the Act does not deal with the 1mmovable 
property that might have been acquired by the dissolved Union I am not able 
to agree with this decision rendered by the learned District Judge Even assuming 
that this original Union was dissolved, sull the property does not cease to be the 
property of the Union Whatever 1t may be, the property is in. the nature of a trust. 
The first defendant-first respondent wasaware that the property did not belong to him 

The same was purchased from and out of the funds collected from the members of the 
Tappers Union He cannot contend that the original Union was dissolved and that 
therefore the present plaintiff cannot recover ıt Even according to the provisions of 
the Trade Unions Act this property should have been sold and the Registrar should 
have divided the proceeds to the members of the Union I am of the opinion that 
the principle under section 27 (2) of the Act would apply not only to movable 
properties- but also to the immovable properties especially when these immovable 
properties were purchased from and out of the funds collected from the members 
of the Tappers Union. -In any event the members of the origmal Tappers Union 
formed themselves into another Association and registered it under the Socteties 
Registiation Act with the main object of recovering the property in question from 
the Ist respondent Now the present Union, e , the plaintiff, is a legal entity entitled 
to take proceedings in order to recover the property from the Ist respondent. It 
is true that before the Association was registered the members convened a general 
body meeting for forming another Association and passed a resolution’ authorising 
the Secretary to take proceedings agamst the Ist respondent It ıs also true the 
resolution was passed on 6th July, 1958, and the Association was registered, on 8th 
J Jy, 1958 One of the contentions of the learned Counsel for the respondents 1s 
that the resolution was ultra vires and not binding on them since st was passed before 
the Association was registered But by the time the Association was registered 
Articles of Association and other things were formed and submitted to the Registrar 

Still learned Counsel for the respondents contends before me that even the present 
rule does not provide that the Secretary can file the sut I am of the opinion that 
all these contentions urged by the learned Counsel for the respondents are foo 
technical and advanced ‘only for the purpose of squatting on the property When 
once ıt ıs found that the property does not belong to the Ist defendant-Ist respon- 
dent, he cannot be allowed to contened that the plaintiff has no locus stand: to’ 
institute the suit Though at the time of the passing of the resolution the Society was 
not registered, when the suit was filed the Association was registered under the 
Societies Registration Act and the Secretary 1s competent to file the present suit 
and take proceedings to recover the property from the 1stdefendant Under section 5 
of the Societies Registration Act, the su:t property should be deemed to be vested 
in the governng body of the said society and the property may be described 
as the property of the governing body of such society by their proper title, in all 
proceedings When once the Association was registered under the Societies Regis- 
tration Act, the body has got a legal entity capable of suing in its corporate 
capacity The registration of the Association conferred on the pla:nuff association 
a legal personality to take proceedings against the Ist defendent The present 
association 1s a collection of the members of the original Tappers Union and they 
have formed this Association w.th the object of recovering the property from the 
Ist defendant This 1s not a suit filed bv some membeis cf the Original Umon 
against the other members of the Umon ‘This 1s a suit instituted by a newly formed 
association which has got a legal personality to recover the property from the Ist 
d.fendant, who js not a member of the new associetion After the dissolution of the 
'Tappers Union, the property which 1s now im the possession of the Ist defendant, 
is a trust property and the members of the plaintiff association are entitled to trace 
the trust property and recover ıt from the person who 1s in unlawful possession of 
the same As far as the Ist defendantis concerned, he has no right to question 
whether the new Association has got title to the suit property or not When once 
it 1s clear that he has no title to the suit property and he himself concedes that he 
has no title to the property, it 1s bis duty to hand over possession to a legally formed 


il; N K G. MBNON 2, S.E., VELLORE ELECTRICITY SYSTEM (Kailasam, J.). 527 


association, 2¢ , the plaintiff If any one of the members of the Ex-Tappers Associa- 
tion wants to protect the property he is extitled to do so by irstitutinp proper proceed- 
ings against the present Association, but the Ist defendant has no locus stand: to 
contend that the suit is not maintainable. I am of the opinion that the conclusion 
arrived at by the fist Court ıs correct Therefore, I hold that the suit property 
1s a trust property, that the Ist defendants 1s in unlawful possession of the same and 
that the plaintiff 15 entitled tc recover the property from the Ist defendant. 


In the result, the appval is allowed The 1st defendant will pay Court-fee due 
to the Government and the Ist defendant will pay the costs of the plaintiff 
throughout. No leave. 


RM. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction ) 
PrEsenT —Mm. Justice P. S. Karasam. 


N. K. G Menon ..  Peliioner* 


U. 
The Superintending Engineer, Vellore Electricity System, 
Katpadi Extension-10 and another .. Respondents. 
Madras Gunl Serice (Classification, Control and Appeal) Rules—Rule 17—Scope of—Fatlure to give an 
opportunity to the Government servant concerned to examine hts witnesses after the examination of the prosecution 
witnesses—Ef fect on enqury—Faulure to gwe the names of witnesses in the questionnaue form initially submitted 
—If a ground for refusing permission to examine them 


Rule 17 of the Madras Cavil Service (Classification, Control and Appeal) Rules provides that 
the ground on which 1t 1s proposed to take action against a Government servant shall E. reduced to 
the form of a definite charge or charges and shall be communicated to the person charged and he 
shall be given a resonable time to put 1n a written statement and the procedure for holding an oral 
enquiry if one 15 So desired by the person charged At the oral enquiry evidence shall be heard and 
the person charged shall be entitled to cross-examine the witnesses, to give evidence 1n person and to 
have such witnesses called, as he may wish, provided that the officer conducting the enquiry may, for 
special reasons to be recorded in writing, refuse to call a witness The rules do not provide that if 
the names of the defence witnesses are not mentioned in the questionnaire form initially submitted by 
the person charged, he shall not bave an opportunity to call defense witnesses On the other hand 
a reading of rule 17 makes it clear that after the examination of the prosecution witnesses and their 
cross-examination, the delinquent 1s entitled to give evidence himself and have defence witnesses 


called S 

Petition under Article 223 of the Const.tution of India. praying that in the cır- 
cumstances stated therem and in the affidav't filed therewith the High Court will be 
pleased to issue a writ of certvorart calling for the records 1elating to Memo. 
No 3955/O/62-9 dated Ist August, 1963 onthe file of the Chief Distribution 
Engineer, Madras rejecting the petitioner’s appeal and confirming the order of the 
Superintending Engineer, Vellore Electricity System made in Memo No, SEV/Adm. 
(3) 1435/62 dated 26th December, 1962, and quash the same. 


K. K. Venugopal, for Petitioner. 
M. S. Umapathy, for Respondents. 


The Court made the following 


Orver —The petitioner joined service as a Linesman in the Pykkara Electricity 
System of the Electricity Department of the State of Madras He was promoted as 
Assistant Construction Foreman in 1952 ard was appointed as Construction Fore- 
man in 1954 After the pass ng of the Electricity (Supply) Act, 1949, the petitioner 
was transferred to the State Electricity Board m 1958 Under sectioa 79 (c) of the 
Act, the Board 1s authorised to pass such rules and regulations regaiding the condi- 
tions of service of its employees The Board, in pursuance of this power, passed a 
resolution by which it 1s provided that the Civil Services (Classification, Contiol 
and Appeal) Rules shall be made appl.cable to all its employees 











ine 


*Writ Petition No. 2058 of 1964. 11th July, 1966, 





Eas 
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The petitioner was serving as Construction Foreman in Wandrwash Construc- 
tion Sub-d'vision On 24th June, 1961 :t +s the case of the Electr c.ty Board that the 
petitioner was entiusted with two concrete poles for transportation to the spot where 
it had to be erected and he was also asked to inspect a conductor at a vilage called 
Manganallur, Itis further alleged that instead of the petitioner transporting the two 
poles he entrusted the work to one Ponnuswami. The said Ponnuswam: along 
with the other workers loaded the two poles in a cart, and while transporting the 
two poles, Ponnuswamu fell under the wheels, was run over and killed An oral 
enquiry was conducted by the Divisional Engineer (Construction), Tiruvannamalai, 
on the seme date Two charges were framed against the petitioner on 27th 
November, 1961 The petitioner was charged with slackness, indifference and 
irresponsible conduct 1n transporting the two poles and that by the slackness and 
ineffiaency caused the death of Ponnuswam: The petitioner submitted his 
explenation which was found unsatisfactory, he submitted another explanation 
on llth December, 1961 An oral enquiry was conducted by the Divisional 
Engmeer on 5th March, 1962, and two witnesses Varadan and Elumaleı were 
examined and a show cause notice was issued by the Superintending Engineer 
on 30th August, 1962, finding the petitioner guilty of both the charges asking 
hrm to show cause why he should not be removed from service On receipt of 
the explanation, the petitioner was removed from service on 26th December, 
1962 An appeal by the petitioner was also dismissed 


In this writ petition Mr K K Venugopal, the learned Counsel for the peti- 
tioner, contended that the order of removal of the petitioner is unsustainable 
for the followmg reasons. 


. 


Firstly, the orde: of removal cennot be sustained as the finding of the enquiry 
officer ıs based on no evidence and the finding ıs perverse. Secondly ıt was 
contended that the enquiry officer placed rehance on the evidence of two witnesses 
Varadan and Elumelai who were exemmed by him at the preliminary enquiry on 
24th June, 1961, withoutmaking their prior statements ava:lable to the petitioner. 
Thirdly ıt was contended that the enquiry was vitiated in that the prior statements 
of witnesses examined were not made available tohim Fourthly, ıt was contended 
that the charges framed were vague and lacking in particulars Lastly it was 
contended that the order of removal is vitiated as the enquiry officer refused to 
examine defence witnesses after the prosecution closed its case, on the ground that 
the petitioner failed to disclose the names of hus witness in the form of question- 
naire which was submitted to the enquiry officer. 


As I am accepting the contention of the learned Counsel for the petitioner regard- 
ing ground No 5, I am not dealing with the ground Nos 1 to 4 raised by the learned 
Counsel The enquiry was posted to 5th March, 1962 at9am At9 A M. when 
the petitioner was called for the enquiry, he was absent He came to the enquiry 
only at 9-30 A m and presented a petition praying for an adjournment of the enquiry. 
In the petition for adjournment the petitioner stated that though he was entitled 
to have copies of statements given by the witnesses proposed to be examined he was 
not furnished with them and further he was not permitted to examine any witnesses 
on his behalf In view of the above, the petitiorer stated that he was unable to 
prepare his defence and requested that the enquiry might be adjourned What 

appened subsequent to the presentation of the petition is found in the 1eport of 
the enquiry officer. The enquiry officer was of the view that what the petitioner 
had stated in his petition for adjournment was not wholly coriect. According to 
the enquiry officer, the questionnaire form was sent to the petitioner ard in the 
questionnaire from the petitioner had not mentioned any witnesses to be examined 
on his behalf, and as there was no specific mention of the names of witnesses, 1t has 
to be taken that the petitioner had no witnesses to examine. The petitioner was 
questioned by the enquiry officer as to why he did not mention the names of witnesses 
on receipts of the enquiry memo The petitioner stated that he dd not think of 
itbefore, After rejecting the petition for adjournment the enquiry officer proceeded 
to examine the two witnesses Varadan and Elumalai It is unnecessary to deal 
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with the contention of the learned Counsel regarding the examinetion of Varadan 
and Elumalai without making available their earlier statements to him After 
the examination of the two witnesses, the enquiry officer went on to prepare his 
report It 1s admitted that the petitioner was not given an opportumty to call 
his witnesses after the conclusion of the evidence for the prosecution In the 
counter-affidavit ıt 1s stated that the petitioner did not name any witnesses in 
the questionnaire form supplied to him along with the charge-sheet and that it was 
not necessary to examune all persons who were transporting the poles on the date of 
the occurrence The allegation im the affiadvit in paragraph 9-E that the petitioner 
was not given an opportunity to examine defence witnesses has not been rebutted 
in the counter-affidavit 

Rule 17 of the Madras Civil Services (Classification Control and Appeal) 
Rules provides that the grounds on which 1t 1s proposed to take action shall be reduced 
to the form of a definite charge or charges which shall be communicated to the 
person charged, together with a statement of the allegation on which each charge 
1s based and the delinquent shall be required within a reasonable time to put in a 
written statement of his defence and to state whether he desires an oral enquiry or 
only to be heard in person An oral enquiry shall be held if such an enquiry is 
desired by the person charged or 1s directed by the authority concerned At the 
oral enquiry oral evidence shall be heard as to such of the allegations as are not 
admitted, and the person charged shall be entitled to cross-examine the witnesses, 
to give evidence in person and to have such witnesses, called, ashe may wish, pro- 
vided that the officer conducting the enquiry may, for special and sufficient reasons 
to be recorded in writmg, refuse to call a witness The rules do not provide that 
if the names of the defence witnesses are not mentioned 1n the questionnaire form 
submitted by the petitioner, he shall not have an opportunity, to call defence wit- 
nesses On the other hand, a reading of rule 17 makes it clear that after the exami- 
nation of the prosecution witnesses and their cross-examination, the delinquent is 
entitled to give evidence in person and to have defence witnesses called Admittedly 
on the date of the enquiry, the petitiorer asked for an adjournment complaming 
that he was not being permitted to examine defence witnesses on his behalf The 
enquiry officer ought to have given the petitioner an opportunity to give a list of 
witnesses after the conclusion of the examination of the prosecution witnesses and 
to have them.examined On the materials on record, I have ro hesitation 1n coming 
to the conclusion that the petitioner was not given a reasonable opportunity to 
rebut the charges framed agamst him On this ground alone the writ petition 1s 
allowed and the order of removal from service 1s set aside The department is 
at liberty to conduct the enquiry afresh according to law There will be no order 
as to costs 

RM ———— Petitot allowed 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
ParsENT —Mr Justice R. SADASIVAM 


SS M Subramaniam Chettiar and two others ~ Petitioners* 


Evidence Act (I of 1872), section 124—Gommuniation in official confidence—Privilege as regards —8Scope 
of —Ewidence recorded by an officer holding an enquiry under Police Standing Order 145— When privileged 


The object of a departmental enquiry under Police Standmg Order 145 against a Police 
Official is no doubt different from an enquiry under section 176 of the Criminal Procedure Code 
in respect of charges of criminal offence alleged to have been committed by the official even 
though the enquiry mto the conduct of a Police Official and the investigation of the charge of 
criminal offence might arise out of one and the same occurrence An enquiry under Police 
Standing Order 145 ıs not a judicial one and is in the nature of an executive instruction to 
amplement an enquiry under section 176 of the Criminal Procedure Code, Police Standing 
Order 145 has not the force of law It 1s not issued under any statutory authority Hence whether, or 
not a party against whom an enquiry 1s held under Police Standing Order 145 would be entitled to 
copies of documents in such enquiry would depend on the facts and circumstances of each case 
"Where the enquiry 15 really one under section 176 of the Code, copies of deposition of witnesses 
taken m such enquiry should be furnished to the accused in a prosecution in respect of one and the 
same offence arising out of the same occurrence 





* Cri R.C No 658 of 1966 and Cr R.P. No 651 of 1966 26th July, 1966. 
67 i 


530 THE MADRAS LAW JOURNAL REPORTS. [1966 


Section 124 of the Evidence Act no doubt protects disclosure of statements made by public 
officers 1n official confidence The protection extends not only to communications by one cfficial to 
another but also to communications made by private persons to a public officer in official confidence. 


Hence before the privilege under section 124 of the Evidence Act could be claimed 1n respect 
of statements made by persons 1n an enquiry under P S O 145 the nature of the enquiry should first 
be determined and the statement of every witness considered individually to find out whether they 
were made 1n official confidence 

Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the Hugh Court to revise the common Order dated 25th April, 1966, and 
made in Copy Applications Nos 11 and 16 of 1966 in PRC No 9 of 1965 on the 
file of the Special District Magistrate, Coimbatore 


Govid Swaminathan for N. Swashanmugham, for Petitioner. 
The Public Prosecutor, on. behalf of the State. 


The Court made the following 


ORDER.—Petıtion by accused 1 to 3in PRC No. 9 of 1965, on the file of the 
Special District Magistrate, Coimbatore, to revise the order of the said Magistrate 
rejecting their applications for grant of copies of statements of witnesses examined 
before the District Revenue Officer, Salam. 

Petitioners are being proceeded against for charges of rioting, crim nal tiespass, 
muschief, attempt to murder etc , alleged to have been committed by them during 
the Anti-Hind agitation on 10th February, 1965 at Komarapalayzm. "There was 
an enquiry by the District Revenue Officer iv. respect of the Anti-Hird: agitation 
and rioting on 10th February, 1965, and statements of the witnesses were recorded 
byhim The learned Public Prosecutor raised some doubt, whether the said enquiry 
was under PSO 145 corresponding to the old PSO 157 But it is clear from 
the prior order of the Special District Magist:ate, which came up in revision before 
me, that the contention of the Special Public Prosecutor was that the enquiry made 
by the DRO. was one under PSO 145 The DRO filed an affidavit that it 
was not a judicial or a quasi-judicial enquiry, ihat the enquiry was not conducted 
under zxy statute and that the enquiry was only a fact finding enquiry ordered under 
the executive instructions of the Goverrment with the object of ascertaining whether 
the opening cf fire by the police was justifiable or not Originally, privilege was 
claimed ur.der section 123 of the Indian Evidence Act on the strength of the zffidavit 
of the D R.O. and ıt was upheld by the Special District Magistsate In Criminal 
Revis.on Case No 52 of 1966, I set aside the order on the ground that the privilege 
should be claimed by the Head of the Department, as held by the Supreme Court 
in State of Punjab v S S Singh. But, when the matter went back before the Special 
District Magistrate, the privilege under section 123 was not pressed, but privilege 
was claimed under section 124 of the Evidence Act. 

The copy applications filed by the petitioners were not only m respect of prior 
statements recorded in the enquiry under PSO 145 of persons who were to be 
examined as witnesses in the PRC case, but also of reports made by the DR O. 
But the reports are confidential communications by the DRO to the Government 
and the privilege claimed in respect of the seme cannot be and was not disputed. 
Hence the only question to be considered in this petition 1s whether there could be 
any privilege 1n respect of the statements of witnesses recorded by the DR O. 

The object of the enquiry under P S O 145 ıs no doubt different from the object 
of the investigation of the charges against the petitioners for criminal offences alleged 
to have been committed by them It 1s true that the enquiry under PSO 145 
against the conduct of Police Officials, and the investigation of the case against the 
petitioners, are 1n respect of the seme occurrence, namely, the rioting which took 
place on 10th February, 1965, at Komarapalayzm There 1s corflict of judicial 
opinion as to the nature of the enquiry urder PSO 145 In Inre, Veerappan?, it 
was held by Kuppuswami Ayyar, J., that where a Sub-Divisional Mag strate holds 
an enquiry and examines a large number of witnesses on ozih ard passes an order 
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under PSO 157 (corresponding to the present PSO 145), there is a judicial 
enquiry by the Sub-Divisional Magistrate, as defined in section 4 (m) of the Code 
of C min-l Procedure, and therefore, the order ıs ore revisable under section 435, 
Crimiral Procedure Code, and that ıt cannot be said that the enquiry by the Magis- 
trate under PS O 1571s only 2 departmental one against which no revision ley. 
But ın Rajangam v State of Madras}, ıt was held that the view of Kuppuswami 
Ayyar, J , ın the above decision as to the right of this Court to interfere in revision 
in respect of proceedings under PSO 157 1s not correct as the Magistrate holding 
the enquiry under PSO 157, though exercismg the powers under section 176, 
Criminal P.ocedure Code, is not acting as a Court It was held in that decision 
that the enquiry under PSO 157 which ıs in the nature of executive instructions 
to implement the enquiry under section 176, Criminal Procedure Code ıs only 2 
fact finding enquiry. In State of Andhra Pradesh v Venugopal?. It was held that P S O. 
145 has not the force of law as 1t was not issued under any statutory authority, but 
18 only an executive instruction and that non-compliance with the same would not 
render the investigation of a case illegal But if the enquiry ıs really one under 
section 176 Criminal Procedure Code, copies of depositions of witnesses taken ın 
such an enquiry should be furnished to the accused asheld in In re, Venkataramana 
Rao3. The fact that the enquiry under P S O. 145 ıs not a statutory enquiry would 
not then really affect the question. It could not however be said that every enquiry 
under PSO 145181n respect of an enquiry under section 176, Criminal Procedure 
Code, which relates only to cases of suspicious death The question whether a party 
would be entitled to copies of documents in the enquiry under P S O. 145 would, 
therefore, depend on the facts and circumstances of each case. 

Mr. S Govind Swaminathan, appearing for the petitioners, relied on the deci- 
sion in State of A P v. Appannat, m support of his contention that the words “ Official 
confidence " in section 124 of the Evidence Act indicates that the section applies 
to communications from one public officer to another public officer 1n the discharge 
of their official duties, and not communications to such officers by outsiders It » 
true two decisions of our High Court are referred to ın support of this view In 
Nagaraja Pila: v Secretary of State), a Bench of this Court held that the object of 
section 124 of the Evidence Act was to prevent disclosures to the detriment of public 
interests and that the decision as to such detriment rested with the officer to whom 
the communication was made and did not depend on the special use of the word 
‘confidential’ In referring to the words ‘ communications in official confidence ’, 
Oldfield, J , observed that they import no special degree or secrecy ard no pledge 
or direction for its maintenance, but include generally all niatters communicated 
by one officer to another ın performance of their duties It should be roted that the 
case related to the production of a report by a Supervisor to the Sub-Divisional 
officer The decision in Venkatesam Nardu v State of Madras®, also related to inter- 
departmental correspondence between the officers of departments of Governmert 
and it was held that the Government could not be compelled to produce them when 
it claimed privilege Section 124 of the Evidence Act merely refers to privilege 
ın respect of communications made to a public officer ın official confidence, and 
there 1s nothing in the section to restrict the scope of the section to communications 
by public officers It 13 not possible to infer from the words “ official confidence * 
that section 1241s intended to protect only communications by ore official to another. 
There may be cases ın which a private person may make a communication to a 
public officer ın official confidence and it could not be said that the public officer 
cannot claim privilege in respect of the same.- There are several cases in which 
such claims in respect of communications by private persons to public officials have 
been upheld under section 124 of the Evidence Act Thusir In re, Suryanarayana 
Nadu”, the privilege clarmed was in respect of statements made by the defendant 
housse a dut bati oes vbi er 
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in the suit to the Taluk Supply Officer and ıt was held that the communications 
sought to be disclosed were of the nature covered by section 124 of the Evidence 
Act and the privilege claimed was upheld. I am, therefore, unable to accept the 
wide proposition put forward by the learned Advocate jor the petitioners that as the 
statements were made by the witnesses, who are private persons, to the D.R O. 
they cannot come within the ambit of section 124 of the Evidence Act 


The learned Public Prosecutor urged that as the enquiry under PSO 145 is 
of a confidential nature, privilege can be claimed under section 124 of the Evidence 
Act in respect of every statement made by every witnessin such anenquiry Iam 
unable to accept even this wide proposition of the learned Public Prosecutor. 1 
have already pointed out that the nature of the enquiry under PSO 145 should 
first be determined and ther the statement of every witness considered individually 
to find out whether they were made in Official confidence In State of Punjab v. 
Sukhdev Singh1, Gajendragadkar, J , has pomted out as to how the privilege should 
be claımed 1n respect of each document It 1$ pointed out im that decision that the 
affidavit claiming privilege should show that each document 1n question had been 
carefully read and considered and the person making the affidavit was satisfied that 
its disclosure would lead to the public injury and that if there are series of documents 
included 1n a file, 1t should appear from the affidavit that each one of the documents, 
whose disclosure is objected to, had been duly considered by the authority concerned 
and that the affidavit should also indicate, briefly, within permussible limits, the 
reason why 1t was apprehended that their disclosure would lead to injury to public 
interest 


In the present case, the statements made by the witnesses are ın respect of an 
occurrence which took place on 10th February, 1965, at Komarapalayam It is 
clear from the records in this case that the enquiry was held in open and witnesses 
were examined 1n the presence of others In fact, the petitioners were permitted 
to spect the statements, and they were actually furnished with a copy of the state- 
ment of one of the witnesses I gave time to the learned Public Prosecutor to go 
through the statements given by the witnesses before the DRO and the learned 
Public Prosecutor was not able to point out any such statement in the recorded state- 
ments of any of the witnesses Having regard to the above facts there could be no 
question of privilege under section 124’ofthe Evidence Act m respect of the statements 
made by witnesses to the D R O in respect of the occurrence on 10th February, 1965, 
at Komarapalayam, which also forms the subject-matter of enquiry in the case 
against the petitioners. In practice copies of statements of witnesses in the enquiry 
under PSO 145 are furnished to accused charged with offences arising out of the 
occurrence which formed the subject of the earlier enquiry Tt 1s true the scope of 
the enquiry under PSO 1451s different from the sope of the enquiry against the 
petitioners, and hence there may be difference in the manner of recording of state- 
ments of the same persons in the two enquiries, but this ıs a matter which need be 
considered only when the statements are actually used and their relevancy or relia- 
bility comes into question. 


For the foregoing reasons, the order of the learned Special District Magistrat e 
is set aside and he 1s directed to furnish copies of the former statements of such of the 
witnesses enquired before the DRO as the prosecution wants to examine in the 
enquiry against the petitioners. 


R.M. Revision allowed; directions given. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Ordinary Original Civil Jurisdiction ) 
Present :—Mnm Justice P. KuNHAMED KUTTI 
The Madras Piece-goods Merchants Charitable Trust by its 


Secretary VS Devanathan . Planirff* 
2. 
Moolchand Gupta and another .. Defendapts. 


Madras Buildings Lease and Rent Gontrol Act (XVIII of 1960), sections 2 (8), 10 (1) and 30— 
Tenant—Person in possession under a compromise decree agreeing to hand over possesston—lIf entitled to 
protection under Act—Amount paid —1f rent—Amendment of section 30 of Act by Act II of 1964—Ef fect. 

Words and Phrases—Rent—What ss. 

The use of the word ‘ rent’ 1s not conclusive of the matter that the relationship of land lord and 
tenant 18 created between the owner and occupier and it cannot preclude the landlord from contend- 
ing that in spite of such payment there 1s no relationship of landlord and tenant under the Rent Control 


Legislation The question must depend upon whether or not there 1s a transfer of interest by the 
landlord in favour of the tenant 


It ıs no doubt true that under section 10 (1) of the Act a person 1n possession, 1f he 1s a tenant 
cannot be evicted even 1n execution of a decree and ıt makes no difference m principle whether the 
decree 1s one passed after contest or under a compromise or whether it 1s one passed before the Act 
or after the Act, so long as the Rent Control Legislation applied to such a tenancy. 


Hence persons who continue in occupation of a building even after a decree for possession 1s made 
against them, can take advantage of the amendment of section 30 of the Rent Control Act by Act 
XI of 1964 and claim protection under section 10 of the Act But where after the passing of such a 
decree there has been a surrender of a part of the holding by the tenant or bis sub-tenant on his behaif, 
1n pursuance of the decree and there had been a disruption of the entire holding, such a person cannot 
be deemed to be continuing in possession after the termination of the tenancy in his favour and he 
cannot be deemed to be a statutory tenant under section 2 (8) of the Act 

Application in proceedings for execution of decree in C S. No. 163 of 1962 in 
the Ordinary Original Civil Jurisdiction of the Madras High Court. 

PV Subramamam, for Apphcant. 

V K Thrusenkatachari, T. T Srinwasanand A N Rangaswamy, for Respondents. 

The Court made the following 


Orper —The Applicant Moolchand Gupta, against whom a decree was 
passed on compromise and execution has been taken out for vacant possession, prays 
by the present application to dismiss the said E P and recall the warrant for delivery 
of possession 

The Suit C S. No 163 of 1962, by the plaintiff-respordent was for vacant possession 
of door Nos 184-186, China Bazaar Road, George 'l'ów» and the compromise decree 
directed the applicant to quit the portion 1n his occupation of the aforesaid premises 
on or before 31st January, 1964, subject to the carditior that the plaintiff would be 
entitled to take possession of the pcrtion in the occupation of Panachand and the 
Bullion Market Post Office immediately by executing the decree For the purpose 
of the present application, we are not concerned with the rest of the terms of the 
compromise 

After the aforesaidE P Panachand delivered possession ofhis portion to the plain- 
tiff by attornment and as regards the portion occupied by the Bulhon Market Post 
Office, an orde: has been passed undersub-section (2) of section 3 of the Rent Control 
Act XXX of 1952, and therefore, the relief prayedin E P No 35 of 1964 was limited 
against the judgment-debtor-applicant n respect of the portion in his occupation 
Meanwhile, Act XI of 1964 which had the effect of abating certain pending pro- 
ceedings as a result of certain amendment to the Madras Buildings (Lease and Rent 
Control) Act, 1960, bad come into force and it omitted clause (3) of section 30 of 1960 
Act with consequential other amendments, so that the restriction as to the opera- 
tion of the latter Act on the basis of rent was removed and non-residential buildings 
paying more than Rs 400 also came within the purview of the Act. 





* CS No. 163 of 1962 : 5th August, 1966 
(A. No. 2443 of 1964 in B.P No. 35 of 1964). 
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In 1963, one Raval & Co had filed a Writ Petition questioning the consti- 
tutional competence of certam proceedings against them before the Rent Controller. 
When the present application was filed by the applicant, this Writ Petition. was 
pending , and by an order on a reference by Srinivasan, J , the above said petition 
and the present application which also raised substantially the same question, were 
posted before a Full Bench The learned Officiating Chief Justice, as he then Was, 
who delivered the judgment in this reference, while dealing with the point urged 
by the learned Counsel for the applicant stated inter alta that. the wording of section 
3 of Act XI of 1964 can by no means be described as happy or free from any cloud 
or ambiguity The learned Chief Justice observed 

** It 1s not very clear how a proceeding could have been instituted on the ground that such building 
or part was exempt from the provisions of the Principal Act by virtue of clause (11) of section 30, or 


what 13 the precise scope of the rights and privileges which may accrue to the landlord, and which 
are to Cease and determine.” 


But on the question whether the section had to be struck down either on the ground 
that it infringed Article 14 of the Constitution or upon any other patent ground of 
ultra vires, the learned Chief Justice held that its applicability to the stated facts of 
C S. No 163 of 1962 ıs a matter outside the scope of the reference before the Bench 

On the constitutional validity of the Amending Act XI of 1964, ıt appears to have been 
argued that the provisions of Act XVIII of 1960 are the rselves violative of Article 
19 and equally so, Act XI cf 1964 These contentions also were not upheld by the 
Full Bench as in the view expressed by the learned Chief Justice, they represented a 
valid exercise of the legislative power of the State and the restrictions imposed by the 
Acts on*the fundamental rights guaranteed to the landowner by Article 19 (1) (f) 
were reasonable 


He observed : 


“ Indeed, we think ıt would be almost impostible to sustan any doctrine of the imviolability of 
contractual rights, in the context of the welfare legislation, which has become so marked a characte- 
ristic of modern times — It 18 difficult to see how, if a legistature could enact that an exorbitant rate 
of interest could be struck down by a Court and the debtor relieved agaist this, notwithstanding the 
terms of a contract, ıt cannot validly enact that both a landlord and tenant may apply for the deter- 
mination of fair rent for premises, though the contract may be subsisting The same remarks would 
be apphcable to many other restrictions upon property, imposed in numerous fields of human activity, 
which have been held to be reasonable » 


The answer given to the reference by the Full Bench was * 


Fe*' The Madras Rent Control Acts, viewed, from any perspective, such as that of legislative compe- 

tence, legislative intendment or the plain significance of the structure of the enactments, admits 
only of one interpretation, they mterfere both with contractual and statutory tenancies, by affording 
a special protection to tenants against eviction, and also balancing this by certain corresponding 
obligations rmposed on tenants " 
Therefore, Act XVIII of 1960 including Act XI of 1964 are within the competence 
of the Legislature and validly passed, that none of them 1s liable to be struck down 
either on the ground of hostile discrimination under Article 14 or on the ground that 
there has been an unreasonable restrictions of fundamental right guaranteed under 
Article 19 (1) (j) of the Constitution Application has now been posted and argued 
before me for a final disposal, the prayer therein, being for dismissal of E.P. No. 35 
for vacant possession of the property in the possession of the applicant. 


The basic contention of the applicant is that having regard to the definition of 
a‘ tenant! in Act XVIII of 1960, he 1s not hable to be evicted or possession recovered 
from him even in view of the Amending Act XI of 1964, thougha compromise 
decree has been passed against hun  *"Tenant" as defined in Act XVIII of 1960 
means any person by whom and on whose account rent 1s payable for a building 
and includes the surviving spouse, or any son, or daughter, or the legal representative 
of the deceased tenant who had been livmg with the tenant 1n thebuilding as a mem- 
ber of the tenant's family upto the death of the tenant and a person continuing in 
possession after the termination of the tenancy 1n his favour but does not include a 
person placed in occupation of a building by its tenant or a person to whom the 
collection of rents or fees in a public market, cart-stand or slaughter house or of rent 
for shops has been farmed out or leased by a Municipal Council or the District 
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Board or the Corporation of Madras. ‘Rent’ has not been defined in the Act and 
the use of this word 1s not conclusive of the matter tnat relation of landlord and tenant 
is created between the owner and occupier. In the legal sense, 1t may be used as 
recompense paid by the tenant to the Jandlord for the exclusive possession of the 
premises occupied by hum , ıt may also be used ın the generic sense without import- 
ing the legal significance aforesaid of compensation for the use and occupation. 
‘Rent’ in the legal sense can only be reserved on a demise of immovable property 
Hence the use of the term ‘ rent? cannot preclude the landlord from pleading that 
there 1s no relationship of landlord and tenant The question must depend upon 
whether or not there 1s a relationship of landlord and tenant in the sense that there 
is a transfer of interest by the landlord ın favour of the tenant vide H S Rikhy v. 
The New Delhi Municipality! The question, therefore, 1s not so much whether the 
compensation paid by the person in occupation 15 termed ‘rent’ as whethe: the rela- 
tionship of a landlord and tenant as construed by Courts os-a-vis the Lease and 
Rent Control Legislation 


Sri Thiruvenkatachari for the respondent emphasised that what 1s payable by 
the applicant subsequent to the decree cannot be characterised as ‘ rent’ but has to 
be construed as mesne profits defined 1n the Civil Procedure Code—section 2 (12)— 
as “ profits which the person m wrongful possession of such property actually received 
or might with ordinary diligence have received therefrom, together with interest 
on such profits". This circumstance agam is not conclusive for the reason that 
if the applicant by reason of the aforesaid legislation can be deemed to be a statutory 
tenant, what 1s payable by him as mesne profits has, for that reason to be also con- 
strued as ‘rent 3 


A tenant in Act XVIII of 1960 1s not liable to be evicted under section 10 of 
the Act whether ın execution of a decree or otherwise except ın accordance with the 
provisions of the said section or sections 14 to 16 which deal with recovery of posses- 
sion by landlord for repairs or retonstruction, the tenant’s right and the conditions 
under which he could reoccupy after repairs and his right to occupy the building 
if ıt ıs not demolished. It 1s not urged before me that the landlord ın the present 
case, was entitled to enforce agamst the applicant any of the grounds set out in sub- 
section (2) of section 10 Theargumentisthat C.S. No 163 having been compromised 
and that what had been claimed from the applicant on the date of the suit as arrears 
and for the subsequent period was mesne profits and not rent, this 1s a case which 1s 
outside the scope of the provisions of the Rent Control Act The defintition of the 
* tenant in the Act already set out by me read with section 10 (1) of the Act which 
specified that a tenant shall not be evicted whether in execution of a 
decree or otherwise does not seem to justify this contention In Saneeva Naidu v. 
Chitibabu Mudaliar®, a person coming into possession under a lease had set up title 
in himself as owner and the landlord on that ground had obtained a decree for eject- 
ment  Rajamannar, G.J., speaking for the Bench held ın the above case that the 
person ın possession cannot be evicted ın execution of the aforesaid decree as the 
defendant would be a tenant holding over entitled to 1ely on the provisions of the 
Madras Buildings (Lease and Rent Control) Act, 1949 except 1n accordance with 
the provisions of section 7 (1) of the Act which 1s now identical with section 10 of 
Act XVIII of 1960 I may mention here that the definition of ‘ tenant’ under the 
aforesaid Act 1s also identical. The learned Chief Justice referred to the general 
law 1n section 111 of the Transfer of Property Act and held that the tenancy in favour 
of Chittibabu had been duly terminated , but he would still be a ‘ tenant" under the 
Rent Control Act who had continued 1n possession after the termination of the ten- 
ancy and must, therefore, be deemed to have continued 1n possession as a tenant ; 
in other words, he would be a tenant holding over and under the general law, a 
tenant holding over 1s governed by the terms of the tenancy under which he came 
into occupation The learned Chief Justice further pointed out that under section 
7 (1), a person in possession of a building shall not be evicted therefrom whether 
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before or after the termination of the tenancy whether in execution of a decree or 
otherwise except in accordance with the provisions of that section and this. provision. 
is a complete answer to the execution petition filed by Sanjeevi for eviction. 


A similar view was taken by the learned Chief Justice sitting with Ganapathia 
Pillar, J, ın Vhalawadivu Anandar v. Venugoapala Ghethar* That was a case which 
had come up in Letters Patent Appeal against the order of this Courtin A A.A O No. 
130 of 1954 arising from an execution petition ın the Munsif’s Court, Thiruchirapalh. 
The view expressed by the learned Chief Justice ın this case 1s that it is not correct 
to say that section 7 of the Madras Buildings (Lease and Rent Control) Act would. 
apply only to cases of decrees ın ejectment passed after the coming into force of the 
Act. The section prohibits eviction of tenants in execution of decrees whether the 
same is made before or after the Act and whether the decree 1s based on a compromise 
or after contest. Where an execution petition 1s filed after the coming into force 
of the Act, the tenant could invoke the protection under section 7_It appears to have 
been argued before the learned Judges that section 7 would apply only to a decree 
passed ın suits after the passing of the Act. This contention was not upheld by the 
learned Chief Justice, nor was he inclined to hold that the principle against the 
retrospective operation was offended in the case He observed 


“Tt is not as 1f during the pendency of EP No 240 of 1954, out of which this appeal arises, that 
the Rent Control Act came to be extended to the suit village By the date of the filing of the present 
execution petition that Act had come into force The executing Court which was bound to apply 
the provisions in the statute, which had come into force even before the date of the execution peti- 
tion which ıt was called upon to dispose of In our opinion, there 15 no substance 1n the contention 
of the learned Counsel for the appellant ” 


Then, dealing with the argument that section 7 would not apply to compromise 
decrees, the learned Chief Justice pointed out : = 


* Once a decree 1s passed, we can see no difference on’principle between a decree passed on a. 
compromise and a decree passed after Contest ” 

For the respondent, Sri Chari would urge that the definition of * tenant" in 
section 2 (8) of the 1960 Act, second part, means a tenant continuing in possession 
under circumstances contemplated im section 116 which deals with the effect of 
holding over and that was the basis of the decision in Sanjeeva Naidu’s case?, and 
the principle laid down therem does not apply to a case, like the present, where the 
parties come to an agreement that the relationship shall not be that of landlord and. 
tenant In this context, Sri Chari referred to the first amendment of section 30 
by Act II of 1962 which had the effect of determining all rights and privileges which 
may have accrued to any landlord by virtue of clause (u) or (111) of section 30 of the 
Principal Act 1n so far as they relate to a building or part thereof whichis not exempt 
under the aforesaid clauses and made them unenforceable Act XI of 1964 simi- 
larly determined the landlord’s rights in respect of non-residential buildings and in 
consequence brought such buildings within the purview of Act XVIII of 1960. 
But the contention 1s that the compromise entered into ın the present case between 
the applicant and the respondent had come into force long before this Act, that a 
consent decree had been passed on such compromise, and therefore tne apphcant 
having ceased to be a tenant from that moment the subsequent Amending Act of 
1964 cannot have the effect of restoring the relationship and that the transition 
from a common law tenant to a statutory tenant cannot be taken advantage of by 
the applicant when actually there was no relationship of landlord 'and tenant. Sri 
Chari also drew my attention to the language of section 3 of Act XI of 1964 and em- 
phasized the words ‘proceedings. . .. . . ... pending’ amd ‘instituted’ 
and urged that what was intended by the amendment was that 1f proceedings in 
respect of any non-residential building was pending or instituted, they were to abate 
and in the present case, there was no such proceeding as the matter had already 
been surrendered as per the said compromise The applicant was, according to him, 
therefore, ın the position of a permissive occupant and not a tenant holding: 
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over. But in the case on hand, there was not only a decree by consent for eviction 
which would normally put an end to the tenancy and the relationship arising out 
of it; but the provisions of section 3 of Act II being vague and meaningless,the 
same cannot apply 1n any event to cases after the decree. Sri Chari would thus make 
a distinction between cases which are pending and cases which have proceeded to 
decrees This, however, 1s not possible to my mind 1f we read section 10 (1) and 
section 19 together and as a result of Act XI of 1964, the limit on the basis of rent has 
been removed m respect of non-residential buildings The question then arises 
whether Act XI of 1964 could be given retrospective effect. A Full Bench of the 
Punjab High Court held in Shamsunderv Ramdas!, that a. statute, unless 1t be a sta- 
tute dealing with procedure only, should not be construed as having retrospective 
effect unless the statute expressly makes its provisions retrospective or retrospective 
effect 1s given by necessary implication or intendment The case before the Full 
Bench came under Delhi and Ajmer-Merwara Rent Control Act, 1947 and the ques- 
tion for consideration was whether section 9 (1) of the Act is retrospective in its 
operation The Act prohibited all Courts from making any order evicting any 
tenant 1n execution of decree passed before or after that Act came into force. The 
learned Judges held that the expression ‘makes any order in execution of a decree 
evicting any tenant’, in section 9 (1) applies to the stage when execution of a decree 
for ejectment 1s sought by the decree holder and that the argument that 1n eject- 
ment suits the order for eviction 1s made when the decree 1s passed and that no order 
of eviction 1s passed in execution proceedings does not receive support from what 1s 
contained 1n Order 7, rule 1, Order 20, rules 6 and 12, Order 21, rule 35, Form No 23 
Appendix 6 and Form No. 11 Appendix E, Civil Procedure Code The learned 
Judges further held that as section 9 (1) expressly governs transactions occurring 
before or after the commencement of the Act, section 15 of the Act instead of prevent- 
ing the application of section g (1) of the Act to the execution of decrees passed. before 
the Act came into force 1s subject to the provisions of section 9 (1) of the Act . 


In Sayamalal v Umacharan®, a Full Bench of the Madhya Pradesh High Court, 
while emphasising that the protection afforded in sections 4 and 17 ofthe Madhya 
Pradesh Accommodation Control Act, 1s toa tenant, held that a person whose tenancy 
has been determmed but who contmues to remain in possession ofthe tenanted 
premises without the assent of the landlord after the determination of the tenancy 
is a tenant for the purposes of the Act and 1s entitled to the benefit of sections 4 
and 17 of the Act The question before the Full Bench was whether in a suit pend- 
ing on the date of the commencement of the Madhya Pradesh Accommodation 
Control Act, a decree for eviction can be passed except on one or more of the grounds 
mentioned in section 4 (2) of the Act , whether a decree for eviction obtained before 
ist January, 1959, can be executed against a tenant so long as the Act is in force 
except on diy of the grounds mentioned in section 4 and whether a person whose 
tenancy had come to an end before the commencement of the Act 1s a tenant for the 
purposes of the Act and can claim the protection given under the Act Shiv Dayal, 
J^, in his opinion. emphasised that the protection afforded in sections 4 and 17 1s to 
a tenant He observed * 


“ Tn the strict legal sense of the term, a tenant 1s one whose tenancy subsists In common parlance, 
however, a tenant who continues to occupy a tenanted premises in spite of the determination of the 
lease, 1s also called a tenant Itas then to be seen whether 1t was its strict meaning or popular meaning 
which was intended by the Legislature when they used the term ‘ tenant’ in those sections Section 
£ opens thus ‘No suit shall be filedin any Civil Court against a tenant for his eviction from any 
accommodation except on one or more of the following grounds ' and in clauses (a) to 
(n) those exceptional grounds are enumerated ‘There can be no doubt that section 4 1$ not an 
enabling provision ın the sense that a tenant can be ejected even without determining the lease It 
1s primarily a disabling provision, although in the circumstances provided in clauses (a) to (n) the 
protection given to the tenant 1s withdrawn To put it differently this section imposes a restriction 
an the right of the landlord to eyect his tenant, over and above those provided in the Transfer of 
Property Act, The section does not confer any new benefit on the landlord, nor does it enlarge bis 
rights under the Transfer of Property Act” 


————— — —————————Á——^t«———— — —— 
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The learned Judge further observed . 


“ Section 17 further strengthens the interpretation of the word ‘ tenant’ as to include ex-tenant, 
It reads thus. 


* 17. In all suits for eviction of tepants from any accommodation pending on the date of the 
commencement of the Act, no decree for eviction shall be passed except on one or more of the grounds 
mentioned in section 4 of the Act’ 


The clear language of section 17 pre-supposes that in a suit which was pending on the day 
when the 1955 Act came into operation the lease must have been determined before the commence- 
ment of the Act, for the suit for eviction must have been brought after determining the lease If 
tenant means only a tenant, his tenancy 18 subsisting, 1t is difficult to see for whose benefit section 17 
was enacted Retrospectively (sic ) of section 17 makes ıt quite plain that its protections cannot be 
denied to a tenant whose lease was determined before the commencement of 1955 Act ” 


Section 10 of Act XVIII of 1960 goes a step further and prohibits eviction even 
in execution of a decree except ın accordance with the provisions of the said section 
or sections 14 to 16 and, therefore, if matters rested there alone, I snould have agreed 
with the contentions of the learned Counsel for the applicant that the decree obtained 
against him cannot be enforced since ‘ proceedings’ referred to in section. 3 of 
Act XI of 1964 can apply both to pre-decree and post-decree proceedings including 
proceedings in execution by reason of section 141, Civil Procedure Code It seems 
to me, however, that in the present case, subsequent to the passing of the decree 
which was on a compromise—and that circumstances, as I stated, cannot, on prin- 
ciple, make any difference—there had been a surrender of part of the holding by the 
apphcant's sub-tenant which, as regards the applicant, must be deemed to be on 
his behalf and thus there was a disruption of the entire holding. In the circumstances, 
he cannot be deemed to be a person continuing m possession after the termi- 
nation of the tenancy in his favour and thus a statutory tenant within the meaning 
of section 2 (8) of Madras Act XVIII of 1960. If heis not such a tenant and that 
appears to be the position even on the date of the decree as by the terms of the com- 
promuse the portion 1n the occupation of Panachand was agreed to be taken delivery 
of by the decree-holder-respondent and the rest of the portion was held by hun on 
sufference agreeing to pay mesne-profits at Rs 1,340 per month for the period from 
ist November, 1960 to gist January, 1963 subject to his right to get credit for the 
amount already paid as per Court’s order and future mesne-profits at Rs 800 per 
month from ist February, 1963. he cannot get relief as a tenant. In this view of the 
matter, the applicant 1s not entitled to rely on the 1964 Amendment of the Act when 
pursuant to the decree, Panachand’s possession has already been recovered by the 
decree-holder 1n the circumstances, therefore, I am inclined to hold that the appli- 
cant 1s not entitled to the relief prayed for by him, namely, the dismissal of E.P. 
No. 35 of 1964. 


This application 1s, accordingly dismissed with costs. The applicant is given 
three months’ time to surrender the portion in nis possession 


4 


R.M. c Apphcation dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT ‘—Mr Justice K. VEERASAWMI. 
Vadıvelu Somban e Petitioner! 
U. 
Annadana Chatram by its sole trustee, 
A Veerayya Vandayar, Poondi .. Respondent 


Madras Public Trusts (Regulation of Administration of Agricultural Lands) Act (LVII of 19613, sections 
23, 24 and 29—Application by tenant for fixation of fair rent—Duty of rent Courr—Partws failing to place suffi- 
cient material—Rent Court 1f bound to collect necessary material and fix fair rent—Onus of proving farr rent 


Madras Public Trusts (Regulation of Administration of Agricultural Lands) Act (LVII of 1961), sections 
29 (2), 32 and 58—Powers of Court of revision to interfere ın finding of fact—Order in revision under section 32— 
Revision. petiton against under section 115 of Ciwil Procedure Gode—Competency. 


The argument that where a petition for fixation of fair rent under the Madras Public Trust 
(Regulation of Administration of Agricultural Lands) Act 15 made, a duty 1s cast on the Rent Court 
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to fix the fair rent and that ıt cannot therefore dismiss the application on the ground that the evidence 
on the record 1s not sufficient to enable 1t to come to a conclusion, 18 untenable. The Act and the Rules 
framed thereunder do not cast any such duty on the Rent Court They do not contemplate that the 
duty of the Rent Court goes further than disposal of the applications for fair rent on the evidence placed 
before it No obhgation 1s cast on the Rent Court that notwithstanding the parties not placing before 
at proper material to enable 1t to fix fair rent, 1t should suo motu make all possible efforts to collect fur- 
ther materials and data and fix fair rent 


There 1s no presumption that the contract rent prevailing between the parties 1s not fair rent» 
The ordinary rule of evidence 1s that the party who asserts a fact should establish ıt to the satisfaction 
ofthe Court Thus where a tenant applies for fixation of fair rent the onus will primarily be on him 


to show what the fair rent 18 and that 1t 13 lesser than the prevailing contract rate an 


Though normally a factual finding may not be open to interference in. revisional jurisdiction 
as the one conferred by section 32 of the Madras Public Trust (Regulation of Administration of Agri- 
cultural Lands) Act (LVII of 1961) at can be reviewed by the Court of revision on the limited grounds, . 
which may be regarded as legal grounds which if exist, Would vitiate the finding of fact as for instance 
when the finding 1s based on no evidence at all Hence in the instant case when the District Court 
Fia. revisional powers under section 32 of the Madras Act LVII of 1961 reversed the fixation of 
fair rent by the Rent Tribunal as being based on no evidence it cannot be said that 1t acted without or 


1n excess of its jurisdiction or with material irregularity as to justify interference by the High Court 
under section 115 of the Code of Civil Procedure ” 


Against an order of the District Court made under section 32 of Madras Act LVII of 1961 a revi- 
son petition under section 115 of the Civil Procedure Code would be incompetent Though section 
29 (2) of the Madras Act LVII of 1961 does not bar the application of section 115 of the Civil Procedure 
Code to an order made under section 32 the effect of section 58 of the Madras Act LVII of 1961 
which bars the jurisdiction of civil Courts except as otherwise provided in the Act, 13 to make section 
115, Civil Procedure Code, inapphcable against an order made under section 32 


Petition under section 115 of Act V of 1908, praying the High Court to revise 
the order of the District Court, West Tanjore, m C.M. P. Nos. 16 and 175 of 1964, 
against the order of the District Munsif, Valangiman (Rent Tribunal) ın E.A. 


No. 87 of 1963, against the order of the Rent Court, Kumbakonam, in F. R. No. 187 
of 1961. 


S. Mohan Kumaramangalam, M. A. Sathar Sayeed, A Ramanathan, K Rama" 
ehandran and K Ganapathi, for Petitioner 


R. Sundaralingam and K Jayaraman, for Respondent. 


The Court delivered the following 


Jupement.—This petition by a tenant under section 115, Civil Procedure 
Code, is to revise an order of the District Court, West Tanjore, by which 1t reversed. 
an order of the Rent Tribunal, Valangiman, at Kumbakonam, fixing fair rent for 
the holding, and restored the order of the-Presidimg Officer, Rent Court, 
Kumbakonam The application for fixation of fair rent was originally made under 
the provisions of the Madras Cultivating Tenants (Payment of Faw Rent) Act, 
1956 Along with this application were tried 158 other similar applications for 
fixation of fair rent When these applications were pending disposal, the Madras 
Public Trusts (Regulation of Admanistrtion of Agricultural Lands) Act, 1961 was 
enacted, which came into force from 2nd October, 1961. Section 62 of this Act 
made a partial repeal of the provisions of the Madras Cultivating Tenants (Payment 
of Fair Rent) Act, 1956 1n so far as they related to a cultivating tenant 1n respect 
of any land held by him under a Public Trust. All these applications were, there- 
fore, by agreement of the parties, treated as filed under the provisions of the Madras 
Public Trusts (Regulation of Administration of Agricultural Lands) Act, 1961. 
For the purpose of convenience all the applications were clubbed together, common 
evidence was recorded and were disposed of by a common order. The rent under 
the contracts between the landlords and tenants varied between 6 and 7} kalams 
fora man On behalf of the tenants, only two of them gave evidence, a number of 
witnesses were examined for the Trust In 1961, at the direction of the Rent Court, 
a test harvest was made to find out the yield from certain lands The Rent Court 
was not prepared to act on the oral evidence directed for the applicants. Nor 
was 1t satisfied that any reliance could be placed on the result of the test harvest. 
On a consideration of the rest of the oralevidence for tne Trusts it came to the con- 
clusion that the existing rent represented fair rent On that view, it dismissed all 
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the applications. It does not appear that, in making the disposal, any effort wag 
made either by the Rent Court or by the parties to differentiate one type of holding 
from another for the purpose of fixation of the fair rent. On appeals by the tenants, 
the Rent Tribunal agreed with the Rent Court that neither the evidence for the 
applicants nor the result of the test harvest was useful in determining fair rent. 
Tt also agreed with the Rent Court that there was no evidence on record about the 
actual yield from each of the lands Tı thought, however, that to remit all the appli- 
cations would involve considerable hardship and delay In view, of that, the Rent 
Tribunal proceed. d to consider the evidence on behalf of the Trusts and on the 
supposition that there was no appreciable difference between the various lands’ 
fixed fair rent for two broad classes of lands, single and double crop lands In 
coming to that conclusion, the Rent Tribunal in the main relied on R Ws 3 and 8. 
Against this order, the Trust filed revision petitions to the District Court of West 
Tanjore So did some of the tenants, apparently feeling aggrieved by certain 
observations agamst their interests in the Rent Tribunal’s order The District 
Court set aisde the Rent Tribunal’s order on the main ground that the Rent Tribunal 
went on the wrong assumption that all single and double crop lands in the village 
were of the same quality, and that there was no evidence on the yield from the parti- 
cular lands involved in each of the applications so as to enable the Court to fix 
fair rent for the same. The District Court also observed that there was nothing in 
the evidence on record to justify the inference that the fair rent for the lands would 
be far less than the contract rate. It was of the view that responsibility lay on the 
tenants to prove what the fair rent would be and 1t was lesser than the contract rate, 
and that the tenants failed to establish this. The District Court made further obser- 
vations that the Rent Tribunal had overlooked the fact that the fair rent fixed by it 
was in some cases larger than the contract rate It was on those considerations the 


District Court allowed the petitions of the landlords. That 1s how the tenants come 
before this Court. 


On behalf of the tenants, Mr Mohan Kumaramangalam has contended that 
the order of the District Court should be set aide on three grounds (1) the duty 
of fixing fair rent under the provisions of the Act lay on the Rent Court and 1t would 
not, therefore, be a proper disposal that because there was no evidence on record, 
as it stood, the applications for fair rent should be dismissed, (2) the onus to prove 
what is fair rent was wrongly thrown by the District Court on the tenants , and 
(3) the grounds of inferference by the District Court are contrary to the actual find- 
ings of the Rent Tribunal While answering these grounds, Mr Alagiriswami, 
learned Counsel for the respondents, contends that the petition under section 115, 
Civil Procedure Code, raises no question of jurisdiction or material irregularity 
and that ın any case no revision under that provision ıs competent 


Before dealing with the rival contentions, reference may be made to the relevant 
statutory provisions. The Madras Public Trusts (Regulation of Adminstration 
of Agricultural Lands) Act, 1961 was enacted to provide for regulating the admunis- 
tration, either by personal cultivation or by lease, of agricultural lands held by 
Public Trusts and for regulating the relation of Public Trusts and their cultivating 
tenants in the State of Madras Chapter I of the Act deals with preliminary matters 
including definitions of a cultivating tenant and fair rent Far rent ıs defined to 
mean the rent payable under Chapter IV Chapter II relates to regulation of 
cultivation of lands held by Public Trusts and under section 4 1t 1s provided that on 
and after the date of the commencement of the Act, no Public Trust shall personally 
cultivate, or lease out land held by such Tiust except 1n accordance with the provi- 
sions of the Act A ceiling 1s placed on personal cultivation by such Public Trust 
by the following sections Under section 8, the Public Trusts are to lease out the 
lands reverted to them under section 7 The rest of the provisions in the Chapter 
are not relevant for our purpose Chapter IJI contains provisions relating to 
tenancies. Section 18 secures tenants against eviction except on certain grounds 
indicated in section 19. Rught to restoration of possession 1n certain circumstances 
1s provided for by section 20. Then comes Chapter IV which by section 23 enjoins 
that every cultivating tenant under any Public Trust shall be bound to pay to the 
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Public 'Erust and every Public Trust shall be entitled to collect from the cultivating 
tenant fair rent payable under this Chapter. Sub-section (7) of this section directs 
that no Public Trust shall, after the date of the commencement of the Act, claim or 
stipulate for payment of any amount by the cultivating tenant in excess of the fair 
rent or in excess of the public charges which are expressly made payable by the 
cultivating tenant by the Chapter or the delivery by the cultivating tenant of any 
article or thing 1n addition to fair rent. Sub-section (3) of section 24 is to the effect 
that where the contract of tenancy provides for payment of a rent lower than the 
fair rent, the former alone will prevail during the contract period Sub-section (1) 
defines what 1s fair rent It is a certain percentage of the normal gross produce or 
its money value in respect of differenct types of lands with different facilities of irri- 
gation Section 28 (1) makes provision for constitution of Rent Courts and Rent 
‘Tribunals for the purposes of Chapter IV Then follow sections 29, 32 and 56: 


*29 (1) Notwithstanding any agreement between a public trust and the cultivating tenant, 
or any decree or order of a Court, either party may apply to the Rent Court for fixation of fair rent 
or for deciding any dispute arising under this Chapter , 


(2) From every decision of a Rent Court, an appeal shall within such time as may be pres- 
cribed, he to the Rent Tribunal whose decision shall be final, subject to revision, if any under 
section 32 


92 The District Court may call for and examme the record of any Rent Tribunal in respect of 
any proceeding under thus Chapter to satisfy itself as to the regularity of such proceeding or the correct- 
ness, legality or propriety of any decision, or order passed thereon , and if, in any case, 1t appears to 
the District Court that any such proceeding, decision or order should be modified, annulled or reversed 
or remitted for reconsideration, 1t may pass orders accordingly , 


Provided that the District Court shall not pass any order prejudicial to any party unless he 
has been given a reasonable opportunity of being heard 


58 Except as otherwise provided in this Act, no civil Court shall have jurisdiction to decide 
or deal with any question which 1s by or under this Act required to be decided or dealt with by the 
authorised officer, the Registrar, the Rent Court, the Rent Tribunal or other authority ” 


Secton 59 contains rule-making power and 1n exercise of the power, Rules have 
been framed Rule 23 provides for the procedure of Rent Courts and Rent 
Tribunals. By rule 24, the provisions of the Civil Procedure Code are made appli- 
cable to proceedings of Rent Courts and Rent Tribunals as far as possible. Under 
rule 28, in hearing an application under the Act, the Rent Court may also depute 
any officer of the Revenue Department to make local enquiry and inspection and to 
collect relevant data. For the purpose of determimung the normal gross produce, 
the Rent Court or Rent Tribunal under rule 30 may take mto consideration certain 
specified records which may be of assistance. 


In the context of the foregoing statutory provisions and rules, Mr. Mohan 
Kumaramangalam argues that a duty 1s cast by them on the Rent Court to fix fair 
rent, that 1t cannot, therefore, dispose of the applications merely on the ground that 
the evidence on record is not sufficient to enable 1t to come to a conclusion, and that 
in that case, 1t 1s obliged to institute further investigation in order to collect material 
and data with reference to which fair rent can be fixed On that view, learned 
Counsel says that if the fixation of fair rent by the Tribunal was not supported by 
any evidence in relation to the particular holding involved in each application, it 
should have remitted the application for fresh disposal ın the hght of the further 
evidence to be collected and placed on record It was not, according to learned 
Counsel, justified 1n merely allowing the petitions of the landlords and restoring the 
order of the Rent Court In support of this contention, reliance 1s placed on Premzsh 
Chandra v Banwarilal*, and Dharampaul v — Yograj?. In my view, this contention 
cannot be accepted and the decisions relied on by learned Counsel do not assist him. 
‘As I understand the statutory provisions and Rules, they cast no such duty on the 
Rent Court or the Rent Tribunal They do not contemplate that their duty goes 
further than the disposal of the applications for fair rent on the evidence placed 
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before them. In fact, the jurisdiction of the Rent Court and the extent of ıt are 
not in so many terms expressly provided for by the Act. On the other hand, the 
jurisdiction of the Rent Court to fix fair rent is left to be inferred from section 29 (1) 
which enables the landlord or tenant to apply to the Rent Court for fixation of fair 
rent or for deciding any dispute arising under Chapter IV. "Tnatis the manner in 
which the jurisdiction on tne Rent Court is indicated. It ıs true that a landlord 
cannot or has no right to collect more than the fair rent and if the contract rate 1s in 
excess, the former should prevail. But that by itself does not, m my view, cast an 
obligation on the Rent Court that, notwithstanding the parties not placing betore it 
proper material to enable ıt to fix fair rent, ıt should, suo motu and irrespective of 
failure of parties, make all possible efforts to collect further materials and fix fair rent. 
I can find no justification for casting such a duty or obligation on the Rent Court 
either from the provisions of the Act or Rules made thereunder. Itis enurely within 
the discretion of the Rent Court, whether in particular circumstances 1t may dispose 
of the application for fixation of fair rent on the material available before it or it 
will direct further investigation to be made either by inspection or report as provided 
by the Rules or by other means through the parties. The question in each case 
would be whether the discretion which it possesses has been properly exercised. 
In Pramesh Chandra v Banwarilal!, which was under the Bengal Tenancy Act and 
related to a suit for enhancement of rent under section 30 (a) of that Act, it was held 
that if the Court was not satisfied with the report of the Revenue Officer, it should 
direct a further enquiry setting out what further materials were wanted to come to a 
proper decision and the fact that the suit had been pending for a long tıme was no 
ground for not taking steps to bring 1t to a satisfactory termination and for dechning 
an order for further enquiry. On facts there, the lower appellate Court had reversed 
the order of the first Court on the ground that the report of the Revenue Officer 
was not satisfactory. Mukhery, J., was of the view that, in the circumstances of 
that case, that was not a proper way of disposing of the appeal and the appellate 
Court must have indicated what further materials were wanted for coming to a pro- 
per decision and remitted that matter In the present case, right through before all 
the three Tribunals, the oral evidence for the applicants and the result of the test 
harvest were not accepted. No one suggested, as far as can be gleaned from the 
record, that a fresh test harvest should be made or the applications should be remitted 
for fresh disposal. The argument before the District Court would appear to have 
been confined to whether the Rent Tribunal was justified ın fixing fair rent on the 
basis of the evidence directed for the landlords There 1s no indication ın the order 
of the District Court that anything like a request for remittmg or an opportunity 
for adducing further evidence was made or asked for. In such circumstances, I 
fail to see what duty 1s cast on the District Court by the provisions of the Act or by 
the Rules made thereunder to make a further effort to get fresh evidence which the 
parties themselves did not offer to adduce, and to remit the applications for fresh 
disposal It should be remembered that, when there were as many as 159 applicants 
only two of them gave evidence before the Rent Court. 


Dharam Paul v. Yogaraj?, was decided in the light of section 4 of the East Punjab 
Urban Rent Restriction Act, 1949 Sub-section (1) of this section provided that the 
Controller shall, on application by the tenant or landlord of a building or rented 
land fix the fair rent for such building or rented land after holding such enquiry as 
the Controller thought fit The Punjab High Court was of the view that 1n cases 
where on an application for fixation of standard rent the parties omitted to produce 
necessary evidence, the Controller was not expected to be-a mute spectator of the 
events which took place before him and to make his order solely on the basis of 
the evidence which the parties had chosen to lead Bhanderi, C.J, was of the 
view that the law (apparently the learned Judge was having in mund section 4) 
required the Controller to make one by calling additional evidence if he found. 
that the evidence produced by the parties were inherently defective or was 
insufficient to enable him to assess the fair rent or to pronounce judgment in. 
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the case. But there is no provision m Madras Act LVII of 1961 analogous to section 
4 of the East Punjab Urban Rent Restriction Act, 1949. I do not say tnat the 
District Court could not have, in the'exercise of its discretion, remitted the appli- 
cation for fresh disposal, 1f ıt thought that the circumstances required that course. 
But it 1s quite a different matter if ıt is said that as a matter of law or duty imposed 
by law, it should have resorted to that course, though, as I said, no request was made 
or further opportunity asked for to adduce further evidence The first ground for 
the petitioner, therefore, fails. 


The next ground of Mr. Mohan Kumaramangalam relates to what he calls 
lacing of onus wrongly on the tenants by the District Court The District Court, 
in the course of its order, stated - 


** Notwithstanding the fact that the petitioners on whom the responsibility lay to prove that the 
fair rent was different and lesser than the contract rate grossly failed 1n establishing the same,the learn- 
ed Rent Tribunal has attempted to guess as to what should be the fair rent and has without any basis 
come to the conclusion ” 


It 1s with reference to this the argument relating to onus 1s addressed. In my 
view, there is no substance in this ground either. Theré is no presumption that a 
contract rate 15 not fair rent. The ordinary rule of evidence 1s that the party who 
asserts a fact should establish 1t to the satisfaction of the Court. The tenants being 
applicants for fixation of fair rent, it was primarily for them to show what the fair 
rent was and 1t was lesser than the contract rate. I think the onus to prove the fact 
will be on the applicants in the first instance. But im the cirucumstances of this 
case, I do not think, the question of onus 1s of any importance, and that the observa- 
tions of the District Court ın any way affect the validity of its order. It does not 
appear from its order that 1t has rested merely on the ground of onus. On the 
other hand, ıt applied its mind to the entire material on record and came to the 
conclusion that there was no evidence to support the finding of the Rent Tribunal 
that the contract rate was more than the fair rent in respect of any particular holding. 
In any case, I am not persuaded that the observations of the District Court above 
referred to involve any misdirection in law 


The last ground for the petitioners does not also impress me. At one stage of 
the argument, Mr. Mohan Kumaramangalam suggested that the District Court 
misread the order of the Rent Tribunal. He contended that the grounds of inter- 
ference by the District Court were contrary to the actual findings of the Rent Tri- 
bunal The main ground, as I have already indicated, of the District Court inter- 
fering with the Tribunal’s order 1s that while the lands may be of different quality, 
no evidence was directed either by the applicants or by the Trusts in relation to the 
yield fre m particular holdings involved in each of the applications so as to fix fair 
rent for the same The District Court, no doubt, was right when it said that the 
Rent Tribunal committed an error in trymg to rely on the evidence of R.Ws. 1,2 
and 8 for, what the Rent Tribunal evidently relied on for its decision was the evidence 
of R Ws 3 and 8. But this error on the part of the District Court does not seem to 
make any difference in its conclusion 


= 

On this view, 1t may not be necessary to deal with the other legal contentions. 
But, since I have hstened to ihe arguments 1n respect of them, I shall briefly deal 
with those questions Anticipating the first ground of Mr. Alagariswami, it is 
argued by Mr Mohan Kumaramangalam that the petitions do raise a question of 
jurisdiction and fall within the scope of section 115, Civil Procedure Code That 
section 1s directed against errors of jurisdiction and not against errors of law not m- 
volving jurisdiction That proposition is well settled * vide Balaknshna Udayar v. 
Vasudeva Iyer!, and Venkatadn v. H R E.Board, Macros? In the first of these cases, 


Lord Atkinson, speaking for the Judicial Committee, defined the scope of the section 
in these terms ; 
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s the section applies to jurisdiction alone, the irregular exercise, or non-exercise of it, or 
the illegal assumption of it. The section 18 not directed against conclusion of law or fact ın which the 
question of jurisdiction i8 not involved ” 


That view of the section was reiterated by the Privy Council in the second case. 
Sir John Beaumont, for the Board, stated - 

** The section empowers the High Court to satisfy 1tself upon three matters . (lythat the order of 
the Subordinate Court 2s within 1ts Jurisdiction , (2) that the case 1s one 1n which the Court ought to 
exercise jurisdiction, and (3) that in exercising jurisdiction the Court has not acted illegally, that 18, 


1n breach of some provision of law, or with material irregularity, that is, by committing some 
error of procedure in the course of the trial which 1s material in that ıt may have affected the ultimate 


decision ” 


Putting it in another way, this amounts to saying that the section will apply only 
if the High Court 1s satisfied that the Subordinate Court acted without or in excess 
of its jurisdiction, or failed to exercise a jurisdiction vested in ıt, or committed a 
procedural error. None of these grounds will apply to the petition before me. 
The jurisdiction of the District Court is under section 32. The power given to it 
is to call for and examine the record 1n order to satisfy itself as to the regularity of 
any procceeding or the correctness, legality or propriety of any decision, or order 
passed by the Rent Tribunal. Where it appears to that Court that any such pro- 
ceeding or decision or order should be modified, annulled or reversed or remitted 
for reconsideration, 1t nas under that section, power to pass such order accordingly. 
The power conferred upon the District Court in such terms is quite wide. It ıs not 
suggested that the District Court was not competent to entertain the revision peti- 
tion , nor was it suggested that in the exercise of 1ts powers under section 32, the 
District Court committed errors of the type covered by the three grounds urged for 
the petitioner and tnat this meant an irregular exercise of jurisdiction on the part of 
the District Court. But a Court of competence or with jurisdiction, while acting 
within its competence or jurisdiction, may come to a conclusion which may be 
right or wrong, but on that account ıt cannot be said that zpso juri there was an error 
of jurisdiction or material irregularity The error ın relation to the merits falling 
within tne jurisdiction’ can hardly be described as an error of jurisdiction An error 
of jurisdiction is one which relates to the competence or power of the Court to deal 
with the subject-matter The District Court, as I said, had the competence to 
entertain the revision petition, and if that ıs the case, merely because 1t committed 
errors, 1t cannot be said that ıt acted without jurisdiction — Itis true that in. Sasivarna 
Thevar v Ponnu*, ıt was held that a Judge or a Tribunal exercising revisional jurisdic- 
tion was not ordinarily competent to interfere with the findings of facts armved at 
by theinferior Tribunal. Rajamannar, C J, referred to a decision (unreported) of 
Rajagopala Aryangar, J , who, with reference to the powers of revision under the 
Madras Buildings (Lease and Rent Control) Act, observed that such jurisdiction 
would not enable interference with findings of fact, unless: 


* (a) there were no other materials on which such a finding could be based , or (4) the finding 
has been reached by a consideration of irrelevant or madmussible matter , or (c) 1t 18 so perverse that 
no reasonable person could have reached the conclusion , or (d) the finding had been reached by an 
erroneous understanding of the law applicable to the matter ” 


This statement of the law was referred to by Rajamannar, C. J , apparently with app- 
roval Though normally a factual finding may not be open to interference in revi- 
sional jurisdiction, still as has been observed m that case, it can be reviewed by the 
Court of revision on the limited grounds which may, m a sense, be regarded as 
legal grounds, which, 1f exist, would vitate tne finding of fact. The District Judge 
in this case found that the fixation of flat fair rent, irrespective of the quality of the 
lands, was not supported by any evidence That was within its competence Fur- 
ther,the power under section 32 of Madras Act LVII of 1961 appears to be wider 
than the power under section 12-B of the Madras Buildings (Lease and Rent Con- 
trol) Act, 1949 with which Sesewarna Thevar v Ponnu!,was concerned I am of the 
view, therefore, that the petition raises no question of jurisdiction or material 1rre- 
gularity. On that ground too the petition must fail. 
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There remains for consideration the question whether a revision petition under 
section 115, Civil Proccdure Code, 1s at all mamtamable, in view of section 29 (2) 
read with section 58 of the Medras Act LVII of 1961. The contention of Mr. 
Alagiriswami for the respondent 1s that the effect of a combined reading of the two 
provisions 1s to bar totally the jurisdiction of the civil Court, except as provided 1n the 
Act. He contends that the order of the Rent Tribunal 1s made final by section 29 (2) 
and that this finality operates except for section 32 He says that where a statute 
creates a liability not existing at common law and prescribes remedies m respect 
thereof, making orders made thereunder final, the implication 1s that jurisdiction 
otherwise than what is comprehended by the Act ıs barred. On this view, he urges 
that section 29 (2) itself will bar the application of section 115, Civil Procedure Code, 
against orders made by the District Court under section 32 But I am unable to 
accept this contention ‘The finality provided by section 29 (2) has only the effect 
of barrmg further appeal Section 29 (2) does not make the order of the District 
Court made under section 32 final Once the District Court gua such Court is 
given Jurisdiction under the Act to make an order, the consequence will be that its 
procedure will he governed by the Civil Procedure Code and that means, the remedy 
by revision provided by that Code against the order of the District Court will be 
available But the further contention of Mr Alagiriswami that the effect of sec- 
tion 58 1s to make section 115, Civil Procedure Code mapplicable against an order 
made under section 32 of Madias Act LVII of 1961 appears, to my mind, to be well- 
founded. Section 58 bars jurisdiction of civil Courts except as otherwise provided 
in the Act. The openmg words of this section, m my view, give effect to that 
intention The purpose of the section seems to be that no civil Court should have 
Jurisdiction to deal with any question which 1s under the Act required to be decided 
or dealt with by the authorised officer, the Rent Court and the Rent Tribunal, 
except as provided ın the Act In other words, there 1s a general exclusion of the 
jurisdiction of the eril Court subject to exceptions provided by the Act. The ques- 
tion of the type comprehended by section 58 will, therefore, be outside the jurisdic- 
tion of a civil Court except to the extent to which the Act enables ıt to deal with ıt. 


The Supreme Court m $ A Indusires (P) Ltd. v Sap Singh, while dealing 
with the scope of section 43 of the Delhi Rent Conttol Act, 1958 held that the effect 
of the words used ın that section, namely, ‘‘ Save as otherwise expressly provided 
in this Act " was to emphasise the fact that the finality of the order could not be 
questioned by resorting to something outside the Act. The question was, whether 
an appeal lay under Clause 10 of the Letters Patent for the High Court of Lahore 
against the judgment of a learned single Judge of that Court m a Second Appeal 
under section 39 of the Delhi Rent Control Act The Supreme Court held that 
the appeal did not he This was ın view of the opening words of section 43, which 
distinguished Maunga Ba Thaw v. Ma Pin?. "lhough the order of the Dustrict 
Court under section 32 1s not made final the opening words of section 58, in my 
opinion, have that effect and in view of 1t, no revision would he under section 115, 
Civil Procedure Code. 


Mr Mohan Kumaramangalam, however, argues that section 49, with which 
the Supreme Court was concerned 1s essentially different from section 58 of Madras 
Act LVII of 1961 Learned Counsel argues that while section 43 1s concerned 
with an order passed on appeal, which 1s made final and shall not be called in question 
in any origmal suit, application or execution proceeding, 1n section 58 of Madras 
Act LVII of 1961 the bar 1s confined only to a question which 1s, under the Act, 
required to be decided or dealt with by the specified authority. He says that once 
section 32 of Madras Act LVII of 1961 provided for a revision from the order of 
the Rent Tribunal, and the order under section 32 1s not made final, then such an 
order will be open to revision under section 115, Civil Procedure Code He contends 
that the jurisdiction under section 32 bemg entrusted to the Dustrict Court qua 
District Court and not as a persona designata and as an order passed in exercise of 
such jurisdiction 1s not made final, the remedies open agamst that order under 





l. A.LR. 1965 S.C. 1442. 2. LR. 61 LA. 158. ALR. 1934 P.C, 81, 
69 


à 


546 THE MADRAS LAW JOURNAL REPORTS, (1966 


the Civil Procedure Code can well be resorted to and that section 58 does not touch 
an order made under section 32. and bar section 115, Cavil Procedure Code I 
do not think that this construction of section 58 1s sound. The words “ except as 
otherwise provided ın this Act" clearly, to my mund indicate that the intention of 
section 58 1s to totally bar the Jurisdiction of the civil Court and confine its jurisdic- 
tion only to the extent to which 1t 1s saved by the provisions of the Act in respect of 
any question of the nature indicated by that section T hold, therefore, that the 
petition under section 115, Civil Procedure Code, 1s not maintamable. 


The petition is dismissed with costs, 
VK a Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present -— Mm. Justice T. VENKATADRI 


Santharam, minor by next friend Saradambal Ammal ..— Afpellant* 
v. 
S. Ramanuja Reddiar ., Respondent. 


. Hindu Adoptions and Maintenance Act (LXX VIII of 1956), sections 3 and 20— Decree. for mamn- 
tenance obtained. by illegitimate minor son represented by Court guardian appointed under the Guardians and 
Wards Act, 1890— Thereafter Act LXXVIII of 1956 coming into force—Munor if. becomes major at 18 or 21 
for the purpose of enforcing the decree 


Under section 20 of the Hindu Adoptions and Mamtenance Act, a father 1s entitled to maintain 
his illegitimate child so long as he 1s a minor under section 3 thereof which defines a minor as a person 
who has not completed the age of 18 years But in the case of a decree for maintenance obtamed 
long before the coming into force of the Hindu Adoptions and Maintenance Act, by a minor illegitimate 
son represented bya Court guardian appointed under the Guardians and Wards Act, 1890, the minor 
will not become a major on attaining the age of 18 years even 1f the Hindu Adoptions and Maintenance 
Acthad come into force meanwhile, but will continue to be a minor until he attams the age of 21 under 
the Guardians and Wards Act, 1890 Hence an execution petition by the minor to enforce the decree 
for maintenance relating to a period after he had attamed the age’of 18 but before he completed 21 
will be maintainable even after the coming into force of the Hindu Adoptions and Maintenance 
Act, because the Act 1s intended to have operation in addition to and not in derogation of the 
Guardians and Wards Act, 1890 

Appeal against the Order of the Distrct Court, South Arcot, at Cuddalore 
dated 17th December, 1963, m Q.M A No. 70 of 1963, E P. No 196 of 1962, in 
OS. No 1 of 1946, Sub-Court, Cuddalore. 


P. B Smgarachan, for Appellant. 


V. Venkataseshayya and S. Veeraraghavachanri, for Resrondent. 
The Court made tne following 


On»rR.—This appeal arises out of execution proceedings in O S. No. 1 of 1946, 
on the file of the Sub-Court, Cuddalore, a suit instituted by the appellant herein 
against the respondent herein. Tne appellant 1s the illegitimate son of the respon- 
dent The decree was origmally passed by the Sub-Court, Cuddalore, on 7th 
February, 1947 and it was confirmed by the High Court on and February, 1951. 
Long after the decree was confirmed by the High Court in the year 1951, the Hindu 
Adoptions and Maintenance Act (LXXVIII of 1956) came into effect. The appel- 
lant herem filed EP No 196 of 1962, out of which this appeal arises for arrears 
of mamtenance for the period 17th October, 1961 to 17th June, 1962 This appli- 
cation was resisted by the respondent herem as not maintainable on the ground that 
on the date of presentation of the present E.P. the minor Santharam, : e , the appel- 
lant herein, became a major as he completed 18 years of age on 31st August, 1961 
and further he cannot claim any mamtenance since the Act came into force : The 
Courts below have come to the conclusion that the decree obtained by the appellant 
herein becomes unexecutable since he attamed majority on 31st August, 1961, and, 
therefore, dismissed the E P and the said order has been confirmed by the District 
judge. Itis against this order, the illegitimate son has preferred the present appeal. 


In this appeal, it was urged that since the decree was passed long ago before 
the Act came into force, he is entitled to execute the decree and that the executing 
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Court cannot go behind the decree. There seems to be some force in this contention 
urged by learned Counsel for the appellant, but ıt ıs unnecessary to go into this 
question since I have to decide only whether the present E.P. for arrears of main- 
tenance from 17th August, 1961 to 17th August, 1962, 1s maintainable because 
admittedly on the date of the presentation of the petition, he had attained 18 years 
ofage The next question 1s whether the appellant should be considered to be a 
munor as soon as he reached the age of 18 years, or 21 years under the Indian Majority 
Act It is common case that the mmor was represented by his mother Saradambal, 
a Court guardian appointed under the Guardian and Wards Act. Under the 
Guardian and Wards Act, a mmor continues to be so till tne age of 21. If at 1s 
considered that he 1s a minor appointed under the Guardians and Wards Act, he 1s 
still a mimor on the date of the petition in spite of the fact that a minor has been 
defined under section 3 of the Hindu Adoptions and Maintenance Act as a person 
who has not completed the age of 18 years Under section 20 of the Hindu Adop- 
tions and Maintenance Act, an illegitimate father 1s entitled to maintam his illegiti- 
mate child so long as he 1s a minor as defined under section 3 who has not completed 
the age of 18 years. Therefore, the learned Counsel for the respondent contended 
before me that when there 1s a specific provision in the Act, that a minor is defined 
as a person who has not completed the age of 18 years, the other provisions of the 
other Acts, should not be taken into consideration But there is a decision of 
Veeraswami, J, who considered all the relevant portions of this section im 
Swaminatha v Angayarkanm. Ammal*+, At page 230, he has made the following 
observations 

** But as I read the sections in the two enactments I am unable to regard section 4 (a) of the Hindu 
Minority and Guardianship Act as in any Way inconsistent with section 3 of the Indian Majority Act. 
A perusal of the sections of the Hindu Minority and Guardianship Act shows that 1ts purpose 15 merely 
to replace the personal law governing a Hindu 1n respect of the age of minority The Hindu Minority 
and Guardianship Act itself does not contain provision for appointment of a Court guardian On the 
other hand, this Act itself, as I already mentioned, provides that 1ts provisions shall be 1n addition to 
and not in derogation of the Guardians and Wards Act, 1890 — For the purpose of appointment of a 
Court guardian one has, therefore, to look to the provisions of the Guardians and Wards Act, 1890, 
and the definition of a minor ın the Indian Majority Act Further section 4 (a) of the Hindu Mmmenity 
and Guardianship Act also indicates that the definition of a minor made therein 1s only for purposes 
of that Act The purpose of the Act 1s not to supersede the provisions of the Guardians and Wards 
Act, 1890, but to supplement ıt It follows, therefore, that to the extent the first part of section 3 of 
the Indian Majority Act provides that where a Court guardian has been appointed for the person 
of a minor he shall be deemed to be a minor until he shall have completed the age of 21 years, 1t 1s 
not inconsistent with the definition of a minor under section 4 (a) ofthe Hindu Minority and Guar- 
dianship Act ” 

Relying on this decision, we can safely presume that on the date of the petition, 
the appellant continued to be a mmor ın spite of the fact that he has completed 
the age of 18 years Section 2 of the Hindu Minority and Guardianship Act says 
that the provisions of the Act shall be in addition to and not, save as heremafter 
expressly provided, in derogation of the Guardians and Wards Act, 1890 There- 
fore, I feel that the findings arrived at by the Courts below seem to be erroneous, and 
the E P. 1s maintainable smce even though he had completed 18 years of age, still 
he continued to be a minor under the Guardians and Wards Act But the other 
question whether the decree 1s executable or unexecutable since the Act came into 
force, 15 left open. 


i This appeal ıs allowed. Each party will bear their own costs throughout. No 
eave. 


V.K. Appeal allowed, 


LOLA a a a a n RR 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 


Presenr —MR M ANANTANARAYANAN,  Offiiating Chef Justice AND 
MR Justice P. RAMAKRISHNAN 


M Ratchaganadan, Proprietor of M Arokiasami and son .  Appellant* 
v 
Messrs Kishindas Shamdass urder by Shyam Sunder and another Respondents. 


Presidency Towns Insolvency Act (III of 1909), sectrons 9 (12), (222) and 13 (4)—Insolvency proceedings 
against a trader—Trader departing from his dwelling house or usual place of business—JInference that he did so 
with intent to defeat or delay has credttors—When can be drawn 


Absenting oneself ıs not an act of insolvency, unless ıt be with intent to defeat or delay creditors- 
Whether the intention exists 1s a question of fact Ifa trader shuts up his shop during business hours 
or departs from his dwelling house without leaving instructions where he 1s to be found if creditors 
call, or without making arrangements for carrying on his business, he must be presumed to have 
left to avoid hus creditors But the presumption may be rebutted No such presumption, however, 
arises where the debtor has left a representative behind 


Insolvency 18 a Status to which no person should be reduced unless an act of insolvency 1s 
fully established to the satisfaction of the Court A creditor, in particular, ought not to be permitted 
to utilise this mode of obtaining an adjudication as insolvent, as a kind of pressure in order to 
realise a debt more economically or by swifter means 


In the instant case, the factory at the place of business of the appellant was intact and working 
and there were representatives of the appellant there Further the appellant 1s possessed of assets 
substantially exceeding his liabilities and 1s ın a position to satisfy all his creditors within reasonable 
time, The order adyudicating him as insolvent should therefore be set aside. 


Appeal under Clause 15 of the Letters Patent and Order 36, Rule 11 
of O S. Rules, from the order and judgment of the Honourable Mr Justice 
Venkataraman, dated 22nd June, 1964 and made in the exercise of the Insolvency 
Jurisdiction of the High Court 1n Petition No 19 of 1963. - 


P.S Ghnnappa and K. Hartharan, for Appellant. 

V.P Ramanand R Knshnaswamy, for ist Respondent 
Official Assignee, 2nd Respondent. 

The judgment of the Court was delivered by 


Anantanarayanan, O C F —The appeal ıs from the judgment of Venkataraman, J; 
im an insolvency proceeding before the learned Judge, and, tne learned Judge 
allowed the proceedings and adjudicated the appellant (Ratchaganadan) as 1nsol- 
vent, under section 13 read with section 9 (d) (1i) and (11) of the Act, mainly on 
lus conclusion of fact that the appellant (insolvent) departed from his dwelhng 
house or usual place of business, and also secluded himself, under such circumstances 
as to warrant the inference that he did so with intent to defeat or delay lus creditors. 
Since most of the facts are not in dispute, it 1s sufficient for us to deal with the matter 
fairly briefly, on the merits of the evidence adduced before the learned Judge. 


As far as the present respondent (petitioning-creditor) is concerned, he had to 
meet a prelunmary ground of absence of the requisite territorial jurisdiction in the 
Court, but we do not propose to dilate on this, for the simple reason that it appears 
to be very clear to us that, on the materials placed before us and on tne principles 
of law applicable, the adjudication of the appellant cannot be sustained. For 
the purpose of argument, therefore, we shall assume that the learned Judge had the 
requisite jurisdiction. We shall also take for established the main facts, vz., that 
the appellant, who was a cashewnut merchant at Panrut, apparently with very 
substantial property, had also an address at Madras which was 52, Ayyappa Chetty 
Street, Mannady, Madras and that the appellant did borrow Rs 5,000 from the 
present respondent, a firm of indigenous bankers, furnishing this address at Madras. 
‘There has been controversy between the parties whether the rubber-stamp bearing 
this address in the hund: (Exhibit P-1), was a stamp affixed at the instance of the 
respondent for a technical purpose or a stamp truly indicating that the appellant 
meae a 
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had such a branch place of busmess at Madras However that might be, and assum- 
ing that the appellant had such an address at Madras, 1t 1s clear enough from the 
evidence of the appellant (R W. 1) and the rest of the record, that this place really 
belonged to one Govindasami and that the telephone at the place belonged to that 
person Govindasami the reputed friend of the appellant Hence ıt may very well 
be that this was not an actual branch, but a convenient address furnished by the 
appellant as is also indicated by the pass book of the appellant with the Indian 
Bank, Kothawalchavadi Branch. 


The other facts are very simple, and the recordis quite clear and definite. 
'The broker who transacted this loan on behalf of tne respondent (P W. 2) tried 
to establish contact with the appellant, both at Madras and at Panrutti, when the 
loan became due and was not paid The learned Judge has stressed certain possi- 
bilities for his view that the facts spoken to by the broker might justify the inference 
that the appellant had not merely departed from his usual place of business and 
absented himself, but that he had secluded himself, so as to deprive the creditors 
of the means of communicating with him. But we are afraid, that, as the records 
stand, such an inference would appear to be qutie unwarranted The notice, 
Exhibit P-2, dated 29th December, 1962, sent by post, was returned unseived. 
But, admittedly, that relates to the Madras address alone. As we have pointed 
out earlier, the Madras address might merely have been a nominal and convenient 
designation, forthe purpose of loan transactions at Madras Thereseems to be 
no doubt that the real place of business of the appellant was at Panrutti that he 
was having factory there, and that he had extensive prope: ties there, both a number 
of houses as wellaslands Hence, the fact that the notice, Exhibit P-2, was returned 
unserved, relating to the Madras address is of no significance whatever as at Panrutti 
the addressee was perhaps temporarily absent As far as tne evidence of the broker 
Prabhat Singh (P.W. 2) 1s concerned, his failure to contact the appellant at No. 52, 
Ayyappa Chetty Street, Madras, is, agam, not significant, for the very simple 
reason that this was merely a nommal address for the purposes of the transactions 
of the appellant at Madras, it 1s perfectly possible, and even probable, that ne was 
using this place, which belonged to his friend Govindasami, as an address for purposes 
of account transactions and that 1t was not a branch office at all 


The real gravamen of the charge against the appellant is that this Prabhat 
Singh (P W 2) also went to Panrutti to the busmess place or quarters of the appel- 
lant, and could not find the appellant there Nor was he able to obtain information 
where the appellant was He went to Pondicherry m order to contact the father- 
in-law of the appellant, there again he drew blank But we must point out that 
the evidence, ın this regard falls far short of the requirements of section 9 (d) (11) 
and (111) of the Act, earlier referred to The broker does not say that he found the 
factory, or the place of business, chut up or abandoned On the contrary, both the 
factory and the Office appear to have been working, and persons like the Manager, 
were available there ‘The broker, apparently, did not proceed to the house of 
the appellant, 1n order to make any enquiry at that house, of the members of the 
family of the appellant, where he had gone. The plea ofthe appellant, that he 
was then away at Tiruchirappalh on private business, may be perfectly true, as 
far as we can judge. ` 


The law on this subject has been stated in a number of decisions, the principles 
of which are conveniently and tersely set forth by Mulla in his Law of Insolvency, 
Lecture IV, page 120, paragraph 119 of the 1958 Edition The pertinent extract 
is as follows . 


** Absenting oneself 1s not act of insolvency, unless 1t be with intent to defeat or delay creditors. 
Whether the intention exists 1s a question of fact . ; . 
T£ a trader shuts up his shop during business hours, or departs from his dwelling house, without leaving 
instructions where he 1s to be found 1f creditors call, or without making arrangements for carrying on 
his business, he must be presumed to have left to avoid his creditors ; but the absence may be satisfac- 
torily accounted for, and the presumption may be rebutted. No such presumption. however, arises 
where the debtor has left a representative behind, rigere” 
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The difficulty of applying the criteria to the present meagre facts on record 
will at once be evident We need not stress that insolvency 1s a status to which no 
person should be reduced, unless an act of insolvency 1s fully established to the satıs- 
faction of the Court A creditor, in particular, ought not to be permitted to utilise 
this mode, of obtaining an adjudication as insolvent, as a kind of pressure, ın order 
to realise a debt more economically or by swifter means In the present case, as 
far as Prahhat Singh’s evidence about Panrutti ıs concerned, it 1s clear that the 
creditor himself never went there, and that only the broker did so Even P W. 2 
found the factory and the place of business intact and working, and there were 
representatives of the absent debtor, if they could not furnish any relevant nforma- 
tion, P W. 2 could have proceeded to the house of the appellant in the same town, 
and made enquiries of the members of the family, which clearly he did not do. 


We did not want to leave the matter merely there, for 1t could be said that the 
record does nevertherless justify some suspicion against the appellant that his 
absenteeism could be a device, to putitinone word Hence, we were also concerned 
with the general situation of the debtor, in order to judge 1f ıt would be at all likely 
that the debtor had secluded himself from creditors, with intent to defeat or delay 
their clams. Further, under section 13 (4) (b) “ if the debtor appears and satisfies 
the Court that ne is able to pay his debts," the Court has the power and duty to 
dismiss the petition. For judgmg the general situation, this appeal was adjourned 
twice, and particulars were cailed for, as elaborately as we could do so, concerning 
the total assets and estate of the appellant, the total indebtendness of the appellant 
and the extent to which he could be characterised as solvent to-day. We found, 
certainly, to our surprise, that the appellant has a large number ofhouses at Panrutti 
and substantial landed properties and, in the light of a report that his wife, may 
lay claim to certam of these properties as properties held m her own right, an 
affidavit from the wife has also been filed, disclarmmg any such pretensions on her 
part Naturally, at the moment we are not embarkmg upon a meticulous enquiry 
into the assets and liabilicies of the appellant, and our conclusions can only be 
approximate and tentative. Even so, the mference seems to be irresistible that 
the appellant has a very substantial estate, perhaps worth between three to four 
lakhs of rupees, even on a conservative estimate, while the total of his habilties, 
as placed before us, 1s withm two lakhs of rupees It may be that these conclusions 
may have to be modified by & thorough enquiry, but, as broad indications, we do 
not doubt their truth. We thus find that the appellant is a man possessed of assets 
substantially exceeding his habilities, and we have no doubt that he 1s ma position 
to satisfy all his creditors within reasonable time 


Our attention has been drawn to a passage in the judgment of Rankin, CJ, 
in Pratapmall Rameshwhar v Chumlal Fahuri1, to the effect that the test ıs not whether 
the debts could be paid if liquidation 1s proceeded with, but whether the debtor 
could fully satisfy nis creditors, provided of course that some reasonable trme was 
given We must also take judicial notice of the appreciating values of the 1:2nmov- 
able properties to-day, particularly 1n urban or semi-urban areas, and the case with 
which such properties could be sold, and converted into liquid cash We have no 
doubt that if the data made available to us are correct, the appellant can fully 
satisfy his creditors m cash, within a quite reasonable period. On that inference, 
we must hold that it 1s most unlikely that his temporary absence on the occasion 
in question was due to an intention to defeat or delay this particular creditor, or 
his creditors in general Further, smce the kund: was only of the value of Rs. 5,000 
this 1s quite a small claim against a fairly wealthy man, as far as we can judge. 


For these reasons, we are unable to support the order of adjudication of the 
learned Judge (Venkataraman, J ) on the facts and on the principles of law appli- 
cable to those facts. The appeal will therefore have to be allowed, and the order 
of adjudication set aside. Needless to say, this does not imply that other creditors 
of the appellant are not at liberty to take such action as 1s available to them 1n law, 
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with regard to their clams We must carefully refrain from expiessmg any view 
on that matter, one way or the other. 


The parties will bear their own costs. The costs of the Official Assignee will 
come from the assets in nis hands. 


V.K. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT —Mm. Justice M. NATESAN. 7 


Sri La Sr: Somasundara Gnana Desiga Swamıgal, Madathipathi 
of Kovilur Mutt, represented by Power-Agent Sivaprakasa 


Swamigal .. Petetioner* 
y. - 
Sri Krishnandaswami .. Respondent. 


Madras Gourt-fees and Suis Valuation Act (XIV of 1955), secttons 12, 28 read with the Explanation and 30 
— Objection as to adequacy of Gourt-fee pard—Defendant’s right to rarse—If can be raised after issue of a commis- 
ston under Order 26 of the Civil Procedure Code for examination of plaintiff —Scope and applicability of section 28 
—Proviston when attracted —Word ** manager ” in the Explanation to sectron 28—Scope and meaning of. 


Interpretation of Statutes—Construction of fiscal statutes 


Under section 12 (2) of the Madrs Court-fees and Suits Valuation Act (XIV of 1955) a statutory 
right has been given to the defendant to raise objection as to the adequacy of the Court-fee paid on the 
lant The pleas open to the defendant are two (1) that the subject-matter of the suit has not 
cen properly valued and (2) that the fee paid 1s not sufficient The category into which the suit falls 
or the classification for the purpose of Court-fee must be decided only on the allegations in the plaint 
irrespective of the defence set up in the written statement 


Section 12 (2) entitles the defendant to plead that the fee paid 1s not sufficient either 1n his written 
statement or before evidence is recorded on the merits of the clam Where m a suit the Court makes 
an order under Order 26 of the Code of Civil Procedure for the examination of the plaintiff on com- 
mission it cannot be said that any evidence has been recorded on the merits of the claim, the 
defendant 18 not thereby precluded from raising an objection as to the adequacy of the 
court-fee by filing an additional written. statement or the Court from adjudicating on the question. 


Where a plaint falls under two categories and one such category 18 Special and another general the 
fee chargeable shall be the fee appropriate to the special description. Thus, where a suit can fall under 
section 28, the fact that section 30 can also be applied will not take away the right of the plamtiff to 
value the suit under section 28 and pay the Court-fee accordingly 


A reading of section 28 of the Madras Court-fees and Suits Valuation Act makes ıt clear that ıt 
contemplates suits where the right of management 15 alone in dispute For the applicability of section 
28 to a suit for recovery of trust property the suit must be between trustees or rival claimants to the 
office of trustee or between a trustee and a person who has ceased to be a trustee The suit contem- 
plated under section 28 i$ not a suit between rival trusts Any ambiguity in the first part of the sec- 
tion 15 cleared up by the inclusion of suits between rival claimants to trusteeship and suits between a 
new trustee and an ex-trustee within the scope of the section. The latter categories can properly com- 
prise only suits where the plaint proceeds not merely on the basis that the property belongs to the trust 
of which the plaintiff ıs the trustee but that the defendant's connection with the property 1s also as be- 
longing to the same trust 


The Explanation to section 28 provides that a manager of properties of a Hindu, Muslim or other 
religious or charitable endowment shall be deemed to be a trustee thereof for the purpose of section 28. 
The argument that the word “ manager ” in the Explanation 18 used im a special sense and i$ restricted 
to the head such as the Mahant, Mutavall: or the Madathipath of a religious or charitable endowment, 
ıs untenable Theintent manifest on the plain terms of section 28 being to limit the Court-fee payable 
when the claims put forward relates to competing claims for management, there 1s no reason for restric- 
ting the meaning of the word “‘ manager ” to the head of an endowment If a person 1n possession 
against whom a Suit is filed by the trustee of the endowment has been a manager of the property as 
commonly understood, the case would directly fall withm the language of section 28 read with the 
Explanation When the plain language of the Explanation includes also an ordinary manager who 
has been placed ın possession of property of a religious or charitable mstitution, there 1s no reason why 
claims against such manager should be excluded from the benefits of section 28 


In the instant case the plaintiff clarming to be the Madathipatht of the Kovilur Mutt instituted a 
suit against the defendant for the recovery of the properties at Tirukkalar belonging to the Mutt which 
according to the plaint were placed in management of the defendant on behalf of the Kovilur 
Mutt as the agent of the plaintiff The suit was filed because the plaintiff was not willing to allow 
the defendant to be in management any longer as his agent on the ground, among others, that he mis- 
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appropriated a portion of theincome Prima facie section 28 read with the Explanation will apply to 
the suit if this 15 a Hindu, Muslim or other religious or charitable endowment But there 15 no specific 
averment m the plaint that. the suit institution 15 a [imdu 1eligious or charitable endowment. In the 
circumstances, the proper thing would be to send the matter back to the trial Court for disposal of the 
matter after giving an opportunity to the plaintiff to amend the plaint surtably if he so chooses 

Petition under sections 115 of Act V of 1908 praymg the High Court to revise 
the order of the Court of the Subordinate Judge, Kumbakonam, dated 19th April, 
1965 and made.n OS No 14 of 1964 


R. Gopalaswam: Iyengar, for Petitioner. 

S. Kothandarama Nayanar, for Respondent. 
'The Government Pleader on notice. 

The Court made the followmg. 


OrvEr —This Revision Petition involves the construction of sections 12 and 
28 of the Madras Court-fees and Suits Valuation Act, 1955 (Madras Act XIV of 
1955). The suit was origmally mstituted m the Subordinate Judge’s Court, 
Thanjavur, m 1960 and registered there as OS No. 14 of 1961 The suit was 
laid for recovery of posseSsion of the properties set out m Schedules A to D-2 of 
the plamt and for rendition of accounts by the defendant and future profits, the 
plamtifr mstituting the sut as Madathnpath of Kovilur Mutt. The plamtiff had 
valued the suit for purpose of Court-fee and jurisdiction at Rs 2,34,652 and paid 
Court-fee Rs 200 under section 28 of the Act on the relief of possession, the maximum 
Court-fee payable under that section, and a Court-fee of Rs 75 in respect of relief 
for accounting under section 35 (1) of the Act Thesuit was later transferred to the 
Subordmate Judge’s Court, Kumbakonam, where 1tbecame OS No. 14 of 1964. 
Then for the first time the office raised the question of Court-fee payable on the 
plaint, but later dropped that matter, as the plamt had already been registered. 
The defendant who did not raise any objection as regards the Court-fee m his 
written statement filed when the suit was pending on the file of the Subordinate 
Judge of Thanjavur, mm August, 1964 by way of additional written statement, raised 
the question that the suit has not been properly valued and the fee paid 1s not suffi- 
cient Itis on this objection by the defendant that the Court considered the ques- 
tion and passed an order on the 19th of April, 1965 holding that the Court-fee 
paid by the plaintiff was not correct and that he had to re-value the plaintin regard 
to recovery of possession under section 30 of the Act and pay Court-fee thereon 
under section 30 of the Act. 


It ıs necessary to set out briefly the averments m the plaint The plaintiff 
claims to be the present Madathipath or Adhinakarathar of Kovilur Mutt ın Ramnad 
District It 1s stated that a predecessor of the present plamtıh, the 5th Madathipathi 
of the Kovilur Mutt, before his death, went to Tirukkalar in or about 1907 for re- 
novating Sri Paryathavaneswarar temple there and for the purposes of his stay, 
he built a madam there and called it as Ko, a Madalayam It 1s stated that as the 
head of the Kovilur Mutt, with the funds of the Mutt, for the upkeep of the Muti 
and for Kattala: started by him in the temple at Tirukkalar, he acquired properties 
and a Samadhi has been erected for him at Tirukkalar The present plamtiff states 
that succeeding head of the Kovilur Mutt added further properties and he also 
purchased further properties and utilised the income for the Madalayam at Tirukkalar, 
for the mamtenance of the Samadh Pooja and worship there The plaint proceeds 
to aver that an establishment was mamtained at Tirukkalar to look after the lands 
purchased, to have worship at the Samadh: conducted and to feed devotees and disci- 
ples that might resort there, and that the practice of the Adhunakarathars (head) of 
Kovilur Mutt was to send one or other disciple to Tirukkalar as agent to supervise 
and look after the Madalayam, the buildings and lands, all detailed in the schedule 
to the plaint It 1s stated that the defendant as a disciple has been similarly sent to 
Tirukkalar to supervise and attend to the affairs by the Adlhinakarathar Mahadeva 
Gnana Desiga Swamigal, a predecessor of the present plamtiff The position of 
the defendant in relation to the suit properties is thus set out in paragrapn 6 of the 
plaint : 
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* The defendant came over to Tirukkalar and supervised and attended to the said affairs as a 
disciple and agent of Mahadeva Swamigal He was sometimes called karwar After the 
demise of the said Mahadeva Swamygal, plaintiff in turn orally appointed and required defendant to 
supervise and manage the properties on his behalf and as his agent and he was doing so and sending 
accounts of such management as before to plaintiff” 

In paragraph 7 it 1s stated that the plaintiff learnt that out of the funds and 
income of the properties ‘ entrusted’ to his management, the defendant had pur- 
chased some items of properties ın his own name. The defendant ıs charged with 
changing the name of the Madalayam without the knowledge of the plamtiff from 
Ko, a Matam to Ko, a Veera Madalayam — Tt 1s stated that thereupon the plaintiff 
asked the defendant to explam the matter and also called upon him to render 
accounts and deliver possession of the mutt and other properties set out in the plait 
schedules. In paragraph 8 ıt ıs stated that the plaintiff ıs not willing to allow the 
defendant to be m possession or management of the Madam and the properties or to 
look after the same as his agent. The plamtiff, therefore, as head of the mutt, it is 
stated, is entitled to recover the suit properties from the defendant and entitled 
further to call upon the defendant to render accounts for the past years 


In the additional written statement the defendant filed questioning the propriety 
of valuation of the suit the defendant states that the suit was not one where the pro- 
perties admittedly belonged to the plamt madam, and that the dispute did not relate 
to claims by rival trustees of tne same madam Tt 1s stated, that this is a case where 
the defendant denied the title of the plaintiff to the suit'properties and where the 
defendant claims title to the same on behalf of another mutt. The defendant's case 
in his written statement ıs that he was not sent to Tirukkalar as Karvar and 1s not a 
subordinate of the Kovilur Mutt He claims to have been installed as madathipathi. 
of the suit mutt and to be functioning as such As the basis for determination of 
Court-fée 1s the suit as laid in the plait, it 1s not necessary to refer to the contentions 
m the defendant’s written statement or the claims put forward by him. 


Before taking up the question as to the proper valuation of the plaint in the case, 
I shall dispose of what may be regarded as a preliminary objection raised by the 
plamtiff to the consideration of the question of Court-fee at the instance of the defen- 
dant after the registration of the suit It1s pointed out that the defendant nas taken 
objection to the valuation moredhan three years after the registration of the suit 
and after the plamtiff had taken out an application under Order 26 of the Code of 
Civil Procedure for the issue of a commission for examination of the plaintiff as 
witness at Kovilur, Ramnad District The apphcation had been filed wnen the suit 
was pending in the Sub-Court at Thanjavur on the 16th of July, 1962 and the suit 
was transferred to the Sub-Court, Kumbakonam, by an order dated 29th February, 
1964 The application was taken up for hearmg on 12th August, 1964, and an 
order was passed directing the issue of a commission, on the 21st August, 1964. The 
additional written statement raismg objection to the valuation is dated 24th August, 
1964 The defendant filed a Civil Revision Petition against the order allowing the 
application for examination of the plaintiff on commussion and that was disposed 
of m favour of the plaintiff on the 5th of March, 1965. ‘The order 1n question now 
under challenge 1n the present revision petition was passed on the 19th of April, 1965 
on the plea raised by the defendant 1n his additional statement. Learned Counsel 
for the plaimtiff-petitioner relies upon the provisions of section 12 of the Court-fees 
Act The material portion of the section 1s set out. 

** 12 (1) In every suit instituted ın any Court other than the High Court, the Court shall, 
before ordering the plaint to be registered, decide on the materials and allegations contained ın 
the plaint and on the materials contained in the statement, 1f any, filed under section 10 the proper 
fee payable thereon, the decision being however subject to review, further review and correction in 
the manner specified in the succeeding sub-sections 

(2) Any defendant may, by his written statement filed before the first hearing of the suit or 
before evidence 1s recorded on the merits of the claim but, subyect to the next succeeding sub-section, 
not later, plead that the subject-matter of the suit has not been properly valued or that the fee paid 
18 not sufficient All question arising on such pleas shall be heard and decided before evidence is 
recorded affecting such defendant, on the merits of the claim 

(3) A defendant added after issues have been framed on the merits of the claim may, in the 
written statement filed by him plead that the subject-matter of the suit has not been properly valuep 
or that the fee paid ıs not sufficient. All questions arising on such pleas shall be heard and decided 
before evidence is recorded affecting such defendant, on the merits of the claim, «Vs 
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It will be seen that under the present Court-fees Act a statutory right has been 
given to the defendant to raisé objection to the adequacy of the Court-fee paid on the 
plaint But under the guise of raising objection to the valuation, the defendant 
cannot question the correctness of the allegations ın the plaint or seek to go behind 
the same for the purpose of valuation The field of mvestigation at the stage 1s 
limited The pleas open to the defendant are two one that the subject-matter | 
of the suit has not been properly valued and two that the fee paid is not sufficient. 
A defendan. evidently has been statutorily given a right to raise the question of valua- 
tion of the subject-matter of the suit and Court-fee paid, as he 1s interested in the 
taxation of costs of the suit Also the question of valuation may affect the jurisdic- 
tion ,of the Court ın some cases. But the category into which the suit falls or the 
classification for the purpose of Court-fee must be decided only on the allegations in 
tne plaint irrespective of the defence set up 1n the written statement I am unable 
to appreciate how the issue of commission can preclude the Court from deciding 
whether a proper fee has been paid on objection raised by the defendant Sub- 
section (2) of section 12 entitles the defendant to plead that the subject-matter of the 
suit has not been properly valued or the fee paid 1s not sufficient either in his written 
statement or before evidence is recorded on the merits of the claim. It cannot be 
said in this case that any evidence has been recorded on the merits of the claim. 
Only a commission has been issued under Order 26 for examination of the plain- 
tiff himself as witness. Under Order 26, rule 7 after a commission has been duly 
executed it shall be returned to the Court together with the evidence taken under 
1t and the commission and the return thereto then form part of the record of the suit. 
Order 26, rule 8 set out when evidence teken under a commission shall be read as” 
evidence in the suit Learned Counsel for the petitioner laid stress on sub-section 
(3) of section 12. I fail to see anythimg ın the language of the sub-section to help 
the plamtiff ın precluding the deferdart from raisirg the objection at the stage in 
which the suit now stands — It 1s pointed out in Raju Gramam v Srinwasa Gramam!, 
that the term ‘plead’ 1n the section has to be understood 1n a comprehensive manner 
and the defendant, after the written statement has been filed and before evidence 
is recorded, may either apply to the Court for permission to amend the written state- 
ment, or, if that is not done, he may approach the Court with a petition raising 
the question of madequacy of Court-fee. Here the defendant has been permitted to 
raise the question of Court-fee by way of additional written statement and I see no 
bar to the Court entertaining the objection, as no evidence has been recorded in 
that matter The fact that the defendant 1s proceeding mala fide and wants to 
deter recording of evidence of the plaintiff whois stated to be old and infirm is 
neither here nor there 

I shall now take up for consideration the question whether the plamt in the 
present case falls under section 28 of the Act. Section 28 runs thus 

“Tn a suit for possession or joint possession of trust property or for a declaratory decree, whether 
with or without consequential relief 1n respect of 1t, between trustees or rival claimants to the office 
of trustees or between a trustee and a person who has ceased to be trustee, fee shall be computed 
on one-fifth of the market value of the property subject to a maximum fee of rupees two hundred or 
where the property has no market value, on rupees one thousand . 


Provided that, where the property does not have a market value, value for the purpose of 
determining the jurisdiction of Courts shall be such amount as the plaintiff shall state ın the plaint 


Explanation —For the purpose of this section, property comprised ın a Hindu, Muslim or other 
religious or charitable endowment shall be deemed to be trust property and the manager of any 
Such property shall be deemed to be the trustee thereof ” 

Section 30 of the Act, the section relied upon by the defendant and now accepted 
by the trial Court as the section applicable, is a general provision relating to suits 
for possession of 1mmovable property and runs thus ' 

“Tn a suit for possession of 1mmovable property not otherwise provided for, fee shall be computed 
on the market value of the property or on rupees four hundred, whichever 1s higher ” 

By reason of section 9 of the Act, when a plaint falls under two categories and 
one such category 1s special and another general, the fee chargeable shall be the fee 


1. (1958) 71 L.W. 116. 
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appropriate to the special description. In the present case if the suit can fall under 
section 28, the fact that section 30 can also be applied will not take away the right 
of the plaintiff to value the suit under section 28 and pay the Court-fee accordingly 
A reading of section 28 makes one thing clear that it contemplates suits where the 
right of management 1s alone 1n dispute. There can be no dispute and 1n fact there 
is no dispute that the property 1n question m the prsent suit 1s trust property. The 
suit is also for possession of trust property. But for the applicability of section 28 
that will not be sufficient. A suit for recovery of trust property by the trustee from 
a stranger to the trust must be valued like any other suit for possession, by an owner 
against a stranger 1n possession. The law does not make any distinction m that 
regard. For the applicability of section 28 the suit must be between trustees or 
rival claimants to the office of trustee or between a trustee and a person who had 
ceased to be a trustee Mr. Gopalaswami Iyengar for the petitioner contends that 
the suit can be viewed as one between trustees or rival claimants to the office of 
trustee. He refers to the contention of the defendant that he himself is the Madathi- 
paih of Tirukkalar Mutt On this ıt ıs contended that the defendant claims to 
hold office as a Madathipathi, He 1s theretore a trustee holding trust property The 
. plaintiff claums the property also as Madathipath: as property belonging to the Kovilur 
Mutt. His claim also 1s therefore as a trustee Therefore, 1t 1s contended that the 
suit ıs between trustees. The contention is wholly untenable. To start with such 
is not the plamtiff’s case Secondly, the lability for Court-fee 1s determined on the 
allegations in the plant and the defendant's pleas cannot affect ıt Further as I 
understand the section, the suit contemplated under section 28 1s not a suit between 
rival trusts Any ambiguity ın the first part of the section 1s cleared up 1n including 
suits between rival claimants to trusteeship and suits between a new trustee and an 
ex-trustee within the scope of the section The latter categories can properly com- 
prise only suits where the plaint proceeds not merely on the basis that the property 
belongs to the trust of which the plaintiff ıs the trustee but that the defendant's 
connection with the property 1s also as belonging to the same trust. The fact that 
the plaint may set out the defendant's repudiation of such clam cannot alter the 
position, the averments that determine the character of the clam being the aver- 
ments on which the plaintiff's claim to relief 15 rested Equally, the fact that on the 
pleadings issues are raised as to the title of the plaint trust to the suit property is 
immaterial, Section 28 contemplates trust institutions in 1espect of which there 
may be several trustees and possession, more properly joint possession, is sought by 
one or more trustees against the other or others, or there may be disputes as to posses- 
sion between rival persons claming to be trustees of the self-same trust. The person 
impleaded as defendant may deny the plamtifts title, but when the suit 1s framed 
as one for possession between trustees or between rival claimants to the office of 
trustee or between a trustee and a person who has ceased to be a trustee ın respect 
of a trust institution, then the only matter really raised m issue by the plaintiff is 
the nght of management of the property. If the cause of action as adumberated 
in the plaint itself ıs between diferent trusts represented by their respective trustees, 
it becomes just a claim to the property and not a claim to property as annexed 
to a trusteeship about which there 1s dispute. 

The plaint m this case does not proceed on the basis that the defendant 1s also 
at present a trustee , nor is it alleged that the defendant wrongfully claims to be a 
trustee of the plaint trust. The case in the plaint may be concisely placed thus - 
The suit properties inclusive of a Madalayam at Tirukkalar described ın schedules 
A to D-2 im the plant are properties belonging to the Kovilur Mutt of which the 
plaintrh ıs the present Adhinakarthar or Madathipathh The defenant had been sent 
out as the agent of the Kovilur Mutt to look after and supervise the suit properties 
and placed in management of the suit properties In pursuance of this arrangement 
he had been managing the properties and sending accounts of management 
to the plamtiff, and for the reasons set out m the plaint the plamtiff ıs not willing 
to allow the defendant to continue m management of the Madalayam and its properties 
or look after the same as his agent , The plaintiff therefore seeks recovery of posses- 
sion of the properties from the defendant. In subsistance the plaintiff seeks to relieve 
the defendant of his management of the suit properties and assume management 
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ofthe same One thing is clear that this ıs not a suit for possession or joint possession 
of trust properties between trustees or rival claimants to the office of trustee. 


- The question for consideration is whether the suit could be considered to be one 
between a trustee and a person who has ceased to be a trustee, the Explanation to 
section 28 providing that a manager of the property of religious or charitable endow- 
ment shall be deemed to be a trustee thereof. On bahalf of the State, the learned 
Government Pleader contends that the word ‘manager’ in the Explanation to section 
28 1s used in a special sense and is a legislative recognition of the position of the 
head or Mahant or Madathpathu-by whatever name he may be called of a religious 
or charitable endowment Ttıs therefore argued that the defendant in this case could 
not be considered to be a manager as contemplated in the Explanation, it not being 
the plaintiff's case that the defendant, was at any time a head or Madathpath of 
the plaint mstitution The contention on behalf of the plaintiff as against this is, 
that when we interpret a fiscal enactment we must interpret the provision as 1t stands 
and should not limit or otherwise restrict the language of the enactment by reference 
to any past history Learned Counsel for the plaintiff submits that m interpreting 
taxing provisions one should not import logic or reason and must go by the plain 
terms of the section, particularly where there 1s no amb.guity and if the provisions 7 
so interpreted, is favourable to the subject. In Partington v Attn. Gen.1, Lord. Cairns, 
said * 

“T am not at all sure that, in a case of this kand—a fiscal case—form 1s not amply sufficient, because, 
as I understand the principle of all fiscal legislation, 1t ıs this, 1f the person sought to be taxed comel 
within the letter of the law he must be taxed, however great the hardship may appear to the yudiciat 
mind to be On the other hand, if the Crown, seeking to recover the tax, cannot bring the subjece 
within the letter of the Law, the subject 1s free, however apparently within the spirit of the law ths 
case might otherwise appear to be In other words, if there be admissible, in any statute, what 1, 


called at equitable construction, certainly such a construction 1$ not admissible in a taxing statute 
where you simply adhere to the words of the statute ? 


In Canadian Eagle Oil Co. v R ?, Viscount Simon, L C , said 


“In the words of the late Rowlatt, J] (1n Cape Brandy Syndicate v I R C ?, whose outstanding know- 
ledge of this subject was coupled with a happy conciseness of phrase “‘ in a taxing Act one has to look 
at what is clearly sud There ıs no room for any intendement There is no equity about a tax. 
There is no presumption as toa tax Nothing ıs to be read m, nothing 15 to be imphed One can 
only look fairly at the language used ” 

The principle is well established that 1f ın giving words of the statute their natural 
meaning that in their literal construction, a case would not be covered by the statute 
mmposing a fee, the fee should not be levied There should be no attempt to construe 
the statute benevolently in favour of the State on a supposed intendment, as the 
omission 1f any could be cured by legislation. But equally it is a well known prin- 
ciple of construction that when ın the language used im an Act there is a legal term 
which has received judicial interpretation, ıt must be assumed that the term 1s 
used in. the sense in which it has been judicially mnterpretad unless a contrary inten- 
tion appears Here I am unable to say that the word ‘ manager has received a 
restricted meaning and with reference to religious or charitable endowments could 
denote only the head of the institution for the time berg. On the contrary, judicial 
decisions have only given a wider scope and content to the words ‘ trust’ and ' trustee’ 
in relation to’ Hindu and Muslim religious or charitable endowments for certain 
purposes, to take ın the heads of these imstitutions who are in reality only managers. 


The learned Government Pleader drew my attention to the decision of the 
Judicial Committee in Vidya Varuth Tiurthav Balusami Ayyar*, Tn, that case the 
Judicial Committee had to construe the words, conveyed or bequeathed im trust and 
afterwards transferred by the trustee, found in Article 134 of the Limitation. Act 
of 1908 

“Neither under the Hindu Law nor 1n the Muhammadan system 1s any property ‘conveyed’ to 
a Shebait. or a Muta wall:, ın the case of a dedication Nor is any property vested ın him, whatever 


property he holds for the idol or the institution he holds as manager with certain beneficial interests 
regulated by custom and usage ” 





1 (1869) LR 4HL 100 (122), 4f (1928) LR 481A 902. 4 M LJ. 346 : 
2. LR. T AC, 119, 140. LLR. 44 Mad, 831, 843, 840, 
$, LR. (1921) 1 KB, 64, 71. 
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Tt ıs observed by the Jàdicial Committee - 


“These men (spiritual teachers under whom were founded Hindu colleges and monasteries under 
the names of Mutt) had and have ample discretion in the application of the funds of the institutions, 
but always subject to certain obligations and duties equally governed by custom and usage called 
py Whatever name, he 1s only the manager and custodian of the idol or the institution” 

As in, view of the decision of the Judicial Committee in the above case that heads 
of Hindu and Muhammadan religious or charitable institutions Shebart, Mutawalls 
Mahant or Madathipathi however described are not trustees in the technical sense of 
the word, the Limitation Act itself was amended ın 1929 by a specific provision under 
section 10, in the followmg words 


“ For the purposes of this section any property comprised in a Hindu, Muhammadan or Buddhist 
1eligious or charitable endowment shall be deemed to be property vested 1n trust for specific purpose, 
and the manager of any such property shall be deemed to be the trustee thereof ” 

The learned Goverment Pleader referred to this amendment and emphasised 
that the language ıs more or less similar tothat employed ın the Explanation to section 
28. But m the Limitation Act the phraseology used is “shall be deemed to be 
property vested ın trust for a specific purpose" as against the language 1n the present 
Court-fees Act “shall be deemed to be trust property ". Section 10 of the Limita. 
tion Act requires for its application that the property should be vested im trust, 


Reference may also be made to the decision of the Judicial. Committee in 
Rem Parkash Das v Anand Dast, where referring to the position of a Mahant, Lord 
Shaw said 


“He sits upon the Gad: , he 1mtiates candidates into the mysteries of the cult , he superintends 
the worship of the idol and the accustomed spiritual rites , he manages the property of the insti- 
tution, he admmusters its affairs , and the whole assets are vested m him as the owner thereof in 
trust for the institution itself” 


These decisions only show that from a legalistic view a mahant or head of the 
institution only manages the property of the institution and 2dmimsters its affairs, 
and that he 1s not a trustee in the strict sense of the word as defined 1n. the Indian 
Trust Act or as understood ın the English system Also ıt followed that the office 
could not be separated from the properties which form endowment of the office. 
In Kandaswami Thambiran v. Vagheesam Pillai?, before the present Court-fees Act, 
after noticing that there was no distinction between the office and property of an 
endowment and that the plamtiff could not ask for a mere declaration of title to. the 
office when not im possession but must ask for possession and failure to do so would 
vitate the suit, it was observed by the Full Bench - 


* It may be regrettable that a person who has been ousted wrongly fron an office and the control 
of the properties attached to it should be required to pay a Court-fee based on the value of the properties 
before he can file a suit to remedy the wrong, but the Court cannot take such hardship mto considera- 
tion when deciding the effect of section 42 of the Specific Relief Act When a Court-fee fixed by the 
Court-fees Act 1s unfair, 1t 1s for the Legislature to interfere ” 


In the suit which was the subject-matter of consideration by the Full Bench the 
plaintiff sought to establish his title to the office of Pandarasannadhi or Mahant of 
the Tiruvannamalai Mutt and the first defendant on his part clarmed to be the 
lawful holder of the office In addition to denying the right claimed by the plan- 
tiff, the defendant set up the bar of section 42 of the Specific Relief Act. Evidently 
in view of the observations made by this Court m the aforesaid Full Bench decision, 
the Government ın pursuance of its powers under section 35 of the Court-fees Act 
(VII of 1870), issued a notification G O No. 5791 dated 17th May, 1943 reducing the 
Court-fee payable m suits by trustees in certain cases The notification ran thus : 


** Tn exercise of the powers conferred by section 35 of the Court-fees Act, 1870, His Excellancy the 
Governor of Madras 1s hereby pleased to reduce the fee chargeble in any suit for possession or joint 
possession between trustees, or between a plaintiff who claims to be a trustee and a defendant who is 
alleged to have ceased to be a trustee, to one-third of what 1t would be if the suit related to a claim 
in respect of private property ” 








1. (1916) LR 43 IA73 31MLJ 1 2 (1941)2MLJ 463 . IL R. (1942) Mad. 
(P.C) ILR. 43 Cal. 707. 13 at23. (FB) 
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It will be seen that though the notification uses the word ‘ trustee’ the reduction 
granted has been understood to be applicable to Hindu and Muslim religious 
institutions, Mutts, wakfs and other endowments, In an unreported case, P. A. 
Venkatelakskmi JYarasimha Charyalu v. The Datus of Pattabhiramaswami Varu and 
Kesavaswami Varu1, where the plamtiffs claming themselves to be trustees alleged 
that though the archakas in possession had no manner of right or interest ın the 
suit properties nevertheless they and their predecessors in office in the absence of 
properly constituted or de jure trustees got nto possession of the suit properties and 
had been managing the same, that therefore they should be deemed to be de facto 
trustee or trustees de son tort, and that they ceased to be trustees after coming into 
force of Madras Act XI of 1927 being trespassers, it ıs observed * 


“Tn our opi.uon, the facts alleged 11 paragraph 9 bring the case within the scope of the provision 
for reduction We do not think that the application of the notification should be restricted to cases. 
in which trustees lawfully entitled to the office of trustee sue to recover possession of the property from 

persons who had been lawfully appointed as trustees but whose term of office had expired or who had 

otherwise ceased to be trustees, as for instance by removal We think that there ıs nothing either in the 

spirit or the letter of the notification which prevents its application to a case like the present where the 

defendants are persons who originally came into possession and continued to be in possession on behalf 

of the deities and who had been managing the properties as 1f they were trustees though there was 

no specific legal authority 1n Support of their possession as trustees ? 


In another unreported decision of this Court in Mastlathaswamt Temple v. 
The Governor-General in Council, where the aforesaid notification was applied is a 
case of considerable significance In that case the plaint alleged that ın or about 
1817 the East Indian Company through the Board of Revenue at Madras took 
over the management of the temple and entered into possession of its properties 
includmg the suit properties In or about 1849 the management of the temple 
and some other properties were handed back to the trustees of the temple. The 
suit properties had been retamed and possession of them was sought by the trustees 
for the time being on the ground that the defendants the Governor-General m Council 
and the Province of Madras, were successors of the East Indian Company. Reduc- 
tion of Court-fee under the aforesaid notification was sought contending that the 
defendants must be deemed to be trustees Bell, J., on the allegations m the plaint 
to the aforesaid effect held that the notification applied. 


Madras Act XIV of 1955 which replaced the Court-fees Act of 1870 and purports 
to be an Act amending and consolidating the law relating to Court-fee and valuation 
of suits in the State of Madras, by section 28 not only gives statutory recognition to 
the old notification but makes 1t wider m application. It practically covers cases 
of trust properties where the subject-matter of the suit relates only to management 
and not title to the properties though ex necessitate ret possession has to be asked 
for. It must be noted that though the head of a religions imstitution, a Mahant, 
Adhinakarta, Madathipatht or Mutawalt may not have been considered to bea trustee 
in the strict sense of the word, decisions referred to above show that he has been 
considered to be a trustee mm a general way, only he ıs not a trustee in whom the 
property is vested ın trust in law, see also Mukherjee’s Hindu Law of Religious 
and Charitable Trusts II Edition at page 395. Even though there was no provision 
like the present Explanation to section 28, properties comprised in Hindu Religious 
and Charitable Endowments have been deemed to be trust properties for the appli- 
cation of the notification. 


As already stated, the ambit of section 28 1s wider than that of the notification 
and the intent manifest on the plain terms of the section being to Imut the Court-fees 
payable when the claim put forward ın the plaint for possession relates to competing 
claims for managementI see no reason for restricting the meaning of the word 
‘manager’ of the property of a Hindu, Muslim or other religious or charitable 
endowment to the head of the endowment. Ifa person in possession against whom 
a suit is filed by the trustee of the endowment has been a manager of the property 
as commonly understood the case would directly fall within the language of the 


È 


1. App. No. 535 of 1946. 2. Q.R.P. No. 237 of 1946. 
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section read with the Explanation,‘ I am not constrained by anything in the Act 
or by the language of the section to limit the applicability of the section As 
pointed out in Maxwell on Interpretation of Statutes, 11th edition, at page 278, 
im construing statutes imposing burden, “‘ in a case of reasonable doubt the construc- 
tion most beneficial to the subject ıs to be adopted " The Judicial pronounce- 
ments relied upon by the learned Government Pleader only pomt out that the heads 
of these institutions are only in the position of managers with certain special rights, 
the ownership bemg vested in the institutions or deities The Explanation to 
section 28 only states that the manager of the property of these mstitutions should 
be deemed to be trustees for the purpose of section 28 But that does not necessarily 
limit the concept of the term manager to the heads of institutions like Mahant or 
Mutawalh, Madathıpath only When the Explanation on the plain language, of 
the section includes also an ordinary manager of the property of the endowment who 
has been placed in possession by the head of the institution, I do not see why the 
claims against such manager should be excluded from the benefits derived under 
section 28 of the Act 

The plamt in this case read as a whole sets out a claim by the head of the insti- 
tution against the manager of the properties belongmg to the same institution 
relieving him of his management. Prima facet, if this ıs a Hindu, Muslim or other 
religious or charitable endowment, section 28 will apply and the Court-fee paid 
will be sufficient — Itis now contended on behalf of the defendant that the institution, 
the Kovilur Mutt in question is not a Hindu, a Muslim or other religious or charitable 
endowment to come within the scope of the section It is stated that it cannot be 
decmed to be a Hindu religious or charitable endowment at all Though the plaint 
proceeds on the basis of the existance of a religious institution with its Madathpathi 
and endowments, there is no specific averment that the suit institution is a Hindu 
religious or charitable endowment. But the arguments before me by the learned 
Government Pleader was on that basis and the matter has been discussed by the 
trial Court also on that basis Only at the close of the judgment, learned Counsel 
for the defendant with leave submitted that the character of this very institution 
the Kovilur Mutt has been the subject of consideration m decisions of this Court. 
On behalf of the plaintiff it is submitted that the question that came up for consi- 
deration ın earlier proceedings was as to whether the Madras Hmdu Religious and 
Charitable Endowments Act would apply to the institution and there was no consi- 
deration of the question whether outside the Act, this institution could be considered 
to be a Hindu, religious or charitable institution. Even if it ıs found that this 
institution does not fall under the provisions of the said Act, xf in fact 1t 1s otherwise 
a Hindu religious or other charitable institution, there can be no doubt that section 
28 will apply. The plaintiff had no opportunity to meet this aspect of the matter, 
the defendant in the written statement setting up his own title as the Madathipathi 
of the Tirukkalar Mutt. At least, 1f the plaintiff had made specific averments in 
this regard for the purpose of Court-fee, the Court can proceed on the basis of the 
averment. True the very clam to apply section 28 implies that the institution 
1s of the kind contemplated therein But there is no specific averment to that 
effect, and learned Counsel for the plamtiff has contented himself with claiming 
leave to amend the plaint suitably, In the circumstances, the proper thing would 
be to declare the true scope of section 28 of the Court-fees and Suit Valuation Act 
and send the matter back to the trial Court for disposal after appropriate steps 
for amendment of the plait. Any recognition of the nature of the institution for 
purposes of Court-fee on the plaintiff's averments even m this regard willnot preclude 
the defendant from questionmg the same at the appropriate stage. For the present 
I leave it open to the plaintiff if he chooses, to apply for amendment of the plaint. 
The application for amendment will be considered by the trial Court on the merits 
and Court-fee levied according to law. 


A commission has been issued for the examination of the plamtiffs, who 1s said 
to be old. It 1s desirable in the circumstances that the evidence be taken by the 
Commissioner without further delay. But the evidence shall not form part of the 
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record till the question of Court-fee payable on the plamt 1s adjudicated and decided 
upon Learned Counsel for the plaintiff further submits that no objection will 
be taken by the plamtiff to the defendant pursuing hus contention as to the proper 
Court-fee payable on the ground that evidence had been taken on commission, 
As the suit 15 already being old it 1s necessary that 1t should be brought up for trial 
as early as possible 


^ In the result, the Civil Revision Petition is allowed ın the above terms. 
No costs. 
V.K. ———4 Order accordingly. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 


(Appellate Jurisdiction) 


PazsENT:-——Mm. M. ANANTANARAYANAN, Chief Justice, AND Mr. JUSTICE 
P. RAMAKRISHNAN 


S. V. Viswanathan e Appellant* 
D 
G P Rangaswamy and others Respondents. 


Madras District Municipalities Act (V of 1920), sections 44 and 47— Rules for decision of disputes as to 
validity of elections held under the Act, Rule 10 (c)—Election petitron—Voter’s name appearing 1n the electoral roll— 
Election Gourt’s jurisdiction. to investigate into disqualification of such voter by reason of his being below 21 sears 
of age and set aside electron as materially affected 


Gonstitution of India (1950), Article 326—Non-attarnment of 21 years of age—Inclusion of that person's 
name in the Assembly Electoral Rules—If non est—Munterpal electoral roll following the same—If can be ques- 
toned in electron petition 


Where in an election petition challenging the election of a member to a municipal waid under the 
Madras District Municipalities Act (V of 1920) ıt 18 alleged that one of the ballot papers allotted to a 
voter, though his name appeared ın the electoral roll of the municipality, 1s invalid because on the date 
of the poll that voter was below 21 years of age and therefore was incompetent to vote, the Election 
Court hearmg the petition will have jurisdiction to investigate into the age of the voter concerned and 
set aside the election 1f 1t finds that the voter was below 21 years of age and the election was materially " 
affected by reason of the reception of his vote The argument that the Madras District Mumoipalities 
Act and the Rules framed thereunder 1s self-contained code and that the Election Court a creature of 
that code has no Jurisdiction to traverse beyond it and rely upon Article 326 of the Constitution of 
India for adding the disqualification of non-attainment of 21 years of age for the voter, so long as that 
disqualification had not,been incorporated in the Madras Act and theRules framed thereunder, would 
clearly be untenable, 


It 1s true that there 1s no provision in the Madras District Municipalities Act which incorporates 
the age disqualification contained in Article 326 of the Constitution and that section 44 (6) of the Act 
provides that every voter whose name appeared in the electoral roll pertaining toamumicipality would 
be entitled to vote subject only to the other provisions of the Act But fitis found that the voter in ques- 
tion Suffered a constitutional disability; such as the one laid down 1n Article 326 of the Constitution, 1t 
would have the effect of rendering the electoral roll so far as his inclusion therein 18 concerned non est 
and void An electoral roll 1s only a statutory instrument and a statutory instrument prepared in 
violation of a constitutional provision must be deemed to be void from its very inception Thus the 
reception of a voter from a vote who 1$ disqualified on account of non-age would, though his name ap- 
pears in the electoral roll of the municipality, be a case of an improper reception of a vote within the 
meaning of rule 10 (c) of the Rules For Decision of Disputes as to Validity of Elections Held Under, 
'The Madras District Municipalities Act because 1t would amount to the receiving of the vote of a non- 
existent voter Consequently the Election Court acting under rule 10 (c) would have every jurisdic- 
tion to hold that the inclusion of the name 1$ a nullity, that the name ıs thereby effaced and hence the 
vote 18 invalid 


Appeal under'clause 15 of the Letters Patent against the order of the Honour- 
able Mr Justice Srinivasan dated 26th March, 1965, and made ın the exercise of 
the Special Original Jurisdiction of the High Court in Writ Petition No. 2118 of 
1964 presented under Article 226 of the Constitution of India to issue a Wnt of 
Certwrari calling for the records relating to the order of the second respondent herein 
dated 1st December, 1964 in O.P. No. 14 of 1964 and quash the said order. 





*W.A. No. 99 of 1965. llth July, 1966, 


4n VISWANATHAN v. RANGASWAMY (Anantanarayanan, C.J.). 561 


M K Nambiar, for Appellant. 
Mohan Kumaramangalam, for Respondents 


'Ihe Court delivered the following Judgments . 


Anantanarayanan, G.F —My learned brother has dealt with the facts and the 
issues involved ın the appeal so fully, that I am thereby enabled to dispense with a 
recapitulation of the background of fact, and the parts of the statute law that are 
applicable to the case I am im entire agreement with his conclusions, and the 
reasoning on which they are based, but, in view of the interest of the main issue, 
I have been tempted to set forth a brief analysis. 


Perhaps the best way to deal with the main issue, will be to state the argument 
of Sri Kumaramangalam for the respondents, ın its clearest and strongest form. 
The argument 1s, tersely, to the effect that the Election Tribunal had no jurisdiction 
to proceed into the question of the impugned vote ın this case, hence, it is argued, 
the learned Judge (Srmivasan, J) had no option but to quash the order of the 
Election Tribunal, by the issue of the writ. Sri Kumaramangalam points out that, 
even under the Representation of the People Act, 1950, the disqualifications specified 
in section 16 of Part III do not mclude the violation of Article 326 of the Constitution, 
by mscribing on the Rolls a voter who is less than twenty-one years of age Under 
section 16 (1) (a), not being a citizen of India ıs a disqualification. But there ıs 
no reference to mmimum age Under section 19 (2), however, only a person who 
1s not less than twenty-one years of age on the quahfymg date, ıs entitled to be regis- 
terea. Theres a procedure prescribed under the Act itself, for correction of entries 
in the Electoral Rolls (section 22) for inclusion of names in. Electoral Rolls (section 
23), and for appeals (section 24) Under section 100 (1) of the Act, the unproper 
reception, refusal or rejection of a vote is a ground of attack against the election, 
and also under section 100 (1) (d) (1v) “‘ any non-comphance with the provisions 
of the Constitution ®? On the contrary, as my learned brother has shown, section 44 
of the Madras District Municipalities Act (sub-sections (1), (2) and (6)) makes it clear 
that a person whose name is included in the Electoral Roll for the Assembly Consti- 
tuency, is thereby entitled to be included ın the Electoral Roll for the Municipality, 
and 1s entitled to vote so long as his name appears in the Roll for the Municipality 
“as so revised " (section 44 (6)) The disqualifications of voters are in section 47, 
and do not relate to age Further, under rule 10 (c) of the Rules for decision of 
disputes as to validity of elections held under Madras District Municipalities Act, 
it is only the improper reception or refusal of a vote, or non-compliance with the 
provisions of the Act or the Rules, which can be a ground of attack, there 1s no 
reference to infrmgement of any part of the Constitution. 


The argument of Sri Kumaramangalam, therefore, distils to this, while there 
may be procedure for revismg the Assembly Electoral Roll under the Representa- 
tion of the People Act, and thereby an error of this kind (inclusion m the Rolls of 
a person less than 21 years of age) can be rectified, and there may be a 
procedure equally available for rectification. of defects of the Municipal Rolls 
which adopt the Assembly Rolls, under section 44, thereis no procedure for a Return- 
ing Officer to reject a vote, on the ground that that name ought not to have been 
included 1n the Electoral Roll for the Assembly, and thereby, for the municipality, 
On the contrary, even the Election Tribunal would be exceeding his jurisdiction. 
by going into this question of fact of the age of the voter, under rule 10 (c) of the 
Rules that I have just referred to When such jurisdiction 1s lacking, we ought to 
totally 1gnore the finding in the present case, that the voter was less than 21 years of 
age, and should not have been included in the Assembly Electoral Roll at all. The 
question of jurisdiction comes first, and therefore the learned Judge (Srinivasan, J.) 
rightly issued the writ quashing the order of the Tribunal. i 


In my view, this argument has great plusibility and force, 1f it stood alone, apart 
from the constitutional issue which 1s involved Actually, it could well be argued 
that, as Srinivasan, J , felt, the decision to issue the writ quashing the order of the 
Tribunal ıs greatly reinforced by the observations of the Supreme Court m B. M. 

71 
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Ramaswamy v. B. M Krishnamurthy! But that very decision helps us, ın the present 
context, with regard to the constitutional 1ssue, for the opposite conclusion that we 
have arrived at The matter 1s necessarily different and widely different, where the 
inclusion of the name ın the Electoral Roll 1s a nullity, or 1s non est, because 1t infringes 
the Constitution The following passage in the judgment of the Supreme Court 
is here significant : 

“The terms of the section are clear and the action of the Electoral Registration Officer in including 
the name of the appellant in the electoral roll, though illegal, cannot be questioned m a civil Court 
but it could be rectified only ın the manner prescribed by law, ze , by preferring an appeal under 
rule 27 of the Rules, or by resorting to any other appropriate remedy But it was contended before 
the High Court that the action of the Electoral Registration Officer was a nullity masmuch as he 
made the order without giving notice as required by the Rules We find ıt difficult to say that the 
action of the Electoral Registration Officer ıs a nullity . . Such non-compliance cannot 
make the officer’s act non est ist 

This very passage reinforces our view that the consequence of such a ground of 
attack, or its validity might have been viewed very differently by their Lordships, 
if it had been based upon an infrmgement of the Constitution, rendering the inclusion. 
of the name a nulluy, or non est. Where this has happened, we are constrained. 
to agree with the ground urged by the learned Counsel for the appellant, Sri 
M.K Nambaar that the fact 1s precisely as if the name ıs not in the Electoral Roll 
for the Assembly, at all. 


This line of reasoning can very simply and tersely be demonstrated ln Basu's 
Commentary on the Constitution of India (5th Edition), Volume I, at page 159 
wll be found set forth a statement of the constitutional law in this country, follow- 
ing the dicta of Marshall, Q J., that a law or an instrument repugnant to the Consti- 
tution 1s vod or non est , 1t ıs a nullity, and the result 1s that as though ıt had never 
been enacted Emphatic passages to that effeet will be found in Deep Chand’s case?, 
and my learned brother has sufficiently dealt with this aspect Agam, we are m 
entire agreement with the argument of Sri Nambiar, that the Electoral Roll for the 
Assembly can only be regarded as an mstrument created by statute, namely, the 
Representation of the People Act, by force of the provisions of which 1t has come into 
existence Certainly, ıt cannot be a mere material or physical object. As my 
learned Brother has affirmed, where such an instrument created by statute infringes 
the Constitution, in any respect that part or respect 1s void and is a nullity, upon 
even stronger grounds than m the case of an Act of Parliament 


In certain earlier decisions, which are not without relevance to this context, I 
have stressed that the old division of property into movable and rmmovable embodi- 
ed in such enactments as the General Clauses Act and the Crvil Procedure Code, 
may no longer suffice for the yuristic objectives of a Welfare State On the contrary, 
a different orientation in this respect would appear to be called for, and the basic 
division may be that adumbrated by Dicey, namely, corporeal and  1ncorporeal, 
movable and immovable being the forms or sub-divisions of corporeal property. 
Clearly, an incorporeal property right has to be distmguished from the paper on 
which it ıs engrossed, for the simple reason that the right may, or does, survive the 
"destruction of the paper, which is merely evidence of the right Upon analogous 
‘reasoning, an Assembly Electoral Roll ıs an mstrument created by statute, and not 
merely a material object. 


Sri Kumaramangalam does not dispute that, where the Assembly Roll did not 
include the name of a voter, and that person attempted to vote at a Municipal 
Election, ıt could well be argued that, his name bemg omitted from the Assembly | 
Roll and the corresponding Municipality Roll, he cannot vote , the objective fact 
whether the name 1s there or 1s not there would certainly be gone into by the 
Election Tribunal But, where the name has been included in the Assembly Roll, 
infrmgmg the provisions of the Constitution, the effect, as we have seen, 1s that that 
part of the rnstrument 1s void, and 1s non est It 1s precisely as though ıt had never 
existed * Vide passages ın Deep Chand’s case?, 


1. (1964) 2S.C.J. 268: A.I R. 1963 S C. 458 2. 1959 S CJ. 1069: ALR 19598 C 648 at 657. 
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Consequently 1n my view, the Election Tribunal had every jurisdiction. to hold 
that the inclusion of the name is a nullity, that the name ıs thereby effaced and hence 
that the vote 1s invalid 


The argument of Sri Kumaramangalam that there ıs no adult suffrage pres- 
cribed in Article 326 of the Constitution for elections to local bodies, 1s beside the 
point , we are not now considering whether, under some other law, a man could 
vote at a Municipal Election, though less than 21 years ofage On the above reason- 
ing, 1t follows that the appeal has to be allowed, the order of the Election Tribunal 
has to be confirmed and the writ petition dismissed We are making no observa- 
tions upon the propriety of amending rule 10 (c) of the Rules, with regard to the 
decision of disputes in regard to elections under the District Municipalities Act, 
to include a ground of infrmgement of the Constitution, parallel to section 100 (1) 
(d) (1v) of the Representation of the People Act That 1s entirely for the authorities 
to decide. We are accepting the finding of the fact that the voter was less than 21 
years of age , as the learned Judge (Srinivasan, J.) did. It 1s not disputed that, in 
writ jurisdiction, we have to accept that finding. 


Ramakrishnan, J —The facts leading to this Writ Appeal filed under the Letters 
Patent against the Judgment of S1inivasan, J , m Writ Petition No 2118 of 1964 
are briefly the following. In the election for Ward No IX of the Gobichetti- 
palayam Municipality held on 5th February, 1964, 1t was found at the counting 
of votes, that the writ petitioner G P. Rangaswami and the first respondent S.V. 
Viswanathan had secured an equal number of votes In such a case, under the 
procedure prescribed, the election had to be determined by the casting of lots, 
and this resulted ın the writ petitioner being declared elected — Aggrieved against 
this result of the election, the first respondent filed an election petition O P No 14 
of 1964. Several grounds mvalidating the election were canvassed theren, but for 
‘the present purpose we are concerned with a single allegation, that ballot paper 
No 361 allotted to the son of the petitioner, one Sr1 Ramakrishnan, was invalid, 
because, on the date of the poll, this voter was below 21 years of age and was, there- 
fore, incompetent to vote After taking evidence, the Election Commissioner found 
this allegation of fact to be established This resulted in the petitioner securing 
only 514 valid votes, as agamst 515 votes secured by the first respondent The 
Election Commissioner thereupon set aside the election of the petitioner, and de- 
clared the first respondent to have been duly elected Against the aforesaid deci- 
sion, the aggrieved petitioner filed a writ petition, which came up before Srinivasan, 
J , for the issue of a writ of cerkorar: under Article 226 of the Constitution, for the 
purpose of quashing the order of the Election Commissioner The learned Judge, 
after a careful consideration of the relevant provisions of the District Municipalities 
Act (V of 1920) and the Rules framed thereunder came to the conclusion that 
in view of the specific provisions of the District Municipalities Act relating to the 
finality of electoral rolls and the restricted scope of the enquiry before the Election 
Commussioner, for the purpose of invalidating an election, mvestigation into the 
disqualification of a voter by reason of his being below twenty-one years of age 
within the-meaning of Article 326 of the Constitution, would fall outside the jurisdic- 
tion of the Election Tribunal. Consequently, he allowed the writ petition and quash- 
ed the order of the Election Commussoner. The first respondent has filed the 
present appeal befoie us under clause 15 of the Letters Patent. 


The relevant provisions of the District Municipalities Act are the following : 


** 44 (1) Every person (whose name 1s included 1n such part of the electoral roll f 
Constituency as relates to the Municipality or any portion thereof) shall be entitled o icio 
the Electoral Roll for the municipality prepared for the purposes of this Act, and no other person 
shall be entitled to be included in such roll P 


44 (2) Assoon as may be, after the electoral rolls for the Assembly Clonstituenci 
of, or comprise, the municipality or any portion thereof, have been published ie : 
pursuance of the Representation of the People Act, 1950, any person authorised by the Elect: n 
authorities in this behalf shall publish in such manner as the State Government may direct, the irons 
of the said rolls which relate to the Municipality or of the alterations therein, as the electoral POS for- 
the municipality or as alterations to such roll, as the case may be ” ý 
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44 (6) Every person whose name appears m the electoral roll for the municipality, as so. revised 
shall, so long as 1t remains ın force, be entitled subject to the provisions of this Act to vote at an election; 
and no person whose name does not appear 1n Such roll shall vote at an election 


47 Notwithstanding anything contained in sub-section (6) of section 44 a person who 18 of 

unsound mind, a deaf-muste or a leper shall not be entitled to vote at any election to a Municipal 
Council ” 
We are not concerned with sections 48 and 49 which deal with disqualification for 
membership of the Council, because the main point for consideration in the preseut 
case, 1s the disqualification of a voter The provisions for the settlement of disputes 
as to the validity of an election held under the Act, are contained in the Rules framed 
under section 303 (2) (a) and (b) of the Act Rule 1 provides for a Subordinate 
Judge being appointed as the Election Court, and rule 10 (c) reads . 

* Tf in the opimon of the Election Commissioner the result of the election has been materially 
affected by any irregularity 1n respect of a nomination paper or by the improper reception or refusal 


of a nomination paper or vote or by any non-compliance with the provisions of the Act or the 
"Rules made thereunder the election of such returned candidate shall be void ” 


The arguments which were accepted by Srinivasan, J , were that under the provisions 
of the District Mumcipahties Act, 1920, above referred to, the Electoral roll for any 
Assembly constituency, prepared in pursuance of the Representation of the People 
Act, 1950 becomes by incorporation, the electoral roll for the corresponding ward 
of a municipality, and every person whose name ıs in the. aforesaid electoral roll 
shall be entitled to vote at an election The only disabilities im his case would be 
those enunciated in the other provisions of Act, namely, unsoundness of mind, deaf- 
mutism and leprosy (section 47) ; since other disqualifications like not being a 
citizen of India or not being 21 years of age on the date preseribed, are disqualifi- 
cations under Article 326 of the Constitution, and not disqual:fications incorporated 
in the District Mumcipahties Act, they fall outside the scope of the enquiry by the 
Election Court for invalidating an election and such enquiry must be confined to 
the limits prescribed ın rule 10 (c) above mentioned Since the name of the voter in 
«question wag incorporated in the electoral roll, there could be no question of any 
irregularity under the first part ofrule 10 (c) which deals with the improper reception 
of a vote (by the Presiding Officer at the tıme of polling) So far as the second part 
of rule 10 (c) 1s concerned, what 1s alleged 1n this case 1s the non-compliance with 
Article 326 of the Constitution but there ıs no allegation-that any provision of the 
District Municipalities Act or the Rules made thereunder has not been complied 
with For the present purpose, the District Municipalities Act and the Rules 
framed thereunder must be viewed as a complete code, and in the absence of any 
provision therein incorporating the disqualification in Article 326 of the Constitu- 
tion, 1t will be outside the jurisdiction of the Election Court to take such a disquali- 
fication into account Srinivasan, J distinguished the Madras Village Panchayats 
Act, where section 12 (1) provided that every person whose name 1s included or who 
is included or who ıs qualified to be included in that part of the electoral roll for 
any territorial constituency of the Madras Legislative Assembly which relates to the 
village or any portion thereof shall be entitlea to be included ın the electoral roll 
for the panchayat This provision was interpreted in Venkatakondih , v. Election 
‘Commissioner!, as giving jurisdiction to the Election Commussioner to investigate the 
disqualification to be enrolled as a voter under the twenty-one year rule In this 
connection, the learned Judge also referred to the Full Bench decision of the 
Allahabad High Court in G Mohudin v Election Tribunal?, where the facts were 
more or less analogous to those in the prseot case In the provisions of the statute 
before them, namely, Uttar Pradesh Munmoeipelities Act, the fact of non-attamment 
of 21 years of age was not specifically mentioned as a disqualification either for entry 
in the electoraliollorfor votmg That Act provided that persons whose names were - 
for the time being entered in the electoral rolls would be the electors for the purpose. 
It was held that the right which they had thus secured, to vote, could not be ques- 
tioned whether at the tıme of the election or at the stage of the hearing of the election 
petition, but that right could be challenged only 1f they happened to be subject to 
ee e aa Ee 
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any aisqualification provided for by or under the Uttar Pradesh Municipalities Act, 
but the fact of non-attainment of 21 yeais of age was not such a disqualification. 
There was a decision of the Andhra Pradesh High Court Radhakrishnamurthi v. 
Subordinate Judge, Bapatla*, which was also considered by the learned Judge There 
the question was a different one, ıt related to nomination, ofa person who was below 
21 yeas of age, and whether he was competent to stand as a candidate for election. 
It was held by the Andhra Pradesh High Court on a combined reading of section 19 
of the Representation of People Act and section 44 of the District Municipalities 
Act that a person below 21 years of age could not stand as a candidate It may also 
be noted in this*cornection, that in election petitions under the Representation of 
the People Act, under section 100 (1) (d) (1v),the non-compliance with the provisions 
of the Constitution (besides the provisions of the Representation of the People Act 
or any Rules or orders made under that Act) ıs specifically made a ground for 
declaring an election to be void, whereas such a provision 1s absent in the District 
Municipalities Act. 


It would, therefore, appear that the entire reasoning before the learned Judge, 
proceeded on the basis that notwithstanding the undisputed finding of fact that the 
voter Ramakrishnan was below 21 years of age on the date of poll, the Election 
Commissioner, acting under the provisions of rule 10 (c) of the Rules framed under 
the District Municipalities Act, had no jurisdiction to declare his vote invalid and 
consequently to set aside the election of the writ petitioner In other words, the 
District Municipalities Act, and the Rules framed thereunder 3s a self-contained code, 
and the Election Tribunal, a creature of that code, had no jurisdiction to traverse 
beyond it, and rely upon Article 326 of the Constitution, for adding the disqual:fi- 
éation of non-attainment of 21 years of age, for the voter, so long as that disquali-- 
fication had not been incorporated ın the District Mumerpalities Act and the Rules 
framed thereunder. 


Before us, learned Counsel Sn M K Nambiar, appearing for the appellant, dées 
not dispute the broad proposition thus laid down, that there 1s no provision in the 
District Municipalities Act which’ incorporates the age disqualification under Article 
326 of the Constitution ; but he urged that if 1t 1s found by the Tribunal that the 
voter in question, suffered a constitutional disability, ıt would have the effect of 
rendering the electoral roll, so far as his inclusion therein ıs concerned non cest and 
void The reception of his vote would, therefore, be a case of an improper recep- 
tion of a vote wihin the meaning of the first part of rule 10 (c),because 1t would amount 
to the receiving of the vote of a non-existent voter This argument no doubt invol- 
ves a fiction, the fiction being to treat the actual entry 1n the roll, of a voter’s name, 
when that voter suffers from a fundamertal constitutional disability, as null and 
void The problem that we have been asked to consider im this case, 1s whether such 
an approach to the question can be permitted in the light of the various legal princi- 
ples that have been pressed before us The learned Counsel for the appellant re- 
ferred to the observation of the Supreme Court in Deep Chand v State of U P ?, where 
following the observation of Mahajan, J, ın an earlier cese, their Lordships 
observed 


** Tt 1s obvious that if a statute has been enacted and 1s repugnant to the Constitution the statute 
as void since 1ts very birth and anything done under it 1s also void and illegal The Courts in America. 
have followed the logical result of this rule and even convictions made under such an unconstitutional 
statute have been set aside by issuing appropriate writs Tf a statute 1s void from its very birth then. 
anything done under ıt whether closed, completed or inchoate, will be wholly legal and relief m. 
one Shape or another has to be given to the person affected by such an unconstitutional law ” 

The argument of the learned Counsel is that here we do not have a statute which has 
to be declared to be void by reason of its repugnancy to the Constitution, but a 
statutory instrument, namely, the electoral roll prepared for the Assembly treated 
as the effective roll for a municipal-ward-for election to the Municipal Council 
and that, if a statute repugnant to the constitution can be deemed to be void from 
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its very birth, a fortior, a statutory instrument prepared ir violation of a consti- 
tutional provision, must be also deemed to be void from 1ts very mception Learned 
Counsel also referred to the observation 1n Basu's Commentary on the Constitution 
of India, Fifth Edition, Volume lat pages 157 and 158 where the learned author 
extracts the observations from the celebrated judgment of Chief Justice Marshall 
who propounded the doctrine in the United States in the following manner . 


‘If, then, the Courts are to regard the Constitution, and the Constitution 1s superior to an ordinary 
Act of the Legislature, the Constitution, and not such ordinary Act, must govern the case to which 


they both apply ” 

As mentioned already, the learned Counsel wants to extend this principle not to an 
enactment but to a statutory instrument, the electoral roll in this case, which being 
in conformity with the District Municipalities Act, will be a valid roll if that Act 
alone was taken into account but would be invalid, so far as the voter Ramakrishnan 
18 concerned, if Article 326 of the Constitution is taken into account Learned 
Counsel also referred to the observations of the Supreme Court in B M Ramaswamy v. 
B M Knshnomurthy', wherein their Lordships drew a distinction between a case 
where the inclusion of the name of a voter in the electoral roll was illegal, and where 
it was void In the particular case before them, they observed that there was no 
provision in the Mysore Village Panchayats and Local Boards Act—under which the 
election of a particular candidate was disputed (before the Election Court)—which 
enabled the High Court to set aside the election, onthe ground that though the name 
of a candidate was in the list, ıt had been included therein illegally They also 
observed that non-compliance with the prescribed procedure, did not render the 
Electoral Registration Officer's action a nullity or non est, though his order might 
be liable to be set aside 1n appeal or by resorting to any other appropriate remedy. 
Learned Counsel for the appellant, urges that the case before us, 1s one where the 
action of the Returnmg Officer in receiving the vote of the disputed voter was ım- 
proper because by a fiction, his name itself should be deemed to have been not in 
the roll We have to observe that the point stressed before us ın this form, by the 
learned Counsel for the appellant, was not urged by him either before the Electron 
Commissioner or before the learned Judge ‘This point was also not considered in 
the Full Bench decision of the Allahabad High Court quoted earlier and which was 
followed by Srinivasan, J Learned Counsel urges that it ıs the duty of Courts of 
law as well as of Tribunals, to act 1n accordance with the provisions of the Consti- 
tution, and whenever and at whatever stage, their attention 1s drawn to the fact 
that there has been a patent violation of a constitutional provision, whether 1n legis- 
latimg an enactment or in preparmg a statutory mstrument, the Courts as well as 
Tribunals have a duty to give effect to the Constitution In the present case, apart 
from the question about the self-contamed nature of the District Muricipalities Act 
and the Rules framed thereunder, limiting the scope of investigation of Election 
Tribunals and determining their jurisdiction, when a specific breach of the Consti- 
tution in the preparation of the statutory instrument, whose contents have to be 
relied upon for decision in the present dispute, has been brought to the notice of the 
Election Tribunal, as well as of this Court, effect will have to be given to the conse- 
quences which will follow from such a breach In the light of the authorities quotecl 
above, we are of the opinion that such a constitutional breach involves the renderin 
of the electoral fol! a nulbty so far as the disputed voter’s name 1s concerned, an 
his name entered 1n the roll must be deemed as non est, for the purpose of acceptance 
or reception of his vote It would, therefore, follow that the appeal hes to be and 
18 hereby allowea. and the writ petition dismussea The order of the Election 
Titbunal is confirmed No order as to costs. 


V.K. Appeal allowed. 


d 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT .—Mr Justice M... NATESAN. 


Corporation of Madras .. Petitioner” 
v 
Srimathi Ch. Balamoney and others .. Respondents. 


Madras City Municipal Act (IV of 1918), Schedule IV, Part V—Taxation Rules, rules 15 and 17—Scope 
of rule 15—Property tax—Order of Taxation Appeals Commtitee—Appeal from to Small Causes Court under 
rule 15 at the instance of Commtsstoner—Competency 


Interpretation of Statutes—Interpretation avoiding repugnancy and absurdity to be favoured 


Agamst an order of the Taxation Appeals Committee with, regard to assessment of pioperty 
tax an appeal to the Court of Small Causes under rule 15 of the Taxation Rules of the Madras City 
Municipal Act (IV of 1919) at the instance of the Commissioner of the Corporation would be mcompe- 
tent An appeal under rule 15 would he only at the instance of the aggrieved rate payer Though 
no doubt the first part of rule 15 (a) giving the right of appeal by 1tself imposes no limitation as to the 
party who may appeal, from the collocation and juxtaposition of the material words in rules 15 and 17 
1t follows that the appeal provided for 1s not one by the Commissioner If the Commissioner can be 
an appellant an absurdity would be introduced ın complying with the mandatory requirements in 
rule 15 (a) (2) and (11). 

Tt 1s a recognised principle of construction of statutes that when words of a statute yield to two 
interpretations, one leading to repugnance and absurdity and another, though restricting the meaning 
of the words, avoiding repugnance, inconsistency, anomaly, etc , the Legislature could be presumed 
to have intended the latter interpretation Where the plain language does not demand ıt requires 
ments of consistency and the need to avoid repugnancy or absurdity call for a restricted mterpretation’ 


A right of appeal 1s always a creation of statute and cannot be assumed or read into because the 
occasion demands 1t. 


Petitions under section 115 of Act V of 1908 praying the High Court to revise 
the order of the Court of Small Causes (Chief Judge), Madras, dated 4th December, 
1961, and passed in M T A Nos 10, 11, 12, 13 and 14 of 1961. 


T. Chengalvaroyan, for Petitioner 


T Ramaprasada Rao, for Respondents. 
The Court made the followmg 


Orpver —These revisions are preferred by the Corporation of Madras against an 
order of the Chief Judge, Court of Small Causes, Madras, rejecting in limine the fivc 
appeals preferred by the Corporation agamst an order ofthe Taxation Appeals 
Commrttee of the Corporation 


With reference to assessment of property tax there were appeals before the 
Taxation Appeals Commuttee by the owners and according to the Corporation several 
important questions arose for consideration therein. There was a difference of view 
as to the assessment between the Chairman of the Committee, the Chairman being a 
judicial officer, and the other two members of the Committee who were members of 
the Corporation The majority view prevailed and the Commussioner m the view 
that he could not get the particular assessment rectified ın any other way preferred 
the appeals 1n question under rule 15 of the Taxation Rulesof the Madras City Muni- 
cipal Act Objection was taken by the assessee to the maintainability of the appeals, 
their contention bemg that only an aggrieved assessee can appeal under that pro- 
vision and the Commuissioner had no right of appeal This prelimmary objection 
has been accepted by the learned Chief Judge, Court of Small Causes. 


Mr T Chengalvaroyan, learned Counsel for the Corporation, took me through 
the relevant provisions relating to the assessment of property tax and the revision 
and appeals therefrom. But I find that however necessary 1t may be to provide for 
an appeal to the Court by the Commissioner also on the rules of the statute the 
Commissioner has no right of appeal Schedule IV to the City Municipal Act 
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contains the taxation rules Part I-A of the Schedule provides for assessment of the 
property tax and against assessments, revisions by Commissioner are provided under 
rules 2, 3-A and 4 Part V under the heading revision of assessment contains pro- 
vision for appeal from orders of the Commussioner Rule 13-A provides for the mode 
of enquiry by the Commissioner of the petitions under rules 2, 3-A and 4 Rule 14 
provides that an objector who ıs dissatisfied with the order passed by the Commissioner 
may appeal against ıt to a Committee called the Taxation Appeal Committee and 
consisting of three members two of whom shall be members of the Council elected 
by 1t and the third person appointed by the State Government The person so 
appointed by the Government 1s the Chairman of the Committee Rule 15 pro- 
vides for the appeal from the Taxation Appeal Committee. ' 


This Taxation Appeals Committee 1s given all the powers of a Standing Com“ 
mmttee under section 26 (1) ot the City Municipal Act and the provisions of sub- 
section (2) of section 26 are made to apply to the requisitions made by the Taxation 
Appeals Committee as if ıt were a Standing Committee Reference 1s made to 
this provision as the learned Chief Judge has relied upon this provision also in coming 
to his conclusion reading ıt along with section 366 of the Act “The learned Chief 
Judge 1s of the view that by giving the Taxation Appeals Committees the powers 
of a Standing Committee the Commissioner is given the power to refer the matter 
in question tothe Council under section 366 (2), his order being substantially 
modified The learned Chief Judge equates the Taxation Appeals Committee 
to the Standing Committee for all purposes for this conclusion I do not find that 
the Rules warrant such a conclusion Certain powers to call for reports and torequi- 
sition the Commussioner for the production of records, correspondence, plan, etc , are 
given to the Council or Standing Committee under section 26, The Taxation Appeals 
Committee 1s equated to the Standing Committee only m respect of the power for 
requisition under section 26 (1) Section 366 provides for appeal to the Standing 
Committee from certain orders of the Commissioner, inter alta, from orders of the 
Commussioner that are made appealable under the Rules, and the Commissioner 
is empowered within one month of the date of any decision of the Standing Commit- 
tee by which he ıs aggrieved to refer the matter to the Council and to withhold 
giving effect to the order or decision of the Standing Committee pending the decision 
of the Council 1n the matter A finality ıs given to the decision of the Council 
on the matter These provisions in my view cannot and do not affect the texation 
procedure which stands apart and is separately provided Arming the Taxation 
Appeals Committee with the powers of the Standing Committee is one thing Pro- 
vision for appeal from its orders is a different matter The appellate forum, in 
this case the Council, has to be empowered to entertam the appeal by the Commis- 
sioner from the orders against him by the Taxation Appeals Committee A right 
of appeal ıs always a creation of statute and has to be provided It cannot be 
read into or assumed because the occasion demands it But this question does 
not directly arise for consideration and we are now concerned only with the compe- 
tency of an appeal by the Commussioner to the Court Whether the Commissioner 
has a right of appeal or not has to be judged only by reference to the rules relating 
to the provision for appeals to the Court of Small Causes 


In interpreting these provisions we may have to note this that Part V 1s headed 
Revision of Assessment, Part I-A being headed Assessment of the Property Tax The 
assessment order made by the Commussioner under rule 13-A can be taken up in 
appeal by the objector to the Taxation Appeals Committee When we come to 
the provision for appeal against the orders of this Committee, rule 15 runs thus 

** Rule 15 (a) An appeal shall he to the Small Cause Court against any decision of the Taxation 


Appeals Committee constituted under rule 14, but no such appeal shall be heard by the said Court, 
unless— 


(1) a notice uf intention to appeal has been given to the Commissioner withm ten days 
from the date on which such decision was communicated by registered post and 


(u) the petition of appeal has been presented within fourteen days from the date on which 
such decisidn was communlcated by reglstered post and the tax has been paid within the said. 
period." « 
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Then comes an explanetion which it 1s unnecessary to refer for the present purpose. 
Sub-clause (b) of rule 15 may also be passed over Clause (c) of rule 15 ıs an 
important provision in the present context It runs thus: 


“ The notice of intention to appeal shall state the name, occupation and residence of the appel- 
lant or of his attorney or vakil if any and the grounds of appeal." 


Rule 17 runs thus 


“The Small Cause Court may, 1f 1t thinks fit, state a case on any appeal for the decision of the 
High Court and shall do so whenever a question of law 1s involved if either the Commissioner or the 
appellant applies in writing ın that behalf within fifteen days from the decision of the Small Cause 
Court and deposits such sum as the Small Cause Court thinks necessary to defray the cost of the 
reference ” 


Now, to take up rule 15, the provision in sub-clause (1) for notice of intention 
to appeal to be given to the"Commussioner within ten daysshows that the appellant 
cannot be the Commussioner It has been held in Ahmed Ah & Co v. Commissioner, 
Corporation of Madras, that 


** The language of rule 15 1s imperative and the Court of Small Causes would have no jurisdic- 
tion to entertain an appeal unless the requirements contained in clauses (2) and (12) of rule 15, sub- 
rule (a) are satisfied ” 


When the provision in clause (2) that the appellant must give notice of the 
appeal to the Commussioner ıs considered rmperative, it follows thet the appellant 
cannot be the Commussioner It would be a repugnant provision 1f the Commissioner 
can be an eppellent If the Commussione: can also appeal, then there ıs 
no provision for notice of such an appeal to the objector When notice of the appeal 
by the objector 1s made imperative and provided for ıt is inconceivable that the 
Legislature when contemplating an appeal by the Commussioner also, provided for 
no notice to the party that would be affected Without provision for notice to the 
objector, there can be no valid and effective appeal against him Even though 
the first part of rule 15 (a) ıs not restrictive of the parties who could appeal when 
read with clauses (z) and (22) there 1s no room for doubt that the appeal contemplated 
18 by the objector, the party who has to pay the tax The tex has to be*paid before 
the presentation of the appeal (vide 15 (a) (u) ) Certainly clause (11) cannot apply 
to the Commissioner. Thus neither of the imperative provisions for a valid appeal 
apply to the Commissioner Then again rule 17 already referred to makes a distinc- 
tion between the appellant and the Commussioner The reference to the High 
Court may be required by the Commissioner or the appellant plainly indicating 
that at any rate in rule 17 the appellant refers only to the objector To repeat, 
though no doubt the first part of rule 15 (a) giving the right of appeal by itself 
imposes no hmutation as to the party who may appeal from the decision of the 
Taxation Appeals Committee, the provisions regarding the appeal read as a whole 
show that the intention of the Legislature ıs not to provide an appeal at the instance 
of the Commissioner. The body of the Taxation Rules as a whole provide opporturi- 
ties to the objector to get the assessment revised and 1f the Commissioner can be an 
appellant, an absurdity would be introduced and anomaly found m complying 
with the mandatory requirement in rule 15 (a) (3) and (1) Itıs a recognised 
principle of construction of statutes that when words found sn a statute yield to two 
interpretations, one leading to repugnance and absurdity or rendering the statute 
unworkable, and another though restricting the meaning of the words avoiding 
repugnance, inconsistency, anomaly, etc , the Legislature could be presumed to 
have intended the latter mterpretation Where the plain language of the enact- 
ment does not demand it, requirements of consistency and the need to avoid repug- 
nancy and difficulty or absurdity 1n the working of the Act particularly as here in 
the imperative provision, call for a restricted interpretation Here from the collo- 
cation and juxtaposition of the material words in rules 15 and 17 and the require- 
ments of the rules it follows that the appeal provided for is not one by 
the Commissioner It may be that this interpretation leaves the Commissioner 
without a remedy against an adverse order of the Taxation Appeals Committee.. 
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But that ıs for the Legislature to intervene A right of appeal is not inherent from 
every decision, ıt has to be specifically provided for 


For these reasons, I do not see any reason to differ from the conclusion of the 
learned Chief Judge, Court of Small Causes, in his view that the appeals by the 
Commissioner from adverse orders of the Taxation Appeals Committee are not 
maintamable under rule 15. 


In the result, the Petitions are dismissed 
V.K. —— Petitions dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present .—Mkr. Justice P. S. Kamasam 
V. R. Subramantyam, trading as M/s Manyam & Co, 


Raja Snow Buildings, Bangalore-20 . Appellant* 
v. 
V.N M.N Balasubramaniam Nadar and another .. Respondents 


Trade and Merchandise Marks Act (XLIII of 1958), sections 9 anu (a), 12 (1) and 109—* Rop ” 
not a surname or personal name —Marks whether deceptwely similar or likely to decewe or cause confusion — 
Tests—" Rop” and “ Raja” used in relating to cosmetws—JNot deceptwely similar or likely to cause con- 

JSuston—Application for rectification of register—Onus of proof —High Court hearing appeal under section 109— 
Powers of —If can interfere with findings of fact 


The word “ Roj " 1$ not a surname ora personal name, noris ıt a derivative from the surname 
Rosie or 1s closely similar to the word Rosie Hence registration of the word “ Rop ” as a trade 
mark would not be in contravention of section 9 (1) even in the absence of evidence of its acquired 
distmctiveness 


While section 12 (1) prohibits theregistration of a mark which 1s identical with or deceptively 
similar, section. 11 (2) prohibits the use of a mark which 1s likely to deceive or cause confusion To 
some extent these two sections cover the same field and there 1s some overlapping, but they are not 
identical 


A mark will be prohibited whether there 1s an intention or not, to deceive or cause confusion 
provided the mark 1s hkely to deceive or cause confusion Confusion may be caused even by telling 
the truth Confusion may be caused 1n the purshasers’ mind through want of knowledge or ability 
on his part to distinguish It will have to consider whether the mark 1s deceptively similar or is 
likely to deceive or cause confusion Whether or not any degree of resemblance likely to deceive 
or cause confusion exists 18 a question for the Court to decide upon evidence in each case What degree 
of resemblance 1s likely to deceive or cause confusion m any 1nstance 1s incapable of definition and 
the observations of judges upon other and quite different facts are usually of little help 


The accepted rules of comparison may be stated as follows (1) the two words should be taken 
and both of them should be judged by their look and by their sound , (2) the goods to which they 
are to be applied and the nature and kind of customer who 1s likely to buy these goods should be consi- 
dered, (3) all the surrounding circumstances and what 1$ likely to happen if each of the mark 1s used 
in a normal way as atrade mark for the goods of the respective owners of the marks should.also be 
considered The marks must be considered as a whole, as the true test 15 whether the totality of 
the impression given both orally and visually ss such that ıt 1s likely to cause mistake, deception or 
confusion 


The words “ Raja" and “ Roy" do not look alike. They are also not similar by sound In 
phonetics they are not the same It 1s not likely that Raja will be mistaken for Rop or vice versa during 
a conversation 1n person or over the telephone The marks when applied to cosmetics 1n the normal 
way are not likely to mislead or cause confusion or deception 1n the mind of the person who 1s likely 
to buy the goods 


The plea for rectification of the Register by deletion of the trade mark ** Ron" as applied to 
-cosmetics on the ground of contravention of sections 11 (a) and 12 (1) because of the earlier registra- 
tion of ** Raja" in respect of the same kind of goods, should therefore fail 


In an application for rectification of the Register of trade marks by removal of a trade mark 
on the ground that the mark violated any_of the provisions of the Trade and Merchandise Marks 
Act, the onus 1s on the applicant to establish his case for rectification 


Section 109 of the Act provides that an appeal shall lie to the High Court from any order or 
decision of the Registrar under the Act or the Rules made thereunder The appeal is to be heard by 
a single Judge and the High Court in disposing of an appeal under this section has the power to make 
any order which the Registrar could make There 1s no restriction regarding the power of the High 
Court ın disposing of the appeal Hence the contention that the High Court acting under section 109 
should be loath to interfere with the findings of facts arrived at by the Registrar cannot be accepted. 
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Appeal against the order of the Assistant Registrar of Trade Marks, Madras 
‘dated 9th Novembe: , 1961, and made ın Application for Rectification No MAS. 9. 


V. Theagar:jan for K. P Mahadeva Ayyar, for Appellant 
Subbaraya Ayyar, Sethuraman and Padmanabhan, for Respondents 
The Court delivered the following 


Jupcmenr -—This 15 an appeal preferred by the applicant, V R Subramanyam 
in Application for rectification No MAS 9 before the Assistant Registrar of Trade 
“Marks, Madras, by removing therefrom the trade mark No 176062 registered in 
the names of the respondents consisting of the word “Roji” The application was 
dismissed by the Assistant Registrar of Trade Marks, Madras, holding that the trade 
mark No 176062 was not made without sufficient cause This appeal ss preferred 
against that order refusing rectification 


The business of the applicant was started by the father and predecessoi-in- 
title of the applicant as V Raju Mudalar and Sons, in the last decade of the last 
century and was manufacturing and selling perfumery ana allied preparations under 
the trade mark “Raja” Theapplicant, who established his concern Manyam & 
"Company im 1920 and acted for sometime as distributers for Raja products of 
Messrs V Raju Mudahar and Sons, later amalgamated and continued. the manu- 
facture and sale of his products under the name and style of Messrs Manyam & 
Company The trade mark “Raja” in respect of toilets, cosmetics, etc , was law- 
fully used as an unregistered trade mark for the last several decades and 1s being 
used as a registered trade mark for the past many years The trade mark “Raja” 
"was registered on 23rd September, 1943 The applicant stated that he had spent 
several lakhs of 1upees in the advertisment of his trade mark and that the popularity 
and reputation of the trade mark “Raja” 1s well established ın Madras 


The respondent applied for the registration of the trade mark'*Rop" on 3rd 
September, 1956 It was advertised m the Jourral on Ist December, 1956 and 
“subsequently the registration was ordered On 24th October, 1960 the present 
application was filed for rectification of the register by removal of the mark “Roj” 
from the register The ground alleged for rectification was that the name was 
registered in the books in violation of section: 9, 11 and 12 of the Trade and 
-Merchandise Marks Act, 1958 


The respondent denied that the registration of the name **Roj 1s prohibited 
under sections 9, 11 and 12 of the Act He also contended that the mark that was 
registered was not identical with or deceptively similar to the trade mark registered 
in the name of the petitioner He also contended that the petition for rectification 
of the register was belated and not bona fide and that the applicant had no locus 
standı to ask for the rectification of the register i 


The Assistant Registrar of Trade Marks found that the applicant had locus 
-standı to prefer the application He also found that the goods for which the trade 
mark was registered were the same and were of the same description as that ofthe 
applicant He found that there was no contravention of sections 9, 11, 11 (a) or 
12 (1) of the Act and that the mark was not liable to be removed from the register. 


It 1s admitted that the applicant was trading with the registered name “Raja” 
and that that mark has earned a reputation in the market It 1s also admitted 
that considerable sums of money had been spent by theapplicant for advertise- 
ment of his trade mark “Raja” Itıs also not denied in this appeal that the applicant 
1$ entitled to maintain the application for rectification of the register 


Mr V Thiagarajan, learned Counsel for the appellant, contended that the 
"registry ofthe name ‘*Roj1”’ 1s contrary to the provisions of sections 9 (1), 11 (a) and , 
12 (1) of the Act and ıt 1s liable to be removed from the register. Section 9 (1) of 
the Act provides that a trade mark shall not be registered in Part ‘A’ of the register 


ae 
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unless ıt contains or consists of at least one of the essential particulars given in sub- 
sections (a) to (e) Sub-section (d) prohibits the use ofa word whichis a geographical 
name or a Surname or a personal name A geographical name, a surname or a. 
personal name cannot be registered except upon evidence of its distinctiveness. 
It is the contention ofthe learned Counsel for the appellant that the name “Roji” is 
a surname and, as it has not acquired any distinctiveness, ıt should not be registered.. 
Mr Thiagarajan was unable to refer to any book of reference, where “Roji” 1s men- 
tioned. as a surname or a personal name The Assistant Registrar was of the view 
that “Roj” was nota surname or a personal name Learned Counsel for the appellant 
was unable to challenge this finding of the Assistant Registrar, but submitted that 
“Rop” 1s a close resemblance of the surname Rosie and as such registration of “Rop” 
should be prohibited This contention 1s raised for the first time during the hearing 
of the appeal It was not suggested before the Assistant Registrar that the word 
“Roji” 1s a derivative from Rosie. Norhasthis pomt been raised in the memorandum. 
of grounds Apart from this objection, I am unable to accept the contention that 
“Rop” isa derivative from the surname Rosie or that it ıs so closely similar to the 
word Rosie, The contention that “Roj” 1sa surname and the registration is m. 
contravention of section 9 (1) cannot, therefore, be accepted 


The next contention 1s that the registration 1s 1n contravention of section 11 (a): 
and 12 (1) of the Act Section 11 (a) prohibits the registration of a mark, the use 
of which would be likely to deceive o1 cause confusion Section 12 (1) prohibits 
the registration of a trade mark in respect of goods or description of goods which 1s 
identical with or deceptively similar to a trade mark which 1s already registered in 
the name of a different proprietor in respect of the same goods or description of 
goods Thus, while section 12 (1) prohibits the registration of a mark, which 1s 
identical with or deceptively similar, section 11 (a) prohibits the use of a mark which 
is likely to deceive or cause confusion The words deceptively similar are defined in 
section 2 (d) as follows .— 


** A mark shall be deemed to be deceptively similar to another mark 3f ıt so nearly resembles 
that other mark as to be likely to deceive or cause confusion ” 


To some extent these two sections cover the same field and there 1s some over- 
lapping, but they are not identical In considermng the words lkely to decewe or 
cause confusion, Lord Denning in Parker-Knoll, Limited v Knoll International Limited) 
observed as follows :— 

* Tt 1$ not necessary that 1t should be intended to deceive or intended to cause confusion You 
do not have to look into the mind of the use: to see what he intended It 18 1ts probable effect on 
ordinary people which you have to consider No doubt 1f you find that he did intend to deceive or- 
cause confusion, you will give him credit for success in his intentions You will not hesitate to hold 
that his use of it 1s hkely to deceive or cause confusion But if he had no such intention, and was 


completely honest, then you will look carefully to see whether 1t 1s likely to decetve or cause confusion 
before you find him guilty of infringement. 


Secondly ‘ to deceive ’1s one thing To ‘cause confusion’ 1$ another The difference 15 this = 
When you deceive a man, you tell him a le You make a false representation to him and thereby 
cause him to believe a thing to be true which 1s false You may not do ıt knowingly, or intentionally, 
but still you do ıt, and so you deceive him But you may cause confusion without telling him a lie- 
at all, and without making any false representation tohm Yoy may indeed tell hım the truth, the 
whole truth and nothing but the truth, but still you may cause confusion in his mind, not by any fault 
of yours, but because he has not the knowledge or abihty to distinguish ıt from the other pieces of 
truth known to him or because he may not even take the trouble to do so ” 


Thus, a mark will be prohibited whether there 1s an intention or not to deccive 
or cause confusion provided the markis likely to deceive or cause confusion 
Confusion may be caused even by telling the truth Confusion may be caused in 
the purchaser's mind through want of knowledge or abihty on his part to distinguish 
It will have to be considered whether the mark 1s deceptively similar or 18 likely 
to deceive or cause confusion Whether or not any degree of resemblance bkely- 
to deceive or cause confusion exists 1s a question for the Court to decide upon evidence 
in each case What degree of resemblance is likely to deceive or cause confusion. 








1 (1962) R P.C 265, 273. 
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in any instance 1s incapable of definition, and the observations of judges upon other 
and quite different facts are usually ot little help The accepted rules of comparison 
may be stated as follows — 

** (3) The two words should be taken and both of them should be judged by their look and by 
their Sound, (1) The goods to which they are to be applied and the nature and kind of customer who 
1s likely to buy these goods should be considered, (122) all the surrounding circumstances and what 18 
likely to happen if each of the marks ıs used im a normal way as a trade mark for the goods of the 
Tespective owners of the marks should also be considered." 

The marks must be considered as a whole, as the true test ıs whether the totality 
of the impression given both orally and visually 1s such that it 1s likely to cause 
mistake, deception or confusion These three tests may be applied to the present 
-case The two words may be taken together and judged by their look and by their 
sound The words “Raja” and “Rop” do not look alike They are also not similar 
by sound In phonetics they are not the same Tt 1s not likely that “Raja” will be 
mustaken for “Rop?” or vice versa during a conversation m personor over the telephone. 
Secondly, the goods to which the mark 1s to be applied and the nature and kind of 
customer whois likely to buy these goods should be considered The goods to which 
the mark 1s to be applied are the same in both the cases, The kind of customer, 
who ıs to buy these goods, that 1s cosmetics, 2s not hkely to mistake one mark for 
the other, as there ıs no great similarity between the two marks Thirdly, taking 
all the surrounding circumstances 1f both marks are used in a normal way, it cannot 
‘be said that a person 1s hkely to be misled or there will be confusion or deception 
in the mind of the person, who 1s likely to buy these goods Apart from these rules 
for comparison, several other tests are also prescribed by various decisions The 
Supreme Court 1n Amritdhara Pharmacy v Satyadeo Gupta’, observed as follows .— 

“ The Act does not lay down any criteria for determining what 1s likely to deceive or cause con- 
fusion. Therefore, every case must depend on 1ts own particular facts, and the value of authorities 
Thes not so much 1n the actual decision as 1n the tests applied for determining what 1s hkely to decerve 
or cause confusion In cases in which the tribunal considers that there 1s doubt as to 
whether deception 1s likely, the application should be refused A trade mark is likely to deceive or 
cause confusion by its resemblance to another already on the Register if ıt ıs likely to do so in the 
course of its legitimate use in a market where the two marks are assumed to be in use by traders in 


that market In considering the matter, all the circumstances of the case must be considered 
For deceptive resemblance two important questions are 


(1) who are the persons whom the resemblance must be likely to deceive or confuse, and 


(2) what rules of comparison are to be adopted in judging whether such resemblance exists 
As to confusion, it 1s perhaps an appropriate description of the state of mind of a customer who on 
seeing a mark thinks that ıt differs from the mark on goods which he has previously bought, but is 
doubtful whether that impression 15 not due to imperfect recollection ” 


Applying these tests it has to be stated that the mark ıs not likely to decerve or confuse 
the person, who would ordiva-ily purchase the goods A large number of decisions 
were cited on e ther side ın support of their contentions, where similar words were 
construed It ıs unnecessary to refer to them as the authorities are helpful only in 
formulating the tests for determining the question whether the mark 1s likely to 
deceive or cause confusion Kerly on Trade Marks, at page 429 (Eighth edition) 
has given a long list of words that were contrasted in various decision. As the 
decisions are based on the facts of each case, they are not helpful in deciding this 
case, 


It was next contended on behalf of the respondent that in an application for 
rectification of the registry the onus 1s on the applicant to establish his case for 
rectification, whereas 1n an y Ug cpi for registration of a trade mark the onus 
1$ on the applicant to satisfy the Registrar that the trade mark applied for ıs not 
likely to deceive or cause confusion In Halsbury's Laws of England (Third Edition) 
volume 38 at page 571, the principle is stated as follows — 

“The principles on which the Court acts in the case of an application to rectify the register on 
the ground that a mark 1s not a properly registrable mark are the same as im the case of an application 


to register The burden of proof, however, 1s changed, and 1t 15 for the applicant for rectification to 
show that the mark should not be on the register ? 
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In this case the mark of the respondent was registered, and the burden 1s on 
the appellant to prove that the mark violated any of the provisions of the Act and 
should be removed Ona consideration of the facts proved I do not think the appel- 
lant has discharged the onus of proving that there s a likelihood of deception or 
confusion amongst the purchasers of the goods. 


It was next contended by the learned Counsel for the respondent that the 
appellate Court will be loath to interfere with the findings of fact arrived at by the 
Registrar of Trade Marks The views of Engl:sh Courts vary considerably as to 
when the Registrar's d:scretion may be overruled — Itis summarised by Halsbury’s 
Laws of England (Third edition), volume 38 at page 539 as follows — 

“The Court and the House of Lords have a similar discretion, but are very reluctant to interfere 
unless the Registrar 18 clearly wrong ” 

In Union Carbide and Carbon Corporation’s Application to Register a Trade Mark! 
the learned Judge stated the position as follows — 

** If I were satisfied that in arriving at that decision the Hearing Officer had observed the right 
approach, having regard to the language of the statute and the guidance given by the decided cases, 
the mere fact that hus conclusion would not necessarily be that at which I myself would have arrived 
without his assistance 1$ no reason whatever for interfering with his decision Indeed, I think it 
would be true to say that, even 1f I came to the conclusion, as I think I might that his conclusion was 
fanciful, and indicated failure to appreciate the unsubstantial nature of the objection posed, nonetheless 
except upon the footing that 1n exercising his discretion the Hearing Officer had failed to exercise it 
judicially I should not be justified 1n 1nterfering with his conclusion ? 

In my view the law expounded by the learned Judge that unless the Hearing 
Officer had failed to exercise his discretion judicially, even though the conclusion 
was fanciful, the appellate Court will not interfere may not be applicable to a Court 
hearmg an appeal under section 109 of the Trade and Merchandise Marks Act, 1958. 
Section 109 provides that an appeal shall he to the High Court from any order or 
decision of the Registrar under the Act or the Rules madc thereunder The appeal 
18 to be heard by a single Judge of the High Court, and the High Courtin disposing 
of an appeal under this section shall have the power to make any order which the 
Registrar could make under this Act There is no restriction regarding the power of 
the High Court in disposing ofthe appeal The corresponding section in the English 
Trade Marks Act, 1938, ıs section 52, which provides that ın any appeal from the 
decision of the Registrar, the Court shall have and exercise the same d scretionary 
powers as under this Act or conferred upon the Registrar Dealing with the con- 
tention that the High Court should not lightly mterfere with the order of the Regis- 
trar, Jagadisan, J , ın Appeal Against Order No 266 of 1961, pointed out that there 
was no presumption that the Registrar by virtue of his office had experrence in the 
aiea of trade mark claimed and the law was necessarily right The learned Judge 
further stated 


** The Registrar of Trade Marks does not occupy a better position than subordinate Civil Court.” 


This perspective of approach was affirmed by the Bench in Chinnekrishnan Chettar 
v Sr: Ambal & Company? It was pourited out by the Bench that the duty was that of 
the Court, and the Court, alone, and it could not shirk that duty by treating the 
conclusions of the Registrar as sacrosanct unless 1t could be shown that they were 
manifestly opposed to law, or erroneous on the face of the record In view of the 
decision of the Bench, the English decision may not be applicable in disposing of an 
appeal under section 109 of the Act Leaned Counsel for the respondent also 
referred to some decisions of single Judges of this Court where it was held that the 
appellate Court will be loath to interfere with the order of the Registra in appeal. 
But in view of the decision of the Bench of this Court in. Chinnekrishna Chettiar v. 
Sn. Ambal & Company®, 1t ıs now settled that the power of the appellate Court 1s 
not m any way restricted and that the order of the Registrar need not be treated as 
sacrosanct The appellate Court will of course take into consideration the view of 
the Registrar in coming to a decision on appeal The contention of the learned 
ee i A Ug S NS 

1 69 R.PC. 306, 308. 2 (1964) 2 M.L.J. 206. 
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Counsel for the respondent that the High Court should not hghtly interfere with the 
order of the Registrar in appeal cannot therefore be accepted 


On a consideration of all the facts I agiee with the findings of the Registrar 
thatthe mark “Roj” 1snotdeceptively similar or likely to deceive or cause confusion 
amongst the purchasers of the goods The appeal 1s dismissed with costs 


VK ——— Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS 
Present :—Mr Justice P S KaitAsAM 


Kutti Nadar and others .. Appellants* 
vU, 
Swamikutty Nadar and others .. Respondents. 
Limitation Act (IX of 1908), Article 182 (2)—Executzon of decree—Limitatwn—Six year period wher 


avatlable—-Lower Gourt’s decree registered but not appellate Gourt’s decree—Execution of appellate decree— 
Limitation 


When a Second Appeal to the High Court of Travancore-Cochin was pending, the Indian Regis- 
tration Act and the Indian Limitation Act came into force ın the State of Travancore-Cochin on Ist 
April, 1951 Thereafter the Second Appeal was dismissed confirming the decrees of the Courts below 
The lower Courts’ decrees were automatically registered under the Travancore Registration Act 
But the decree in Second Appeal was not registered though by virtue of section 6 of the Part B States 
Laws Act IIT of 1951 the High Court of Travancore-Cochin was bound to have registered the decree 
even after the Indian Acts had come into force In the circumstances, 


Held, the period of limitation available for the execution of the appellate decree under Article 
182 of the Limitation Act was only 3 years from the date of the appellate decree as the appellate 
decree was not in fact registered though the High Court of Travancore-Cochin was bound to have 
registered the decree 


The only decree that subsists after the appeal 1s the appellate Court’s decree and hence the fact 
the lower Court’s decrees were registered would not make the extended period of 6 years under Article 
182 available to the execution of the appellate unregistered decree 

Appeals against the Decrees of the Subordmate Judges of Padmanabhapuram 
and Nagercoil, dated 18th January, 1962 and 17th February, 1960 and AS. No. 
330 of 1959, passed in CM A No 92 of 1961 


M S Dhanukodi Pillar, V Shanmugham and S Padmanabhan, for Appellants 
S Padmanabhan and P Ananthakrishnan Nar, for Respondents. 
The Court delivered the following 


Jupcment —The same question of law arises in both the appeals and they 
may be dealt with together In the suit out of which Civil Miscellaneous Second 
Appeal No 100 of 1962, arises a decree was passed by the trial Court on 14th 
October, 1947 The trial Court decree was registered under the provisions of the 
Travancore Registration Act An appeal against the decree was dismissed on 
21st January, 1949 The appellate Court's decree was alsoregistered A Second 
Appeal to the High Court of Travancore-Cochin was filed in 1950 When the 
Second Appeal was pending, the Indian Registration Act and the Indian Limitation 
Act came into force in the State of Travancore-Cochin on Ist Apri], 1951 After 
the coming into force of the Indian Acts, the High Court dismissed the Second 
Appeal confirming the decree of the Courts below The decree in Secord Appeal 
“was not registered Now it ıs contended on behalf of the appellants in Civil Mis- 
cellaneous Second Appeal No 100 of 1962 and the respondents in Civil Miscella- 
neous Second Appeal No 86 of 1960 that, as under the Travancore Registration 
Act a fee was compulsorily leviable along with the plaint and the decree was auto- 
matically registered, ıt should be taken that though the decree passed in the Second 
Appeal was not registered, the time for limitation should be taken as six years from 
the date of the appellate decree Learned Counsel submitted that under section 6 
of the Part B States Laws Act IIT of 1951, the previous operation of any law repealed 
or anything duly done or suffered thercunder, or any right, privilege, obligation 
or hability acquired or incurred under any law so repealed were not affected The 
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contention of the learned Counsel was that because of this enabling provision, the 
High Court of Travancore-Cochin was bound to register the appellate decree, 
even though the Indian Acts had come into force It was also pornted out that the 
Second Appeal was preferred before the Indian Acts came into force and the neces- 
sary registration fee had also been paid Section 6 of the Part B States Laws Act 
IIl of 1951 would have enabled the High Court to register the appellate decree 
and the decree-holder to ask the Court to register the decree in spite of the Indian 
laws having come into force But this was not done The Indian Limitation. Act 
provides a period of six years 1f the decree 1s registered , otherwise the period available 
1s only three years Even though ıt 2s made out that the High Court failed to register 
the decree which it was bound to and the appellant in Civil Miscellaneous Second 
Appeal No 100 of 1962, was entitled to have the appellate decree registercd, the 
decree in fact remained unregistered The extended period of six years ıs available 
only if the appellate decree is registered 


It was contended that the decree which 1s sought to be executed is the trial 
Court's d-cree and as the trial Court's decree 1s registered, a period of six years 
from the date of the appellate decree should be taken as the period of limitation 
Th s contention cannot be upheld, in view of the decisions of the Privy Council 
and the Supreme Court holding that the only decree that subsists after the appeal 
is the appellate Court's decree In Commissioner of Income-tax, Bombay v Mls. 
Amritlal Bhogilal @ Co 1, Gajendragadkar, J, as he then was, summed up the 
position thus 


“ There can be no doubt that, 1f an appeal 1s provided agaist an order passed by a Tribunal 
the decision of the appellate authority 1s the operative decision ın law If the appellate authority 
modifies or reverses the decision of the tribunal, ıt ıs obvious that ıt 1s the appellate decision, that 
is effective and can be enforced In law the position would be just the same even if the appellate 
decision merely confirmed the decision of the tribunal As a result of the confirmation or affirmance 
of the decision of the Tribunal by the appellate authority the origimal decision merges ın the appellate 
decision and ıt ıs the appellate decision alone which subsists and 1s operative and capable of enforce- 
ment’ ` 


Rajagoplan, J , ın Civil Miscellaneous Second Appeal No 92 of 1959, had to 
consider a case m which the facts were similar to the case under consideration 
The learned Judge observed as follows .— 


“J am clearly of the view that for that purpose the decree of the trial Court merged in the decree 
of the appellate Court The only decree 1n the suit 1s the decree that the appellate Court granted, 
and that alone 1s the decree that 1s thereafter capable of execution In this case the decree copy of 
which was registered within the meaning of Article 182 merged ın the decree of the Appellate Court 
"which was not registered The merger obviously did not impart to the decree of the Appellate Court 
the status of a registered decree which the merged decree had The decree of the trial Court m this 
case was non est in law for purposes of columns (1) and (2) of Article 182 of the Limitation Act, and 
the fact that 1t was 1egistered ceased to have any significance for purposes of applying the period of 
limitation prescribed by column (2) of Article 182 The period of limitation that appled to the 
decree capable of execution and factually under execution in this case was only three years as that 
decree was not registered ” 


I am in respectful agceement with the view expressed by the learned Judge 


In C vil Miscellaneous Second Appeal No 86 of 1960, the decree by the trial 
‘Court was on 15th November, 1950, and by the appellate Court on 15th June, 1955, 
after the Act came into force on Ist April, 1951 In both the cases, the appellate 
enforceable decrees were not registered, and the execution petitions were filed 
three years after the date of the appellate decree The time available 1s only three 
years, and as the petitions were filed more than three years after the date of the 
appellate decrees, the execution petitions are out of time 


In the result, Civil Miscellaneous Second Appeal No 100 of 1962, 1s dismissed 
and Civil Miscellaneous Second Appeal No 86 of 1960, 1s allowed There will be 
no order as to costs Leave granted in both. 


VK Order accordingly. 


et tee renee MÀ ÀÁ  Ó 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
Present :—Mr Justice K. VEERAsWAMI 


Narayana Padayachi <.. Appellant* 
v - 
Sundaralingam and another .. Respondents 


Civil Procedure Gode (V of 1908), section 100— Finding of fact—Interference in Second Appeal 


Madras Gultivating Tenants Protection Act (XXV of 1955), section 3 (1), (2) (b) and (4) (4)—Cults- 
vating tenant—When ceases ‘ altogether to cultivate land’ within the meaning of section 3 (2) (b) as to lose 
protection under section 3 (1)—Evictton of tenant falling within purview of section 3 (2) (b)—Proper forum 


A finding as to whether during the absence of a cultivating tenant his sons were as a matter of 
fact cultivating the lands, 1s one of fact and the factual finding 1n respect of 1t cannot be disturbed in 
Second Appeal. 


Sub-section (1) of section 3 of the Madras Cultivating Tenants Protection Act affords protection 
to cultivating tenants from eviction at the instance of a landlord notwithstanding a decree or order of 
a Court But this protection 15 subject to the provisions of sub-section (2) of section 3 which details 
the circumstances 1n which a cultivating tenant may not be entitled to protection from eviction, but 
may be exposed to liability of evicnon Clause (5) of section 3 (2) among other things says that a 
cultivating tenant who has altogether ceased to cultivate the land will not be entitled to the benefit of section. 
3 (1). Clearly this expression has altogether ceased to cultwate the land has reference not merely to the 
physical act of stopping cultivation but to an intention never to revert to cultivation on the land. 
This intention has to be gathered from the facts and circumstances 1n each case including the fact 
of actual cessation of cultivation over a particular period But the fact that the cultivating tenant 
had ceased to cultivate the land for a particular period (2) years m the instant case) would not dis- 
entitle the cultivating tenant to the protection of section 3 (1) unless the Court also finds that from such 
cessation an intention to abandon cultivation for ever, on the part of the tenant, could be inferred. 


Eviction of a cultivating tenant who falls within the purview of section 3 (2) (5) can only be by 
an apphcation to the Revenue Divisional Officer and not by execution of a decree in a civil Court. 
A combined reading of sub-sections (1), (2) and u (a) of section 3 clearly leads to the result that 1f 
a cultivating tenant falls withm the purview of sub-section (2) of section 3 the only remedy of the 
landlord notwithstanding a decree of Court 1s to apply to the Revenue Divísional Officer for eviction 
and not to resort to the civil Court for eviction by way of an execution of a decree 

Appeal and Memorandum of Objections therein against the order of the 
Subordinate Judge of Mayuram, dated 18th December, 1963, and made in Civil 
Miscellaneous Appeal No 26 of 1963, preferred against the order of the Additioral 
District Munsif of Mayuram, dated 19th April, 1963, and made im Execution 
Petition No. 564 of 1961 ın Original Suit No 244 of 1951. 


K.S Naidu, for Appellant. 
A. Sundaram Iyer, for Respondents. 
The Court made the following 


Orper —This appeal must succeed on the short ground of jurisdiction. Before 
dealing with it, the material facts may be noticed The appellant was let into 
possession by the respondents into an extent of 54 cents of dry land under an agrı- 
cultural tenancy The respondents sued ın Original Suit No 244 of 1951 on the 
file of the Court of the District Munsif at Mayuram in ejectment, which ended 1n a 
compromise decree, dated 17th April, 1952 This decree provided that the a pellant 
should vacate arid deliver vacant possession after five years, that 1s, on 17t April, 
1957. The respondents filed on 13th December, 1961 the execution petition out 
of which this appeal arises , Execution of the compromise decree was resisted on 
the grounds (1) the appellant was a cultivating tenant (11) he was entitled to protec- 
tion under the provisions of the Kudryiruppu Act and (111) the petition wes barred 
by limitation The executing Court held on the first point against the appellant, 
on the second point ıt found that he was entitled to protection in respect of only 
seven cents of land and on the third the petition was barred by limitation The 
execution petition was therefore dismissed On appeal by the respondents, the 
lower appellate Court disagreed with the trial Court and found that during the 
absence of the appellant during a period of two years, his sons were not proved to 
have cultivated the land and that im view of this the appellant had ceased to culti- 
vate the land for two years within the meaning of section 3 (2) (5) of the Madras 
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Cultivating Tenants Protection Act, 1955 On the second point, the lower appellate 
Court concurred with the finding of the executing Court, but, on the last point, 
the lower appellate Court again disagreed with the Court below it and held that 
the execution petition was not barred On that view, the lower appellate Court 
ordered eviction of the appellant from the land except im respect of seven cents. 


Before this Court, Mr. KS Naidu, learned Counsel for the appellant has not 
canvassed the view of the lower Court on limitation, but has confined hus argument 
to three points (1) the general trend of the evidence for the appellant established 
that his sons did as a matter of fact cultivate during his absence of two years, (11) 
even assuming that this was not so there could be no question of automatic eviction 
and the respondents should establish that the appellant had:evinced an intention 
to abandon: cultivation altogether and (iu) ın any case, even on the assumption 
that the appellant came within the purview of section 3 (2) (5), the remédy of the 
respondents lay with the Revenue Divisional Officer and the civil Court will have 
no jurisdiction to evict the appellant by execution of the decree ' 

The first point of Mr. K S Naidu is one of fact and the factual finding m respect 
‘of it cannot be disturbed in Second Appeal. Apart from that, on a perusal of the 
relative evidence for the appellant, I am not satisfied that 1ts appreciation by the 
lower appellate Court suffered from any musdirection or misappreciation On 
the second pomt the appellant appears, however, to be well-founded Sub-section 
(1) of section 3 affords protection to cultivating tenants from eviction at the instance 
"of a landlord notwithstanding a decree or order of a Court. But this protection 
is subject to the provisions of sub-section (2) which details circumstances in which a 
cultivating tenant may not be entitled to protection from eviction, but may be 
exposed to liability ofeviction Clause (6), among other things, says that a cultivat- 
ing tenant who has altogether ceased to culiwate the land will not be entitled to the 
benefit of sub-section (1) Clearly this expression kas altogether ceased to cultwate the 
land has reference not merely to the physical act of stopping cultivation but to an 

“intention never to revert to cultivation on.the land This intention has to be 
gathered from the facts and circumstances in each case including of course the fact 
of actual cessation of cultivation over a particular period or more. Kailasam, J., 
m Civil Revision Petitions Nos 2220 to 2231 of 1959 has expressed a similar view as 
to the effect of those words in section 3 (2) (b) and Venkatadri, J. has concurred 
with it m Civil Revision Petition No 1034 of 1961, Dharmayya Udayar v. Mohammed 
Yunas Rowther!. With respect, I agree that this is the correct view to take. 

The lower appellate Court observed that section 3 '(2) (b) was satisfied because 
the tenant had admittedly ceased to cultivate the land for two years and had not 
substantiated by proof that durmg his absence during that period the land was 
subject to any cultivation by any members of his family This appears to be a 
misdirection on its part as to the scope and effect of section 3 (2) (6). The Court 
below failed to appreciate that what it has to look for ıs the intention on the part 
of the tenant to abandon cultivation for ever and never revert to1t In fact beyond 
quoting section 3 (2) (5) 1t does not give a precise finding that the appellant had as 
a matter of fact altogether ceased to cultivate the land in the sense this Court 
has interpreted that provision, ; 


The matter does not stand there The appellant’s last point also seems to my 
mind to be unanswerable, though of course 1t had not been taken ın that precise 
form in the lower appellate Court Itıs argued that the effect of sub-section (1) 
is to afford immunity from eviction, but subject to sub-sectión (2). But this 
does not mean that 1f a cultivating tenant falls under any of the provisions of sub- 
section (2), he. ceased to be a cultivating tenant and that, therefore, eviction of a 
cultivating tenant who falls within the purview of section 3 (2) (b) can only be by 
an application to the Revenue Divisional Officer. and not by execution of a decree. 
Mr, A Sundaram Iyer for the respondents seeks to meet the argument by contend- 
ing that since the protection under sub-section (1) 1s subject to sub-section (2) and 
if a cultivating tenant falls within the purview of sub-section (2) and, therefore, 1s 
ar Cae eee BN UE 
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exposed to the liability of eviction, the embargo against eviction under sub-section 
(1) 1s lifted so that there 1s no bar to execution of the decree for eviction Learned 
Counsel adds that the ground of eviction here is not that the appellant falls within 
the purview of section 3 (2) (b), but there 1s a decree for eviction which can be 
executed But the last aspect presented by Mr Sundaram Iyer overlooks the scope 
of sub-section (4) (a) of section 3 which 1s confined to the character of the cultivating 
tenant and not to the ground of eviction 


Clause (a) of this sub-section says that a landlord seeking to ev.ct a culti- 
vating tenant who falls within the purview of sub-section (2) shall make an appli- 
cation to the Revenue Divisional Officer, whether or not there 1s an order or a 
decree of a Court for eviction of such a cultivating tenant If a cultivating tenant 
answers the description of one under sub-section (2), sub-section (4) clause (a) 
unmistakably directs that an application for eviction shall lie only to the Revenue 
Divisional Officer ~ I do not think that this sub-clause is in conflict with sub-sections 
(1) and (2) of section 3 If a cultivating tenant falls within the purview of sub- 
section (2), the only result ıs that the embargo against-eviction 18 lifted, and ıt has no 
relation to the jurisdiction of forum for eviction Sub-section (1) merely says 
that a cultivating tenant shall be protected from eviction notwithstanding a decree 
or order ofa Court Further I do not think that sub-section (4) (a) by itself achieves 
the purpose of sub-section (1) for sub-section (4) (a) is confined to a particular cate- 
gory of cultivating tenants who fall within the purview of sub-section (2) and will 
not by itself extend protection from eviction 1n respect of cultivating tenants who do 
not fall within the purview of sub-section (2) Qute apart from section 6, the 
effect of which does not fall to be considered 1n this case, a combined reading of sub- 
sections (1), (2) and (4) (a) of section 3 clearly leads to the result that if a cultivating 
tenant falls within the purview of sub-section (2), the only remedy of the landlord 
notwithstanding a decree of Court 1s to apply to the Révenue Divisional Officer for 
eviction and not to resort to the civil Court for eviction by way of execution of a 
decree. 


The appeal ıs allowed and the execution petition will stand dismissed. The 
parties will bear their own costs throughout. 


On the view I have taken, the memorandum of objections is dismissed but with 
no costs. 


1 V.K. ——— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present .—Mr Justice K. VEERASWAMI, - 


Ramaswamy Gounaar and another .. Appellants* 
v. 
Baghyammal and others .. Respondents. 


Hindu Adoptions and Maintenance Act (LXXVIII of 1956), sections 4 and 28—Scope of section 28—If. 
overrides section 39 of the Transfer of Property Act (IV of 1882) 1n sts application to Hindu wife in salud of 
her maintenance P 


* Transfer of Property Act (IV of 1882), section 39— If overridden by section 28 of the Hindu Adoptions and 
Maintenance Act in tts application to a Hindu wife—Effect of section 39, 


‘There's no doubt that where an amending and codifying law deals with a certam subject 1t must 
be taken that the law so amended and codified 1s exhaustive of the subject to the extent to which it 
has dealt with it. 


But ın the case of the Hindu Adoptions and Maintenance Act, 1956 (referred to Shortly as the 
1956 ‘Act herein) this Act itself contains an interpretation section which ıs section 4 In view of this 
section and 1ts effect ıt must be held that the mere fact that section 28 specifically “deals with the 
effect of transfer of property on right to maintenance so far as ıt relates to dependents, does not neces- 
sarily mean that the right of a wife (who is not a dependent as defined ın the 1956 Act) in case of a 
transfer falling within the puriew of section 39 of the Transfer of Property Act has been abrogated. 
Not only ıs section 39 of the Transfer of Property Act not within the purview section 4 (a) of the 1956 
Act but 1s also not inconsistent with any of the provisions of the 1956 Act so far as a wife 1s concerned. 
It cannot therefore be contended that section 28 of the 1956 Act has overridden section 39 of the 
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Transfer of Property Act in its application to a Hindu wife in respect of her maintenance Section 28 
does not purport to deal with the wife's right and is only confined to dependents and 18 therefore 
not exhaustive and a Hindu wife 15 still entitled to rely on section 39 of the Transfer of Property Act 
which 1s entirely left unaffected by the 1956 Act. f 


The effect of section 39 of the Transfer of Property Actisthat if an alienation 1s made of the 
husband's property with notice of the right of his wife to maintenance, the alienation will not affect 
her nghtin any way. In other words she can proceed against the alienated property as if it had not 
been alienated to the extent necessary If that were so, nothing stands in the way of the Court 
creating a Charge over the alienated property 


However, ıt will be unreasonable to create a charge over the alenated property far out of 
proportion to the quantum of maintenance decreed 1n favour of the wife and ıt is but equitable that 
in the first instance she should be made to pursue the properties still in the hands of her husband and 
itis only when it 1s necessary for her to do so she should be permitted to proceed against the alienated 


property. 

' Appeal against the decree of the Subordinate Judge, Salem, in Appeal Suit 
No. 58 of 1963, preferred against the Decree of the District .Munsif (Additional) 
of Salem in Original Suit No 912 of 1961. 


R Ramamurthy Ayyar, for Appellants f 
R. Vedantham, for first Respondent. 
: The Court delivered the following 


Jupcment.— The third-and fourth defendants are the appellants from a decree 
of the Subordmate Judge of Salem by which he confirmed the decree of the trial 
Court for mamtenance 1n favour of the plaintiff with a charge over the plaint A 
and B Schedule properties except for the modification he made of the quantum of 
mamtenance On lith February,’1959, the first defendant who ıs the husband of 
the plaintiff, sold the plaint A Schedule properties to the appellants for a considera- 
tion of Rs 22,500 On 16th’ December, 1959, the plaintiff sued her husband for 
maintenance and for a charge over the A and B Schedule properties in respect of it. 

Mr. Ramamurti Iyer contends that the Courts below were wrong in. granting 
a charge ın favour of the plaintiff over the plamt A Schedule properties. He 
says that the Hindu Adoptions and Maintenance Act, 1956, which 1s an amending 
and codifying law on the subject of maintenance, lays down the entire law as to 
that matter so that the right to follow property alienated by a person hable to 
maintain dependents out of a deceased's properties, with notice on the part of the 
alienees,1s now confined to dependents as defined in thatAct, and that, therefore, a 
wife who 1s not a dependent under the Act, 1s not entitled to the benefit of section 39 
of the Transfer of Property Act any longer. On that basis he argues that the charge 
given by the Courts below in favour of the plaintiff over the A Schedule properties 
cannot be maintained. 

The Hindu Adoptions and Maintenance Act, 1956 1s no doubt an Act to amend 
and codify the law relating to adoptions and maintenance among Hindus Chapter 
III of this Act contains provisions relating to maintenance of wife, widowed daughter- 
in-law, children, aged parents and certain categories of persons included in the 
definition of dependents ‘The chapter also provides for the determination of the 
amount of maintenance and as to-when maintenance will be a charge on the estate 
of a deceased and the effect of transfer of property on right to maintenance. Section 
18 deals with a wife’s right of maintenance and says that a Hindu wife, whether 
married before or after the commencement of the Act, shall be entitled to be main- 
tained by her husband during her lifetime This provision 1s of course subject to 
the other provisions of the section Under section 19 a widowed daughter-in-law 18 
entitled to be maintained from the estate of her husband or her father ormother as the 
case may be. Section 21 mentions certain categories of persons as coming within 
the definition of dependents and a wife ıs not one such person Section 22 provides 
for maintenance of dependents as defined by section 21. Section 28 says: 


“t Where a dependent has a right to receive maintenance out of an estate and such estate or any 
part thereof 1s transferred, the right to receive maintenance may be enforced against the transferee 
1f the transferee has notice of the right, or if the transfer is gratuitous, but not against the transferee 
for consideration and without notice of the right ” 


This section has been framed on the pattern of section 39 of the Transfer of 
Property Act. 
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Being an amending and codifying law, says Mr. Ramamurti Iyer, the Act 
should be taken to be exhaustive on the subject-matter and applying this principle, 
he says, section 28 contains the entire law relating to the effect of transfer of property 
in relation to right to maintenance He deduces, therefore, that since this section 
covers only dependents and should be taken to be exhaustive, a wife 1s not entitled 
to follow up the property of her husband in case it ıs alienated, be ıt with notice of 
her right to maintenance Learned Counsel does not dispute that 1f 1t were not so, 
section 39 of the Transfer of Property Act would cover the case of a wife 


As to the principle of construction of an amending and codifying law, there 
cannot be any doubt. The Privy Council in Narendranath Circar v Kamalabasint 
Das! quoting from Bank of England v. Vaglian Brothers? stated. 

** Tf a statute, intended to embody in a code a particular branch of law, 1s to,be treated in this 
fashion, 1t appears to me that ts utility will be almost entirely destroyed, and the very object with 
which ıt was enacted will be frustrated The purpose of such a statute surely was that on any point 
specifically dealt with by 1t, the law should be ascertamed by interpreting the language used instead of, 


as before roaming over a vast number of authorities in order to discover what the law was, extracting 
it by a mmute critical examination of the prior decisions..." 


The Supreme Court accepted this principle in Satyabrata Ghose v. Mugneeram 
Bangar & Go, and another? as the correct one and observed : 

“Tt must be held also that to the extent that the Indian Contract Act deals with a particular 

subject, it ıs exhaustive upon the same and ıt 15 not permissible to import the principles of English 
Law ‘ de hors’ these statutory provisions ? 
There ıs therefore no doubt that where an amending and codifyirg law deals with 
a certain subject 1t must be taken that the Jaw so amended and codified 1s exhaustive 
of the subject to the extent to which 1t has dealt with ıt But the Hindu Adoptions 
and Mamtenance Act, 1956, itself contains an interpretation section, which is 
section 4 That provides for the overridding effect of the Act and says. 


** Save as otherwise expressly provided in this Act, 


(a) any text, rule or interpretation of Hindu Law or any custom or usage as part of that law 
in force immediately before the commencement of this Act shall cease to have effect with respect 
to any matter for which provision 15 made 1n this Act, 


(6) any other law in force rmmediately before the commencement of this Act shall cease to 
apply to Hindus in so far as 1t 1s inconsistent with any of the provisions contained in this Act.” 


The first part deals only with any text, rule orinterpretation of Hindu Law or any 
custom or usage as part of that law which does not touch upon the effect of transfer 
of property on right to maintenance Further, this part of the section will have 
application only if any point covered by any text, rule or mterpretation of Hindu 
Law or any custom or usage has been dealt with by the Act. The second part of 
the section relates to any other law but will have application only in case of such a 
law being inconsistent with any of the provisions contained 1n the Act In view of 
this section and its effect, I am of the view that the mere fact that section 28 speci- 
fically deals with the effect of transfer of property on right to maintenance so far as 
it relates to dependents does not necessarily mean that the right of a wife in case of a 
transfer falling within the purview of section 39o0f the Transfer of Property Act 
has been abrogated Not only ıs section 39 of the Transfer of Property Act not 
within the purview of clause (a) of section 4 but 1s also not inconsistent with any of 
the provisions of the Act so far as a wife ıs concerned I am unable to accept the 
contention of Mr Ramamurti Iyer, therefore, that section 28 of the Hindu Adoptions 
and Maintenance Act, 1956 has overridden section 39 of the Transfer of Property 
Act 1n its application to a Hindu wife in respect of her maintenance As I said 
section 28 of the 1956 Act does not purport to deal with the wife's right and 1s only 
confined to dependents and 15, therefore, not exhaustive and a Hindu wife is still 
entitled to rely on section 39 of the Transfer of Property Act which 1s entirely left 
unaffected by the 1956 Act 





1 (1896) LR 231A.18 6MLJ. 71: 3 (1954 SCJ 1° (1954) 1 M.LJ. 41: 
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The finding of the Courts below m this case ıs that the appellants purcha- 
sed the property with notice of the right of the plaintiff to maintenance 
Mr Ramamurti Iyer contends that se tion 39 by itself does not create a charge and 
as section 28 of the 1956 Act 1s exhaustive she ıs not entitled to a charge He argues 
that all that the plaintiff can do ıs to follow the A Schedule properties and that 
She 1s not entitled to a charge on that account I have already held that section 28 
does not deal with the wife's right and 1s, therefore, not cxhaustive 1n. that sense. 
Apart from that, the argument of Mr Ramamurti Iyer overlooks the effect of section 
39 which is that 1f an ahenation-;z—-7 de of the husband's property with notice 
of the right of his wife to maintenance, the alienation will not affect her right m 
any way. In other words, she can próceed against the alienated property as 1fit had 
not becn alienated to the extent necessary. If that were so, nothing stands in the 
way of the Court creating a charge over the alienated properties. I hold, therefore, 
that the Courts below were nght 1n their view that ıt was open to them to create 
a charge over the alienated properties ın favou: of the plaintiff for her maintenance. 


The next argument of Mı Ramamurti Iyer 1s that even assiming that the 
plaintiff was entitled to a charge, 1t will be unreasonable to create a charge over 
properties far out of proportion to the quantum of maintenance decreed in favour 
of the plaintiff and that it ıs but equitable that ın the first instance the plaintiff 
should be made to pursue the properties still ın the hands of her husband and it ıs 
only when 1t 1s necessary for her to do so, she be permitted to proceed against the 
A Schedule properties I think there ıs force in both the contentions The Courts 
below have not ascertained the extent of income from the A and B Schedule pro- 
perties and whether the charge should not be limited to such extent of the A and B 
Schedule properties as the income from which would be sufficient to meet the 
maintenance decree in favour of the plaintiff I think on this ground the decrees 
for granting a charge 1n favour of the plaintiff should be set aside and the matter 
be remitted to the trial Court ın order that ıt may find out the extent of properties 
in the A and B Schedule properties the income from which will be just sufficient to 
satisfy the maintenance fixed for the plaintiff and grant a charge in her favour over 
only that extent of properties in the A and B Schedules If the income from the B 
Schedule property 1s sufficient to meet the maintenance granted to the plaintiff, 
then of course no question of creating a charge over the A Schedule property will 
arise So far as the decree for past maintenance 1s concerned, I think 1t reasonable 
that 1n the first instance it should be executed against the B Schedule properties 
and 1t 1s only when the decree ıs still not satisfied, the plaintiff can proceed against 
the A Schedule properties This will be provided for in the revised decree to be 
passed by the trial Court The Second Appeal 1s allowed in those terms But 
there will be no order as to costs. Pending the trial Court passing a revised decree, 
the appellants will not alienate the properties covered by Exhibit B-1. The Court- 
fee paid on the Memorandum of Second Appeal will be refunded 


V.K. Appeal allowed, 
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THE LATE Dr. C. P. RAMASWAMI AIYAR. 


A star of the most wonderful effulgence has disappeared from our midst 
Full of years and honours, Dr C P Ramaswami Auyar has passed away having 
been a live force till the last moment of his life The most venerated and popular 
of the elder statesmen who had built up an enormous reputation 1n many walks of 
life is no more No man had lived so rich, active and varied a hfe as his and 
filled ıt with so much achievement and distinction ın several fields His career 
constitutes a rare example of a full and forceful life made possible by a unique 
combination of natural gifts and personal attainments wherein adventitious luck 
had not much place 


Dr C P was born with more than the proverbial silver spoon in his mouth 
A handsome presence with piercing eyes foretold the greatness and glory that was 
to be his It was as 1f a fairy had whispered into his ears 


“Go on my boy, go on 
For the Gods danced at thy birth” \ 


While the first half of his life was one of achievement and spectacular success the 
second half was one of sublimation and fulfilment A brilliant acadenuc career 
was followed by phenomenal success at the Bar even at an early age Honours 
and successes came to him thick and fast His brilliant tenure as Advocate- 
General, his disinclination to accept a Judgeship of the High Court, his heing 
engaged by the Indian Princes to present their case before the Butler Committee 
are well-known 


His tenure as a member of the Executive Council of the Governor of Madras 
revealed him as an administrator of the highest calibre endowed with great vision, 
integrity and ability The Mettur Project and the Pykara Scheme for generation 
and supply of Hydel power for Madras State are a standing monument to his great 
foresight and awareness of future requirements It was not so much the glamour 
of high office as the opportunities it afforded for influencing trends that attracted 
him to ıt His subsequent stewardship as Dewan of the Travancore State was 
characterised by the same vigour and desire to modernise the State and traasform 
its economy The famous Temple Entry Proclamation promulgated on his advice 
and the nationalisation of State transport are eloquent testimony to his 1magina- 
tive approach to the State’s problems His membership of the Viceroy’s Execu- 
uve Council, though for short periods only, again brought to the fore his admunis- 
trative talents He was probably one of the very few Indians to be awarded the 
dignities of K C I E and K C S.I. during the British regime Edwin Montagu. 
the then Secretary of State for India, recorded in his diary that “CP” was one 
of the cleverest men he hed met in his lifetime 


Dr Ramaswami Ayar was naturally influenced by his aristocratic birth, 
association and convictions m regard to his approach to politics Pseudo-demo- 
cratic ideas never appealed to him though he had interested himself actively in the 
Home Rule and other movements In fact during the last three decades of his 
life in spite of his colourful politics, he was in the public eye essentially as a pro- 
found scholar, an eminent educationist, and a vivid exponent of a life of culture 
and philosophy 


Dr Remaswami Aiyar had been associated long with education. He had: 
served on the Senate and the Syndicate and had been Vice-Chancellor of more 
than one University and more than once He was widely read in English, French 


N 
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and Sanskrit and was exceedingly well-informed on every subject and could there- 
fore play a great role as a cultural ambassador 1n foreign countries, typical of the' 
best 1n ancient and hoary Indian traditions and culture He was not only a vora 
cious reader but also a prolific writer His Biography of Dr Besant, Pen Portraits-— 
Essays and Addresses, Phases of Religion and Culture are some of his writings 


Dr Ramaswami Aiyar had a great sense of humanity He contributed 
munificently to several causes and to educational and social mstitutions It was 
his contribution that made possible the starting of a Benevolent Fund for Lawyers 
m Madras He did not aim to be spectacular by giving all his donation to a single 
cause but believed in distributing the same among a number of objects 


Though ın politics he was separated from the Ruling Party the Government 
did not hesitate to avath,of his services as Chairman of the Press Inquiry Commit- 
tee and of the Committee on the administration of Hindu Religious Endowments 


Dr Ramaswami Auyar leaves behind him three talented sons, the eldest of 
whom 1s Sri C. R Pattabhiraman, Minister of State im the Ministry of Law, 
Government of India, who till his acceptance of office in the Central Government 
was a well-known and highly popular member of the Madras Bar It is a unique 
case of greatness running for four generations and should have been highly gratify- 
ing to Dr Ramaswami Aiyar 


Dr Ramaswami Aiyar was unique among the public men of our country 
He was a perfect synthesis of all that was best ın the East and the West A man 
of great versatility and erudition, a forceful and attractive speaker, a brilhant 
raconteur, a fine scholar and great advocate, he reached the top in whatever he 
undertook His passing away creates a void in our public hfe which cannot he 
easily filled 
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